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_ MATRIMONIAL RELIEFS UNDER THE HINDU MARRIAGE 
ACT AND THEIR OPERATION: 


: ; By l 
Pror. S. VENKATARAMAN, 


" Marriage i is the very foundation of civil society and no part of the laws and 
institutions of a country can be of more vital importance to its citizens than those 
which regulate the manner and conditions of forming, and, where necessary of dis- 
solving the tie. The remedies provided by law in relation to conjugal rights and 
duties are compendiously referred to as matrimonial reliefs, The nature and scope 
of the relief available necessarily depend on the, concept of marriage in a particular 
civilisation or community, whether it is essentially a matter of religion or a matter 
of agreement. Four types of matrimonial reliefs are well-known. . These are by 
way of (i) restitution of conjugal rights, (d (t) judicial separation, (#2) declaration of 
nullity of marriage, and (iv) dissolution of marriage. Among the Hindus, till 
recently, marriage was closely associated with religion and was regarded as a sams- 
kara or sacrament. Yet for a fairly long period of time, in fact ever since the British 
took over the administration of justice, relief by way. of restitution of conjugal rights 
has been ‘available from the Courts. - Judicial separation as such was an. unfami- 
liar relief, though in effect it resulted when one of the spouses had successfully resis- 

, ted an action for restitution of conjugal rights. Declarations of nullity of marriages 
were also not unknown+. Divorce in the case of Hindu marriages, at the instance 
of a. spouse, was not ordinarily available through Courts, though customary divorces 
were recognised, and it was also. possible for a Hindu marriage being ditsolved at 
the instance of one of the parties to the marriage becoming a convert to Christianity 
and. thereafter initiating proceedings under the Native Converts Marriage Dissolu- 
tion Act?, The Hindu Marriage Act of 1955 has provided for the grant of all the 
four aforementioned matrimonial reliefs in respect of a Hindu marriage whether 
solemnised before or after the passing of the Act. Section 9 provides for resti- 
tution of conjugal rights ; section 10 for judicial Separation ; sections 11 and 12 
for declaration of nullity of marriage, and section 1 3 for dissolution of marriage. 
In regard to the administration of these reliefs certain important directives have, 


1. Rakeya Bibi v. Anil Kywar, LL.R. (1948) Narain Singh, LL.B. (1945) 1 Cal. 407. 
2 Cal. 1193 Ratan Moni Debia v. Nagendra 2. Act XXI of 1866, 
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e 
been laid down in the Act, which, in actual working have brought to light a number \ 
of important points. 


e Under section 11, a marriage may be ET to be null and void on a peti- 
tion which may be presented by either of the parties to the marriage for any of the 
reasons specified therein. This provision has brought'up the question whether it will ` 
be competent to a person other than a party to the marriage to file a petition for 
a declaration of nullity of the marriage. In Lakshmi Ammal v. Ramaswami Naicker1, 
a person had, after the coming into force of the Hindu Marriage Act, married 
a secong time during the subsistence of an earlier valid marriage. It was conten- 
‘ded that inasmuch as the policy of the Act is to prevent polygamy and there is speci- 
fic provision that in such cases the second marriage is void and illegal, valuable 
rights thereby accrue in favour of the first wife which should be capable of vindi- 
cation in law inasmuch as for every right there should be a corresponding remedy 
as pointed out by Holt, C.J., in an Anonymous case? and that the first wife should be 
given the right to apply under section 11 as otherwise she may be left remediless. 
The contention was rejected. It was held that the summary remedy of an appli- 
cation under section 11 is available only to the very parties to the impugned 
marriage and to none else, and cannot be extended to a co-wife, co-husband, con- 
cubine, paramour, etc., on the ground that they also perform the same functions as 
the husband and wife, the parties to the second marriage. It was also held that 
though the first wife will have no locus staudi for claiming the cheap and summary 
remedy available under section 11, she can file a suit under*the ordinary law to 
have the second marriage declared void and illegal, that such a remedy is always” 
open to her, and hence it will not be correct to state that she would be left with- 
out a remedy in case she is not allowed to apply under section rr. 


To prevent hasty divorces, section 14 lays down that it shall not be competent 
for any Court to entertain a petition for dissolution of marriage by a decree of divorce 
within less than three years of the marriage, provided, however, that the Court may 
grant leave for presentation of a petition for divorce within the period in cases of 
exceptional hardship to the petitioner or of exceptional depravity of the respon- 
dent.. It is further provided by section 23(2) that before proceeding to grant any 
relief under the Act it shall be the duty of the Court in the first instance, in every 
case where it is possible so to do consistently with the nature and circumstances 
of the case, to make every endeavour to bring about a reconciliation between the 
parties. This consideration is also to be kept in mind in dealing with an appli- 
cation for leave to present a petition for dissolution of the marriage within the three 
year limit, along with the interests of the children of the marriage. The provision 
in section r4 of the Hindu Marriage Act corresponds to section 2 (1) of the 
English Matrimonial Causes Act, 1950. Two questions of considerable interest have 
emerged in England on the language of the section, namely, firstly; what exactly 
the words ‘ exceptional hardship to the petitioner’ signify; and, secondly, whe- 
ther the question is to be decided objectively or subjectively. The decision in Bowman 
v. Bowman?, seems to favour an objective appraisal, and according to Denning, L.J., 
the words’ ‘exceptional hardship. to the petitioner’ would cover cases like 


. mo menn 











et. (1959) 1 M.L.J. 333- 3. (1949) P. 358 : (1949) 2 ALL E.R. «27, 
2. 6 Mod. 27: 87 ER. 791. ®e 
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# (a) adultery plus desertion by the husband i in favour of another woman, (5) ,adultety * 
` plus cruelty of the wife, (c) adultery resulting in the birth of a child to the wife, %2) 
promiscuous and indiscriminate adultery, and (e) cruelty accompanied by drunken- 
ness or coupled with perverted lust. A later decision of the Court of Appeal im 

e Hillier v. Hillier and Latham’ indicates a somewhat different approach and outlook. 
In that case, the parties had married on March 24, 1956. In November of that 
very year the wife left the husband and was vacillating in her intention to 
return to him. This occasioned distress to the husband leading to a break-down 
in his health. In the course of the year 1957, the wife met the co-respondent and 
committed adultery with him resulting in pregnancy. According to a medicalecer- 
tificate filed in the case the birth of her child was expected to take place round about 
May 5, 1958. The wife stated that she loved the co-respondent, continued to live 
With him, and wanted to marry him, and there was no probability of her return- 
ing to her husband. In those circumstances, the husband presented an application 
for leave to petition for divorce within three years of the marriage on the ground 
of exceptional hardship to him. Wrangham, J., refused his request as according 
to him adultery plus pregnancy did not constitute ‘exceptional hardship’ since the 
conception of a child is a reasonably normal result of adultery and is not so far re- 
moved from the ordinary that it ipso facto converted the hardship of having an ‘adul- 
terous wife into a case of exceptional hardship. In reaching the conclusion the 
learned Judge had viewed the matter wholly objectively. An appeal from his de- 

. cision was preferred to the Court of Appeal, and fresh evidence was admitted in 
that Court showing that the husband’s suffering was such that, if continued, it would 
lead to serious injury to his health. The Court of Appeal allowed the appeal and 
gave leave to the husband to present his petition for divorce within three years of 
the marriage on the ground of exceptional hardship. The Court held that though 
the mere fact that conception follows on an act of adultery within three years of the 
marriage does not constitute in itself ‘exceptional hardship’ for purposes of the Act, 
the suffering in health of the husband could not be ignored but should be taken into 
account. While Hodson, L.J., thought that the Court should not confine itself 
to an objective view as how the ordinary man might be expected to react in given 
circumstances, Romer, L.J., was emphatic and laid down that each case should be 
approached subjectively, and that the words ‘ exceptional hardship °’ were directed 
to a considerable extent if not primarily, to the possibility or probability of excep- 
tional hardship suffered in the future by the petitioner if he had to wait ‘the full 
period of three years before he can present his petition. The suggestion that the 
approach in each case should be subjective and not objective has much to commend 
it. The view of the Court of Appeal concerning adultery resulting im pregnancy 
for purposes of the section, however consistent it may be with the British outlook in 
regard to such matters, may not carry appeal with the Hindus who have been brought 
up in different traditions and social conditions, Among the Hindus adultery re- 
sulting in pregnancy is regarded as graver than mere adultery. To go therefore by 
the principles enunciated by the English decisions in regard to the construction of 
the words ‘ exceptional hardship ’ in section 14 of the Hindu Marriage Act will not 
be warranted or salutary. The judicial mind should not be clogged by a cons- 
truction which alien conditions may justify but should be free to consider the ques- 

e 
2 


1. (1958) 2 All E.R, 261, 
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e tien from the, Hindu point of view. The decision in Meganatha v. Susheela}, may y 
well have emphasised the need for a subjective appraisal. Another point of in- 
terest brought out in Hillier’s case? may be of value in the construction of section 14, 
namely, that the reference to the interests of the children of the marriage in the 
section, should be understood as a reference to the interests of the children born to , 
the actual parties to the marriage and not as covering those of a child born to the ® 
wife as a result of her adultery. 

Under section 24 the Hindu Marriage Act makes provision for grant of main- 
tenance pendente lite and expenses of proceedings to either spouse, and section 25 
contains, similar provisions regarding payment of permanent alimony and main- 
tenance. It is a question of some nicety whether the benefit of section 24 can be 
had by the husband or wife only where such person is the applicant for the matri- 
monial relief and in no other case. It has been held that it need not be so, that prog 
vision for maintenance pendente lite may be made in favour of a needy spouse irres- 
pective of whether such spouse appeared as the initiator of the main proceedings 
or not, that the husband and wife are placed on the same footing under the section 
and that the section permits such relief being awarded against the wife also, Nanjappa 
v. Vimala Devi*, Kamala v. Shama Rupchand*, Annapurnamma v. Ramakrishna Sastry’. 


., Section 29 (2) of the Hindu Marriage Act enacts that nothing in the Act shall 
affect any right. of divorce recognised by custom or conferred by special enactment 
whether the marriage had been solemnised before or after the commencement of 
the Act, indicating thereby that the prima facle, object of the Act is to save divorce 
rights in operation earlier either by reason of custom or of special legislation. Apro- ° 
pos this matter, a somewhat anomalous situation had resulted in Bombay. Sec- 
tion 30 has repealed various enactments including the Bombay Divorce Act, 1947, 
under which desertion for a continuous period of four years would be a ground for 
divorce, Sections 30 and 29 (2) read together show that the Legislature wanted 
to save the rights of divorce granted to the parties under those laws which had not 
been repealed by section 30. In asmuch as the Bombay Hindu Divorce Act hap- 
pens to be one of the repealed laws it must necessarily follow that the right of divorce 
arising under that enactment is not preserved. Nevertheless a large number of 
divorce decrees had been passed in Bombay on the basis that divorce could still be 
obtained on the ground of desertion under the Bombay Act despite its repeal. In 
Sitabai Ramchandra Todankar v. Ramchandra Raghunath Todankar®, a Fulf Bench of 
the Bombay High Court has drawn attention to the situation and suggested . that 
it was a proper case for the Legislature to pass a validating Act. 

Apart from the legal problems that have been thrown up in the operation of 
the matrimonial reliefs under ihe Hindu Marriage Act, a more important matter 
for investigation is the extent to which the reliefs are being availed of, the class of 
persons who seek assistance and the effect of its impact upon Hindu family life. A, 
pilot survey, as it were, was undertaken when the Act had been i in operation for 
about three years, in May, 1958, by the Faculty of Law of the Andhra University. 
Three years’ time is certainly too short a period to undertake such a study but it was 
felt that the early reaction to the provisions of the Act may be a pointer to the effect 
of the re-orientation of the Hindu marriage laws. Two districts, Visakhapatnam 
es 

ae 1957 Mad. 423. è 4. ALR. 1958 Bom. 466. 

(1958) 2 AI E.R. 261. 5. (1958) 2 An.W.R. 382. m 

a *A.LR, 1957 Mys. 44. 6 ALR. (1958) B&m. 116 (F.B.). 
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¿and West Godavari were selected for the purpose, the former as a district wth large 
areas economically and culturally backward and the latter as typical ofa relativaly 
more prosperous and educationally advanced area. Through the courtesy of the 
judicial officers information on the basis of a questionnaire carefully prepared could 

e be obtained. The information collated and arranged is given hereunder ; 

e- 


Question 1 Ja how many'cases did the Court acting under section 6 (5) pro- 
hibit by: injunction an intended marriage in the interest of the bride, for whose 
` Marriage consent was required, during the years 1955-56, 1956-57, 1957-58 ? 


. Answer: + : a - 
District Court, Visakhapatnam .. nil 
_. , _Sub-Court, Visakhapatnam - .. nil 
Pa Sub-Court, Srikakulam .. nil 
District Court, Eluru. : ' 2. 3 .. nil 
‘Sub-Court; Eluru .. nil 
` Sub-Court; Narasapur : .. nil 


Question 2.—How many petitions for restitution of conjugal rights were filed 
under section.g by (i) the husband, (ii) the wife, during the years 1955-56, 1956-57, 
1957-58 >, 


| Answers i By husband. By wife. 
District Couyt, Visakhapatnam .. 1955 8 I 
; | 1956 38 - 2 
E a 2 1957 34 I 

1958 till 

. April 26 7 nil 
Sub-Court, Visakhapatnam «+ 1957—58 3 nil 
` Sub-Court, Srikakulam «+ 1955—56 26 nil 
SBS a 1956—57 42 3 
oa. District Court, Eluru «+ 1957—58 I I 
n Sub-Court, Eluru «+, 1957—58 I nil 
Sub-Court, Narasapur | +. 1955—56 7: nil 
ee 1956—57 17 3 
° 1957—58 10 nil 


.. Question.3.—How many petitions for judicial separation were filed dùring 
1955-56, 1956-57, 1957-58 under section 10, by (i) the husband, (ii)the wife, on the 
ground. of: the respondent’s (a) desertion, (b) cruelty, (c) suffering from virulent 
leprosy, (d), suffering from venereal disease, (e) suffering from unsoundness*of mind, 
and (f) having had sexual intercourse with a person other than his or her spouse P 


Grounds. 
Answer : District Court, Visakhapatnam abcdef 
1955 Husband 5 
Wife RAR Ges EE Ai ai 
1956 Husband T Be woi 
' Wife Din Rae, ween aca 
1957 Husbang 6 r r 
aan Wife Sos vie 
. F 1958 Husband I ° 


i - Wife ee ee 
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Sub- Gor ty Visakhapatnatn 
1958.. 


Subs Court, Srikakulam 
1955-56 


. 1956-57 


1957-58 ` 


District Court, Eluru 


1955-56 


1956-57 
1957-58 


Sub-Court, Eluru 
mie is ae 4.1955 -56 
Hb. ee } P 

1956-57 

ues 1957-58 


Sub- Court, Naragapur 
1955756 


i 1956-57 
: 1957-58 


Husband, 


Wife . 


Ehisband 
Wife 


. Husband 
. Wife 


Husband ` 


- Wife 


Husband ~ 
' Wife | 
-Husband 


Wife . 
Husband 
Wife E 


‘Husband 
Wife `’ 
. Husband 


Wife 
Husband 


pic Wife., 


Husband 
Wife ` 
Husband 


Wife :,. 


Question 4 : In how many Ba were the prayers granted in the above cases ? 
` 1955-56 1956-57 1957-58 


Answer : 


4 
ah, 


© 1!-Question 5 : 


District Court, Visakhapatnam 


Sub-Court, Visakhapatnam 
Sub-Court, Srikakulam 
District Court, Eluru 
Sub-Court, Eluru- 
Sub-Gourt, Narasapur: 


5 . 4 . ; 3 thie’ 
In How many of the cases under section 16 had_ the marriages been 


4 


4 


2 


solemnised before the passing of the Act and in how many casés after its passing ? | 


‘Answer’: 


District Court, Visakhapatnam: Before 22 ` After o 


my 


1955 

1956 

1957, 

: 1958 
Sub-Court, Visakhapatnam 
X 1955 to 1958 
Sub-Court, srikakulam doe 
1955 to 1958 


agi 


District Court, Eluru . :: 


1955 to 1958 


5 


Baas 
8 
I 


I 


32 
. 
Q 


4 


[i959 
Grounds: 8 
ve ee . ` 
a 
S 2 
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Suþ-Court , , Eluru ee ee AE ee CRE 
1955 to 1958, 8 a0 ` 
Şub- -Couit; Narasapur a es 
ae ‘i955 “to 1858" ; 8 n0, x 
z Question 6: How many petitions for decree of nullity of mar Bae da section 


411 were presented “during the years 1955-56, 1956-57, and 1957-58, by (i) the 
husband, (ii) “the wife, on: the ground: that’ (a) the tesporident had a spouse living 
at the time of the marriage, (b) the parties’; Were within: ‘the degrees of prohibited 
relationship, (c) the parties were sapindas of. each other 2, 

Answer: None. . .. a - 6 


Question 7 : How many piétitions for’ ‘decree of nullity under section 12 were 
presented during the years 1955-56, 1956-57, and 1957-58 in respect of marriages 
centracted (a) before the Act, (8) after the Act; by (1) the husband, (2) the wife, on 

` the ground of (a) impotency of the respondent, (4) lunacy or idiocy of the respon- 
dent at the time of the marriage, (c) consent of the petitioner or consent of the guar- 
dian where required under section 5 having been procured by force or fraud, (d) 
the respondent being pia by a person, other iag the P Peutiouce at iie time 
of the marriage? . l T ace ; 

` Answer: All the mar riages in respect of iwnith relief was applied for were marri- 
ages solemnised before the Act, according to althe Courts. As to other details, 

Distyict Court, Visakhapatnam BABY FG 
; . 1955 by; Husband nil 
oe Bey athe tie? E oe = ek * Wife 1 (ground a) 
1956 by Husband 3: (ground a) ~ 
€ Wife .- nil 
1957 by’ Husband sS 
1957 Wife si, i 
1958 by Husband 
‘Wife 


oe Court, | Visakhapatnam, 


‘1955 to 1958," : P nil 
Sub- Gitt, Srikakulami- -1> ©- 1° j 
2 SOS 1955 to 1956 by: d 2 (ground a r and 
, ground b 1 ) 
e Utete pu 3 atiu? ae c Wifé! nil a 
a. l R 1956 to, 1957 by Husband ı 7 (ground b) 
eer : Wife’ 
: Ponu m u 1957 to 958 by Husband 1 pyre a) 
Ei ce thers jais wie. I Aground ° a) 
7 Daiei: ‘Court, Buru. i : . 
1955 to 1958 | a ae nil - 
Sub-Court, Eluru - 7 i ` nil 


Sub- Court, Narasapur cpa aid o 4 
1956 to 1957, by Husband I (ground a) 
Wife’ I (ground a) 
F957 to 1958 Husband 1 (ground a) 

Question 8: How many petitions were presented during ;the years 1955-56, 
1956-57, and 1957-58 by (i) the husband, (ii) the wife, for divorce. under section 13 
on the ground of the other party (a) living in adultery, (b) ceasing to be a Hindu ky 
conyersion to another religion, (c)- being: of unsound mind, (d)'suffering from leprosy, 
(e) suffering from venertal disease, (F) Tenouncing the world by entering a religious 
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order, (g) not being heard of as alive for a period of seven years or more; (k) not resum- . 
ing cohabitation for two years or upwards after the passing of a decree for judicial 
separation against that party, (i) failing to comply , with’ a decree for restitution of 


Conjugal rights for two years and upwards since the passing of the decree f ? 


` Answer ; 


E 


4 ‘District. Gout Visakhapatnam 


1955 by Husband 
Wife ' 

1956 by- Husband ‘ 
Wife 


1957 by Husband 


ife 


1958 by: Husband. “ 
ai © Wife. -> 


Sub-Court, Visokhapatnam. nil. 


Sub-Court, ‘Srikakulam 


19 5 5-56 by: Husband’ ve 


- Wife: 


1956-57 by Husband 
W: 


ife 


` 1957-58 by Husband | 


. Wife ` 
District Court Eluru. 
1957-58 by Husband 

. Wife ` 


Sub-Court, Eluru 


1956-57 by Husband 
:? Wife 
Sub-Court, Nar iapa 
1955-56.by .. Husband 


Wife 
1956-57 by Husband 
; Wife... 
1957-58 by Husband 

er ‘Wife. - 


s Oe eo Ba Grounds. f 
a.ib c odre a Be Te 
mei heas Sanw 
oe suet, Le hes 
-6 z tyg OAS “ 
I oe Ss 
6 Mi E 
na” a al 
bin T 
oi: P 
n 2 7 i af 
ri git z wil Sood we ; 
Io..2 2 Vier 
age ‘ T: 4 ee 
ae g ioe Piety 
r ‘i> 
2 . 
2 
2 I ie 
I . . 2 oe 
2: ‘ arte 
2 oe E ae oe 
E A I anei I 
ii I 2. 23 





Noes All the marriages had been solemnised before the passing of,the Act. 


Question : g.—In how many’ casės*'were petitions presented during the years 
1955-56, 1956-57, and 1957-58 by, t the wife under section r3 (2) for dissolution of her 
marriage on the ground of (a). the husband having married again before the com- 
mencement of the Act, (b) the husband being guilty of rape,. sodomy or bestiality ? ? 


Answer : District Court, Visakhapatnam nil 
Sub-Court, Visakhapatnam nil © 
‘Sub-Court, Srikakulam 1955-56 1 

- "1956-57 nil 

7 1957-58 2 

‘District Court, Eluru , |? nil 
Sub-Court, Eluru,, 0 0 nil 
‘Sub- Court, Nirasapur 1955- 56 ‘I 
- 1956-57 nil 

1957-58 1 


a 
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s, Question 10 : In how many cases was permission’ applied’ for wider section J4 
- during the years 1955-56, 1956-57 and 1957-58 by (a) the husband, (b) the wife, for 
filing petition for dissolution of marriage before the expiry of three years from the 
, date of the marriage ? In how many cases was permission granted and in how many 
€ cases refused ? In how many cases was permission granted originally cancelled subse- 
quently ? f . 
Answer : According to all the Courts—nil. 


Question 11’: In how many cases were the proceedings under the Act conducted 
in camera (a) at the request of the parties, (b) on the Court’s own motion? ° œ 
i Answer : According to the Srikakulam Sub-Court, in one case alone the proceed- 
ings were held in camera at the request of the parties in a wife’s petition alleging im- 
potency of the respondent. In the District Court, Eluru the procedure was used 
in five cases. i 


Question 12 : In how many cases of proceedings under the Act were attempts 
made by the Court. under section 23 to bring about a reconciliation between the 
` parties and with what measure of success ? | 
Answer ; Attempts seem to have been made in all the cases. In the District 
Court, Visakhapatnam the attempts seem to have succeeded in about 16 cases out 
of 25. In Srikakulam Sub-Court, in 20 cases the attempts succeeded and in the 
District Court, Eluru, success attended the efforts in four cases. 


$ Question 13 In how many cases during the years 1955-56, 1956-57 and 
1957-58 were orders passed under section 24. directing payment of maintenance 
pendente lite and expenses of proceedings (a) by the husband to the wife, (b) by the 
‘wife to the husband ? ` 
Answer : According to all the Courts in no case was the wife directed to pay. 
According to the District Court, Visakhapatnam payment by the husband to the wife 
was ordered in 1956 in seven cases, in 1957 in eight cases and in 1955 in five cases. 
In Srikakulam such payment was ordered in 1955-56 in. one case, in 1956-57 in. 
four cases, and in 1957-58 in two cases. In the District Court, Eluru, it was ordered 
in two cases in 1957-58, and in Narasapur, it was ordered in one case in 1955-56, in 
eleven cases in 1956-57 and in four cases in 1957-58. 

: Question 14 : In how many cases during the years 1955-56, 1956-57, and 1957-58 
were permanent maintenance and alimony ordered to be paid under section 2 5 by 
(a) the husband to the wife, (b) by the wife to the husband ? 

Answer : In one case during 1956-57 such order for payment by the husband to 
the wife was made in Srikakulam. No orders were made by any of the othfer Courts. 

Question 15.:—In how many cases during the years 1955-56, 1956-57, and 
1957-58 were orders passed under section 26 for the custody of the children of the 
marriage and in what manner ? 


Answer : In one case only in the District’ Court, Visakhapatnam, a petition was 
preferred by a father for the custody. of a-minor son but the application does not 


seem to have been pressed. No orders under the section fell to be passed by any of 
the other Courts. 


: «4 g 

o Question 16 :—In how many cases during the years 1955-56, 1956-57, and 1957- 
58 were orders passed ender section 27 for the disposal of property and in what 
manner ? f 7 
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e- be passed under the section in any of the Courts. 

` - «Certain features emerge clear from the survey. . Men seem to have sought-relief 
if larger numbers than women. The phenomenon may be due to the fact that the 
traditions and upbringing of Hindu women in the’past have-been such as to inculcate , 
reverence towards the husband, and a spirit of tolerance of what he does. Tempera- * 
mentally also Hindu women are averse to airing their grievances against their spous- 

es in public. It may be also due to the fact that women feel a sense of handicap in 
the matter, of conducting litigations, particularly, at places often remote from their 


residence. 


According to the remarks. offered by the concerned judicial officers the persons 
seeking matrimonial relief seem to have been drawn mainly from the poorer classes 
and‘a few from the middle classes while there has been rarely any case from the 
richer classes. In Srikakulam the litigants were found to be economically backward 
and drawn from the ranks of cultivators. The women in such communities are also 
earning members and are not so much dependent on men as in other communities, 
and hence do not feel averse to get out of a matrimonial life that is proving unsatisfac- 
tory. In one case alone from Eluru, it was found that the husband was a Govern- 
ment servant and the wife a teacher. A 


In regard to the measure of success attending the efforts of the Court to reconcile 
the parties, the opinions given show a certain amount of variation. The Subordinate | 
Judge at Visakhapatnam thought the procedure useful. The Subordinate Judge at , 
Srikakulam stated that the attempts were generally successful ; the District Judge 
at Eluru referred to them as very often successful. The Subordinate Judge there 
however felt that the attempts were rarely successful while the Judge at Narasapur 
has opined that in about 10 per cent. of the cases the attempts have proved fruitful. 

The main ground on which matrimonial relief has been generally sought is 
marital infidelity. Diseases form the next major ground. ‘It may be that with in- 
creasing sophistication in Hindu society all the grounds set outin section 13 may 
come to be urged. 2 . 

The in camera procedure does not seem to have been availed of.much. This 
may be due to the fact that the-classes who applied for relief in the past were 
economically-and culturally backward. Similarly the possibility of “a husband 
getting interim or permanent maintenance from -the wife has not been exploited, 
showing that men still ‘entertain a certain amount of delicacy in the matter. 
Probably. the. provision is in advance ofthe times. > > 
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DUE PROCESS OR PROCEDURAL SAFEGUARDS ° 
AS A FUNDAMENTAL RIGHT IN THE CONSTITUTION* 


¢, By 
C. S. SUBRAMANIA Aryan, advocates Madras. e 
The Constituent Assembly .of 4 did, while conveniently, avoiding using 


the word ‘Due Process’ either in pfoytdine safeguards for ‘protecting, substan- 
tive rights in the main body of thf È institution ‘or ‘providing: for safeguards 
regarding procedural rights, never clogs Photiaéa” that the Constitution shall 
be carried under authority of law oRpfocedare established by law. 

- In laying down standards by-whidik Araski liverty or freedom of 
an individual, whether citizen or alien, is to be judged, dnd the safeguards pro- 
vided for the protection of liberty of person and property, the Indian Consti- 
tution has virtually preserved the ‘Due Process’ clause of the American Con- 


stitution in regard to substantive‘iand procedural yi yy, th ATA n fas well 
as the alien. : 4 ; : a 
ln regard to Procedural Due Process, eke, virtually’ pro- 
vided, in the-words of Weaver on ‘‘ Constitutional Law,” page 411, for an ‘orderly 
proceeding according to established rules which do not violate fundamental 
rights, and a general Jaw administered in its legal course according to the form 
of procedure suitable and proper to the nature of the case, conformable to the 
° fundamental rules of right and affecting all persons alike in due process’. 
Notice, summons or other process, a hearing, granting an opportunity to be 
heard, and to defend in an orderly proceeding before a Court or other tribu- 
nal having jurisdiction of the cause and which renders ‘judgment only after 
trial,’ are some of the characteristics of Procedural Due Process. Tt may be a 
trial by Jury or by Court and proceedings to condemn land may be before 
Special tribunals and notice of proceedings may be made by publication and 
notice of tax procedings may be given and opportunity given to be heard in 
tax proceedings. When there is excess of due process, i.e., when there 
is need to enact. measures to relieve the needs, social, political and economic, 
in society 7.e., to achieve social justice, the doctrine of ‘Police power’ was 
‘evolved in public interest in order to regulate private rights. (Patanjali 
Sastri, J., in Gopalan v. State of Madras.*) 


There is evidence of both Due Process as well as ‘Police power’ in the 
<chapter on Fundamental Rights.in the Indian Constitution and the two setg 
of rights are kept balancing each other. 


ta 







The Constituent Assembly of India wanted to provide not merely sub- 
stantive safeguards in the Constitution to see that the executive did not 
misuse the discretion conferred on them in the matter of dealing with the 
property, life and liberty of any person in India but made provision for a 
duty on the part of the executive to lay down certain standards or rules of œ 
procedure in dealing with them and to observe them. While some of the 
provisions relating to fundamental rights apply only to citizens, such asi 
Articles 15, 16, 19, 29, 30, the other provisions of Part III of the Constitu- 
tion apply to citizens and foreigners alike, to all persons residing in the 
ooo so sss ne 
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tefritory of India for the time being, aud subject themselves to its jurisdic- 
tion, e.g., the provision under Article 21 for the protection of the lite: and 
personal liberty of all persons, citizens and non-citizens. 

* Under .Articles 12 and 13 of the Constitution, no law, rule, regulation, 
‘order or bye-law of any authority including both legislative and executive e 
organs of the State can take away or abridge the rights conferred by Part® 
III and all laws in force which are inconsistent with Part III beford 
the commencement of the Constitution, shall be void to the extent of. the in- 
consistency and therefore procedural as well as substantive laws which were 
pre-Constitution laws are not void ab imitio but void only regarding future 
exercise of the fundamental right. Article 18 (1) cannot be read as obli- 
terating the entire operation of the inconsistent laws, or to wipe them out 
laltogether from the statute book, for, to do so will be to give them retrospec- 
tive operation which, we said, we do not possess, Keshavan v. State of Bom- 
bay”. It seems clear that an existing statute in spite of the declaration by 
Court that it is void, remains in force till 25th January, 1950 and continues 
to remain on the statute book even after 26th January, 1950, except that no 
effect can be given to any of its provisions which are repugnant to the funda- 
mental rights guaranteed by the Constitution. 

The guarantee under Article 18 therefore, is only prospective and not 
retrospective and the inconsistency referred to in Article 13 (1) does not, 
affect transactions closed before the commencement of the Constitution. 
But nevertheless an unconstitutional procedure need not necesssarily be follow- 
ed in respect of pending proceedings or in regard to “proceedings started, 
after the commencement of the Constitution, though the procedure laid dowy 
in a pre-Constitution Act, especially when that procedure is discriminatory ang 
conflicts with a fundamental rght as -the right of equal protection under 
Article 14, Lachmandas v. State of Bombay’. The procedure to be follow- 
ed in a case which arose before the commencement of the Constitution, even 
though that law was valid before, must conform to the principles of the 
Constitution, and the prosecution for the offence after the Constitution came 


into being, can take place only under a procedure valid under the provisions 
of the Constitution. 


But all post-Constitution rules, orders or bye-laws, must not only not be 
repugnant to the statute which authorised them, but must also be reasonable 
restrictions under Article 19 of the Indian Constitution. To this, proceed- 
ings under Articles 21 and 22 are exceptions, as in the words of the majority 
judgment of the Supreme Court in Gopalan’s case2* Article 21 is an indepen- 
dent Article, and has no relation to ‘reasonable restriction’ provided in Arti- 
ele 19. This view has been subsequently upheld in the later case of Ram- 
singh v. State of Dethi.4 

Article 19 mentions the seven freedoms which are the fundamental rights, 
of every citizen of India which come generally under the term ‘Liberty’ ; 
but Article 21 speaks of deprivation of life or of personal liberty which cannot. 
be done except according to procedure established by law. The word ‘due 
process of law’ has been omitted. The object of Article 21 is to serve ad 
a restraint upon the executive so that it may not proceed against the life or 
personal liberty of the individual except under the authority of-some law and 


SS eee 


2. (1951) S.C.J. 182 : (1951) 4 M.LJ. 370: 3-a. (1950) S.C.J. 174 : (x M.L.J. 42: 
(951) S.C.R. 228. es AIR SD ee aes 


3. (1952) S.C.J. 339 : A.I.R. 1952 S.C. 235 4- (1951) S.G.J. :A.LR. 8 
(88 Das 7). ) J, 374 1951 S.C. 270.. 
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in conformity. with Article 22. Article 21 of the Constitution sead: with ° 
“Article 22, exhaustively deals wih the deprivation of life or personal libegty, 
as distinguished from ‘restriction’ of the right of movement freely througout 
‘the territory of India, which is dealt with in Article 19 (1) (d) and (5>. 
Gopalan v. State of Madras4* . 


€ The Constitution does not guarantee the right to any particular proce- 
dure for the deprivation of life or personal liberty, besides those contained in 
"Article. 22. The legislature is free to lay down any procedure within the’ 
ambit of the legislative power conferred by Entry 2 of List III (Criminal 
Procedure) subject, of course, to the limitations prescribed in Articles 14, 20 
and 22. The Courts have no power to invalidate a legislation on tha 
ground that the procedure laid down therein is arbitrary, but the Supreme 
Court of India has interfered in cases where the rules of procedure laid down 
im the statutes under which the executive act, are not strictly followed by 
them. Makham Singh v. State of Punjab; Naranjan v. State of Punjad®. 
The Court has the power to see if the Rules are followed and exercised in 
good faith. The Court has the right to interfere, where a person is deprived 
of liberty otherwise than according to procedure established by law. This 
principle has been applied both in cases of punitive as well as preventive 
detention. Ram Narayan v. State of Delh, Maqbul Hussain v. State of 
Bombay’, State of Bombay v. Atmaram? 


Articles 21 and 22 are qualifications on the right of freedom conferred 
under Article 19. -Once a man’s liberty is lawfully deprived under Article 
e21 or Article 22, he loses his capacity to exercise his freedom under Article 19, 
and cannot complain that his rights have been taken away, Gopalan v. State of 
Madras**; State of West Bengal v. Subodh Gopal’. The procedure laid 
down in Articles 21 and 22 has to be strictly followed. 


The Courts in India have insisted on certain procedural safeguards be- 
ing inserted in the legislation intended to be implemented by the executive, be- 
fore declaring that the executive have constitutionally exercised the discretion 
with which they have been invested. The Fundamental Rights have afforded 
a basis to the judiciary to determine whether both substantive and procedural 
safeguards have been inserted in the legislation that the executive is expect- 
ed to enforces The substantive part is examined to see whether the discretion 
conferred is within prescribed limits. The Procedural part is examined to 
find out whether there are necessary safeguards subject to which the execu- 
tive or the administrator are expected to exercise their discretion. Dr. Khare 
v. State of Delhi. 


In Virendra v. The State of Punjab ®™! the Supreme Court in a ques- 
tion arising under Article 19 (1-A) and (2) (Freedom of Speech,)” held that 
the executive must be given discretion to curtail freedom of speech on condi- 
tion that the principle on which the executive exercised its power should þe 
laid down by the Legislature, and that it should be limited in point of time 
%.e., of short duration, and that the person aggrieved should have a rihgt 
of making representation for the consideration of the executive. The Allaha- 
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4-2. 1950 S.C.J.174.: (i950) 2M.LJ. 42: (1953) S.C.R. 730. 


A.LR. 1950 S.C. 27. 9. (1950-51) SC.C. 130 : 1950 S.C.J. 208 
5. Ig5t S.C.J. 835. 10-11. (1954) S.C.J. 127 : 1934 S.C.A. 65. 
6. (1952) S.C.J.rtr : (1952) 1 M.L.J. 733: 12. (1950) S'C.J. 328 : APR 1950 5.03 


(1952) S.C.R. 395. 211 : (1950) S.C.R. 519. 
7. (1953) S.C.J. 326 : (J353) S.C.A. 399. 13-14. A.I.R. 1957 (S.C.) 696. 
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bdd ‘High Court in the case of State of Babools® held that the Dramatic 
Performances Act of 1876 was bad, because its procedural part imposed such 
restrictions on fundamental rights which were opposed to Article 19 (2). 


* In the case of Ebrahim Vazir v. Bombay,* the Supreme Court of India 
held ‘‘that section 7 of the Act which empowered the Government to remove | 
any person from India who was suspected to commit the offence, was ultra» 
vires, Section 19 (1) (e) and 19 (s) as the procedural formality of issu- 
ing a previous notice regarding the suspicion, in order that he may rebut it, 
or an opportunity given_to him for clearing the suspicion was not given to 
him, whjch is a travesty of the right of citizenship. ”’ 


In the case of Khare v. Delhi,’ the Supreme Court, while holding that 

- the order of externment was valid, was of the view that if the order of extern- 

ment was for a longer duration, there was necessity for more procedural 

safeguards, such as service of the grounds of externment and giving him én 

opportunity to make representations and consideration of the material by an 
Advisory Board. 


The necessity for having procedural safeguards, was stressed by the 
Supreme Court as an essential aspect of legislation giving wide powers of 
discretion to the executive in the matter of externment in the cases of 
Gurbachan v. Bombay T2 Bajbai v. District Magistrate, -b and, Hari v. De- 
puty Commissioner of Police. 

In Bijoy Cotton Mills v. Ajmer,” the Supreme Cocrt held that the 
‘Minimum Wages Act contained sufficient procedural saféguards such as the 
Government’s obligation to accept the recommendations of the Advisory 
Committees or Boards consisting of the representatives of the employers and 
employees and representation of persons affected, and the existence of the 
Central Advisory Board to advise the Centre and the States. 

The Supreme Court in Dwarka Prasad v. The State of Uttar Pradesh,” 
held, that sufficient procedural safeguards in the matter of licencing at the 
discretion of the executive should be provided and that there should be pro- 
vision for a right of appeal or revision. mar 

In Pannalal Bag v. Union of India?! the Supreme Court laid down 
that Income-tax authorities should give notice to the party affected and afford 
him a reasonable opportunity to represent his case, and providé for reducing 
into writing the reasons for ordering his transfer. E 

It cannot be held as an inflexible rule, that every law which gives autho- 
rity to the executive to encroach on fundamental right, must necessarily 
give an opportunity to the person concerned to be heard before an order is 
made to his prejudice. The question will depend on the nature of the legis- 

lation ant the extent to which the fundamental right is contravened. 

In the case of a legislature dealing with urgent situations, like flood or 
earthquake or an epidemic, a provision for an elaborate enquiry may not 
necessarily be made but in cases where there is no compelling urgency or 
necessity, the legislation should ordinarily prescribe a procedure observing 


15. A.LR. 1956 All. 571. 759. 
16. (1954) S.C.R. 933: ALR. 1954 S.C. Ga. (1955) S.C.J. ar: (1955) 1 M.L.J 


229. -C.) 10: A.I.R. 1 C: 33: CR. 
A zA (1950) SCI: 328 : (1950) S.C.R. 519 : 752. S 33 (1955) S.C S 
I.R. 1950 SC. 211. e 20. (1954) S.C.J. 238 : (1 S.C.R. 809. 
17-a. A.I.R. 1052 S.C. 222. 21. A.IR. 1957 (S.C.) an (1957) SCR. 

13-b. 1gsf §.C.J. 565 : A-I.R. 1956 S.C. 585. 233. ag 


18. (1956) S.C.J. 599: AIR. 1956 S.C. re 
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ule principles of natural justice, Jayantilal v. State of Saurashtra.”*. Yha R 
want of opportunity of being heard, the absence of a provision for appeal,. 

and remedy in civil court have all been said to be unreasonable restrictions 

` on fundamental right. W. B. S. K. Co-operative Credit Society v. Bellag® 

Deodat Rei v. State, Jeshugbhai v. State? In re Shanta Bai; Mulchand 

v. Mukand* Annati Sadhe Khan v. A. K. Chatterjee Ismail v. State of 

Orissa, and Tozmal v. Government of West Bengal,’ it was held that provi- 

sion far some procedure or tribunal for consideration of the representation . 
that may be made by the person aggrieved is essential. The absence of such 

a provision would render the law unreasonable. It has been held in Madanlal 

v. State, that although there may be a provision for making rules, so long as 

such rules are not made providing a reasonable procedure, the restrictions im- 

posed will be bad. 


° While our Constitution does not guarantee the right to any particular 
procedure for the deprivation of life or liberty, besides those contained in 
Artiele 22, the legislature is left free to lay down any procedure within the 
ambit of its authority, and the legislature is free to create special criminal 
Courts for the trial of particular offences, but also empower the executive to. 
‘decide what offences or classes of offences shall be tried by the special courts. 
There is under the Indian Constitution no guarantee of any right of trial in 
the ordinary courts of law or the right to access to the ordinary courts as in 
Switzerland, China, Japan and Germany, or as interpreted to mean by the 
term ‘Due Process’ by American Courts. But our Constitution does envi- 
sage, that Procedural Safeguards are a condition precedent to the preserva- 
tion of the fundamental right of the citizen, and in the case of the life and 
liberty of the alien too. 


MANAGING AGENCY SYSTEM UNDER COMPANIES ACT (I of 1956) 
By 
A. Ramarya, Advocate, Madurai. 


When the Companies Act (I of 1956) was passed, containing a large number 
of stringent provisions, especially those relating to managing agents such as requir- 
ing the preyious sanction or approval of the Central Government for such matters as 
appointment or re-appointment of managing agents, variation of the terms of the 
managing agency agreement, changes in the managing agency firm or corporation, 
limitation of their overall remuneration to ten per cent. of net profits, prohibition 
of receipt of commission as buying or selling agents and so on, a good many managing 
agents of companies felt uneasy over the new legislation and not a few who appre- 
hended undue interference by Government into some of their ways and activities 
were visibly perturbed. Soon however under skilled advice and through a thorough 
grasp of the exact scope of the relevant provisions of the Act affecting their rights, 
remuneration and privileges they became inspired with new hopes, and scarcely 
before a year had elapsed after the coming into force of the Act, found themselves 
once again masters of the situation. In their new outlook they were also not a little 
encouraged by what I may call the phil-capitalist and friendly-to-the-managing- 





22. A.I.R. 1952 Sau. 59. 4. A.I.R. 1952 Bom. 296. 

23. A.I.R. 1951 Cal. rit. 5- A.I.R»s1951 Cal. go. 
1, A.LR. 1951 All. 718. 6. A.I.R.1952 Orissa 986. ° 
2. A.I.R. 1950 Bom. 363. 7. ALR. 1951 Cal. 322. - 
3. A.LR. 1951 Bom. 837. 8. A.LR. 1953 Raj. 162. 
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agtndy-system attitude exhibited by the Department of Company Law Adminis- 
trasion as well as its zonal representative, the Regional Director of Companies, whose 
guidance and advice as regards the interpretation and application of the provisions 
of the Act would seem to have always been fayourable to the interests of the managing 
agents vis-a-vis the interest of the shareholders. : 


The first thing which the managing agents, especially the multi-millionaire S 
managing agents of textile companies who are typical of the lot, did, was to manage 
to get over the provisions of sections 356 to 359 which prohibited their being appoin- 
ted as selling or buying agents of the companies under their management and re- 
ceiving any commission in respect of goods sold or materials or machinery bought 
by the coMpany. Emphasis was laid on the fact that the provisions of the Act only 
required that they should not act as agents. “There is nothing”, so they argued, 
| to prevent us acting on a principal to principal relationship. Why not we buy 
from outsiders, cotton, machinery and all goods required by the company and supply 
them to the company at a handsome percentage of profits to ourselves. In doing so; 
surely we don’t act as agents but only as seller to a buyer and thiseis not prohibited 
by the Act. Similarly what prevents us from acting as buyer of the yarn, cloth, 
waste, scrap, etc., of the mills at such prices as will give us a decent margin and then 
dispose of the goods to outsiders on our own terms.” The thesis was developed 
and perfected with a wealth of specious argument, and one or more special resolu- 
tions apparently satisfying the provisions of section 360 of the Act but hoodwinking 
the requirements thereof, were got passed either at the annual general meeting next 
following the passing of the Act or at an extraordinary general meeting convened 
for the purpose. 


As is well known, very few shareholders attend any general meeting of companies 
unless there are factions in the management or the directorate and: each faction 
campaigns for canvassing votes and brings in voters to support its own cause. Both 
as legal adviser of several companies and shareholder in many, the present writer 
has yet to know of any meeting, at any rate in mofussil places, of a company whose 
shareholders on their own initiative have gone and attended and exercised their 
voting rights. Even in the case of companies having thousands of members, not 
more than a dozen or score attend ; and of these, excepting one or two or three, 
all the others are either employee-shareholders or other ‘ yes-men’ sent for by 
the managing agents to be present at the meeting. In some cases there would not 
even be a sufficient number to form a quorum. In order to avoid this difficulty 
the quorum in the case of most companies has been fixed at as low as five members— 
the minimum required by the Act. The case of companies in Bombay or Calcutta 
may be different. 


The practice in this part of India has always been for the managing agents to 
put forward their own partners where the managing agent is a firm, or directors 
or members where the managing agent is a body corporate, as candidates for director- 
ship and have them appointed or re-appointed as directors at the annual general 
meetings ; and so long as there is harmony between the managing agents and the 
directorate (the clever-headed managing agents have always endeavoured to 
maintain such harmony)—there hasnever been any difficulty in getting any resolution 
or special resolution passed as desired by the management. In the rare event of 
a recalcitrant or dissentient director raising his head, if it is found that he cannot 
be bought off, -he seldom finds it possible to get re-appointed at the next annual 
general meeting. 


Where there is complete harmony and identity of interest between the Board 
of Directors and the managing agents, the provisions of the Act and the elaborate 
articles and the ostentatious terms of the managing agency agreement requiring 
that the managing agent should act under the superintendence, control and direction 
of the Board of Directors become an empty formality having no meaning or sighi- 
ficance. In fact it is the Board of Directors that functions ufider the control and 
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direction of the managing agents, and it is no exaggeration to say that the managifig 
agents make and unmake the directorate. í 


Though this kind of development, viz., the directoratė consisting mostly of 

the partners or associates of the managing agents and functioning under the direction 

e and control of the managing agents instead of controlling and directing them, was not 

¢contemplated by the framers of the Act, yet that is the actual situation obtaining, at 

any rate in the case of public companies managed by managing agents in South 
India. : 


Under such circumstances the managing agents of such companies getting - 
any resolutions or special resolutions passed by the managed company in general 
meeting either sanctioning or approving anything either prospectively or *etrospec- 
tively, has become a matter of course, and no one should be deceived by the apparen- 
tly stringent nature of the legal provisions in respect of them. Even in these rare 
cases where one or two or a few shareholders raise their heads and object to the 
passing of this or that resolution, the managing agents and their nominees and re- 
latives who almost invariably hold a decent fraction of the equity share capital and 
always take care to obtain and keep ready a sufficient number of proxies, silence 
the dissentients by the combined use of their own votes and those of the proxies and 
carry. the day. 


Acting as sellers to and buyers from the managed company has been a very 
great and substantial source of profit to the managing agents, and it is this, more 
than anything else, which has contributed, is contributing and will continue to con- 
tribute to their position of millionaires and multi-millionaires in this country. While 
before the new Companies Act they were making these profits as agents as per terms of 
their managing agehcy agreement, they are now making them as sellers to and 
“buyers from the company. It is a fact to be noted that in actual practice, in the 
case of very many companies the managing agents—whether individual, firm, or 
body corporate, have resorted to the device of constituting themselves and their 
associates into a number of business entities for the purposes of selling goods and 
rendering services to or buying goods from the companies under their management. 


With a view to make a show of legality in their transactions it has become usual 
for them to get some such special resolution as the following passed by the company 
in general meeting as though in compliance with section 360 of the Act :— 


“ Resolved that in accordance with the provisions of section 360 of the Com- 
panies Act, 1956, the Company hereby approves of all contracts entered into or 
to be entered tnto by the Company with the following institutions and individuals, 
who are associates of Messrs. . . . the Managing Agents of the Company 
for the sale; purchase or supply of any property, moveable or immoveable or for 
the sùpply or rendering of any service, in the case of the former on terms of ready 
and forward delivery and either for cash or for deferred payment at rates which 
are not less favourable to the Company than the prevailing market rates or which 

_ are otherwise reasonable. The goods so supplied or sold or any services supplied 
or rendered by the Company to the said associates shallbe paid for within-one month 
from the date of supply or sale of the goods or supply or rendering of the service.” 
{Resolution adopted by a group of well-known textile companies in South India.) 





No doubt a resolution like the above does not not comply with the require- 
ments of section 360 of the Act. But who is there to question the legality or pro- 
priety of it? “Individual shareholders with their small stakes in the company are 
usually apathetic and may not like to litigate at their own expense for a common 
cause. The Registrar with his meagre staff, who has to deal with thousands of com- 
panies is concerned primarily with the regularity of filing and registering documents 
in his office, and getting his prescribed fees. And there is no penalty or effective 
machinery provided in the Act to punish the contravention of any of the sectiorfs 
356 to 360, the only prqvision in section 363 providing that a managing agents, re- 
ceiving any remuneration in contravention of those sections should account to the 
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c@mpany for the same as if he was a trustee. The question is who is going to take 
action against the managing agents. 


The resolution quoted above from a well-known company employs in alk 
seriousness the words used in section 359 to the effect that the prices charged to or 
received by the company should not be less favourable to the company than the 
market rates or should otherwise be reasonable. But there is no machinery orn’, 
means provided for verifying whether the prices paid or received by the company - 
are fair or reasonable having regard to the market rates, nor for checking the quality 
of the goods or materials or services. The directors are the managing agents’ 
own men and the auditor is neither charged with that duty nor competent to dis- 
charge it. The result is that the whole matter of buying and selling and servicing 
is left to*the good sense and honesty of the managing agents, whose self-interest as 
sellers or buyers must necessarily conflict with their duty of buying and selling on 
behalf of the company at best rates favourable to the company. 


This one point is enough to condemn the managing agency system except m 


the case of companies functioning with a thoroughly independent directorate capable 
of exercising real check over the management. 


One other matter in respect of which the managing agents of companies evade 
with contumacy the provisions of the Act is the way in which they make loans and 
advance to themselves in the teeth of the provisions of sections 295 and 369 which 
prohibit the making of loans to directors and managing agents. What in fact 
they do is that instead of directly taking loans and advances they draw Jarge amounts. 
from the company as for the transactions of sales, purchases and supply of services 
to the extent of many lakhs of rupees every year. But in the Balance Sheet the over- 
drawings due by them at the end of each year are shown as ‘fadvances due by dire- 
ctors ” but in reality the amounts are due by the partners of the managing agency, 
firm or directors or members of the managing agency company and the fact that 
the amounts are due by the directors who are partners or other associates of the 
managing agents is concealed from the shareholders and the Registrar. And the 
auditor to whom patronage is extended by the managing agents in many ways does. 
not also disclose in his report the true nature of the so-called “ advances due by 
directors” but screens the true nature of the transactions by boldly saying that they 
are only book-debts exempted by section 296, though in reality all loan transactions, 
whatever their nature, relating to the managing agents are prohibited under sec- 
tion 369, and punishable under section 371. 


Whatever the usefulness of the managing agency system in the past, it has, under 
present conditions, become a drag on the economic organisation of the country in 
its present set-up. There is no reason why we should not adopt the same method 
of management as is followed in western countries, viz., management by executive 
directors or managing directors or governing directors by whatever name you call 
them instead of the costly effete and inefficient system of management by unskilled 
managing agents. If industrial development through joint-stock companies is to 


be efficient the whole of Chapter III of Part VI of the Companies Act has to be 
scrapped. , 
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THE RIGHTS OF AN ILLEGITIMATE SON OF A SUDRA BY A 
WOMAN OF A TWICE-BORN CASTE ° 
é By 


J. Duncan M. Derrerr (University of London.) 


In Rahimtola v. Nizam of Hyderabad}, the House of Lords were divided upon a 
number of questions, most of which are not relevant to this article, but not the least 
interesting was the problem whether a Judge may found his judgment upon ques- 
tions and authorities not raised or cited by counsel and not appearing in ¢he judg- 
ment of the Court of first instance or the lower appellate Court, if any. Lord Den- 
ning, characteristically, took the view that the Judge’s responsibility was not con- 
fined to the path indicated by counsel, but the majority of his brethren indignantly 
repudiated this doctrine. Academic opinion is solidly in favour of Lord Denning’s 
view®, for it seems obvious that there is a presumption that the Judge knows the 
Jaw. The advocate’s duty to rehearse before him the authorities and arguments 
which existing legal knowledge provide and experience indicate is no substitute 
for the Judge’s own obligation to persist with enquiry and research, so long as there 
is the slightest possibility that counsel’s reactions to propositions put to them from 
the Bench may not have been maturely meditated, and that there exist authorities 
which might have a direct bearing on the issue in question but have not appeared 
in counsel’s prepared briefs. The Madras High Court, if it had been asked this very 
question in 1870 or thereabouts, could have made only one answer : at that period 
Judges such as Mr. Justice Holloway were perpetually framing their judgments with 
‘reference to considerations drawn from a multitude of quarters, many of which must 
shave been, at their first citation from the Bench, a surprise to counsel. The Judge 
at that period felt free to cite Roman, French, German and other laws from his pri- 
vate library and if counsel would keep pace with him he must be an agile linguist 
as well as a legal philosopher. : 

It.is unfortunate that in a very recent case a division bench of the Madras 
High Court, Panchapakesa Ayyar and Basheer Ahmed Sayeed, JJ., in Velu Niranjan 
(Minor) v. Alagammal and others®, misstated the Hindu Law on a point which is, though 
not covered by direct authority, so plainly dealt with in cases upon closely analogous 
points that it is virtually settled law. Since the legal position of the parties to 
that litigation will be severely affected by the misstatement, and since similar cases 
may arise in some numbers, it is desirable that the error should be pointed out at 
the earliest opportunity. The error was, of course, due to counsel’s failure to make 
the correct,responses to questions from the Bench: 


Slightly simplifying the issue for convenience of exposition, the question was 
whether the plaintiff was an heir, and might, after the death of the surviving spouse 
be the sole heir and trustee of P, a Hindu male, a Sudra bycaste. The learned 
Judges decided that the plaintiff would be the sole heir, and that he already had a 
very substantial interest in the estate of P, his father. This, it is respectfully’submitted, 
is incorrect, for in the circumstances as found P died intestate as to a large portion 
of his estate (part of which was subject to trusts for religious purposes), leaving his 
widow, a legitimate daughter and the plaintiff, his son by a woman who was not 
his wife but had been in his keeping for six years and more, and had been in 
his continuous keeping at. the time of the plaintiff’s conception. The plaintiff was 
thus a dasipuira of a Sudra. But since the mother was a member of the Kshatriya 
caste, the unfortunate lad was not merely illegitimate, but also the issue of repro- 
bated union, a pratilomaja, for his mother was of higher caste than his father. Their 
Lordships rightly held that no marriage between the parents would have been possible 





aa (1957) 3 W.L.R. 884,M1.L. (E) : (1957) 3 Comparative Law Quarterly, Jan, 1958, at p.*1 87- 
Al ER. 441. y 3. (1959) 1 M.L.J. 265. i 
2. See, e.g., A.J. Bland in 7 International and 
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at ghe time (this was prior to the enactment of the Hindu Marriage Act), and that 
the pathetic ceremony at which the tather-to-be tied a tali‘round the neck of the 
Kshatriya lady who was to be the plaintiff’s mother was no marriage at all (notwith- 
standing its taking place in a temple, and, presumably in the presence of at least 
one witness) : for such a ceremony could be equally consistent with an intention 


> . X . e 
to commence a concubinage, and no custom supporting marriage between castes in è 


this order. had been proved. ~ 


It is well known that the dasiputra of a Sudra can in certain circumstances claim 
a share, or even the whole of his father’s estate* ‘or could so claim if his father died 
before the coming into force of the Hindu Succession Act, 1956, which abolished 
the dasiputræs privilege. As their Lordships remark, unions between persons of 
different castes were becoming more common during the decades preceding the enact- 
ment of the ‘ Hindu Code’, but the Hindu Law itself did not prove elastic enough 
to permit such unions without the aid of statute. Custom occasionally assisted the 
parties, but disappointment is all too-frequently traceable in recent case-law. A 
marriage between a Kshatriya woman and a Sudra man was veid, and the issue 
illegitimate : but a question arises as to whether a son of such a union would be a 
dasiputra within the meaning of Yajnavalkya IJ, 133, and as such capable of inheri- 
ting from his father or partaking in the joint family property. In three places in their 
judgments in Velu’s case®, the learned judges repeat that the plaintiff was entitled. 
ultimately to one half of the estate as against the widow and the daughters. The 
assumption was, no doubt, that the Hindu Women’s Rights to Property Act, 1937, 
was not applicable and that question will not be raised here. In their view the 
illegitimate son of a Sudra by a dasi of the Kshatriya caste was a heritable dasipuira. 
But this is not correct. Counsel appear to have omitted to cite Datti Parisi Nayudu 
v. Datti Bangaru Nayudu®, Ramachandra v. Hanam Naick? and Mahabir Prasad v. Raj 
Bahadur Singh®. Reference was made to the Privy Council decision in Kamalammal* 
v. Visvanathaswami Naicker®, But it was not observed that their Lordships in that 
very case cite texts (which they misleadingly say were not of governing authority 
in Madras—whereas they had been relied upon in Datti Parisi Nayudu®, and were 
thus authoritative even for Madras) which showed how the fundamental text of 
Yajnavalkya was understood, and which make it clear that the Sudra’s illegitimate 
son by a concubine of a twice-born caste it totally excluded from succession om 
intestacy. 


In Datti Parisi Nayudu v. Datti Bangaru Nayudu®, the principal question was 
whether an incestuous bastard could inherit from a Sudra father. In negativing 
this proposition their Lordships refer to the Dayabhaga of Jimutavahana, the Smriti- 
chandrika, and to Jagannatha’s Vivadabhangarnava, otherwise known as Colebrooke’s 
Digest. Some of these texts make the general proposition namely that the son 
of a pratiloma marriage can never inherit, though he may be maintained. Others. 
point out that the dasipuira of a Sudra must be the son of a mother of the Sudra 
caste. The dasi is regarded by the dharmasastra as the ‘ unmarried wife’ of the 
Sudra for this limited purpose, and it is therefore quite legitimate to discover the 
meaning of the fundamental text of Yajnavalkya with reference to texts bearing 
upon the inheritance-claims of children of void marriages. In our case the ceremony 
was no marriage at all, and even if the ceremony had been perfect in point of form 
it would not have affected its validity?®. Ifthe sons of marriages void for pra- 
tilomatwe are excluded it follows that the sons of Sudras by kept concubines ofa higher 
caste are excluded, and this provision is an exception to the wide terms of Yajna- 
valkya’s text. As if to eliminate any possibility of doubt Jagannatha says! : 
a ae! 

4. P.V. Kane: History of Dharmasastra, iii, 167 44 M.L.J. 465. , 
1946, 600 fol. 10. See the informative discussion of the 

5. (1959) 1 M.L.J. 265 at 266, 268, 269. whole matter by Balambhatta on Mit. on Yajn. 
* 6. (1869) 4 Mad. H.C.R. 204% I, 94, Trans. by Srish Chandra Vidyarnay, 

7, (1936) I.L.R. 60 Bom. 75 : 37 Bom.L.R. (Allahabad, 1918), p. 193-200. 

20: 11. Colebrooke’s Digest, Madras edition of 1865. 

< 8. (1942) LLR. 18 Luck. 585. TH, 925, Text CLEXTV. 

9. (1922) L.R, 50 LA. 32: LL.R. 46 Mad. 
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“Consequently a son by a female slave, not superior in class to her Sudra master 
shall obtain the moiety of a full share. Such is the opinion delivered in the Mitak- 
shara and Ratnakara”. It is comforting to find in this context that there is no differe 
ence of view between the two major schools of dharmasastra, the Bengali and Maithili 
authors adopting the same attitude and applying the same tests. In Datti Parisi 

* Nayudu+? their Lordships say, upon the authority of the texts, that the son of a Sudra 
by. a twice-born woman would be excluded from participating in the inheritance 
of his natural father. With respect, this is perfectly borne out by the authorities 
they cite, and has been confirmed by the judgment in Ramachandra v. Hanam Naik}, 


In Ramachandra case1® the question was whether the illegitimate son ofa Sudra 
by a Brahmin concubine could inherit. It was held by Divatia, J., that he could ` 
not. The difference between a Brahmin concubine and a Kshatriya concubine 
is now negligible. The fact that the issue of a Brahmin woman and a Sudra man 
isa chandala, but that of a Kshytirya woman and a Sudra man is less loathsome 
in orthodox eyes is no longer relevant. At one time it was felt that the dasi ought to 
be a slave, but that view, retained for some time in Bengal, was abandoned in Madras 
as early as Muttusamy Fagavira v. Venkatasubha Yettia*4, and has no relevance except 
in so far as the fact that a Brahmin could not be enslaved being well known to the 
dharmasastris, it was obvious that a Brahmin woman could not at any period have 
been contemplated as the mother of a heritable dasipuira. But this point has never 
been of importance since it has been accepted on all hands that the the dasiputra’s 
mother might be free to leave her paramour at any time after the son’s conception. 
Ramchandra’s case? is therefore virtually on all fours with Velu Niranjan’s case1®, and 
ought to have been cited in argument. That the non-Sudra dasi could not be the 
mother of a heritable dasiputra is accepted without question by the Privy Council 

e in Kamalammal’s case1® though there the question was only of the size of the share 
available for a genuine, heritable dasiputra. 


Thus it is submitted that the plaintiff was not interested in his father’s estate 
beyond the right to maintenance for life, to which any illegitimate son of a father 
of any caste by a mother of any caste is entitled, once his paternity is established. 
The position in the case of the estate of one who dies after the coming into force 
of the Hindu Adoptions and Maintenance Act, 1956, differs but we are not 
concerned with that problem in this context. 





EL r n 
12, 1969} 4 M.H.C.R. 204, 215. (1865) 2 M.H.G.R. 293. 
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’ BOOK REVIEW. 


. LAW OF LIMITATION AND ADVERSE POSSESSION, By K. J. Rusromyi, 
6th edition, by J. L. Jost, 1958, Published by N. M. TRIPATHI (Private) Ltd., 
Bombay 2: 1262 pages, Price Rs. 45. 


e 
The law of limitation in India has to a large extent been bogged. by reason of 
its enumerative approach to the subject. Apart from the 90 sections stating general 
principles, no less than 148 causes of action have been detailed in the Schedule, 
each carrying its own period of limitation and on top of it all, there is also a residuary 
article, Article 120, which has been responsible for much confusion and a mass of 
.case-law. Even in a country like England where there is a common law juris- 
prudence, alongside of statute law, the statute on limitation only specifies the types 
of action available and the period of limitation appropriate to each of them. 
Following upon the recommendation of the Fifth Interim Report of the Law 
Revision Committee, in 1934 the limitation law is stated in 34 sections without ahy 
schedules. In.our country, most of the remedies available are derived from one 
enactment or another and, as such, it should be for each statute to prescribe the 
limitation applicable to the remedy provided by it. It should not be a function 
of the Limitation Act to do so. As it is, the Limitation Act is rather unscientific and 
illogical in its approach and has been responsible for a considerable number of 
judicial decisions, not always easy to reconcile. It should therefore be a matter 
for gratification that the Law Commission has in its Third Report stressed the need 
for simplifying and modernising the law of limitation. 


Rustomji’s work on limitation has become a classic and enjoys deserved popu“ 
larity as a helpful treatise on the subject. It is not of that type of legal work which 
is little more than a glorified digest or a classified arrangement of cases with analyses 
or summaries of the important cases with some explanation of the rules to be deduced. 
‘On the other hand, it constitutes a juristic presentation of the matter with criticisms 
of decisions whenever needed. To edit such a work is not an easy task. The present 
Editor has, however, acquitted himself creditably. More than two decades have 
passed since the publication of the last edition and more than 4,000 cases had to be 
scrutinised and evaluated. It should not, therefore, be a matter for surprise if in 
the process, some decisions which may carry an appeal to others have escaped notice 
or have been dismissed as not requiring any special mention. The decision of the 
Madras High Court in Ramagopal Naicker v. Muthukrishna Ayyar1, as to the effect 
-of an acknowledgment, for purposes of section 19 of a debt by the Receiver in Insol- 
vency does not seem to have been considered : likewise the decision of Subba Rao, 
C.J., and Ansari, J., in Mylavarappu Subba Rao v. Mangalampalti Ramamurti?, holding 
that Article 44 has no application to a gift of a minor's property by his guardian, 
and dissenting from a contrary view taken in Rangaswamy v. Marappa®, cited with 
approval in the book does not seem to to have been noted. 


The present edition contains a number of helfpul features. A topical index 
is attached which is bound to be very serviceable. A number of suggestions for 
revision of the Limitation Act have been made and these should deserve attention. 
Extracts from the United Kingdom Limitation Act, 1939, have, given, facilitating 
comparison with the provisions of the Indian Limitation Act. Attention is invited 
been to the need for adoption of a common method of citation of cases particularly in 
view of the fact that citatoin by names of the parties has been done differently in 
different books and has become baffling, as for instance, where the same case is cited 
as Abdul Karim Sahib v. Lakshmanaswami by one author, and as Tadinada v. Pulavart} 
.by another. To cut down bulk and increase in pages, resort has been had to close 
printing in small types. This is, however, a matter of doubtful utility. The book 
is sure to be of the greatest assistance to all practising lawyers as well as Judges. 

. ° —— S. VENKATARAMAN, 


| 1. (1956) 2 ML.J. 429. , 3; (1952) 2 M LIJ; 506. 
2. (1957) 2 Andh, W.R. 282. 
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THE HONOURABLE MR: JUSTICE GANAPATIA PILLAI, 


We offer our felicitations to the Honourable Mr. Justice Ganapatia Pillai on 
his appointment as a Permanent Judge of the Madras High Court. Within the 
short time of less than a year, since his appointment as an Additional Judge of the 
High Court his Lordship has become very popular not only with the Bar but also 
with the larger public of the City of Madras and we are sure his appointment as a 
Permanent Judge of the High Court will be welcomed by all. 


THE HONOURABLE MR. JUSTICE M. ANANTHANARAYANAN, I.C.S. 


We offer our sincere felicitations to the Honourable Mr. Justice M. Anantha- 
narayanan on his elevation to the Bench of the Madras High Court. Mr. Justice 
*Anathanarayanan belongs to the highly prized Indian Civil Service and is a senior 
civilian who has had a brilliant and distinguished academic record both in this 
country and overseas. He hails from a distinguished family of scholars and is 
himself known as a man of high academic and literary tastes. He is not new to 
the Members of the Bar as he has served as a District Judge for several years. In 
the past three years he has been the Director of Legal Studies at the Law College, 
Madras, and has been contributing erudite and useful articles on some of the current 
legal topics in several Periodicals. 

His Lordship was sworn in on roth August, 1959, by the Honourable Chief 
Justice in his Chambers. His Lordship sat in the Court the same day and was wel- 
comed by Sri R. Gopalaswami Iyengar, a senior member of the Bar, who assured him 
the co-operation of the Bar in the discharge of his Lordship’s duties. With 
the background of high tradition and rich experience, both administrative and 
judicial, we are sure his Lordhsip will prove an useful asset ‘to the Madras High 

` Court. i 
We wish him a long and successful tenure of office in his new assignment. 
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BOOK REVIEWS. 


* ANCIENT FreepoM—Pusiic ADMINISTRATION OF THE Ixsuvakus, by B. N. 
CHOBE, Senior Advocate, Supreme Court of India, Published by Purushottam Das 
Memorial Trust, Hyderabad: Price Rs. 2.50 e 


Under the heading “ Ancient Freedom—Public Administration of the Iksh- 
vakus ”, Sri B. N. Chobe, Senior Advocate, Supreme Court of India, has contributed 
a number of essays dealing with varied topics ranging from the Rule of Law to the 
Women in the time of Ramayana. They are largely based on the author’s study 
of the classics, in particular Ramayana, Dharmasastras and the Arthasastra of 
Kautilya. Whether one can entirely subscribe to his view that democracy in its 
modern concept was at work even during the Puranic times or not, a study of this 
book is bound to be interesting and helpful as it furnishes a volume of useful know- 
ledge. The learned author has given proof of his extensive and intensive study of 
the Sanskrit lore, especially Valmiki’s Ramayana, We have no doubt that the book 
_ will be very widely read and that it shall meet with the success it deserves. 


Conveyancinc CounseL, by H. R. Mehta, LL.M., Advocate. Published by 
Kailash Law Publishers, Basinau, Jullundur. Price Rs. 10., 

This small handbook containing forms and precedents in conveyancing is, 
bound to be of use to practitioners and laymen alike. If contains a fairly exhaustive 
collection of specimen forms relating to several transactions of frequent occurrence. 


LAW RELATING To INDUSTRIAL Disputes, by V. G. Row, Bar-at-law, Advocate, 
Madras. Madras Book Agency, Villivakkam, Madras. Price Rs. 12.50. 

The book contains the text of the Industrial Disputes Act, 1947 and the Rules 
framed thereunder (Central Act'and Rules) as amended up-to-date with notes and 
case-law. The book is divided into two parts, the first containing the Statute and 
Rules and the second relating to adjudication of disputes, The Author has brought 
to bear in his commentaries his practical experience gained in the conduct of cases 
in this field. The book is a useful addition to the existing books on the subject. 
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RESTRAINTS ON ALIENATION 
° i By 
G. Venkata Krisunan, B.A., M.L., Lecturer in Law and Advocate, Agra. 


Modern systems of Jurisprudence regard the right of alienation as the most 
important mark of absolute ownership. It is however a fact, that restraints on 
alienation had been imposed for various reasons in different systems of law. Such 
restraints were the result of certain kinds of property being regarded as sacred or 
highly precious and valuable or as things to be conserved and maintained without 
disintegration. The motivating factors have been many and varied. 


In Anglo-Saxon times land was held absolutely without liability to pay rent or 
service. Such ownership was called allodial ownership. The position changed 
radically after the Norman Conquest. As a result of the Norman Conquest in 
1066, the claim was set up that the King thereby became the owner of all the lands. 
It followed that there could be no private ownership in land. Such interest was 
referred to as an estate. The tenant derived his title immediately or mediately 
from the King. If he derived immediately, he was called tenant-in-chief. In most 
cases the perspn in’ actual possession would have derived his title through a chain 
of persons standing between him and the Sovereign. The person in possession 
was called tenant in demesne and the intermediate lords were called mesne lords. 
This process was termed as subinfeudation. 


. Feudal tenure restricted the power of alienation. A tenant could only grant 
fee to another to hold of himself as a mesne lord by means of subinfeudation. There 
was no question of the transfer of the entire interest of the transferor in the property. 
Subinfeudation was obnoxious to great lords by reason of its affecting their rights 
to marriage and wardship. Subinfeudation was abolished by Statute Quiae 
Emptores in 1290 during the time of Edward I. 


Absolute ownership must be exclusive ; it must be immediate and it must be 
beneficial. There are various degrees of ownership : (1) Absolute ownership ; (2) 
Co-ownership ; (3) Conditional ownership ; (4) Future ownership; and (5) 
Trust ownership. At.present time a tenant in fee-simple is in effect an absolute 
owner of the land for all practical purposes. Austin observed that the idea of 
absolute ownesship is a right indefinite in point of user, unlimited in extent of duration, 
and alienable by the actual owner from every successor, who, in default of alienation 
by him, might make the subject of it. (Austin: Jurisprudence, page 835). 


Certain species of property had been withdrawn in all systems of jurisprudence, 
from the operation of the general rules as to free alienation. Roman law distin- 
guished between res commercium and res extra commercium. In English law, for a long 
timel anded property was inalienable. The same is true with Hindu Law. The 
Hindu joint family system had effectively precluded alienation of land. Apart 
from such special categories, alienation is incidental to and inseparable from the 
beneficial ownership of property. ` 


The general principle that a restriction on alienation is void rests on the principle 
of repugnancy. Jarman says : “ A power of alienation is necessarily and insepar- 
ably incidental to an estate in fee. If therefore, lands be devised to A and his 
heirs upon condition that he shall not alien, the condition is void.” 1 


A restraint on alienation my be absolute or partial. An absolute restraint on 

the power of alienation is bad and it is repugnant to the nature of the estate. In 
. Metcalfe v. Metcalfe?, Kekewich, J., said “ You cannot timit an estate to a man and 
his heirs until he shall convey the land to a stranger, because it is of the essence of 


e 


1. Jarman on Wills, 8th edition, volume II, 2. (1890) L.R. 43 Ch.D. 633, 639. 
page 1477. 
Js 
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an estate in fee that it confers free power of alienation, and it had long 
been settled that the same principle is applicable to gifts of personality.” It is 
a question of substance and not of mere form whether the condition takes away 
the whole power of alienation substantially. The restraint may relate to (1) 
time, (2) class, (3) mode of alienation, etc. In In re Rosher1, Rosher bequeathed 
to his son an estate absolutely, with a proviso that if the devises or any 
*person claiming through him desired to sell the estate in the lifetime of 
the testator’s wife, she should have the option to purchase the estate at 
the price of £3,000. The value of the estate was £15,000. The question 
was whethér the option of purchase given to the widow by will was null and void. 
It was held that the option given to the widow was absolute restraint on alienation 
though limited in time, viz., the lifetime of the widow and that it was void. It 
amounts to saying “ during the life of the widow, you shall not sell.” This principle 
was followed in In re Cockerill, Mackaness v. Percival®, It is a settled principle that 
a restraint on alienation is bad even if it is limited in point of time. A condition 
contained in a grant to a man or married or unmarried woman that the donee 
shall not alienate at all; shall not alienate during a particular time; shall 
alienate only to a particular person ; and shall not bar an entail, is void. 


Partial restraint on alienation is valid. A condition is valid which restrains 
the owner from alienating to a specified person or to anyone except to a particular 
class of persons, provided the class is not too restricted. A gift over is yoid for re- 
pugnancy and the beneficiary takes absolutely. 

Property cannot be given to a man exempt from the operation of bankruptcy. 
It was held in Re Machu and Metcalfe v. Metcalfe, that if property was given to a person 
absolutely, followed by a gift over to take effect on involuntary alienation, such as 
bankruptcy or insolvency, the gift over is void. A condition subsequent is void 
if it is uncertain cither in expression or in operation. In Jeffreys v. Jeffreys’, there 
was a condition that an “estate should be forfeited if the donee in any way associated, 
corresponded or visited with any of my present wife’s nephews or nieces”. It was 
held that the condition was void. The effect of a void condition has been set out 
as follows : —‘‘ If land is conveyed to a person on a condition, which is void, then 
in the case of a condition precedent, the conveyance is void and the interest does not 
arise ; but in the case of a condition subsequent, the condition alone is void, and 
the donee takes an absolute interest in the property free from the restrictive clause. 5 


The law in India is similar®. Among Muslims also a restriction on alienation 
is bad’. The principle that restraint on alienation is bad is of universalapplication, 


Sections 10 to 18 of the Transfer of Property Act, 1882, give us the rules to be 
observed in transferring property. Section 10 of the Transfer of Property Act, 
1882, as amended by Act XX of 1929 and Act V of 1930, deals with conditions 
restraining alienation. The section states: “ Where property is transferred subject 
to a condition or limitation absolutely restraining the transferee or any person 
claiming under him from parting with or disposing of his interest is void 
except in thé case of a lease where the condition is for the benefit of the lessor or 
those claiming under him: Provided that property may be transferred to or for 
the benefit of a woman (not being a Hindu, Muhammadan or Buddhist), so that 
she shall not have power during her marriage to transfer or charge the same or her 
beneficial interest therein.” In Mudara v. Muthu Hengsu®, there was a partition 
deed which contained a clause that “if necessity arises for contracting debts on 
the liability of this property, all the major members of both branches should jointly 
do so. It was held that this clause was repugnant to the absolute interest created by 
the partition and was ineffective. In Sarju Bala v. Zyotirmoyee®, a Hindu executed 
three documents whereby he granted immovable property to his daughter. There 
i s 


I. £1884) L.R. 26 Ch.D. 801. M.H.C. 345. e 
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3. 43 Gh. D. 633. page 463. 

4. (1901) 84 L.J. 417. 8. A.LR. 1935 Mad. 33. 

5. Cheshire—Real Property, page 534. g. I.L.R. 59 Cal. 142.° 

6. Venkataramana v. Bramanna, (1869) 4 
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was a defeasance clause : “ Further, if you or your heirs as aforesaid willingly give 
up your residence in Jayadevpur, and God forbid, if the particular heirs of you, 
whose rights have been mentioned, in respect of the lands of this patta, cease to 
exist, then the terms written in this patta will become inoperative, and the talik 
will revert to the right of me and my heirs.” The Privy Council held that his 
daughter took an absolute estate of inheritance which she can dispose of by deed 
or by will and the condition should be disregarded as a restriction on the powers 
of an absolute owner which is repugnant to the estate. 


š As regards partial restraint on transfer there is no difference between English 
law and Indian law. In Mahomed Raza v. Abbas Bandi}, a deed of compromise was 
entered between an intending husband and wife by which certain immovable pro- 
perty was given to the woman as permanent proprietor, and it was provided inter 
alia that she “ shall not have power to. transfer this property to a stranger ; but the 
ownership thereof as family property shall devolve on her legal heirs, from generation 
to generation.” Thè wife sold and mortgaged all the property to strangers. And 
on her death the plaintiff claimed as her heir, sued to recover the property from the 
strangers (defendants) to whom it had been transferred by the deceased. Sir George 
Lowndes held that the condition was not absolute but partial ; it forbids alienation 
only to strangers, leaving her free to make any transfer she pleases within the ambit 
of the family. Their Lordships also held that éven after the passing of the Transfer of 
Property Act, 1882, a partial restriction imposed by the document against alienation 
outside the family was not void for repugnancy. Sulaiman, C.J., pointed out in 
Gayasi Ram v. Shahabuddin*, that “in order to see whether there is absolute restraint 
or not, one has to examine the effect of all the conditions and find out whether for 
alk practical purposes alienation is prohibited. The mere fact that there may be 
some remote contingency in which there may be a possibility of an alienation 
taking place would not necessarily take the case out of the prohibition contained in 
section 10 of the Transfer of Property Act.” In Trichinopoly Varthaga Sangam, Lid. 
v. Shanmuga Sundaram, a partition deed was executed between a Hindu father 
and his five sons and a clause was inserted in the partition deed which ran as follows: 
“ The three houses described in Schedule G shall be enjoyed in common by T. M. 
Chockalingam Pillai and his sons as at present during the life of Chocklingam Pillai. 
It shall not be competent for any of the said sons to sell, or rñortgage or otherwise 
alienate the houses in Schedule G. during Chocklingam Pillai’s lifetime. After 
Chocklingam Pillai’s lifetime also the house in Schedule G should be enjoyed by 
the sons in common without partition and should not be let, sold or otherwise dis- 
posed of to any stranger. If any of the sons does not want to live in the house men- 
tioned in Schedule G, he shall not be at liberty in any manner to let or lease, etc., his 
undivided share to a stranger or to thefamily but shall do so only to any of his brothers 
or their heirs for a sum not exceeding Rs. 1,000, the intention of all the parties to 
this deed being that the houses should be enjoyed by only the members of the family 
and their descendants and not by strangers.” The question was whether this res- 
triction on alienation amounts to an absolute restriction. Leach, C.J., pointed out 
that the Board in Muhammad Raza v. Abbas Bandit, considered the effect of prohi- 
bition so far as the deceased herself was concerned and the observations in that judg- 
ment went no further. Leach, G.J., further pointed out that restrictions against 
alienation outside the family applied to the parties to the deed and their descen- 
dants ; and held that the restriction imposed by the deed amounted to an absolute 
restriction on alienation within the meaning of section 10 of the Transfer of 
Property Act. 


A donor who reserved a power of revocation to revoke his gifts in case of 
alienation is invalid. The Court held in Shiba Prasad v. Lekraj & Co.® that a 
restraint on involuntary alienation, e.g., Court Sale is invalid and unenforceable. 
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* There are two exceptions to the rule against restraints on alienation in Indian 
law. A lease is an exception to the rule against restraint on alienations. A 
econdition in a lease that the lessee shall not sub-lease or assign is valid. Section 
108(j) of the Transfer of Property Act, has to be read with the words “in the 
absence of a contract to the contrary.” The restraint on the power of alienation ə 
in the case of a married woman who is not a Hindu, Mohamedan or Buddhist is®._ 
another exception to the rule that restraints on alienation are void. ot 


Where a condition with regard to the mode of enjoyment has been attached in 
a grant of an absolute estate, the condition is void. ‘‘ Where, on a transfer of pro- 
perty, an interest therein is created absolutely in favour of any person, but the terms’ 
of the transfer direct that such interest shall be applied or enjoyed by him in a parti- 
cular manner, he shall be entitled to reccive and dispose of such interest as if there 
were no such direction!. The corresponding section of the Indian Succession Act 
is section 138. Both in Hindu and Mahomedan law the invalidity of conditions 
of restraint of enjoyment of property is recognised. There is an exception to this 
rule which is recognised in Tulk v. Moxhay®, that the transferor may impose con- 
ditions restraining the enjoyment of land if such restrictions are for the benefit of 
his adjoining land. Section 12 of the Transfer of Property Act says : “ When pro- 
perty is transferred subject to a condition or limitation making any interest 
therein, reserved or given to for the benefit of any person, to cease on his becoming 
insolvent or endeavouring to transfer or dispose of the same, such condition or limita- 
tion is,void.” Sections 13 to 17 of the Transfer of Property Act contain the rules 
concerning future estates. The most important of these rules is the rule against 
perpetuities. The rules restricting perpetuity, remoteness and against accumula- 
tions of income shall not apply in the case of transfer of property for the benefit of the 
public in the advancement of religion, knowledge, commerce, health, safety, or any® 
other object beneficial to mankind. (Section 18 of the Transfer of Property Act). 


From the foregoing it is clear that in England for a long time land had been 
regarded as inalienable. By the Statute Quia Emptores, 1290, the power of alie- 
nation was recognised. Absolute ownership is single, independent, and unrestricted. 
It may be qualified in special instances and under special provisions. In English 
law absolute restraints on alienation are treated as void and partial restraints on 
alienation are permissible. The same is the position in Hindu and Muhammadan 
Law. Judicial decisions in India have also followed the same principle—that abso- 
lute restraints on alienation are bad and partial restraints on alienation are good. 
According to sections 10 and 11 of the Transfer of Property Act, 1882, absolute 
restraints on alienation are void and partial restraints are good and a restriction 
on the enjoyment of property is void. ; p 


aneao naamaa aa aaa aŘŘaaamaaaaamamamamaaeamaasauaueaaħ 


s 
a I. Section 11 of the Transfer of Property 2. (1848) 2 Phill. 774. 
Act. 
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a | UNVEILING OF ‘THE PORTRAIT o ao 


T. L. Venkatarama Aiyar i in the, Supreme Court. . 


The following speech was delivered by Shri M. C.'Setalvad, Attorney- 
General: ‘of India on the occasion’: of’ the “unveiling of the portrait of Shri 
T. L. Venkatarama' Aiyar, Retired: Judge ‘of ‘the Supwreme Court, on 14th 
August, 1959, in the Supreme Court: 7 


" SPEECH DELIVERED BY: SHRI-‘M. ‘O. SETALVAD: 
. I déem'it a great’ privilege to’ have ‘the opportunity to. present to this 
Court ow behalf of the Bar in India the portrait of Justice Aiyar who has 
recently retired from ‘this Court. | 


Tn our system of administration of A the ‘Bench and the Bar are 
two inseparable complemeuts making for its efficiency. Though the judiciary 
is, as’ it were, the predominant partner in the: carrying on of this great 
uudeitaking the Bar’ may well claim to be the parent of the predominant 
judicial element. Foy it,is the Bar which is the main and in some countries 
ithe sole recruiting “ground for the, judiciary. “Indeed in some countries 
‘rganisations of the Bar have a voice in the selection of some of those who 
preside over important Courts. ‘Members of the Bar practising in a Court 
are, therefore, perhaps best fitted to truly, appraise the’ worth of a aude 
career. It has been said that “the Bar is the Judge bf all Judges.’ ' It is, 
therefore, appropriate that the. Bar ‘should now and again ‘express its 
respectful appreciation of those who have ‘filled judicial Office with distinction. 
Such appreciation expressed from time’ to time ‘is, I venture to’ say, bound to 
promote a healthy co-operation between the two main elements which ‘enable 
our judicial system to function. These and like sentiments have prompted 
the Bar in India to offer its humble tribute to the distinguished judicial 
career of Justice Aiyar, |: ot enS 


_ Tt is well to remembér that while’ the Bar respects'and honours all the 
Judges it, wisely singles out the more distinguished ones ‘so'that the memory 
of their inspiring careers may be’ preserved on the walls óf this Court House. 
The value of the tribute lies essentially in the ‘discrimination which the Bar 
exercises in.. choosing the Tunbious stars in the Judicial firmament for its 
appreciation. - D i 


The Bar ‘has, I think, a peculiar sense of gratification arid pride in pay- 
ing ` this tribute of' appreciation.’ Justice ‘Aiyar’ could perhaps be said to 
have been a’ direct: recruit from: thé’ Bar‘more than any: other Judgé of this 
Court. If my memory serves me right, he was persuaded to accept a seat 
on the Bench‘ of the Madras High Court only at a ‘late stage of his long and 
distinguished career at? the Bar. Sitting frequently as the colleague of*the 
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lfarned® Chief Justice of that Court he soon came to be regarded as an erudite 
Judge delivering important judgments on numerous constitutional and other 
matters. After a very short judicial experience on the Bench of that Court 
he was brought to the Supreme Court: and wë all know how he adorned the 
Supreme Court Bench. His career as a Supreme ‘Court Tuge would seem 
to belie the theory that judicial experience alone ensures a ‘‘capacity to form 
a, sound and a balanced judgment and to. express it with clarity.” The 
judicial eminence of Justice Aiyar derives from his great training, at the, Bar 
at Madfas. `> \ l 


It would be presumptuous for, me to attempt to speak of the numerous 
sectors of law which ‘he. has.covered and the fresh ground which he has brok- 
en: on many. a legal topic in the numerous lucid and penetrating. judgments 
which he has delivered in this Court. Most of .those present here are as or 
perhaps more familiar than I am with his great achievements in the judicial 
field. 


Perhaps i cannot. do botter than quote fhe words in which a ieber of 
the Bar expressed his appreciation of the Judge on the day of His retirement. 


“Whether ‘it’ was a question of the interpretation of the Constitiztion, 
a. “point, ‘of law touching industrial relations, a problem of Hindu’ Law, or a 
complicated issue of fact, arguments at the Bar even by its juniormost ment- 
bers were patiently ‘received and quickly and fully appreciated. Not unoften 
the argument was indeed - made clearer and more forceful by the manner in 
which the Court made a clarification of it,to counsel. The Judge’ s opinions 
on a number of complicated legal questions which lie embedded in the Reports 
bear the stamp . . . . of a rare combination of a subtle and penetrating in- 
tellect with a far-reaching breadth of view. These great ‘attributes were 
carried -withal by a personality ever so gentle, unassuming and humble ` ‘in 
mind, ’’ 


Humility of mind is, it is said, indispensable to the making of a o 
Judge. The consciousness that, legal and juristic principles constitute a vast 
field which one can never hope to fully explore and that life and circum- 
‘stances exhibit countless and inexhaustible facets must needs results in mak- 
ing a Judge’s mind extremely receptive and apt to the enunciation of fresh 
and far-reaching principles. If I may be permitted to say 80, Justice, Aiyar 
possessed this indispensable quality in a considerable degree. a” 


Nor were his interests confined exclusively to law. Notwithstanding his 
pre-occupations as a practising lawyer and a Judge he could find time to ' 
delve deeply into Sanskrit literature and philosophy and is, I understand, 
a connoisseur of scientific Indian music. 

Let me express on behalf of the Bar its sincere wishes that the dis. 
` tinguished Judge may yet be with us for many happy years to serve, the 
. © public in other useful spheres. 
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LES I: now: request: the Chief. Justice and.-the Judges: of the Supreme Coget 
to be gracious enough ‘to..accepti thé: portrait..of. Justice-:Aiyar; painted . by. the 
well-known, Artist Sri; Deuskar, for being, hung. in, this: Court,.coom where he 
Ric accustomed tọ. sit as: a., tribute by, the: Bar, to, his distinguished, judicial 
etareer. 


MINE HE o flue deb Tanke ub Gg co ote Se Spe atte 

MD, tagge ovog oeei eese e Ae 

Bie je és WG Sata eT ap ont dane ey yoy ae er ae ' 
SRERQH , DELIVERED :ỌN THE ‚OCCASION, BY THE ‘Hon’ BLE THE ,OCHIEF JUSTICE 
Wes terete piety | i a we. L r see: Raa” dimen 


My: ‘obliges ‘and’ I have’ great: pledsute’ in’accepting the’ life-< Size’ portrait 
of, our erstwhile ‘colleague, Shri.‘ It "Vettkatirama Aiyar, which; 'you, Mr. 

Attorney-General, have on behalf ot the Bar of. India, Just presented to this. 
Court. ‘By ‘this graceful act, you have paid a ‘handsome, tribute to an, eminent 
Jurist, a conscientious Judge and a great gentleman to “whom honour and. 
respect are justly due. On behalf of the Court, I offer to the Bar of India 


our grateful thanks for what may be “called a token of their affection for the 
great Judge.. 


I am happy to recall the pleasant memories of our very close association 
with Shri T. L. Venkatarama Aiyar for about five years during which we 
had the benefit of his sound advice and guidance. He extended to us in and 
out of ‘Court great consideration, courtesy and kindness. To the members 
of the Bar, who appeared before him, he habitually gave a patient hearing 
and a sympathetic consideration, While he was readily appreciative of the 
merit of an argument carefully prepared and earnestly propounded, he was 
at the same time prompt in rejecting a seemingly plausible but substantially 
false argument. He was always courteous and receptive and yet he was firm 
and outspoken when an occasion arose. His temper had never been seen to 
be ruffled or frayed and the sereńe expression of his benevolent countenance 
and his genial temperament made work in his Court pleasant and fruitful. 
. The Law Reports will bear testimony to his deep legal learning and erudi- 
tion and his grasp of and mastery over the fundamental legal principles. 


Indeed, by his conscientious discharge of his onerous duties and the excellence ` 


of his contribution to the development of our law—whether in the domain 
of Hindu Law, Constitutional Law or in tax matters—he has deservedly 
earned your affection and respect. J 


As a man he has been unostentatious and of simple habits. In his daily 
life he reflects the ancient Indian ideal of plain living and high thinking. 
His interest in life has not been confined to the domain of law only but has 
a wider sweep embracing the realm of Sanskrit literature, musie and the 
ancient scriptures. The presentation of his portrait manifestly marks the 
Jeep, appreciation, on the part of the members of the Bar, of the sterling 
qualities of his head end heart. This portrait will always be a source’ of 


inspiration to the future generation of Judges who will come and work in® - 


oa 
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tifs Court. that honest hard. york, „alone can earn for a Judge; the high: and 

unstinted admiration `of- the members: of., the. legal profession. enan ob v, 

*. Weare; indeed, ‘fortunate. in ‘having him in our' midst, although: he’ is 

serving. the nation in a'-different but an allied field. I ‘have~no~doubt' that , 
this demonstration by the members of the-Bar of their deep appreciation’ of 
his vast learning and other virtues will touch -his heart. I take this opportunity 

of congratulating him on the great and unique distinction which the presenta- 

tion: 6f£ his: portrait in ‘his ‘lifetime clearly’ signifies. This’ ‘portrait ‘Hang: 

jng on the walls of this Court will always be a visible symbol of the deep 

“appreciation of the members, of the, profession of the greatness and.. goodness 
of, an, eminent jurist, a sonseientions: Judge: rand, a lovable: gentleman. 2: | 
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THE OUTGOING AND INCOMING CHIEF JUSTICES 
° OF THE SUPREME COURT. 


Within the almost ten years that have elapsed since the Supreme Court was 
established there have been no less than five different Chief Justices. The latest 
of them is Shri Sudhi Ranjan Das. The tenure of each of the incumbents has been 
too short to enable him to leave any powerful impression of his individuality or 
legal philosophy in regard to the work of the Court. Each of the Chief Justices 
so far, has, however, been a person with large judicial experience as a Judge of the, 
High Court and the Federal Court and that has enabled him to bring into the 
Supreme Court mature and mellow wisdom and an intimate acquaintance with 
the different branches of the law. The office of Chief Justice is one which calls 
for the highest qualities in the person appointed to the post, legal erudition, integrity, 
impartiality, learning, and great courage. The Chief Justice has, apart from his judi- 
cial functions, other duties as well. It is his advice that will guide the Government in 
appointing Judges to the Supreme Court and to the different High Courts. It will 
be useful to recall in this context that the Law Commission has suggested that the 
person to be appointed as Chief Justice should be appointed at such an age as will 
give him at least a ten-year tenure of office, and that the Chief Justice may also 
be directly appointed from the Bar. ` 


Shri Sudhi Ranjan Das was called to the Bar from the Gray’s Inn in 1918, 
joined the Calcutta Bar in 1919, and, in course of time, acquired a considerable 
practice. He was also, for some time, a Lecturer at the Calcutta Law College. He 
became an Additional Judge of the Calcutta High Court in 1942 and a permanent 
Judge in 1944. He was appointed as the Chief Justice of the East Punjab High 
Court in January, 1949 and within less than a year became a Judge of the Federal 
Court in the first instance and thereafter when the Supreme Court was constituted, 
a Judge of the eSupreme Court. Since December, 1955, he has been the Chief 
Justice of that Court. 


These are times when the country is rapidly moving from the era wae individualism 
to one of greater social sensitivity. Constitutional law presents the extremes of 
judicial opportunity. The Supreme Court, as the final interpreter of the Consti- 
tution, has a special place and is always looked to for proper and correct guidance 
and fearless exposition. It has been said that where the language is explicit, the 
precept complete, the particular situation provided for, the mandate of the Consti- 
tution represents the ultimate imperatives. These conditions seldom occur in the 
cases that reach the Court, and it is in the field of constitutional decision that the 
breadth and sweep of the written words afford the freest play for the constructive 
work of the Judge in the light of the spirit of the Constitution. The Judge has to 
bring to his office all that he is, all that he has, and all that he can win from the 
garnered knowledge of the world. Shri Sudhi Ranjan Das had an adequate ap- 
preciation of these factors. He knew that law is man’s servant and not his master” 
and that interpretation of law should make it more truly reflective of a changing 


+ 
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a In State of Bombay v. Chamarbaugwalat, with reference to betting 


d gambling he observed that to control and restrict betting and gambling is 
not to interfere with trade, commerce or intercourse, as such, but to keep the 


- . . 
flow of trade, commerce, and . intercourse free. and unpolluted, and save it from 


anti-social activities. In Garikapati Veerayya'v. Subbiah Choudhury®, he ruled thate 
where a suit had been instituted before the date of the Constitution, the parties 
thereto had from the date of the institution of the suit, a vested right of appeal, 
upon terms and conditions then in force. The learned Chief Justice was unsparing 
and outspoken in his criticism of arbitrary executive action. In Ghaio Mal and 
Sons v. State of Delhi, on an application for certiorari, he observed: “ We strongly 
deprecate this attempt on the part of the official respondents to bypass the Court. 
We are‘bound to observe that the facts appearing on the records before us disclose 
a state of affairs which does not reflect any credit on the administration of the 
erstwhile State of Delhi ”. ‘In Dalmia v. Justice Tendolkar‘, apropos the powers 
given under the Commissions of Enquiry Act, 1952, he said: “ We feel sure that if 
this law is administered by the Government with an evil eye and an unequal hand 
or for an oblique or unworthy purpose the arms of the Court will be long enough 
to reach it and strike down such abuse with a heavy hand ”. 


In the retirement of Shri Sudhi Ranjan Das the Sien. Court will be ‘losing 
the services of an erudite, able and much respected Chief Justice. ` 


Shri Bhuvaneshwar Prasad Sinha, the new Chief Justice, has been an eminent 
Judge of the Supreme Court since. December, 1954. Born on February,1, 1899, hg 
jained the Patna Bar in 1922 and successively held the posts of Government Pleader 
in 1935, Assistant Government Advocate in 1940, Judge of the Patna High Court 
in 1943 and Chief Justice of the Nagpur High Court during 1951 to 1954. Justice 
Sinha has the gifit of clear analysis.and luminous exposition. His appointment 
as ‘Chief Justice will, we are sure, give satisfaction to all. We extend our respectful 
felicitations to him on his new assignment. 
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Dr. C. P. RAMASWAMY ATYAR 


A TRIBUTE, 


It is easy to speak or write about Sachivothama Dr. C. P. 
‘Ramaswamy Aiyar. Indeed, who cannot or would not effuse over 
such a distinguished and fascinating personality ? The difficulty is 
‘to restrain oneself from using too many superlatives. Strikingly 
handsome in appearance, invariably carrying himself with an 
aristocratic aplomb, widely read in English, French and Samskrit, 
exceedingly well informed on any and every subject, lively and 
sparkling in conversation; a superb lawyer, a finished orator, a 
virile and combative politician, a versatile diplomat, an able and 
efficient administrator, an engaging unofficial ambassador in foreign 
‘countries representing the best in Indian Tradition and Culture. His 
life and career as student, lawyer, Advocate-General, Law and 
‘Commerce Member, Dewan of a State, Representative of India, 
Vice-Chancellor of Universities and peripatetic lecturer is an inspir- 
ing object-lesson in what ability, intelligence and industry combined 
with Bon homie and Joie de vivre can do for a man. And what a man! 


ec the elements 


So mix’d in ‘him, that Nature might ua up 
And say to all the world, This is a man’ 


He flashed across the legal firmament in Madras like a brilliant 
meteor with an almost ethereal effulgence ; a prime favourite of the 
Godg and succeeding generations of Judges and litigants. His 
phenomenal successeft the Bar after a hectic period of office in the 
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administration of his Province was but one of the several dramatic: 
episodes in his long, varied and eventful life. His great devotion to- 

his revered father, his loyalty and attachment to some friends of his. 
‘early days are touching qualities in him. We who have known. 
him and been privileged to work with him at the Bar are proud to’ 
have enjoyed his patronage, his friendship and his princely hospita-- 
lity. He has contributed munificently to several charities and. 
Educational and Social’ Institutions. If certain persons can be 
said to have been born with silver spoons in their mouths, it can be: 
truly said of C. P. that he was born with a golden spoon in his. 
mouth and, what is more, that he continues to have it still in his. 

mouth after all these eighty years. May he live long for many, 

‘many more years and continue to flourish in all his greatness and. 
glory—a gifted and gracious exponent of the art, technique and 

esthetics of Life, Law and Literature. 


. R. N. AINGAR, 
' T. V. VISWANATHA ATYAR. 
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ROLE OF PARLIAMENT IN PROTECTING RIGHTS OF INDIVIDUAL. * 


e Mr. CHAIRMAN AND FELLOW-DELEGATES, 


May I, at the outset, offer our sincere thanks to the Polish Parliamentary Group 
and their Government for the warm and traditional hospitality extended to us, 
delegates ? i 


We are grateful also to the Secretary-General who has presented us a report 
which has involved some labour. The note on the “ Role of Parliament in Protecting 
the rights of the individual”, though brief, contains most of the matters pertinent 
to this issue. The Resolution before us believes in the ability of Parliament to 
strike a balance between individual rights and the maintenance of public order ; 
realises that ultimate safeguarding of Parliamentary Democracy lies in the interest 
aroused in the individual voter and, finally, believes also in the separation of the 
Judiciary from the’ Executive and Legislature to ensure freedom from bureaucratic 
interference, 


My esteemed friend, Lord Birdwood of Great Britain, has, in his note and state- 
ment, elucidated the various aspects of individual freedom, mainly in the context 
of the British system. However, an important aspect has not been sufficiently 
stressed and that is the paramount need in all democracies for an independent Judi- 
ciary. This is a sine qua non for the protection of individual rights. Historically 
speaking, the British example is unique, where there is no written Constitution as 
such, and where the Parliament is supreme. In the 17th century the Habeas Corpus 
Act of 1679 culminated in the Bill of Rights in 1689, wherein the English Parliament 
protected the rights of the individual. With the evolution of its supremacy and 
the Cabinet form of Government responsible to it, the Parliament in England has 
always played a leading role in safeguarding people’s liberties, 


In the United States of America, there was the Bill of Rights which took de- 
finite shape by 1791. The role of Parliament there, is not similar to that of Britain, 
but the bi-party system vouchsafes effective protection of the rights of the individual. 
The “ Separation of Powers ” was scrupulously adopted in that great country and 
the role of the Supreme Court there has been significant and far-reaching, 


In France, we had the Declaration of the Rights of Man in 1789, and these 
have been accepted by all the French Constitutions, including the latest of the Fifth 
Republic. Thé French have always been traditionally sympathetic to the problem 
of individual liberty and, through interpellations in Parliament, arbitrary action 
of Governmeht has been effectively curbed, 


In India, which is one of the biggest Democracies represented. here today, we 
have a written Constitution. Part ITI of our Constitution proclaims and enumer- 
ates the Fundamental Rights of the Indian citizen and, in some cases, of even persons 
who are not citizens. The Articles in this Chapter cannot be modified like those 
of the other portions of the Constitution and require special majorities for the consti- 
tutional amendments. The rights fall into certain categories, viz., the Right to 
equality, the Right to freedom, the Right against exploitation, the Right to freedom 
of religion, cultural and educational rights, the Right to property and the Right to 
constitutional remedies. l 


In the well-known “Cross Roads cases” (Romesh Thapper v. State of Madras) t, 
in which I had the good fortune of appearing for the petitioner, the Supreme Court 
of India, speaking through the Hon’ble Justice Patanjali Sastri, declared that the 


right to move the Supreme Court through a writ was itself a fundamental right. . 


.* Speech delivered by Sri C. R. Pattabhi Raman, Barrister-at-law, M, P. (India) at Inter- 
Parliamentary Conference—Sejin—(Parliament) Warsaw, on 2nd September, 1959, 


1. (1950) S.C.J. 418 : (1950) 2 M.L.J. 390. 


` 
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The fundamental rights are : equality before the Law and equal protection to all 
citizens ; prohibition of discrimination on grounds of race, religion, sex, caste, etc.; 
freedom of speech and expression ; freedom of assembly and association ; freedom 
to acquire and dispose of property; freedom from arbitrary arrest and detention ; 
and freedom of conscience. Any State or Union Law, which abridged or impinged 
upon the guaranteed rights, could be struck down by the Courts of our land. There® 
are, of course, certain reasonable restrictions on the rights enumerated above in 
the larger interest of the general public. The Parliament may enact laws in certain 
cases of preventive detention and the Legislatures of our States may enact laws in 
relation to acquisition of property for public purposes. Under Article 265 of our 
Constitution, it is laid down that “ no tax shall be levied or collected except by the 
authority of law”. The Executive cannot, therefore, act in an arbitrary fashion 
and must act under authority of law enacted by Parliament. We have provision 
for Presidential Ordinances during the intersession period of our Parliament, but 
these have to be placed before the House as soon as it meets. e 


Following the British practice, the Legislatures in India have devised various 
procedures by which they can keep a close watch over the Executive and fulfil their 


~ role of guardians of the people. We have the Question-Hour, Half-hour discussions 


and Adjournment motions, through which Members of Parliament keep the Minis- 
ters of our Government on tenterhooks, as it were. The Members have full 
privileges to ventilate their grievances on the floor of the House. They, and any 
member of the public, can also submit petitions to the Legislature, pointing out 
grievances and seeking remedies. There are in addition, various Parliamentary 
Committees, like those on Petitions, on Government assurances and subordinate 
legislation, guarding people’s liberties and attending to their .petitions. We have, 
during the annual budget session, many opportunities to express our view-points 
and to seek redress. The Parliament can refuse to vote a Demand for Grant of 
any Ministry and, finally, there are the Estimates and Public Accounts Committees 
of our Parliament to check unwarranted or extravagant expenditure by the Minis- 
tries. The Parliament in India has therefore a significant role to play in the pro- 
tection of the individual’s rights, and its procedures have been so framed as to enable 
‘it to fulfil its role effectively. i 


Parliamentary Democracy depends on each and ėvery citizen who must 
vigilantly exercise his rights. It is the citizen’s freedom to criticise the ruling Govern-. 
ment, to publicise his criticism and to seek peacefully to effect a change therein that 
may be called the corner-stones of the democratic edifice. I consider this item on 
our Agenda to be the most important‘one. There must be a “ Dharma ”, to use 
an ancient Indian word, fundamental in character, solemnly declaring and recogni- 
sing the rights of an individual. However, as pointed out by the noże before us, 
there has also to be an equitable balance between individual rights and public order. 
We, in India, cannot be slow in catching up with the advanced countries of the 
world. Parliaments have to pay due regard to public welfare and at the same 
time to see to it.that the rights of the individual are respected. 


I conclude by repeating that there must be a well-understood “ Separation of 
Powers ” and, without an independent Judiciary, the-guaranteed rights would 
become farcical. Itis necessary to have a well-defined Constitution and certain 
fundamental rights guranteed to the citizens, which cannot, in the usual course, be 
abridged by Parliament. To ensure obedience of the legislatures to these guaran- 
teed rights, we must have an independent Judiciary. The Judges of that limb of 
the State should be appointed on their merits and should not be removed ordinarily 
by the Government and, in rare cases of misconduct, etc., there must be a special 
procedure for their replacement. 


I thank you all fellow;delegates for the patience with which you have listened 
to me. 
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BOOK REVIEWS. '’ 
THE PREVENTION OF Foop ADULTERATION Act, by Rai Sahib Fainti Prasad 


Gupta, Advocate. Published by the Hindustan Law Publishing Company, Meerut 5 


—Second edition, 1959: Price Rs. 7.00 nP. 

+ That a second edition, of the Author’s Commentaries on the Prevention of 
Food Adulteration Act has been brought out within just two years of the first edition 
is proof positive of its popularity and usefulness. The Commentaries are clear, 
analytical and exhaustive and the text of the Act and the Rules are given as amended 
up to date. We are sure the present edition will prove as useful and popular as 
the previous one. : —_— ; 

Specio RELEF Acr, by K. N. Bhaumik, B.L., Published by Eastérn Law 
House (Private) Ltd., Calcutta 13: Price Rs. 10. 

The law relating to Specific Relief, though codified in the Specific Relief Act, 
is essentially a Judge-made law. The remedy of specific relief is an equitable remedy 
and the Courts have a great amplitude of discretion in granting or refusing it. There 
are several classic works on this subject by eminent writers and the Indian Act 
has also been the subject of several commentaries. : 

This well got-up handy commentary under review is a useful addition to the 
existing literature on the subject. The notes under each section are clear and well 
documented with case law—Indian and English. References are also made wherever 
necessary to standard treatises like Fry on Specific Performance. We have no 
hesitation in cemmending the book to students of law and practitioners. 


Inpran Limitation Act, by H. C. Mitra. Fourteenth edition by B. B. Mitra, 

B.A., LL.B., Bar-at-laws Advocate, Supreme Court of India. Published by Eastern Law 
' House (Private) Ltd., Calcutta 13: Price Rs. 18. 

No other branch of law has created problems to the Bench and thé Bar to resolve 
than the law relating to limitation. A question of limitation cannot be said to fall 
clearly either under substantive or procedural law and the Courts permit question 
of limitation, unlike other procedural aspects, to be raised at any stage. ‘The pro- 
visions of the Act and its elaborate Articles have been the subject of judicial inter- 
pretation for several decades now. 

Sri Mitra’s Commentaries on the Limitation Act has become a standard work 
in the field and has been ‘accepted as a reliable and useful book by the Bench and 
the Bar. Like the illustrious Tagore Law Lectures on Limitation by U.N. Mitra, 
the present commentary is known by the familiar name of Mitra’s Limitation to 
successive generations of lawyers. We are sure the present edition, appearing as 
it does after a lapse of several years, will be welcomed by the Profession as a long 
awaited book, -— 

DIGEST OF STATUTES—CENTRAL AND KERALA—VOLUME I—CENTRAL STATUTES, 
by Joseph M. Madathil, Advocate, Ernakulam (1959). Published by Kerala Law 
Times, Ernakulam, Kerala State: Price Rs. 15. 

In these days of frequent and voluminous legislation no apology is needed for 
publishing a book of the kind under review. The publication of a digest of all the 
Central and State Legislations is bound to be of immense use to legal practitioners 
in the State who have to face and deal with the kaleidoscopic changes in the law in 
their daily avocation. The first volume containing the Central Acts is self- 
contained and will be found useful to practitioners all over the country. 

It is not pretended by the publishers that the Digest under review provides 
all that a lawyer would need. It is more in the form of a referencer or index 
leading to the original sources for further information. The Statutes are 
arranged in the alphabetical order and the legislative progress of each of the 
Act is indicated by giving the several amending or repealing Acts with the refer- 
ences to the rules and notifications thereunder. A perysal of the volume shows the 
indexing to be exhaustive and accurate and we are sure the publication will be found . 
useful by all sections of.the profession and the public. ° 
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A IDENTIFICATION OF THUMB .[MPRESSIONS AND Cross-EXAMINATION OF FINGER- 
cre Experts, by M. K. Metha, Examiner of Questioned Documents, Delhi. Price 
S. 12. 
In this small booklet of about a hundred pages the Author has given an intro“ 
ductory study of the vast subject of Finger-prints and Cross-examination of Experts, 
The first eight chapters covering about sixty pages is devoted to the explanation & 
thumb or finger impressions, the characteristic lines and moulds, their identifications 
* and comparisons and the examination and cross-examination of the expert. The 
rest of the pages are devoted to illustrative cases before some of the up-country sub- 
ordinate Courts. As an elementary guide to the subject the book will be found 

useful to lawyers and examiners of questioned documents. 


Law oF Moror Veuictes 1N Innia, by Kashikanta Maitra, Advocate, Calcutta. 


Published by Parichay Publishers, Calcutta 9. 1959 Edn. Price Rs. 12. Zr 

The provisions of the’ Motor Vehicles Act, 1939 and the rules framed under it 
have come for frequent interpretation before the Courts in rècent years. With 
the development of road transport and the increased competition for route permits. 
the provisions of the Act and the Orders of the Transport Authorities have been 
challenged before the High Courts and the Supreme Court. The recent amend- 
ments effected by Act C of 1956 and the creation of State Transport 
Appellate Tribunals have only increased the numbers of applications in the Courts¢ 

The publication under review is a commentary on the Motor Vehicles Act 
and being latest in the field will find a ready reception among lawyers and carriage 
operators. With a little more attention devoted to the editing and indexing we 
feel the book would have served its purpose better. : 


ARCHBOLD’s PLEADING, EVIDENCE AND PRACTICE CRIMINAL Cases, .24th 
Edition (1959). Published by Sweet and Maxell, Ltd., Chancery Lane, London 
W. C. 2., Agents in India N. M. Tripathi (Private) Ltd.,)/Princess Street, Bombay 2, 

It is needless to introduce to the Legal Profession this classic work popularly 

, known by the Author’s name alone. Archbold’s Criminal Pleadings, though it - 
deals with the English Law, has become an indispensible book of reference to the 
practitioners on the criminal side and to the students of Criminal Law and 
Procedure in India as well. Essentially a book on the procedural law, the book 
valso deals with several aspects, of the substantive law as well. The present edition 
incorporates the recent statutory provisions in England as well as the decisions up to 
date. Without losing its utility and value it has been printed and edited in a.way 
which makes it more useful as a practitioner’s book. The elaborate Table of cases 
and Index and the Publisher’s system of supplying the periodical Noter-up and 
Cumulative supplement will enhance the utility of the book to the Practitioners. 


Law AND CUSTOM OF THE SEA, by H. A. Smith, p.c.u., (Lond.) Stevens & Sons, 
Ltd., 1959, Third edn. N. M. Tripathi (Private) Ltd., Bombay. Price aish. 

Prof. Smith’s Law and Custom of the Sea is an admirable hand-book to 
the men of the Navy. It explains in simple language the rights and duties and 
obligations and liberties of sea-going officers whether in charge of battleships or 
merchants’ vessels. The book is divided into two parts in war and in peace. The 
importance of this branch of the law cannot be over-emphasised as the sea covers 
a larger part of the world than land and with the advancement of trade and develop- 
ment of technical knowledge the activities of men on the seas has become as familiar 
and necessary as their activities on land. In the background of the two World Wars 
the problem of Territorial waters, High Seas, War at sea, Blockade, Capture, etc. 
dhave gained great significance in International law. As a guide to this vast and 
ever-growing branch of the law the book under review will be welcomed by lawyers 


service-men and politicians alike. ; .. E 


ame 
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NATURE .OF CHANGES INTRODUCED BY HINDU SUCCESSION f 
ACT, 1956, IN THE LAW OF INHERITANCE OF WOMEN 


By 
"o S. VAIDYANATHAN, Advocate, Madras. 


The enactment of the Hindu Succession Act, 1956, is a landmark in the evolu- 
tion of the Hindu Law of Inheritance. To appreciate the nature and extent of 
the changes made by the Act with regard to women, it will be useful to state in 
broad outline the general features of the antecedent Jaw on the subject. . 


2. Before the enactment of Central Act II of 1929, in all the jurisdictions 
governed by the Mitakshara, other than the Provinces of Madras and Bombay, 
no female except the wife, daughter, mother, father’s mother, paternal grand- 
. father’s mother and the wives of the paternal ancestors upto the seventh degree! 
had any rights to inherit the separate property of a Hindu male. Thus even 
such near relations of a Hindu male as his son’s daughter, daughter’s daughter and 
sister had no heritable rights. In Bombay and Madras, however, a more liberal 
view had prevailed on the subject, the law in Bombay being more progressive than 
that in Madras in recognising the widows of all gothraja sapindas upto the seventh 
degree including those of descendants and collaterals as entitled to inherit in pre- 
ference to male gothrajas in a remoter line. Both in Bombay and Madras, daughters 
born in the family of descendants, ascendants and collaterals within five degrees 
were recognised as heirs, being Bandhus. The sister, however, occupied a higher 
place in the Bombay scheme of succession than the one assignable to her as a female 
Bandhu. Central Act ‘TI of 1929, however, altered the order of succession in all 
the provinces subject. to the authority of the Mitakshara by enabling the son’s 
daughter, daughter’s daughter, sister and sister’s son to inherit the separate pro- 
perty of a Hindu male dying intestate in the order stated above next after the father’s 
father and before the father’s brother. Under the Dayabagha law no female other 
than the widow, daughter, mother, father’s mother and paternal grand-father’s 
mother had any heritable rights in a Hindu male’s property be it his separate 
property or an interest in joint family properties. Central Act II of 1929 did not 
apply to Hindus governed by the Dayabagha. The Hindu Women’s Rights to 
Property Act, 1937, conferred a right on the Hindu widow to succeed to her hus- 
band’s property along with his son, grandson or great-grandson. Similarly the 
Act conferred rights of inheritance on the widowed daughter-in-law and the widow 
of a predeceased, grandson in the same manner as a son or grandson as the case may 
be. These rights are available to the women referred to above in both the Mitak- 
shara and Dayabagha systems. Further, under the Act the interest of a Hindu 
male governed by the Mitakshara in joint family properties devolved on his widow 
at his death on the theory that she was his surviving persona. Both before and 
after the enactment of this Act, all women except in the Province of Bombay, could 
only hold a Hindu woman’s estate in properties inherited by them. In the Bombay 
Province daughters born in the family such as the male owner’s daughter, his sister 
and the other female heirs of his recognised as such in that Province, took the in- 
heritance absolutely and not for the limited Hindu woman’s estate. 


3- So far, we have dealt with the heritable rights of women in the property 
ofa male. As regards ‘ Stridhana’ or the property of a woman, the position was 
more complicated. The rules governing succession to Stridhana were neither 
simple nor uniform. In order to determine the heir-at-law of a Hindu woman a 
number of factors had to be taken into consideration, such as the school of law to 
which she was subject, her status at the time of herdeath, whether she was a maiden, 
a married woman or a widow, the form of her marriage and the character of the 


property held by her. It may be stated generally, théugh the statement is too ” 


a a a 
“+ a. Mitakshara 11 V. 5 and Jogadamba Koer v. Secretary of State, (1889) 16 Cal, 367 at 373. 
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oad “to be strictly accurate, that females and the female line were preferred to 

ales and the male line in succession to Stridhana. In properties inherited by 
women as the heirs of women they had only the qualified estate known as the Hindu 
women’s estate, except in the Province of Bombay where they took absolutely. 
Apart from the Mitakshara and Dayabagha rules of inheritance, there were in 
vogue in Malabar and Canara the Marumakkatayam and Aliyasantana systenys 
of inheritance based not on the Sanskrit commentaries and Digests but on custom 
as modified by recent local legislation. Having regard to the matriarchal pattern 
of society prevalent in these areas it may be stated broadly that under these systems 
the rights of women in regard to inheritance were in some respects superior to those 
of women elsewhere. One important feature of these systems has to be specially 
noted. “The Hindu woman’s estate so familiar in the Mitakshara and Dayabagha 
law is unknown to and not recognised by the Marumakkatayam and Aliyasantana 
laws. 


4. We now proceed to examine the kania of the Hindu Succession Act to 
assess the range and sweep of the changes effected by the said,Act with regard to 
the rights of women in the matter of inheritance. The position of the widow, who, 
prior to 1937 could only inherit her husband’s estate in the absence of his son, 
grandson or great-grandson and who after 1937 took along with these lineal descen-. 
dants the same share as a son, though for a Hindu woman’s estate, has undergone 
important changes under the 1956 Act. In some respects her rights have been 
enlarged, though in some respects her rights have been curtailed. In the Mitak- 
shara jurisdictions she now inherits jointly with the relations specified in Class I 
of the Schedule to the 1956 Act not only the separate properties of her husband but 
also the share to which he was entitled in the properties of the joint family of which 
he was a member at his death. Thus her position is assimilated to that of the 
Dayabagha widow. The Hindu Women’s Rights to Property Act, 1937, has been 
repealed by section 31 of the Hindu Succession Act, 1956. It is therefore now 
no longer possible for-the Mitakshara widow to have in the property held by her 
husband in coparcenary the same interest as he had at the time of his death. But 
as stated already, for all practical purposes this does not by itself affect her rights 
to her prejudice. - But, whereas under the 1937 Act the widow inherited-her hus- 
band’s estate jointly and long with only his three male lineal descendants or with 
the widows of the said lineal descendants who had predeceased him, now after the 
1956 Act she has to share the inheritance not only with the abovementioned persons. 
but with several others, such as the mother, daughter and the other relations specified 
in Class I of the Schedule to the Act, if they happen to be alive at the time the inheri- 
tance opens. It has been pointed ‘out? that it is quite possible for all the elevert 
other relations mentioned in Class I to be alive to share in the inheritance jointly 
with the widow, thereby reducing her share considerably. This is the inevitable’ 
consequence of the principle of simultaneous succession enunciated in section 9 of 
the Act. One other important change made in the general Hindu Law with regard’ 
to the widow’s right of inheritance may be noted. Chastity on her part was, under 
that law, a condition precedent to her right to inherit her husband’s estate. ‘There’ 
is a conflict of judicial opinion on the question whether this requirement as to 
chastity has been abrogated after the enactment of the Hindu Women’s Rights to 
Property Act, 1937. A reading of the Hindu Succession Act as a whole in the light 
of section 28 "thereof appears to imply that unchastity in a woman is as such not a 
disqualification for the purpose of heritable capacity. Even under the general 
Hindu Law, the rule as to chastity being a condition precedent for inheritance 
was confined only to the wife and not to other female heirs. Before leaving the 
topic of the widow’s rights under the latest Act, it has to be observed that the Act 
does not depart from the rule enacted in the 1937 Act that if the deceased had left. 
more widows than one, all of them together take a share equal to that of a son.. 

e Vide section 9, rule 1 of section 10 of the 1956. Act. 


f oe 
2. See the Article on “ The Hindu Succession Act ” by Prof. Se Venkataraman in (1956) 2 
== MLJ. 6o at page 63 Genel: 
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5. Next, we shall deal with the daughter’s rights under the latest At. 
The Act has effected a far-reaching improvement in her position as regards her 
father’s estate. Under the prior law she acquired on his death—of course she 
had none during his lifetime—no interest in his coparcenary property. Even in 
respect of his separate property she came in as an heir, only in default of sons, grand- 

eons and great-grandsons and widow. As between the daughters themselves 
under the Mitakshara a maiden excluded a married daughter. As between married 
daughters, the one that was indigent was preferred to the one that was wealthy. e 
Similarly the Dayabagha had its own special rules of preference and exclusion of 
daughters inter se, on grounds of maidenhood, married status and their being barren 
or having male issue. All these rules of preference and exclusion peculjar to the 
Mitakshara and Dayabagha have been swept away by the 1956 Act. It confers 
on the daughter a right to inherit both the separate property and the undivided 
coparcenary interest of her father along with the other heirs specified in List I of the 
Schedule to the Act. Each daughter if there are more than one takes in her own 
right her share and not together jointly as in the case of widow. There is no dis- 
crimination or preference as between daughters on any of the grounds detailed 
above. Thus the daughter has gained substantial advantages under the Act. The 
Act further confers on her surviving children if she happens to predecease her father, 
the right to represent her and take the share she would have taken if alive at her 
father’s death. Thus, the position of the predeceased daughter is equated to that 
of the predeceased son and the children of both can represent and take the share 
of their respective parents at the time the inheritance opens. 


6. The widowed daughter-in-law and the widow of the predeceased grandson 
of a Hindu male whp obtained their rights of inheritance under the 1937 Act, 
figure also as heirs in the list of simultaneous heirs specified in Class T of the 
Schedule to the 1956 Act. 


7. The position of the mother under the Act may now be examined. Under 
the general Hindu Law, she had only rights of maintenance in the coparcenary pro- 
perty of her son. ` Even in respect of his Separate estate, she came in only as a late 
heir, taking only in default of the heirs upto and inclusive of the daughter’s son. 
According to the Mitakshara the mother comes before the father in the line of heirs. 
Under the Mayukha and Dayabagha, the mother is postponed to the father. 
Under the Act of 1956, the mother succeeds both to her son’s separate estate and 
coparcenary interest, as a simultaneous heir along with the relations mentioned in 
Class I of the Schedule. The father, it is interesting to note, is not in this class but 
relegated as the first heir in Class II and he can therefore inherit his son’s separate 
property only in default of all the relations in Class I. 


fore inherit her brother’s separate property only in default of the relations in Class I 
and the father. She has to share the inheritance, however, with the son’s daughter’s 
son, son’s daughter’s daughter and brother, if these relations are alive at the 
date the succession opens, 


s daughter, daughter’s daughter’s daughter, the father’s mother, step-mother, 
brother’s widow, father’s sister, mother’s mother and mother’s sister are the only 


; 10. Central Act II ef 1929 stands repealed by section 31 of the Hindu Succes: 
sion Act of 1956, 


— 


} 
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4 11. Besides the female relations expressly mentioned in Class I and Class II 
of the Schedule to the 1956 Act, it would appear that women can now inherit a 
man’s separate property as either agnates or cognates as the case may be in default 
eof all the heirs in Classes I and II by virtue of section 9 read with section 12 of the 
Act, sex as such being no ground of disqualification under the Act. So far we have 
dealt with the rights of women to inherit a man’s property. ` Pig 


1g. As regards succession to a woman’s property, the law has been simplified 
in a remarkable manner. Section 14 of the Act of 1956 enacts the most radical and 
revolutionary of the changes introduced by the Act by declaring that all property 
“ possessed ” by a female Hindu whether acquired before or after the commencement 
of the Act shall be held by her as full owner thereof and not as a limited owner. 
“ Property ” is defined in the Explanation to the section in the most comprehen- 
sive language as including every species of property howsoever acquired by a 
Hindu woman. The only exception which, on examination, will be found to be 
not an exception at all in the real sense, is property acquired by a woman under a . 
grant, gift, will, decree or award with an express restriction as to the duration of 
the estate, It is needless to point out that even if a property was held by a Hindu 
male under ‘similar circumstances, his ownership therein will be qualified by the- 
restrictions imposed by the grant, gift, will, decree or award as the case may be. 
Reverting to section 14, it abolishes in one stroke for the whole of Hindu India 
the Hindu Woman’s Estate. The word “ possessed” occurring in sub-section (1) 
of section 14, has given rise to some interesting and practical problems and 
the Courts are gradually clearing up the ambiguity by the process of judicial inter- 
pretation There is some slight conflict of judicial opinion on the point, but the 
better opinion appears to be that the right conferred by section 14 on a Hindu woman 
is one purely personal to her and the section should not be so construed as to 
confer on pre-1956 alienee from the holder of a Hindu.woman’s estate the benefit 
of the enlargement of the limited estate into an absolute one. _ 


: 13. + The rules of succession in regard to a woman’s property are laid down in 
section 15 of the Act and these supersede the elaborate and complicated rules under 
the general Hindu law. The principal feature of the new rules is that the son is 
allowed to take his mother’s estate along with her daughter and can no lónger be 
excluded by her. This is in line with the corresponding right given to a daughter 
to share her father’s property with her brother. Parallel with the right given toa 
widow to share the estate of her husband with his son and daughter as a simultane- 
ous heir, the husband is made to inherit his wife’s estate simultaneously with the 
son and daughter. Thus, the husband, son and daughter inherit jointly and simul- 
taneously a woman’s property as her first heirs, each taking an equal‘thare. Section 
16 provides for the children of a son or daughter who had predeceased the female 
propositus to represent their respective parents in sharing the inheritance of the 
said propositus. In the absence of son, daughter, and husband, the property of a 
woman goes first to her husband’s heirs, and in their default to her parents, and 
thereafter to her father’s heirs and finally to her mother’s heirs. The rule is, how- 
ever, subject to an important qualification and it is this: If the property of a 
woman to which succession is claimed had been inherited by her from her parents, 
it is provided by section 15 (2) (a) of the Act that it shall devolve in default of her 
children not upon the other heirs specified in sub-section (1) of the section, but upon 
her father’s heirs. Likewise the property inherited by a woman from her husband 
devolves in default of her children only on the heirs of her husband to the exclusion 
of the other heirs mentioned in sub-section (1). Vide section 15 (2) (b) of the Act, . 


- 14. This survey of the changes made in the inheritance rights of women by 
the latest legislation of 1956 would be incomplete without a reference to the provi-. 
sions of sections 7 and 17 of the Act whereby the rules of inheritance under the 
Marumakkatayam and Aljyasantana laws are superseded by the rules laid’ down. 

"by the Act subject, however, to a few minor modifications which do not 
materially affect the general principles of the Act. Sint $ 
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“ HINDU DIVORCE LAW—ITS HISTORY ”* j Í 
Mrs. RAJKUMARI AGARWALA, M.A., LL.M., (YALE), 
Assistant Professor of Law, Lucknow University. 


In spite of India’s long contact with foreigners, Hindu life in its intimate and 
*personal spheres was left untouched by notions of foreign law for a considerable 
time, Hindu law in marriage, adoption and inheritance was administered accor- 
ding to Shastric texts and recognised customs and usages in the country. Neither 
under Muslim ruJe nor during British regime were these issues ever moulded or 
controlled according to foreign legal ideology, The reasons might have been 
political or otherwise but the fact remains that preservation of the personal law of 
Hindus was the determined policy of both Muslim and British Rulers.2 ° 


Due to lack of detailed historical documentation of the whole of Muslim period 
it is difficult to find substantial evidence to support the above statement; nevertheless 
it can be undoubtedly said that the personal laws of Hindus were not altered by 
Muslim Monarchs. The changes made in Hindu law by Muslim Rulers were in 
the field of land law and criminal law. These were drafted according to principles 
of Muslim Jurisprudence. During British rule since the establishment of Crown 
Courts in India the same policy was followed. As early as 1753 suits among 
“natives” were excluded from the jurisdiction of the Mayors’ Courts—the first 
Crown Courts in India. The Charter Act of 1781 provided that in the Supreme 
Courts ‘all matters arising out of inheritance and succession to lands and goods 
and all matters of contract and dealing between party and party shall be deter- 
mined, in the case of Mohamedans by the laws and usages of Mohamedans and in 
the case of Gentoos by the laws and usages of Gentoos.’ The Diwani Adalats 
since their establishmént were directed to decide all cases of inheritance, marriage, 
caste and other religious usages and institutions according to the ‘ laws of the Shastra ; 
with respect to the Hindus. The High Courts created by Charter Act of 1861 
were also directed to follow the same civil law as was followed and applied by the 
Supreme Courts and the Sadar Diwani Adalat. Thus the High Courts also 
decided disputes of natives according to their personal laws and customs. 2 


Simultaneously with the establishment of High Courts is seen the emergence 
of the era of codification. After the establishment of the first Indian Legislative 
Council in 1830 began thisera ofcodification and legislative reforms. Hindu 
Law of contracts was totally superseded in 1872. A chain of legislative enactments 
commencing in 1850 brought about considerable changesin Hindu Law of inherit- 
ance. But the Hindu law of marriage and adoption was not affected even in this 
sweeping period of legislative reforms. l 


Therefore, to analyse the legal concept of Hindu marital relations we have to 
begin with Vedic and Shastric texts and the customs and usages of Hindus as inter- 
preted by judicial authorities from time to time. An attempt is made here to trace 
briefly the process by which divorce was introduced in Hindu Jaw as a remedy for 
ills arising out of unsatisfactory marital unions. 


Divorce as a remedy for matrimonial ills appears to us as something alien, 
and even to-day after our law-makers have engrafted it upon our legal code the 
term jars upon our ears, for it has been generally unknown to our socio-legal 
ideology. To begin with it was sporadically introduced in certain States and then 
extended in 1954 and 19554 so as to be applicable to the entire community. 


The present-day law of divorce is the result of various environmental factors, 
social, political and economic. For hundreds of years we have lived and rubbed 
shoulders with a foreign culture group and as a natural consequence our people 
have absorbed some of their ideas of social existence. , The cry for emancipation 
of the individual raised in the West has not failed to reach our ears. It is reflected 
in the recently enacted laws of our land. Hindu contmunity with its roots deepe 
in ancient Aryan culture has with the rest of the world gone through the upheaval 


—_e-— 





x. Rankin. s 3. Special Marriage Act, 1954. 
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ofgwo World wars and is now facing the greatest battle of modern age in the Indus- 
triāl revolution. The Benthamite slogan of lassiez faire, wartime emergencies 
with their concomitant hardships and the change from an agricultural to an indus- 
rial structure of life all tend in one direction, viz., the breaking up of the closely- 
knit family unit. The well-known formulae of individual endurance and personal 
sacrifice for the sake of the group, i.e., the home, family or clan seem to lose thei’ 
significance and become almost inaudible in the uproar and the drum-beating 
of the doctrine of individual freedom. Our normal standards of decency and 
refinement around the hearth and home, about morality and culture are apt to be 
distorted in the cold and cruel atmosphere of a wartime economy and its emergencies. 
The individual has no time to plan and lead a life in accord with his ordinary notions 
of propritty and rectitude. He just eats, sleeps and destroys others to preserve 
himself. The poet in him turns into the soldier of the battle-field. Industria- 
lisation means rapid movement and mobility in every sphere of life. Quick changes 
are prone to affect stability and tradition in values of life. They put a severe strain 
on old concepts such as sacramental character of marriage. There is besides the 
march of science which decries emotion and faith as factors that affect right thinking 
and asks us to guide human existence solely by reason and logic. It has shown that 
the institutions of marriage and home may be necessary for other purposes but 
that they are not indispensable for preservation of human species as test tube. 
babies may be produced in laboratories, and may be brought up in common homes 
(Soviet idea). Such environmental conditions could not leave any community 
without stamping their natural effects upon it. ; 


VEDIC AND PURANIC PERIOD. 


_. Going back to early Hindu law, 2.e., in the Vedic periotl we find the general 
rule that divorce is not approved and marriage is a lifelong union unbreakable 
by any human agency. The origin of marriage among Aryans in India as among 
other ancient peoples is a matter for the science of sociology. We find that at the 
commencement of Rig Vedic age marriage was a well-established institution and the 
Aryan ideal of marriage was very high5. In the Vedic period sacredness of marriage 
was emphasised and the family ideal was high and often realised. Marriage, the 
most important of all samskaras, was highly thought of as an institution. We know 
of no stage in the Indian society when promiscuity was in practice, and there existed 
no institution of marriage. In Vedic literature there is no hint or suggestion about 
a society that had sex relations promiscuous and unregulated.? 


. Though there is a reference to some former period, when men lived a life 
devoid of any control, this was put to an end to by Shetaketu, son* of Uddalaka 
of Uttara Kuru®. Since then mutual chastity between spouses was the rule, and 
ariy contravention of this principle was regarded as a great sin incurred. °A reference 
in Mahabharata (Sabha Parva—g1 pages 37-38) is found about unchaste standards 
in married life in the area of Mahishmati, but the reason for this licence is 
attributed to these people possessing extraordinary supernatural powers. These 
references seem to be more poetic than statements relating to actual facts, As 
regards divorce there is no reference to it in the Vedic texts, nor is there much dis- 
cussion of the subject in post-Vedic literature. The theory of Dharmashastra- 
writers is that marriage when completed by Homa and Saptapadi is indissoluble.® 


SMRITIS. 


. Smriti-writers like Manu say, “ Let mutual fidelity (between husband and 
wife) continue till death; this in brief be understood to be the highest Dharma 
of man and wife.t? The same writer ‘further remarks, “ Neither by sale nor by 
renee 


‘5. Mandlik, 396, Mahabharat (Adi Parva (Kane), Vol. II, Part I, p. 42, Mahabharat (Adi 
Gh. 122). . Parva : Ch. 113, p. 122). 
6. Vedic Index, 1, 484, 485, C.H.I., 1, 89 9. Kane—History of Hindu Dharma Sastraş, 
Rig, Ved., x, 85. Vol. II, Part I, p. 619. : g _ 
-7.~-Women in Vedic Age. 0. Manu IX, rot, 
a= % History of Hindy Dharma Shastras ak 
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desertion is the wife released from the husband ; we understand that this is 

law ordained by the Creator in former times.” 11 Vishvarupa in his commentary 

on Yajnavalkya says, marriage isa Samskar, even if the husband or wife become 
Patita (debase); the Samskar does not end or become annulled by the later fact ° 
of adultery; she still remains a wife and consequently after purification no fresh 
marriage ceremony is needed. He says that even a total abandonment of wife by 

the husband or his entering into other marriages does not amount to divorce, i.e. 
(dissolution of the marital union), the marriage is still intact. 12 ° 


Thus divorce in the ordinary sense of the word was unknown to Smritis and to 
Hindu society for about two thousand years except among the lower castes on the 
basis of custom recognised in their group.!3 Even a wife abandoned oneaccount 
of her infidelity was entitled to a starving maintenance, as the marriage tie was 
supposed to remain intact in spite of her abandonment. Her maintenance was 
stopped only when she conceived as a result of adultery. 14 


` According to Mitakshara a wife is not under the control of her husband as 
long as he remainse Patita (debase) and she should wait till he makes penance and 
becomes pure, when he can again be restored to her.15 Thus even a debased 
husband cannot be divorced, The Smritikaras (except for a few like Narada and 
Parasara) find no occasion where a wife could break the marriage tie for any reason 
whatsoever. 


Kautilya!® has also given expression to views similar to other commentators. 
Only the changed times appear to give colour of liberality to his opinions. 
He is agreed on the basic fact that marriages in the approved form cannot be dis- 
solved. He adds, however, that though a wife hating her husband cannot be released 
from the husband if hè be unwilling nor can the husband release himself from his 
wife if she is unwilling but if there be mutual hatred or aversion then a release is 
possible. He further states that in cases where there is danger of injury from one 
party to the other a release is possible. This means that the marriage entered in the 

‘Brahma, Arsha, Prajapatya and Daiva forms (the approved ones) it cannot be 
dissolved. But on the other hand if the marriage was entered in Gandharva, 
Asura or Rakshasa form it may be dissolved by mutual consent of the marrying 
partners in case where both hate each other. Only one-sided aversion is not a good 
ground to dissolve the marital union even in an unapproved form excepting in 
situations where danger or fear of injury exists. This distinction between marriages 
in approved and unapproved forms is Kautilya’s own. It is not upheld by Courts 
or other authorities. Even modern writers like Mayne take the same view, viz., that 
marriage in approved forms is indissoluble except by custom. Marriage in Hindu 
law is a holy union for the performance of religious duties.17_ It is not a contract 
entered into between parties but a sacrament performed by parents or guardians. 18 
Though a husband is declared “ owner of his wife”, he cannot dispose her of by 
gift or sale according to Yajnavalkya and other sages she being enumerated as one 
of the objects unfit to be given. Manu also says that a wife cannot be detached 
from her husband either by sale or by abandonment, implying naturally that the 
marital tie cannot be severed in any way, it being indissoluble by its very nature. 

. It follows from the above that Hindu law does not recognise a divorce, meaning 

thereby the severance of a marriage already completed under the law.1° 

Sen throws further light on the peculiar nature of marita] union amongst 

Hindus. He explains the position by saying that a Hindu family is peculiarly 
constituted and when a new member joins it by adoption or by marriage, he or 





1r. Manu IX, 46. 81. 

12, Vishvarupa on Yajnavalkya, III, 253-254. 18. Purushottam v. Purshottam, (1897) I.L.R. 

13. Kane—History of Hindu Dharma Shastras, 21 Bom 23, 30-31 ; Atma Ram v. Barku Mal, 
II, Part I, 620. (1930) I.L.R. 11 Lah. 5098 ; Ratneshwari v. 

14. Manu XI, 177; Narada, XII, g1: Bhagwati, (1949) F.C.R. 715: (1950) S.GJ.¢ 
Gautama XXII, 35 ; Yajna, I, 7. 514 ; Moujilal v. Chandrabati, (1911) LLR. 38 

15. Mitakshara on Yajnayalkya, I, 77. Cal. 700; Venkatacharyula’ Rangacharyalu, (1801) 

16, Artha Shastra, III, 2. (300 B.C.). LLR. 14 Mad. 316-18. 3 
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ie becomes so deeply engrafted into the family frame that the idea of severance 
of the tie becomes an impossibility. So when a man marries, the wife brought into 
family becomes, as it were a limb of an organised whole and she could not cut 
herself off even in case of death of husband for she could live with the part of the 
family that was still alive and did not cease to exist due to the husband’s death’. 
Naturally therefore the question of dissolution of a Hindu marriage cannot arise. e? 


REVOLUTIONARY TEXT OF PARASARA. 


Surprising as it may appear we come across the following revolutionary text 


in Parasara.2? “AB wa, Tara TAT Tat Gat Tay wt A 
Aiae 


(Another husband is ordained for women in five calamities, viz., when the 
husband is lost, is dead, has become a sanyasin, is impotent or Patita.) It will be 
seen that this text embodies an idea which is wholly inconsistent with the general 
trend of Hindu thought. Some explanation-has to be found for the view embodied 
in the above text. ` e 
The desire for a male offspring in particular was natural in all early societies, 
a male issue was prized both for the continuance of the family as well as for the 
performance of funeral rites. As it was essentially an agricultural group and belie- 
ved in the theory of re-incarnation, it was no matter for surprise that the Hindu 
. community attached special importance to possession of a male issue. He could 
be a helping hand in tilling the land, and according to their belief, could be of 
help in their achieving heaven. ‘He could pay off the undischarged debts of a 
` deceased father and thus release him from the torture of Put : hell. . By certain, 
rituals a son could help his deceased father attain peace hereafter. Such material 
and spiritual advantages were strong reasons for a Hindu’s desire for male offspring. 
It is highly probable that these considerations were the root-cause of the Niyoga 
Pratha, z.e., which in exceptional circumstances allowed a wife to have a son by 
a man other than her husband. Though it was neither a usual practice, nor was it 
-encouraged or popularly liked, still it is a practice referred to in ancient texts and. 
was resorted to in certain cases, 24 one 
May be that Niyoga was the doorway to the institution of divorce as such, ` 
or. to remarriage of a Hindu woman in the life of her husband by nullifying the 
former marriage, in exceptional cases. But this text which has been the subject 
of everlasting controversy is not even interpreted to mean divorce by every commen- 
tator. Much controversy has raged around this verse. Some hold the view that 
this text is not meant for Kaliyuga. Others like Medhatithi explain it by having 


resort to technical rules of grammar that the word Gat not being the correct 
plural of ff is used in the verse for guardian and not for Ya. As an answer 
to this criticism it can be suggested that quay can mean qà also for the verse is 


composed by Rishis and it may be an ars TAT as Rishis are not always 
grammatically correct. 


Somehow the Courts in British India did not agree with the interpretation 
of the text'for allowing divorce in Hindu community. Neither do we find any. 
evidence of the practice of divorce in the Hindu period known to historians. Nor 
is there during the Muslim period any trace of prevalence of such a practice. This 
was a time when it could easily be established due to the impact of the ideas of the’ 
ruling race. The Muslims recognised divorce as an important feature of their law of 
marriage. , 

There were reasons why British Courts did not accept divorce as a practice 
sanctioned by Hindu Law. Firstly, they only accepted Manu as the foremost 
TT TO? eas ss 
20. Parasara IV, 30. : epic of Hindus (author unknown) the whole 
2f. Rig Veda, VII, 5, 8;{Manu, V, 150-160 ; story begins with ‘Niyoga practice, i 
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authority amongst various Smritikaras and Manu was against such a Lows $2 
secondly, even other text writers were not unanimous in dealing with the practice 
of divorce as lawful and permissible amongst Hindus-; thirdly, because the social 
conditions refused to have any place for a proposition like divorce, and fourthl» 
because no declarations by Pandits in the early British Courts supported it. Thus 
eventually Hindu Law was held not to allow divorce except where it was sanctioned 
by custom. 


In our great Epic the Mahabharat episode of Nala and Damayanti is an illus- 
tration of the text quoted from Aparak. Here the husband had not been heard 
of for a considerable length of time and so Damayanti’s father a ruler of high caste 
arranged for her remarriage, suitors came to be selected by her, but at the nick of the 
moment Nala turned up and so remarriage did not take place. This is clear evidence 
in favour of remarriage during husband’s lifetime in ancient Indian period. Still 
it is a Pauranik Katha (Mythological theme) and is not dependable. 


The digest compilers and other commentators are possibly correct in saying 
that the verse of Parasara and such practice is only for a former age not for today 
i.e. for Kaliyuga. Others have suggested that the word used in the text denotes 
‘guardian’ and not ‘ husband’ so it is a release from the guardian and not from 
the wedded spouse. According to Bannerjee this text relates either to a very primi- 
tive stage of Hindu community in which rapid multiplication was the main goal, 
or it is only evidence of a difference of opinion existing among the Hindu sages on a 
point on which unanimity of opinion can hardly be expected. As a matter of fact 
the idea of a second marriage of a Hindu woman is quite repugnant to Hindu social 
order.22 Even permitting authorities do it with reluctance, for Narada says, that 
a twice married woman (known as Punarbhu) is not very different froma 
disloyal wife, and it is never for a virtuous woman to do so. 23 


Probably this text implies divorce, but the high moral standards in the com- 
munity never gave a chance to people to depend upon the text authority and use 
it to obtain divorce. And consequently, a long period of disuse has given it a very 
dubious and unauthoritative status. No Courts or higher caste social groups are 
ever found to accept it as good law. ` 


All writers and Judges and social decision makers unanimously refuse to accept 
practice of divorce in the Hindu community in upper classes, except on the basis 
of custom. 24 


CUSTOMARY DIVORCE. 


Among the lower castes it is neither infrequent nor unlawful to divorce a 
husband and marry another. „This practice is based on custom. Amongst Sudras, 
re-marriage-during a husband’s life is not prohibited and is done by Pharkhati or 
Soda Chitti (releasing process). 


These marriages are called Pat in Maharashtra, Natra in Gujarat and Udoki 
in Cannarese district. Sometimes even the caste group gets together to end the first 
marriage and allow the wife to re-marry. It is also known as Trin Tora in Northern 
India. 25 ` 


Among aboriginal races and groups which had not come under Brahminical 
influence re-marriage does exist. Amongst Jats in Punjab a deserted woman is 
allowed to re-marry and get the status of a legal wife.1 Same is true of Lingayats 
of South Kanara. 2 

Strange, an authority on customary practices in India also says that divorce 
by custom prevails and it is permitted in some places’. Keeping in view the 


22. Banerjee, Hindu Law of Marriage and 26, 167-168. 
Stridhana, pp. 187-188. 1. Mayne, Hindu Law, Ch. IV. 


23. Narada XII, 46-54. ; 2. Punjab Customary Law, II, 131, 74, 190,” 
24. e Jiva Magan v. Bai Jethi, 1.LiR. (1941 192, 193, 195. = 
Bom. 434. i °° 3- Strange, 1, 52, 


25. Steele, Law and Customs of Hindu castes, 
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puevalenice of the practice among certain communities and relying upon writers on 
Hindu Law, Indian High Courts have recognised dissolution of marriage followed 
by re-marriage of both the spouses in certain communities. There are a number of 
ecases where Judges have given effect to such a practice; though they always begin 
‘with the statement that divorce is an unkown incident of Hindu marriage but can 
be upheld in the recognised form on the basis of established custom. Judicial 
authorities in Calcutta, Bombay, Nagpur and N. W. P. have dealt with such cases 
and allowed dissolution. 


In the N.W.P. Sadar Diwani Adalat in case of Must: Emmertee v. Nirmal? 
the Court declared that, ‘‘loss of caste by a Hindu husband cannot dissolve his 
marriage; or justify his wife’s re-marriage or bar his claim over her person. A caste 
custom contrary to this cannot be pleaded unless proved to be corroborated by 
Shastras and it is the party preferring the plea who is to prove its existence”. So 
it would appear that the Court did accept the practice of customary divorce. 


In another case Sheo Lal v. Kasi’, the same Court again declared that in Hindu 
Law there can be but one marriage unless there is justifiable cause to rescind the 
first one. 


Bombay High Court has the longest list of decisions on divorce based on custom. 
In one case® the Court refused to. accept a custom that permitted re-marriage 
amongst Gosavi community without getting a release from the first marriage with 
the first husband’s consent. The Court was against this particular ‘practice, l.e., 
of re-marriage without putting an end to the previous marriage, but did not refuse 
to accept divorce as a custom. In another case? the Court refused to accept a 
custom of Pakhali community, which allowed divorce simply by payment of a sum 
of money fixed by the caste. The Court held such a custom to be immoral and . 
improper and opposed to public policy within the meaning of section 23 of the 
Indian Contract Act as well as under Hindu Law, where no divorce is the general 
rule and allows it as a reluctant concession. In Rahi v. Govind Valad Teja® the 
same Court held that amongst Sudras re-marrige prevails and the sons of Punrbhu 
(re-marriage) by a duly contracted Pat marriage, i.e., in accordance with the ‘custom 
of the caste, are legitimate, and as to the right of inheritance and extent of shares, 
rank on par with the sons of ‘lagna’ marriage (previous marriage). But Pat 
without divorce by the License named as Chor Chitti (released documents) is 
adulterous union ; divorce is essential for re-marriage. In Khem Kores case®, 
the Court dealt with a Brahmin couple, known as Sompura Brahmins doing the 
work of stone-cutters. The lower Court’s finding was that the parties were Som- 
pura Brahmins and had the practice of Natra (re-marriage) among them. But the 
High Court could not recognise the remarriage in this case as the wife had not 
taken the consent of her first husband to revoke the previous marriage and without 
this the second marriage was illegal. Still on the authority of texts maintenance 
was ordered giving the woman the status of a concubine to the second husband. 
In another caset? the Court decided that in Pakhali caste of Ahmedabad a custom 
of divorce with mutual consent of the spouses is not repugnant to law in general or. 
Hindu law in particular, and also referred to ‘ Tribes and Castes of Bombay’ by 
R. E. Enthoven, Volume 1. In this case a distinction was clearly made between. 
the custom where consent of the husband is taken in revoking the existing marriage 
before re-marriage and the custom where it is done without such consent. The 
latter was not recognised as valid and proper and was rejected by the Court as 
being invalid. 


p 


4. N.W.P. (Digest), Sadar Dewani Adalat, by her father), (1915) L.L.R. 39 Bom. 538. 
p. 410 No. 67, June, 1864, p. 583. 8. LL.R. 1 Bom. 97. 3 
* 5.-N.W.P. (Digest) Sadar Dewani Adalt, 9. Khemkore v. Chunashankar Ranchor, (1873) 10 
410, June, 8th, 1865, Bom. M.C.Rep. 381. ° 
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In another caset! the Court held that the caste punch (village headman) has 
no authority to grant Pharkati (release) by himself. The parties were Kumhars 
(Potters) and the husband was unheard of for more than seven years, and so in a 
Panchayat meeting the relatives of the wife obtained a release by paying a certain 
sum of money and later she entered into a marriage in Natra form. The High 
Gourt accepted the finding of the lower Court that such a custom in that group 
exists but held 


“ the principle stated in former cases refered to before (Hargovan Gandhi and 
Reg. v. Shambhu Raghu) was that the Court does not recognise the authority of the 
case to declare a marriage void and we shall stick to the same rule.” 


In another case divorce without the consent of the husband was teclared 
ineffectual and re-marriage held illegal. Even though the lower Court had found 
that such a custom does exist in the Talpode Koli caste to which the parties belonged. 
The High Court refused to accept any such custom and observed that such a custom 
does not.exist in Koli caste. It relied for its view on Strange : (grd ed. 1859, p. 52) 
and declared that such a custom was against ‘ public morality.’ 12 


In another case where the parties were again Koli by caste the same High 
Court decided that divorce and re-marriage are allowed when husband’s consent 
has been taken. It further held that simply because a sum of money was accepted 

. by the woman’s father to pay it to the former husband to get release, the transaction 
shall not be deemed to be illegal. 13 


Probably the emphasis on the element of consent by the husband is due to early 
` cases like Dayaram'4. Doolbh v. Bae Umba Bellasis11, where it was decisively 
said that in Lewa Koombhi caste, a woman cannot under any circumstances obtain 
a divorce from her husband without his consent. 


Calcutta High Court also has taken a similar view. In Kundomee Dasi’s case1® 
the Court stated that “though Hindu Law does not contemplate divorce, still 
in those districts where it is recognised as an established custom it would have the 
force of law.” 


The, plaintiff belonged to Assam and was a Hindu. 


Madras High Court followed the precedent, and has in several cases upheld 
divorce’on ground of custom. In Chetti’s case1® the Court observed that there was 
nothing immoral in a caste custom by which divorce and remarriage are permis- 
sible on mutual agreement. Nor would the payment by one party-to the other of 
the expenses of the latter’s original marriage render the transaction illegal. 
Parties were Potters by caste of Tinnevelly. The Court opined : 


“ We do not see that it is immoral, since it does not ignore marriage as a legal 
institution but provides a special mode by which it may be dissolved. The fact that 
there is a money payment does not make the custom immoral and among the inferior 
castes similar customs are known to prevail.” 16 


The same Court held in another case!? that mere desertion of his wife by a 
Sudra and their separation for several years is not sufficient to dissolve their 
marriage though it is true that divorce exists in certain circumstances in Vellas. 


` Again in a case18, in Lingayat community of South Canara the re-marriage 
of a wife deserted by her husband was recognised as valid. Its legal and social 
name is Sarai Udiki (giving a cloth). This is valid but is different from Lagna 
or Dhara, the first marriage. In this case a number of witnesses gave evidence 
re 0€0€—_—_SSSS————— aaaaaaaaaaaaŘ— 
11. Emperor v. Bai Ganga, (1917) I.L.R. 19 Cal. (1878) 305. 
. 56. 16. Shankarlingam Chetti v. Subban Chetti © 
12. In re Karsan Goja and Bai Rupa (2 cases) others, (1894) I.L.R. 17 Mad. 479. 


Bom. M.C. Rep. 117-II. 17. Paċhan Pälai v. G. Gopalan Pillai, 42 Mad. e 


13. Hira v. Hansji Pema, (1912) I.L.R. 37 L.J. 276. 

. 295. Í EA i8. Virsangappa v. Endrappa and others, (1885) 
_ 14 1 Morley Digest, 181.° LL.R. 8 Mad. 440. $ f Agi 

15: Kundomee Dase and others Y, foleeram, 3. o 
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and established Udiki. as vaild either by quoting thein personal example or ‘their 
ntighbours’ cases, and their recognition by caste., ,Lingayats according to Bombay; 
High Court are Sudras but actually it is-only a sect which can.be joined by any of 
the four castes. The Court held the children of Udiki to -be as legitimate as that of 
Lagna or Dhara. “This sect is spread over Mysore, Wynad, Ceded districts, in 
Coimbatore, and South Canara. ‘The witnesses were quite important and authoriy ` 
tative as they were Gurus (teachers in religious field) and Mathadhisas (temple, 
heads). ar ets << 


'. ` Nagpur High Court also has ‘accepted ‘divorce on the’basis of custom äs valid. 
In Kodu v. Lola?®, a Pat or Churi marriage was recognised as" perfectly valid’ and’ 
divorce was upheld following the.decision of Bombay High Court in Mira v. Hemsji. 
The only care taken and point emphasised by the Court was whether the previous: 
marriage was validly dissolved. or. not, ; that not being the case it could not accepti 
the latter marriage as valid. . As early as 185220, we find a decision adopting the same’ 
line of reasoning. The learned Judge observed that it was not legal for a woman. 
to make a Pat marriage without having previously obtained permission. of her: 
husband, unless he is dead ; the children of such a marriage shall not inherit but 
shall be maintained in case a Soda Ghitti was not taken, i.e., a deed of release was not, 
obtained by the wife frém ‘her former husband. It is interesting to note that in a. 
case*‘, Nagpur High Court took the yiew that under Hind Law even if a divorce, 
is permissible by custom, a divorce which is not by mutual agreement but is uni- 
lateral and against the wishes of the divorced party is not valid. 


These cases show that divorce by custom has long been permitted in certain, 
groups among Hindus. But.unfortunately no detalis are available, firstly, because, 
customary divorce prevails only in the lower stratum of society which is very poor ;: 
and either for financial reasons or due to their less developed legal sense, they. hardly 
ever- take a divorce case to a regular Court of law. The village Panchayat is 
their Court, and’ so there are very 'few' reported cases available on the subject.: 
Secondly in all these, decisions only a verdict of guilty or not guilty is pronounced’ 
and there is no examination of details. Thus we have no clear picture but just’ 
an assertion that divorce did exist. We have no knowledge of procedural details 
e.g., How a divorce was given, or on what grounds ? Whether any provision 
was made for the children of. the previous: marriage—their custody, maintenance;, 
etc. ? > 


Generally speaking we can deduce: the following: points from the material’ 


that is available : . . 


1. Divorce as a general rule was not permitted in Hindu society. 
2. Divorce by custom was allowed among the lower castes generally and even: 
among some higher castes, e.g., among Sompura Brahmins, 


3. As a basic principle the former husband’s consent was necessary to dissolve’ 
the marriage ; without such consent ‘the re-marriage of a woman was invalid. 


4. Desertion was accepted as a good ground for divorce among certain groups. 
but not in others. Í 


5. The village or the caste Panchayat was not given the authority to dissolve 
a. marriage on its own without the husbands’ consent.: 


4 6. ‘Divorce was generally recognised in the lower community. group. . This. 
view was taken solely upon the authority of Steel’s Hindu Law. ; 


- Manek in his Handbook of Hidu'Law (8th ed., p. 40) states that. among the 
lower castes of Hindus a marriage could be dissolved’ on the following grounds :: 


‘19. Kodu v. Lola, L.L.R. (1947) ‘Nag. 885. > 21. Sitaram Rano’ Y: Demai Jaya; LL.R: (1948) 
„=æ 20, West & Buhler, Vol. I, g2. Nag. 8947. T e 
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1. Husband being impotent. 
2. Continuous ‘quarrel, 

3. By mutual consent. 

4. Irregularity, in performance. of the marriage. 


~ 5. Husband’s long and continued absence and: want of knowledge that he is 


Manek, however, does not support his statement by any authoritative references. 


LESGISLATIVE PERIOD OR PRESENT-DAY POSITION. 


As mentioned ear]ier some States in India had introduced divorce by legislation 
even before 1955. In that year: divorce was made permissible for all castes of 
Hindus by a Parliamentary enactment. ; 


Baroda was the first Indian State to introduce divorce in Hindu Law by legis- 
lation in 1931. About two decades later it was followed by Bombay. It was not 
long before Madras legalised divorce for Hindus of all castes in 1949. Saurashtra 
passed its Hindu Divorce Act in 1952. In 1954 the Union Legislature legalised 
divorce for all Indian citizens if the marriage was registered under the Special 
Marriage Act. Thus divorce was indirectly introduced in Hindu marriage. 
Finally in 1955 our Parliament put an end to the age old concept of Hindu marriage 
as a lifelong union. Hindu Marriage Act, 1955, allowed the right of divorce to 
Hindus of all castes, sect and sub-sects. The enactment is to have retrospective 
effect and applies even to marriages performed before the Act came into force. 


Generally speaking all these enactments provide similar grounds for divorce, 
vig., desertion, cruelty,’ being unheard of for a long time, suffering froin some loath- 
some or veneral disease, conviction for a criminal offence of a serious nature and 
impotency. None of these enactments however accepts barrenness of the wife or 
mere incompatibility of temper as good grounds for divorce. 


Our Special Marriage Act however stands apart as a piece of matrimonial 
legislation. Among other grounds if permits divorce by mutual consent. The 
provision creates a somewhat anomalous situation. On the one hand collusion 
of parties is a bar for the grant of a decree for divorce and at the same time mutual. 
consent is considered a good ground for obtaining a divorce. 


One may well pause and inquire whether are we drifting ? In our anxiety 
to emancipate woman from the thraldom of man and provide relief for parties to 
ill assorted magriages which the parties might find inconvenient, by providing 
facilities for easy divorce, we have gone even beyond Reno (Nevada U.S.A.) which 
has earned an ‘unenviable’ reputation in this connection throughout the States of 
America. 


To recapitulate, there are three stages through which we may trace the divorce 
law of Hindus. First, during the Vedic period where we do not find even the germ 
of the idea of divorce. Secondly, the Smriti period, here the idea of divorce is put 
forward by Narada and Parasara though not without considerable hestiation, and 
thirdly the modern period which for the present purpose may be taken to have com- 
menced only in the second quarter of the present century. Here with our theories 
of individual liberty in every sphere of life, equality of sexes and emancipation of 
women we have discovered in divorce a remedy for the ills of inconvenient and ill 
assorted marriage. We have effected a complete break with the past Our recent 
legislation on the subject, is not only in total disregard of Shastric injunctions but 
is wholly inconsistent with our ancient tradition. It is doubtful if it is compatible 
with the spirit of true Aryan culture. 


To say so is not to disregard the existence of the practice of divorce among what 
are called the lower castes in Hindu community When we talk of the Vedas and 
Smrités we refer to what is regarded as the repository of wisdom of an anceint people 
acquired through ages, sdmething that represents Aryan culture as evolved by the 
Indian branch of the race at its highest, The so called lower castes though they 
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comprie ‘a large section of Hindu community do not represent the Indian culture, 


_nor could a practice prevailing among that section be taken to represent the ideal 


of the Indian nation. Marriage as an indissoluble union where there is no’ room 
for any such thing as divorce, was a pattern evolved by the community. Nor was 
it a mere distant ideal. It had become part of the mental make-up of the nation 
and was followed in actual life. A ; P 


. Our recent law of divorce is not the result of-a process of evolution or natural 
development in a progressive society, it is an exotic plant engrafted on our legal 
system by the reformist zeal of our legislative crusaders who are out to create a brave 
new world by just enacting laws. Itis too early to judge the effect of this legislation 
on our social life. It will however be interesting to watch how far advantage is 
taken of the recent legislation by the community and how in years to come our 
social structure is affected by. it. 
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SRI G. R. JAGADISAN 


` Judge-designate of the Madras High Court. 


The announcement of the appointment of Sri G. R. Jagadisan, a senior member 
of the Madras Bar, as a permanent Judge of the Madras High Court will be wel- 
comed by one and all. Recognition of merit does come, sooner or later—and the 
talk of Sri Jagadisan being tipped for Judgeship has been current in recent 
times. It is neither necessary, nor is this the occasion to ‘introduce Sri 
Jagadisan to the members of the Madras Bar. He has been such an active, 
close and familiar associate among the members of the Bar till this day that he 
will probably be still known familiarly by his initials © G.R. ° 

Hailing from Tanjore District Sri Jagadisan graduated from the St, Joseph’s 
College at Tiruchirapalli and took his Law Degree from the Madras Law College. 
He had his Apprenticeship under Sri K. S. Krishnaswami Iyengar, who became a 
Judge of the Madras High Court. He worked with Sri A. V. Viswanatha Sastri, 
who: also adorned the Bench of the Madras High Court and later served as an 
Additional Judge of the Andhra High Court. He was closely associated in his 
work with Sri T. L. Venkatarama Iyer who also became a Judge of the Madras 
High Court and then a Judge of the Supreme Court of India and who is now 
steering the work of the Law Commission. 


Sri Jagadisan rose to the forefront of the Bar by hard and intensive work for 
over several years. His is not one of those lucky starts which leads on to sudden 
fame and fortune. He had to go through the gruelling tests of waiting, studying, 
and training and has grown to be an able Advocate. His work was steady and 
good and he has appeared, in recent years, in many important cases in the High 
Court and the Supreme Court as will be borne out ‘by the Law Reports. 


Of a rather reserved temperament, suave in manners, slow and steady in his 
voice, his advocacy has always been marked by its logic and analysis, more than 
anything else. With his training and’ experience in the background of the fine 
traditions of the Madras Bar of which he wasa member all these years, we are 
sure Sri Jagadisan wil] be a popular and able Judge. 


1 
We offer him our hearty felicitations on his elevation to the Bench, 


De eee 


56. THÈ. MADRAS-LAW JOURNAL: [r959 


THE MADRAS HINDU RELIGIOUS AND CHARITABLE ENDOWMENTS 
a ACT, 1959 


Some New Features 
By 4 
P. N. CHANDRASEKHARA IYER, MA., B.L., Advocate, Tanjore. 


This enactment having received the assent of the President on the 19th Novem- 
ber, 1959, has become law (Madras Act No. XXII of 19 59) and the prior enactment 
Act XTX of 1951 stands repealed. ‘In the Statement of Objects and Reasons for the 
new enactment it was stated that the new enactment was necessitated by two reasons, 
viz., revision of certain provisions consequent on the decisions of the High Court 
and Supreme Court, and removal of difficulties experienced in the working of the 
Act. ‘The first object may now be deemed to have been accomplished, in as much 
as the intendment of the ‘decisions appear to have been given effgct to. As regards: 
the second object, if the changes introduced in the original Bill in respect of certain 
provisions are an indication of the difficulties, it is doubtful if the intended object 
is now achieved, for, many such changes have not only been not accepted in the new 
Act, but the legislation even indicates a change in the contrary direction in such 
provisions. In this context, the position of the Area Committee comes to one’s mind. 
But-it is not the object of this article to enter into controversial fields, but it is merely, 
to indicate the more important of the new features in the present enactment. 


New Bodies.—Three new bodies are proposed to be set up under the Act. One 
of them is called the Advisory Committee. It is to consist of the Minister in charge, 
the Departmental Secretary to Government, the Commissioner and twelve non- 
officials, and its functions are to make recommendations to Government in respect 
of prescribed matters and to advise the Government on matters referred to it (section 
7). Another new body mentioned is the “ Consultative Committee and Sub-Committee.” 
It is constituted by the Government or a subordinate authority specially authorised. 
Further particulars of this body are not available, and from the provision that the 
‘Act must be deemed to have come into force even from 28th November, i958, in 
respect of expenses incurred by that Committee, it has to be inferred that the said. 
body has already been constituted from 28th November, 1958 (section 92 (4) and 
section 1 (4)). The third new body is the Tribunal (section 83.) The qualifications 
for appointment to the Tribunal and the conditions of service have to be prescribed 
but the number of members shall not exceed three. The function of the Tribunal 
is to make award in respect of the amount of compensation due to any lessee, licensee 
or mortgagee of any land or building belonging to a religious institution whose con- 
tract is compulsorily terminated and who is dispossessed in consequence. The 
Government is authorised to constitute as many tribunals as may be necessary for the 
purposes of the Act. 


Encroachments on properties of institutions (Chapter VII).—New powers have been 
taken in the Act for prevention of encroachments on the properties of religious 
institutions, and for preserving their artistic appearance and religious atmosphere. 
Trustees are prohibited from leasing, mortgaging with possession, or granting license 
of appurtenent properties, Że., those adjoining the institutions whether inside or out- 
side, such as land, tank, well, prakarams, matams, courtyards, corridors, etc., ex- 
cept it be for purpose of providing amenities to pilgrims, or vending flowers or other 
articles used for worship, or of holding for specified periods fairs or exhibitions during 
festivals. If in the opinion of the Assistant Commissioner there has been an en- 
croachment on such appurtenant property, he shall report to the Deputy Gom- 
missioner, and if the Deputy Commissioner after due notice and enquiry decides 
that an encroacment is made, he shall order removal, and the Assistant Commi- 
ssioner may take possession with police help if necessary. An appeal to the Com- 
missioner is provided for. But the alleged encroacher can file a suit in the *Civil 


Court that the religious institution has no title to the concerned property (Section 
79+) 
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The Deputy Commissioner, on a report from the Assistant Commissioner, if 
satisfied that any.action taken by a lessee, licenseg or mortgagee of such appurtenant 
property has marred or is likely to mar the artistic appearance or religious atmos- 
phere of the religious institution, may after due notice and enquiry terminate the 
lease or license or cancel the mortgage and may require the lessee, licensee or mort- 
agee to deliver possession to the trustee. Provision is made for an appeal to the 
Commissioner against the order of the Deputy Commissioner. Such decision is 
final and conclusive on the question that the artistic appearance or religious at- 
mosphere is marred, and the Assistant Commissioner shall take possession with 
police help if necessary, and the trustee shall forthwith restore the artistic appearance 
or religious atmosphere. The lessee, licensee or mortgagee is entitled to eompen- 
sation, to be determined by the, Tribunal constituted for the purpose, and in any 
case the amount of compensation shall not exceed the amount payable by the lessee’ 
or licensee for the unexpired term of the lease or licence, and in case of mortgage 
the balance due under the mortgage. The aggrieved party may file a suit in the 
Civil Court against the award. Officers of the Department and other persons acting 
in pursuance of these provisions are protected from legal proceedings for such action 
taken by them and for any damage caused or likely to be caused from such action. 


Authorities under the Act-—Special qualifications are prescribed for the various 
authorities exercising functions under the Act. The post of Commissioner shall be 
held by a member of the State higher judicial service, and the post of Deputy 
Commissioner shall be held by a member of the Madras judicial service and the 
said posts may also be held by a member of any other service, or may be filled by 
direct recruitment, but if the Commissioner’s post is not held by a member of the 
judicial service, at least one of the posts of Deputy Commissioner shall be held by 
a member of the judicial service (section 9). A number of qualifications are 
enumerated for eligibility for appointment to the Area Committee. He should 
profess the Hindu religion, his age should be between twenty-five and seventy, he 
should not be an undischarged insolvent. He should not have been sentenced by 
a criminal Court for an offence involving moral delinquency. He should not be 
a trustee, office-bearer, or servant of a religious institution subject to the Area 
Committee nor should he be interested in a subsisting lease or contract or paid 
legal practitioner of such institution (section 16). Similar qualifications are pre- 
scribed for trustees (section 26). = 


The Assistant Commissioner is now reduced from his position of Chairman to that 
of Secretary of the Area Committee (section 17), and in making appointments to the 
Area Committee, the Government will appoint one amongst them as Chairman. 
The Secretary will have right to take part in the discussions of the Committee but 
he has no right of vote. But he can send up to the Commissioner his own views in 
respect of any item of the proceedings of the Area Committee and to suggest such 
action as he may consider necessary, The Area Committee is now given power 
not merely to appoint non-hereditary trustees for religious institutions not comprised 
in the Commissioner’s list, but also to suspend, remove, or dismiss such trustees for 
specified reasons, thus removing an anomaly in the old Act. But now some special 
powers are. given to the Assistant Commissioner. Under the old Act (section 98) 
in cases of emergency the Assistant Commissioner was empowered to direct the 
doing of any act, which should ordinarily be done by the Area Committee, provided 
it was not a matter prohibited by the Area Committee, and the Arca Committee 
could annul, modify or reverse the same at its next meeting. But under the new 
Act (section 113) the Assistant Commissioner may do or direct the doing of any act 
not only in cases of emergency, but also, where he is satisfied that the Area Commi- 
ttee has failed or omitted to discharge any of its duties or to perform any of its fun- 
ctions and the only restriction is that the action should net be inconsistent with the 
provisions of this Act ; he has only to report to the Commissioner. These clumsy 
provisions may be the regult of a compromise between the original provisions in tHe 
Bill and the views of the Select Committee, 
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Executive Officer —The term “Executive Officer” has for the first time been 
defined in this Act as a person appointed to exercise such powers and discharge such 


* duties appertaining to the administration of a religious institution, as are assigned 


to him under the Act or Rules or Scheme. In this Act, for the first time a provision 
is made for his appointment directly (section 45). Under the 1951 Act, an Execuz 
tive officer could be appointed to a religious institution only under the guise or 
device of framing a scheme for the bétter administration thereof. But under the 
new Act, the Commissioner may appoint subject to such conditions as may be 
prescribed, an executive officer for any religious institution (other than Math) and 
‘define his powers and duties ; and may for good and sufficient cause suspend or 
remove or dismiss the Executive Officer. Consequent on this provision, the provi- 
sion in the Scheme section providing a clause for the appointment ofa paid Execu- 
tive Officer has been deleted. 

Hereditary trustees——Hereditary trustees have acquired one or two additional 
rights. In cases where additional (non-hereditary) trustees are appointed for reli- 
gious institutions having a hereditary trustee the hereditary trustee alone shall be 
the Chairman of the Board of trustees, and if there is more than one hereditary 
trustee, one of such hereditary trustees alone shall be elected or nominated to be its 
Chairman. In respect of non-listed temples, while the power to punish non-heredi- 
tary trustees is now vested with the Area Committee, in respect of hereditary trus- 
tees, such power can be exercised only by the Deputy Commissioner and there is a 
right of appeal to the Commissioner. In respect of listed institutions the power to 
punish hereditary trustees is vested with the Commissioner and there is a right of 
appeal to the Government. The hereditary trustee who is aggrieved by an order 
of the Commissioner or the Government as above is now given a right to institute 
a suit in the Court against such order. 


Maths.—The rights now preserved to heads of maths (and of specific endow- 
ments attached thereto) may now be taken to have come up to the legal require- 
ments, as laid down in the decisions of the High Court and the Supreme Court im- 
pugning certain provisions of the earlier Act as ulira vires. At the same time, it may 
be noted that the suggestion of the High Court to enact or classify separately the 
provisions relating to maths to avoid confusions and conflict has not been followed, 
so that the special provisions regarding heads of maths are again strewn about in the 
Act. Maths have been excluded from the wide and general powers of the Commi- 
ssioner to call for records of proceedings with a view to examine the regularity, cor- 
rectness or propriety of any decision or order of a trustee, and to pass appropriate 
orders, but the Commissioner has power to interfere to examine the legality of a. 
decision or order of the head of a math (section 21). In the exercise of the right of 
officers to enter religious institutions very stringent safeguards are introduced. They 
should have due regard to the religious practice or usage of institution, and if such a 
usage prohibits entry into the sanctum sanctorum or pooja griha or any other portion 
held specially sacred within the premises of the institution, they are bound to con- 
form to it and if a difference of opinion or dispute arises on this matter, the question 
has to be referred to the Commissioner for decision, and a further appeal to the 
Government against the orders of the Commissioner, at the instance of the aggrieved 
party is also provided. The said officers are bound to observe forms and ceremonies 
appropriate to the institution, and in their dealings with the head of’the math have 
to act in conformity with the usages of the Math (sections 24, 25). In the matter of 
incurring expenditure for arrangements to secure the health, safety or convenience 
of disciples, pilgrims or ‘worshippers, and for the training of archakas, the trustee 
of a math is not fettered now by any instructions of the Commissioner (section 35) 
and he may now utilise the surplus income from the endowments after meeting the 
prescribed expenses, in such manner as he deems fit (section 36) and he is entitled to 


e spend the Pathakanikkai at his own discretion in accordance with the custom and 


usages of the institution (section 62). Maths are exempted from the notification 
proceedings of Chapter’ VI. Furthermore there is now no power vested in any 
authority to appoint a salaried Executive Officer for a math either directly (section 
45) or under the guise of a scheme (section 65) and the Commissioner has power to 
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‘ modify existing schemes in such manner as may be necessary to bring it into, confor~ 
mity with the provisions of this Act: : 


Trustees —They have lost ground on some points, notably two. The power 
of the trustee to utilise surplus funds of the institution continues to be subject to e 
restrictions and conditions and the sanction of the Commissioner has to be obtained 
\therefor. Under the old Act, a right of suit was given to the trustee or any person 
having interest, to set aside the order of the Commissioner and against the deci- 
sion of the Court, a further right of appeal to the High Court was also conferred. 
Under the new Act, the right of suit is taken away and in its stead only an appeal to 
the Government against the decision of the Commission is provided. Under the old 
Act, there was only one mode of surcharging trustees for loss caused by neglect or 
misconduct or illegality or irregularity and that was at the time of the consideration 
of the audit report. Now under the present Act, an additional and speedier mode 
for surcharge is provided (section 33). If in the course of inspection by the 
Commissioner, or subordinate authority, of the records accounts, etc., of a religious 
institution, it appears that the trustee or any officer.or servant working under him 
has misappropriated, or incurred illegal or improper expenditure, the Commissioner 
may after due enquiry, certify the amount so lost and initiate surcharge proceed- 
ings as laid down in the Act. 


Utilisation of Temple funds——The disbursement and utilisation of temple 
funds by trustees for the various purposes in their order of importance are 
now clearly defined. First come the budgeted purposes, i.e., maintenance 
of the objects of the institution and the performance of the services, discharge 
of loans, repair, and renovation of temple buildings, contribution to Reserve 
fund, and maintenance of working balance. Next comes the expenditure which 
may be incurred on arrangements for securing the health, safety and con- 
venience of pilgrims and the worshippers resorting to the institution, and for 
the training of archakas, adyapakas, vedaparayanikas and othwvars, in accordance 
with the general or special direction of the Commissioner or Area Committee 
as the case may be. Thereafter the surplus may be appropriated with the 
sanction of the Commissioner to all or any of the undermentioned purposes, pre- 
ference being given to the first seven: viz., aid to poor institutions : aid to Hindu 
religious purposes ; propagation of the religious tenets of the institution ; recita- 
tion of Divya Prabandams and Thevarams ; schools for training archakas, othuvars, etc., 
college or university in which the main feature is study of Hindu religion, philo- 
sophy, sastras and Hindu temple architecture ; educational institutions in which 
instructions in Hindu religion is also imparted ; promotion of fine arts and archi- 
tecture ; orphanages for Hindu religion ; asylums for lepers, poor homes for des- 
titutes and disabled persons and hospitals for pilgrims. But where the religious 
institution is founded and maintained by a religious denomination or any section 
thereof the endowments shall as far as possible be utilised for the benefits of the de- 
nomination or section concerned for the above-mentioned purposes. 


Funds.—The necessary provisions for legalising the funds of the Administration 
have now been enacted (section 12, section 92). All the officers of the Department 
inclusive of the servants andExecutive Officers are now deemed servants of the Govern- 
ment, and their salaries and pensions and the charges and expenses incurred by the 
Area Committees and the costs of audit are to be paid in the first instance out of the 
Consolidated Funds of the State. The Commissioner shall collect from all religious 
institutions, contributions, ata rate not exceeding seven per cent. of its income 
annually. He shall also collect from all temples (except temples with less than an 
annual income of Rs. 1,000) a further sum not exceeding one and a half per cent. 
per annum for meeting the cost of auditing. These collections shall be credited toa 
fund called the Madras Hindu Religious and Charitable Endowments Adminis- 
tration Fund which shall vest in the Commissioner. To this fund may also be cre- 
dited grants or loans from Government or grants from’ private persons. Further ¢ 
the Gommissioner shall recover from the religious institution, the salaries, allowances 
and pensions of Executive’Officers and credit this amount also to the said fund, Out 


‘ 
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of the said fund, the Corhinissioner shall re ay to the Governmént all the sums paid : 
by the Government from the Consolidated Fund, and also repay the loans due to the 
Government, © (f:) ee ee yt, p . ' 


1. Common-Good Fund.—A new fund called thé common good fund (section 97) cre+ 
„ated under. the Act has been made necessary due to an impugned sub-section 
_(section 76 (5)) of the 1951 Act. Their Lordships of the High Court while discussing 
the constitutional validity for the levy of contributions, in the Puttigi Mutt case, stres- 


_ Sed again the difference between a tax and a fee. Their attention was drawn to 


:the progressive increase made by the legislature in the various amending Acts in the 
rate of contribution from one and half per cent. to five per cent: of the income and 
their Lardships held that in order to make the contribution legal, a real correlation 
is to be maintained at all times between the fee actually levied and the services ren- 
. dered, and that the rates should be kept as near as possible to the real quid pro quo 
basis for, the same, and that therefore when section 76 (5) of the 1951 Act provided 
‘for a surplus fund out of the contribution levied, the levy became illegal to that ex- 
tent and therefore their Lordships struck down. that sub-section. It has to be 
assumed that when the maximum raté for the contribution has’ in the present Act 
been further increased to 7 per cent. the legislature must have kept these quid pro 
quo principles in view. Whatever that may be, this new fund, the commori good 
‘fund has been created for the-purposes for which the fund under the impugned sub- 
‘section (5) of section 76 of the 1951 Act was sought to be utilised: This fund also 


vests in the Commissioner and is to'be administered by him. It is to be created _ . 


out of voluntary contributions made by private persons, or by trustees of reigious 
institutions out of their surplus. But voluntary contribution to this fund is not one 
of the objects for which the surplus could be utilised by the trustees of temples under 
‘the Act. The provision can apply, if at all, only to trustees of maths who are now 
given the right to utilise the surplus in such manner'as they deem fit. This common 
good fund has been created for the renovation and preservation of needy temples 

-and their paintings and for the promotion and propagation of tenets common to 
all or any class of religious institutions. ` 


There are many other minor amendments, too minute and too numerous, to 
be mentioned here. Further the Rules to be framed under the Act are yet to come 
and it is well known that in modern Indian legislation, Rules play as important a 
part (if not a more important one) than the enactment itself. That the Govern- 
ment has been taking more and more powers in this field whenever one enactment 
replaces another has often been commented upon. One instance of this feature, 
in the present enactment is the power taken by Government (sectiop 4) to exempt 
any religious institution from the operation of any of the provisions of this Act or 
the Rules and to vary or cancel such exemption, 
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NOTES OF RECENT CASES. 


[SUPREME CovrT.] 

S. K. Das, A. K. Sarkar and K. Subba Rao, FF. Ujagar Singh v. Mst. Jeo. 
23rd April, 1959. C.A. No. 296 of 1956. 

Custom—Punjab—Whether sisters are excluded by collaterals in the matter of inheritance 
to non-ancestral property. 

“It seems to us wrong to say that a general custom need never be proved. It 
‘therefore appears to us that the ordinary rule is that all customs, general or otherwise, 
have to be proved. Under section 57 of the Evidence Act, however, nothing need 
be proved of which Courts can take judicial notice. 

The High’ Court was right in the view that it could not be held on the authority 
of paragraph 24 in Rattigan’s Digest that a general custom excluding sisters from 
inheritance as against collaterals, existed”. 

L.R. 45 LA. 10: 34 M.L.J. 48, referred to. 

Achhru Ram, for Appellant. 

a Singh, for Respondent. 

R eee 


.R. Appeal dismissed. 
[SuprREME CovurT.] 

S. K. Das, A. K. Sarkar and Bhinka v. Charan Singh. 

K. Subba Rao, JJ. C.A. Nos. 78-83 of 1959. 


24th April, 1959. 

Criminal Procedure Code (V of 1898), section 145 and the jurisdiction of Civil Courts. 

Under section 145 (6) of the Criminal Procedure Code, a Magistrate is autho- 
rised to issue an order declaring a party to be entitled to possession of a land until 
evicted therefrom in due course of law. The Magistrate does not purport to 
decide a party's title or right to possession of the land but expressly reserves that 
question to be decided in due course of law. The foundation of his jurisdiction is 
an apprehension of the breach of the peace and to prevent it, he makes a 
temporary order irrespective of the rights of the parties, which will have to be 
agitated and disposed of in the manner provided by law. The life of the said 
order is coterminous with the passing of a decree by a Civil Court and the moment | 
a Civil Court makes an order of eviction, it displaces the order of the Criminal 
CG urt. 

L.R. 29 LA. 24: 12 M.L J. 83, referred to. 

B. C. Misra, fot Appellant. 

S. N. Andley, for Respondent. 


G.R. 
[Supreme Courr.] 

B. P. Sinha, F. L. Kapur and Saroj Kumar Mazumdar v. G.I.T. 
M. Hidayatullah, FF. ‘ C.A. No. 347 of 1955. 


4th May, 1959. i } 
Income-tax Act (XI of 1922)—lIsolated iransaction—When adventure in the nature 
of trade. ° . 
The question for determination in-this appeal is whether the solitary trans- 
action in respect of about three-quarters of an acre of land in the suburbs of Calcatta 
was an adventure in the nature of trade and therefore liable to income-tax. 
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Tite line of demarcation between cases of isolated transactions of purchase 
and sale between ventures in the nature of trade and those which are not such 
ventures, if any, is very thin. 

In all the circumstances of this case, the total impression created on our mind, 
is that it has not been made out by the Department that the dominant intention 
of the appellant was to embark on a venture in the nature of trade, when hy 
entered into the agreement which resulted in the profits sought to be taxed. 

A. V. Viswanatha Shastri, for Appellant. 

C. K. Daphtary, Solicitor-General of India, for Respondent. ; 

G.R. — Appeal allowed. 


[SUPREME Court.] 
S: R. Das, C.F., N. H. Bhagwati, S. K. Das, Indian Hume Pipe Co., Ltd. v. 
P. B. Gajendragadkar and K. N. Wanchoo, FF. Workmen. 
5th May, 1959. . C.A. No. 54 of 1956. 
Industrial Disputes Act (XIV of 1947)—Determination of bonus—Full Bench Formula 
——Debenture—Redemption Fund—Cannot be deducted as prior charge. 


“ It'is also well settled that the calculations of the surplus available for distri- 
bution should be made having regard to the working of the industrial concern in 
the relevant accounting year without taking into consideration the credits or debits 
which are referable to the working of the previous years, e.g., the refund of excess 
profits tax paid in the past or loss of previous years carried forward but written off 
in the accounting year also any provision that may have to be made to future 
liabilities, e.g., redemption of debentures stock or provision for provident fund, gratuity 
and other benefits, etc., which, necessary though they may be, cannot be included 
in the category of prior charges.” f 

M. C. Setalvad, Attorney-General of India, for Appellant. 

N. V. Pharke, for Respondent. ; 


G.R ae 
[SupRemME Court.] “T a; 
S. R. Das, C.F., N. H. Bhagwati, S. K. Das, Tata Oil Mills Co., Ltd. v. 
P. B. Gajendragadkar and K. N. Wanchoo, FF. « i Workmen, 


5th May, 1959. C.A. No. 321 of 1958. 

Industrial Disputes Act (XIV of 1947)—Determination of bonus—Full Bench Formula 
—Extraneous income—Deduction of. 

We cannot see how income arising during the year in the normal course of 
business of the concern can be called extraneous income merely on the ground that 
no direct connection between the efforts of labour and the accrual of the income has 
been established. Then we come to the profit of Rs. 3 lakhs made‘by a change in 
the method ‘of accounting. The tribunal did not accept this income as extraneous 
and in so doing it fell into error. This income of Rs. 3 lakhs has nothing whatsoever 
to do with the efforts of labour, even though it has arisen this year. It has arisen 
out of a fortuitous circumstance inasmuch as this year there was a change in the 
basis of-valuation of stock. It is not income in the normal course of business because 
it is not likely to arise over again. In the circumstances this income of Rs. 3 lakhs 
must be treated as extraneous income and excluded for the purpose of calculations 
based on the Full Bench Formula. i 

C. K. Daphtary, Solicitor-General of India, for Appellants. 

Rajni Patel, for Respondent. 

G.R. 


[SUPREME CourtT.] 


S. R. Das, C.F., N. H. Bhagwati, S. K. Das, Crompton Parkinson Works 
P. B. Gajendragadkar and K. N. Wanchoo, FF. Private Ltd. v. Its Workmen. 
5th May, 1959. C.As. Nos. 755 and 757 of 1957- 


Industrial Disputes Act (XIV of 1947)—Bonus—Determination—Full Bench Formula 


e a . . 
—Deduction for commercial necessity—Error of Law. 


- “ The conclusion of the Tribunal of that point is founded that the test of “tom- 
mercial necessity” applied by the Income-tax authorities for determining whether 
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the expenditure was allowable under section 10 (2) (xv) of the Indian Incote-tax 
Act should be applied by the Tribunal. The Tribunal evidently overlooked the fact 
that the Income-tax authorities are entitled to apply the tests of commercial 
necessity by reason of the express provisions of section 10 (2) (xv) which authorise 
them to tax at the taxable income, profits and gain after making allowance for 
@penditure laid out and expended wholly and exclusively for the purpose of the 
business. There is no such provision in the Industrial Disputes Act. In the absence 
of cogent and compelling evidence leading to the definite conclusion and finding 
that a purported expenditure was shown or had been made with the express object 
of minimising the profits with a view to deprive the workmen of their bonus,. it.is 
no part of the duty of an Industrial Tribunal to substitute its own judgment as to 
what was or was not commercially justified in the place of the judgment exercised 
by the Company and its directors to whom in law the management of the Com- 
pany is confided.” 

“ A conclusion drawn by the Tribunal without adverting to the evidence before 
it amounts to an error of law and cannot possibly be sustained.” 

C. K. Daphiary, Solicitor-General of India, for Appellant. 

Rajni Patel, for Respondent. 

G.R. 


[SUPREME Court. |] 


S. R. Das, C.F., N. H. Bhagwati Trustees of the Charity Fund, Bombay v. 
and M. Hidayatullah, FJ. 'G.L.T. 
5th May, 1959. C.A. No. 396 of 1957. 


Income-tax Act (XI of 1922), section 4 (3) (1)—Religious or charitable purposes. 

The provision for giving preference to the poor and indigent relations or the 
members of the family of Sir Sassoon David, Bart., cannot affect the public charitable 
trust constituted under sub-clause (1). In our opinion the income from the trust 
properties come within the scope of section 4(3) (1) and is, therefore entitled to 
exemption. 

R. J. Kolah, for Appellant. 

K. N. Rajagopala Shastri, for Respondent. 

G.R. a 


Appeal allowed. 

[SUPREME Court.] eps 

B. P. Sinha, F. L. Kapur Indian Molasses Co. (P.) Ltd. v. G.I.T. 
and M. Hidayatullah, JJ. - G.A. No. 395 of 1957. 


5th May, 1959. 

Income-tax Act (XI of 1922), section 10 (2) (xv)—Scope. 

To be an aHowance within clause (xv) of section x0 (2) of the Income-tax Act 
‘the money paid out or away must be (a) paid out wholly and exclusively for the 
purpose of the business and further (b) must not be (i) capital expenditure, (ii) 
personal expense or (iii) an allowance of the character described in clauses (i) to 
(xiv). But whatever the character of the expenditure, it must be a paying out or 
away, and we are not concerned with the other qualifying aspects of such 
expenditure stated in the clause either affirmatively or negatively. 

S. S. Aiyangar, for Appellant. 

M. C. Setalvad, Attorney-General of India, for TARR 

G.R. — Appeal dismissed, 


[SupREeME Court.] 


B. P. Sinha, P. B. Gajendragadkar Ispahani, Ltd., Calcutta v. 
and K. N. Wanchoo, Ff. Workmen. 
6th May, 1959. G.A. Nos. 473 and 474 of 1957. 


Industrial Disputes Act (XIV of 1947)—Puja bonus—Implied agreement. 

Puja is a special festival in Bengal and it has become usual with many firms 
‘there to give bonus before puja to their workmen. It may be taken as well settled 
that puja bonus in Bengal stands on a different footing from the profit bonus based 
-on the Full Bench Formula. Where the agreement was not express, circumstances 
-might lead the tribunal t6°an inference of implied agreement. We are of opinion 
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that tHe tests laid down in that case for inferring that there was an implied agreement 
for grant of such a bonus are correct and it is necessary that they should all be satis-- 
fied before bonus of this type can be granted. ; 

M. C. Setalvad, Solicitor-General of India, for Appellants in C.A. No. 473 and 
Respondent in C.A. No. 474. 


P. K. Ghosh, for the Respondent in C.A. No. 473 and Appellant in C.A. No. 474. 


G.R 
[Supreme Court.] . 
B. P. Sinha, P. B. Gajendragadkar ` Graham Trading, Co., v: 
and K. N. Wanchoo, FF., Workmen. 
+ 7th May, 1959. C.A. No. 161 of 1958. 


Industrial Disputes Act (XIV of 1947)—Puja bonus—Implied agreement. 


Puja bonus which is usually paid in Bengal is of two kinds; namely, (1) where- 
it is paid as an implied term of employment and (2) where it is paid as a customary 
and traditional payment. An implied term of employment cannot be inferred in 
this case, for right from 1948 to 1952 the Company whenever it paid this bonus made- 
it clear that it was an ex gratia payment and would not constitute any precedent for- 
future years. 

B. Sen, for Appellant. 

D. N. Mukerji, for Respondent. 


[Supreme Court.] 


B.-P. Sinha, P. B. Gajendragadkar ` Raj Engineering Works v.. 
and K. N. Wanchoo, FF. Workmen. 
7th May, 1959: G.A. No. 323 of 1958. 


Industrial Disputes Act (XIV of 1947)—Balance sheets as the basis of workmen's claims 
Sor bonus—Festival holidays. 


Ordinarily the figure of gross profits disclosed by the balance-sheet should be- 
taken as the basis for the working of the Full Bench Formula, for determining 
bonus unless of course any entries in the balance-sheet are of sucha glaringly 
suspicious character that the tribunal feels justified in examining them. 

The contention of the appellant that the “ question about the number of such: 
holidays is a question of fact and since the tribunal had decided the question it was 
not open to the Labour Appellate Tribunal to interfere with the said decision” was 
rejected because the Court held that “ It is significant that for the mistake which 
is thus apparent on the face of the award passed by the tribunal the appellant itself” 
is to blame. The pleadings of the parties before the tribunal éxplain how the 
tribunal committed the mistake.” 


Veda Vyasa, Senior Advocate (S. K. Kapur and Ganpat Rai, Advocates with him),. - 


for Appellants. : 
Y. Kumar, Advocate, for Respondent. 


G.R. — Appeal partly allowed. 
[SuPREME CourrT.] 

S. R. Das, C.F., N. H. Bhagwati G.I.T. v. Ranchoddas Karsondas.. 

and M. Hidayatullah, FF. . G.A. No. 281 of 1955. 


8th May, 1959. 

Income-tax Act (XI of 1922), sections 22 (1) and (2) and 34—Scope. 

While the Bombay High Court seems to be of the view that a “ voluntary °” 
return showing a non-taxable income is still a good return for all purposes under 
the Act, the Calcutta High Court is of the view that what section 22 (1) of the 
Act requires is a return of taxable income and not a return of income, which, shows 
. a loss or is below the taxahle limit. It is a little difficult to understand how the exis- 
tence of a return can be ignored, once it has been filed. Notice under section 34. 
is only necessary if at the end of the assessment year po return has been *made 
by the assessee, but. where the assessee himself choosés voluntarily to make a. 


5 


Teturn, no question can arise under section 34 of assessment escaping, and 
therefore there is no necessity to serve any notice under section 34. Bombay view 
approved. 

K. N. Rajagopala Shastri, for Appellant. 

R. F. Kolah, for Respondent. 


G.R. 
[Supreme Court.] 
S. R. Das, C.J., S. J. Imam, S. K. Das, State Bank of India v. 
K. N. Wanchoo and M. Hidayatullah, FF. Employees. 
rath May, 1959. C.As. Nos. 56-62 of 1957. 


Banking Companies Act (X of 1949), section 10—Sastri’s Award—Bonus to gmployees 
—Amendment in 1956. 

“ There are, in our view, clear indications in the section itself that the word 
“remuneration’ has been used in the widest sense, and undoubtedly includes ‘bonus’. 
It is labour’s share in the profits, and as it is a remuneration which takes the form 
‘of a share in profits, it comes within the mischief of section 10 of the Banking 
Companies Act.” . 

The Sastri’s Tribunal appointed by the Government was competent to go into 
the question of bonus and section 10 of the Banking Companies Act prior to its 
-Amendment in 1956 prohibited the grant of industrial bonus to bank employees. 

N. A Palkhiwala and M. C. Setalvad, Attorney-General or India, for Appellants, 

N. V. Pharke and B. P. Maheswari, for Respondents. 

N. C. Chatterjee, for Bank Employees. 





G.R. Appeals allowed. 
[SUPREME CourRT.] 

B. P. Sinha, P. B. Gajendragadkar and d Imperial Hotel v. 

K. N. Wanchoo, FF. i Chief Commissioner, Delhi. 


13th May, 1959. G.A. No. 291 of 1956. 

Industrial Disputes Act (XIV of 1947)—Union of Hotel-workers—Right to be a party 
before the Tribunal. 

“I am of the opinion that it was entirely unnecessary to mention in the order 
of reference who were the workmen who were responsible for the dispute”. The 
dispute was between the management and the employees. The Union had been 
added “merely for the sake of convenience” of the Tribunal in deciding the issue. 

J. G. Sethi, for Appellant. 

R. H. Dhebar, for Respondent No. 1. 

G. S. Pathak, for Respondent No. 3. 


G.R. — Appeal dismissed. 
[SUPREME CourrT.] ` 

S. J. Imam and F. L. Kapur, FF. Abdul Rahim Ismail Rahimtoola v. 

14th May, 1959. ‘ State of Bombay. 


Cr].A. No. 182 of 1957: 
- Passport Act (XXXIV of 1930), section 3 and rules—Applicability. 

On a reasonable interpretation of section 3 of the Act and rules 3 and 4 of the 
rules there can be no manner of doubt that these provisions apply to all persons in- 
cluding Indian citizens. 

O. N. Srivastava, for Appellant. 

G. C. Mathur, for Respondent. 


G.R. — Appeal dismissed. 
[SUPREME CourT.] 

B. P. Sinha, P. B. Gajendragadkar and Guest, Keen Williams, Ltd v. 

K. N. Wanchoo, FF. F. J. Sterling. 

15th May, 1959. G.A. No. 403 of 1957. 


Industrial Disputes Act (XIV of 1947)—Age of superannuation—Relevant factors, ° 
“In fixing the age of superannuation industrial Tribunals have t> take iato 
account several relevant factors. What is the nature of the work assigned to the 
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emplofees in the nature of their employment? What is the nature of the wage 
structure paid to them? What is the character of the climate where the 
employees work and what is the age of superannuation fixed in comparable 
industries in the same region? What is generally the practice prevailing in the 
industry in the past in the matter of retiring its employees? These and other 
relevant facts have to be weighed by the Tribunal in every case when it is called, 
upon to fix an age of superannuation in an industrial dispute.” 

M. C. Setalvad, Attorney-General of India, for Appellants. 

C. K. Daphtary, Solicitor-General, of India, for Respondent. 


G.R. 
[SUPREME Courr.] 


S. R. Das, C.J., N. H. Bhagwati and j G. LT. v. 
M. Hidayatullah, FJ. Kalu Babu Lalchand. 
15th May, 1959. G.A. No, 431 of 1957. 


Income-tax Act (XI of 1922)—Joint family—Income and individual income of a mem- 
ber—Test. . 

The finding in this case is that the promotion of the Company and the taking 
over of the concern and the financing of it were all done with the help of the joint 
family funds and the said B. K. Rohatgi did not contribute anything out of his per- 
sonal funds ifany. In the circumstances we are clearly of opinion that the managing 
director’s remuneration received by B. K. Rohatgi was as between him and the 
Hindu undivided family, the income of the latter and should be assessed in his hands. 

C. K. Daphtary, Solicitor-General of India., for Appellant. 


N. C. Chatterjee, for Respondent. 


G.R. 1 ; Appeal allowed. 
[SupREME CourT.] f 

B. P. Sinha, S. F. Imam, F. L. Kapur, Dharangadhra Chemical Works v. 

P. B. Gajendragadkar and K. N. Wanchoo, FF. Dharangadhra Municipality. 

19th May, 1959. G.A. No. 173 of 1959. 


(Petition No. 174 of 1958.) 


Nuisance—Necessity for expeditious disposal of the case. 

The special officer appointed by the Bombay Government to inquire into the 
matter had wrongly decided that it was for the Municipality to be satisfied about 
the existence of nuisance and that he could not go into the question. As the 
matter had been pending since June, 1956, the inquiry should be completed 
without undue delay. Proceedings of this kind ought to be handled with utmost 
expedition. j 

Purshotamdas Trikumdas, for Appellants. 


N. C. Chatterjee, for Respondent. 


G.R. o . Appeal allowed. 
[Supreme Courr.] 

B. P. Sinha, S.J. Imam, F. L. Kapur, V. V. Giri v. 

P. B. Gajendragadkar and K. N. Wanchoo, JJ. Suri Dora. 

20th May, 1959. C.A. No. 539 of 1958. 


Representation of People Act (XLII of 1951), section 54—Scheduled tribes and the 
general seat. 

(By Majority)—From the various provisions of the Representation of the 
People Act and the Constitution it was clear that an election to the Lok Sabha 
from a double-member constituency where one seat was reserved for the Scheduled 
Tribes was “one”. Though the Constitution showed just anxiety to afford 
necessary protection to the Scheduled Tribes it deliberately refused to adopt the 
system of separate electorates. A member of the Scheduled Castes and Tribes was 
entitled to contest a Reserved seat. But it did not follow that because hé claimed 
the benefit of the Reserved seat and conformed to thé*statutory requirement in 
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that behalf he was precluded from contesting the election, if necessary, for the 
general seat. ; 


Once it was realized that the election was from the constituency as a whòle and 
not by reference to two separate and distinct seats, there would be no difficulty in 
accepting the view taken by the returning officer in declaring Mr. Dora elected to 

he general seat. There was no substance in the contention that section 54 was ultra 
vires the Constitution and guaranteed reservation of a minimum number of seats to 
the Scheduled Castés and Tribes. Ifthey secured additional seats by election to 
general uhreserved seats there would be no repugnancy at all. 


N. C. Chatterjee, for Appellant. 
Rama Reddy and Mahalingair, for Respondent No. 1. 
S. S. Shukla, for Respondent No. 2. 


G.R. — Appeal dismissed . 
[SuprREmE Covurt.] 

` B.P. Sinha, S. J. Imam, F. L. Kapur, Ram Prasad Das v. 

P. B. Gajendragadkar and K. N. Wanchoo, FF State of West Bengal. 

20th May, 1959. Cr. A. No. 59 of 1959 and 


Petition No. 51 of 1959. 
Preventive Detention Act (IV of 1950)—Vague grounds or irrelevant grounds. 


This Court, and naturally, the High Courts, have treated the recitals in the 
orders of detention, with particular reference to the several clauses and sub-clauses. 
of section 3 (1) (a) and (b) of the Act, as stating the object to be achieved in making 
the order of detention. The order of detention may also contain recitals of fact 
upon which it is based. If the order of detention also contains the recitals of facts 
upon which it is founded, no further question arises, but if it does not contain the re- 
citals of facts which form the basis of the conclusions.of fact, justifying the order of 
detention, then, as soon as may be (now, under section 7 within a maximum period 
of five days from the date of detention), the person detained has to be informed of 
those facts which are the basic facts or the reasons on which the order of detention 
has been made. Section 3 of the Act requires the authority making an order of 
detention, to state the fact of its satisfaction that it is necessary to make the order 
of detention of a particular person, with a view to preventing him from acting in 
a manner prejudicial to one or more of the objects contained in clauses and sub- 
clauses of section 3 (1) (a) and (b) of the Act. Section 7 requires that the person 

. detained should be communicated the grounds on which the order of detention 
has been made, so as to afford him the earliest opportunity to make a representation 
against the order, tothe appropriate Government. The statement of acts contem- 
plated by section 7, would, thus, constitute the grounds, and not the matters 

- contained in one or more of the clauses and sub-clauses under section 3 (1) (a) and 
(b) of the Act. Section 3 also requires that when an order of detention has been 
made, the State Government concerned has to be appraised of the order of 
detention as also of the grounds on which the order of detention has been made 
together with such other particulars as have a bearing on the order and the 
grounds. 


Veda Vyasa, Senior Advocate (S. K. Kapur and Ganpat Rai with him), for 
Appellant. 


B. Sen, Senior Advocate (P. K. Bose, Advocate with him), for Respondent. 
G.R. Appeal and Petition dismissed. ° 
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[SUPREME CovrtT.] 
B. P. Sinka, P. B. Gajendragadkar C.S.D. Swamy v- 
and K. N. Wanchoo, FF: The State. 
* 21st May, 1959. Cr.A. No. 177 of 1957- 


Prevention of Corruption Act (II of 1947)—Presumption as to known sources of income 
of the accused—Burden of proof. a 


Under the Prevention of Corruption Act the Legislature has deliberately cast 
a burden on the accused not only to offer a plausible explanation as to how he came 


by his large wealth, but also to satisfy the Court that this explanation was worthy 
of acceptance. 


. . . . . 
(In the present case it could not be said that the accused was not in possession of 
pecuniary resources disproportionate to his known sources of income.) 


G. S. Pathak, for Appellant. 
C. K. Daphtary,. Solictor-General of India, for Respondent. 


G.R. — Appeal dismissed 
[Supreme Court.] ; 

B. P. Sinha, P. B. Gajendragadkar Imperial Hotel, Maidens Hotel and 

and K. N. Wanchoo, FF. Swiss Hotel v. Their Workmen. 

21st May, 1959. G.A. Nos. 31-33 of 1958. 


Industrial Disputes Act (XIV of 1947) section 33—Ordinary law of master and 
servani—Right to suspend. 


“ We are of opinion that the ordinary law of master and servant as to suspension 
should be held to have been modified in view of the fundamental change introduced 
‘by section 33 in the law and a term should be implied by industrial tribunals in the 
contract of émployment that if the master has held a proper inquiry and come to 
the conclusion that the servant should be dismissed he has the power to order his 
‘suspension and there is no obligation on him to pay.” 


M. C. Setalvad, Attorney-General of India, for Appellant. 
G. S. Pathak, for Respondents. 


GR. — ` Appeals partly allowed. 
[SUPREME CourT.] ` 

S. J. Imam, A. K. Sarkar Union of India v. 

and K. Subba Rao, FF. Kishorilal Gupta, 

21st May, 1959. ; C.A. No. 250 of 1955. 


Arbitration clause in a contract—Whether a collateral term—If operative after con- 
dract has come to an end by performance. 


(By Majority)—As the contract subsists for certain purposes the arbitration clause 
‘operates in respect of these purposes: In these cases it is the performance of the 
contract that has come to an end, but the contract is still in existence for certain pur- 
poses in respect of disputes arising under it or in connection with it. An arbitration 
clause is a collateral term of a contract as distinguished from its substantive terms ; 
but nonetheless it is an integral part of it. i 


H. N. Sanyal, Additional Solicitor-General of India, for Appellant. 
C. B. Aggarwala, for Respondent. 


. G.R. A — Appeal dismissed. 
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Rajamennar, C.J. and Ganapathia Pillai, J. | Thyagarajan v. Official Liquidator. 
20th March, 1959. O.S.A. No. 82 of 1958. 


Companies Act (I of 1956), sections 125 and 127—Scope and effect of —Unregistered 
charge created and acquired by a company—Validity—Difference between. - 


Section 125 of the Companies Act renders unregistered charges created by a 
Yompany void against the Liquidator and the creditors of the company, though sach 
an unregistered charge is not void for all purposes and would be binding on the 


“company itself so long as it is a going concern. Section 127 of the Act deals with 


cases where a company acquires property subject to an unregistered charge and there 
is no provision in it rendering the charge not binding on the Liquidators or the credi- 
tors of the purchasing company, The word ‘created’ in section 125 (1) ofthe Act 
cannot in the context be given an extended meaning to include ‘accepted’ which is 
dealt with under section 127 of the Act. 


T. R. Arunachalam, for Appellant. 


The Official Liquidator, Madras, V. V. Raghavan, K. R. Vepa and C. Vasudevan, 
for Respondents 1 to 4. 


R.M. —_—— Appeal dismissed. 
Ramachandra Ayyar, F. Syed Moosa Kazimi v. Sheriff. 
23rd March, 1959. W.P. No. 30 of 1957. 


Payment of Wages Act (IV of 1936), section 2 (1)—‘Factory’—Meaning of. 


Factories Act (LXIII of 1948), section 2 (m)—‘Factory’—If incorporated in Payment 
of Wages Act. 

Interpretation of Statutes—One Statute incorporating the provisions of another earlier 
one—Earlier enactment repealed and re-enacted—Effect of on the incorporating Statute. 


The use of an electric motor in a bakery for purposes of lifting water would 
constitute a ‘manufacturing process’ so as to bring the place within the definition 
of the term ‘factory’ as defined in the Factories Act, 1948 and also under section 
2 (1) of the Payment of Wages Act, 1936. 7 


When the provisions of one Statute are by reference incorporated in another and 
the earlier Statute is afterwards repealed and re-enacted, in the absence of a contrary 
intention in any of the Statutes, the re-enacted provisions would be deemed to have 
been incorporated in the incorporating enactment. Section 2 (1) of the Payment 
of Wages Act, which incorporates the definition of ‘factory’ as defind in the Factories 
Act, 1934, would be deemed to incorporate the definition as defined in the Factories 
Act, 1948. The amendment of section 2 (1) of the Payment of Wages Act in 1957 
is only by way of abundant caution and even before the amendment the definition of 
factory as in the Factories Act, 1948, would apply to section 2 (1) of the Payment of 
Wages Act. 

T. Venkatadri and S. Jayakumar, for Petitioner. 

The Additional Government Pleader (K. Veeraswami) and B. Lakshminarayana 
Reddi, for Respondents. 


R.M. ———— Petition dismissed. 
Remaswami, 7. f Amirthalingam v. 
24th March, 1959. Dr. Lakshmanaswami Mudaliar. 


C.R.P. No. 423 of 1959. 
Specific Relief Act (I of 1877), section g—Orders under—When could be challenged in 


revision. 
It is now well-settled that an order made under section g of the Specific Relief e 
Act ignot appealable. Nor could a review or revision lie against such an order as 
the aggrieved party has a sight to institute a suit on the basis ofa title. Though thert 
M—N RG 


ro 


is no specific bar in the section itself prohibiting a revision to the High Court, still 
the revisional jurisdiction of the High Court would generally be declined in such 
cases. In exceptional cases where the rights of the aggrieved party are so clear that 
it maynotbe desirable to force him to institute another suit or in cases of 
manifest error or defect of jurisdiction the High Court may interfere in revision. 


T. S. Swaminatha Ayyar for Petitioner. o 

Respondent not represented. 

R.M. — Petition dismissed.” 
Ramachandra Iyer, 7. Natesa Gramani v. 
-27th March, 1959. Collector of Chingleput. 


° i W.P. No. 456 of 1958. 

` Madras Cinemas Regulation Act (IX of 1955), section 7 and Rules under—Rules 80 (2) 

and 91 (1)—Suspension of licence for breach of conditions enacted in rules—Validity—Clause 16 
of the conditions of licence—Scope of. 

A licence under the Madras Cinemas Regulation Act, 1955, is issued subject 
generally to the provisions of the Act and the rules made thereunder and also subject 
to the other conditions that are printed on the licence itself.. It should therefore be 
deemed that the Act and the rules were incorporated amongst the conditions of the 
licence. Hence, clause 16 of the conditions of -the licence granted under the Act 
would enable the authority to cancel a licence for the breach of not merely the 
conditions actually embodied in the licence but also of the rules framed under the 
Act, which are made part of the licence. 


. LL.R. (1956) Mad. 728, referred. 
T. K. Subramania Pillai, for Petitioner. 
The Additional Government Pleader (K. Veeraswami), for Respondent, 

RM. 


Somasundaram and Ramaswami, FF. Dorayan v. 


2nd April, 1959. Muthuswami Goundan. 
i C.A. Nos. 571 and 572 of 1958. 
Penal Code (XLV of 1860), sections 302 and 326—Death resulting from the act of the 
accused—When will amount to hurt, culpable homicide or murder—Relevancy of motive 
—Principles. : 
In case where death results from the act of an accused and there is no evidence 
-as to intention, other than what is to be inferred from the act of the accused himself, 
the offence committed by the accused may be one of three, viz., hurt, culpable homi- 
-cide not amounting to murder or murder. Whether ina particular case the offence 
will fall under one or the other will depend on the circumstances of each case. 
The guiding factor in all such cases is the intention or knowledge with which the act’ 


is committed and the nature of such knowledge or intention will determine the charac- 
ter of the offence. i 


(Factors for guidance of Courts indicated—Relevancy of motive, discrepancies 
in evidence and value of first information report discussed). 


V. L. Ethiraj and M. Narayanamurthi, for Appellants in C.A. No. 571 of 1958. 


A. S. Sivakaminaihan and M. Narayanamurthi, for the rst and and Respondents 
‘in C.A. No. 572 of 1958. i 


V. V. Radhakrishnan, for the Public Prosecutor (P. S. Kailasam) on behalf of the 
State. i í 


Petition dismissed, 


` 


R.M. — Sentence modified. 
Somasundaram and Ramaswami, FF. Public Prosecutor v. Gundow. 
7th April, 1959. Crl. Appeal No. 420 of 1958. 


Criminal Law—Self-defence as a ground of excuse—If available to third parties—Extent of. 
', Asa general rule in Criminal Law the right of one to go to the“defence of another 
. 4§ co-extensive with the right of the other to defend himself, A person who goes to 


II ‘ 


the aid of another acts at his own peril and his right to defend the other cannot be 
greater than the-other’s right to defend himself at that time. In other words a 
person accused of homicide while he went to the defence of another, cannot avail 
himself of the right of self-defence unless both he and the one defended were free from 
fault in bringing on the difficulty. Every circumstance that would be relevant to a 
plea of self-defence by the person to whose aid the accused went will be also relevant 

o show justification on the part of the accused to the same extent as if the homicide 
_ had been committed by the accused in his own defence. 

[English and American Case-law and Tests referred]. 

Y. V. Radhakrishnan, for Appellant. 
K. V. Sankaran, for Respondent. 


V. L. Ethiraj, Amicus Curiae. . 
R.M. — Appeal dismissed. 
Balakrishna Ayyar, F. The Hindu v. 
wth April, 1959. Working Journalists of the Hindu. 


W.P. Nos. 427 & 428 of 1958. 


Industrial Disputes Act (XIV of 1947), section 11—TJurisdiction of Court or Tribunal 
under—Labour Court or Industrial Tribunal—If has jurisdiction to proceed with an adjudica- 
tion referred to it even after the dispute loses its character as an industrial aispute—Subsequent 
Jacts—Whether relevant. 

It is now well-settled that an individual dispute will not in itself be an industrial 
dispute within, the meaning of the Industrial Disputes Act, unless it is supported by 
a majority of the workers. Though a dispute may be an industrial dispute on the 
date it was referred to the Labour Court for adjudication, it may lose its character as- 
such at a later date. Where an individual dispute supported by a majority of the 
workers, was referred to the Labour Court for adjudication under section 10 of the 
industrial Disputes Act, when the majority of the workers withdraw their support, 
the dispute would lose its character as an industrial dispute. 


The jurisdiction conferred on a Labour Court or Tribunal is not a general 
jurisdiction like that of an ordinary civil Court but is a limited one given by the Sta- 
tute that created it. An Industrial Tribunal or Labour Court would normally lose 
its jurisdiction under section 11 to proceed further in any matter referred to it when 
once the dispute goes out of the category of industrial disputes. Further, a Labour 
‘Court, like any other Court, must take notice of facts which have happened after 
the institution of the proceedings and a Court or Tribunal cannot pass futile or 
unrealistic orders. Courts have to mould their remedies to the actual facts before 
them and they.cannot refuse to take notice of facts which have happened during the 
pendency of the proceedings before them. This rule will equally apply whether the 
subsequent facts relate to jurisdiction of the Tribunal or to other rights. 

R. Ramamurthi Ayyar and K. Sundararajan, for Petitioner. 


S. Mohankumaramangalam and K. V. Sankaran, for Respondents. 


R.M. —_—- Rule absolute. 

Somasundaram, F. P. T. B. Menon v. Govindakrishnan, 

8th April, 1959. Crl. Rev. C. No. 341 of 1959. 
ip 5 


Crl. Rev. P. No. 327 of 1959. 

Criminal Procedure Code (V of 1898), section 488—Petition for maintenance—Furis- 
Hetlon of Court —Place where the respondent last resided—What amounts to. 

In order that a Magistrate could entertain an application for maintenance 
under section 488, Criminal Procedure Code it must be established that the res- 
pondent last resided within his jurisdiction. The word reside means to settle or 
to take up one’s abode permanently or for a considerable time and it cannot in- 
clude casual visits to a place. 

A person employed at Delhi and residing there cannot be deemed to have last 
resided at Madras merely because he happened to stay at Madras for a period 
of about 10 days whileon leave. ° 
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(1942) 2 M.L.J. 134: (1952) 2 M.L.J. 573, referred. 
A, C. Muthama, for Petitioner. 
S. Chellaswami and M. Thirugnanasundaram, for Respondents. 


V. V. Radhakrishnan, for The Public Prosecutor (P. S. Kailasam) for State. 


R.M. —— ; Petition allowed. 
Rajamannar. C.F. and Narayanaswami Iyer v. Union off 
Ganapathia Pillai., F. India by General Manager, 

16th April, 1959. Southern Railway. 


$ S.A. No. 1008'of 1955. 

Railways Act (IX of 189o), sections 77 and 80—Scope and effect of —Notice of 

claim for loss or damage to goods—Goods consigned carried over several railways— Whether 

separate notices should be issued to each of the railway administrations—Sectiont 80—If should 
be read with section 77. 


Civil Procedure Code (V of 1908), section 80—Notice under—Railway carriers—Need 
for two notices, one under Railways Act and another under Civil Procedure Code. 

Statutory notices to Government found in various enactments are only matters 
of procedure and are not matters of substantive rights. Section 77 of the Railways 
Act containing the rule as to notice of claim for loss or damage to goods consigned is 
one such provision. The liability ofthe Government as owning the several railway 
administration is not a liability created by the Railways Act but arises only in con- 
tract, subject to such limiting factors that are contained in the Railways Act. In its 
activity in running the railways the Government has not created any. separate legal 
entities, capable of being sued against apart from the Central Government. Section 
80 of the Railways Act does not have the effect of creating any such entities and the 
rule as to notice in section 77 of the Act has no relevance to the scheme of liability 
enacted in section 80 of the Act. 


In cases of through traffic where the goods consigned is carried over several rail- 
ways, one notice to the General Manager of any one of the railways concerned in the 
route over which the through traffic passed would be sufficient compliance with sec- 
tion 77 of the Railways Act. The section also does not lay down that such notice 
should be given to any particular railway administration such as the contracting 
railway or destination railway, etc. 


(1955) 1 M.L.J. 79, differed and overruled. 
(1952) 2 M.L.J. 24, referred and explained. 


A.LR. 1949 Pat. 329 and A.I:R. 1953 Assam 193 (F.B.), referred. 


Section 77 of the Railways Act does not require that notice of claim for loss or 
damages should be given to every one of the General Managers of the different rail- 
ways over which a through traffic occurs. The section contemplates only one notice 
and such a notice could be given to the General Manager of any one railway. 


The question of notice under section 80, Civil Procedure Code, has no bearing* 
on the liability of the Central Government in relation to the railways run by it and 
it could not govern the scope and application of section 77 of the Railways Act. 
The amendment of section 80, Civil Procedure Code, in 1948 inserting a special 
provision as to notice in case of railways could not have any effect on the question 
of liability of the Government, who now owns the several railway administrations 
after amalgamation. 

Per curiam —It is desirable that the Central Government should undertake 
legislation dispensing with notice under section 80, Civil Procedure Code, in a case 
where notice under section 77 of the Railways Act has been given and also clarify 
as to which railway administration such a notice should be given in cases where 
through traffic passes over more than one railway administration of the Govern- 
ment. 


R. Gopalaswami Ayyangar, for Appellants. 
S. S. Ramachandra Ayyar,. for Respondent. 


- RM. ete A a Appeal allowed. 


o 


Subramanyam, J. Adappa Chettiar v. Meenakshi. 
_ Igth March, 1959. S.A. No. 384 of 1957. 

Limitation Act (IX of 1908), Schedule I, Articles 59 and 6o— Loan or deposit—How 
determined. 

While the presence or absence in a document of a promise to repay on demand 
® certain sum of money with interest at a specified rate would be material in consider- 
ing whether the money was received as a deposit or a loan, that circumstance would 
not be conclusive on that question. The fact that the words ‘payable on demand’ 
are used in the instrument does not exclude the inference that the money was depo- 
sited. . 

The language of the document has to be considered in each case. The fact 
that the document is described as a letter is not by itself conclusive whether the 
transaction is one of loan or deposit. 

A. Sundaram Ayyar, for Appellant. 

R. Gopalaswami Ayyangar, for Respondent, , 

R.M. —— Appeal dismissed. 
Ramachandra Ayyar, 7. e Siddiah Chettiar v. 

26th March, 1959. Kanniah Chettiar. 
C.R.P. No. 855 of 1958. 

Madras Cultivating Tenants Protection Act (XXV of 1955), section 3 and rule 8 of 
the Rules—Power of Revenue Court to implead parties—Scope and extent of. 

It is no doubt true that clause (e) of rule 8 of the Rules framed under the Madras 
Cultivating Tenants Protection Act relating to impleading parties is expressed in 
wide terms.’ But the rule should be read in conjunction with section 3 of the Act. 
The jurisdiction conferred upon the Revenue Court under the Act is circumscribed 
by the provisions of the Act. Under section 3 the Revenue Court is given power to 
decide cases of eviction filed by the landlord against the tenant. Rule 8 of the Rules 
has to be read consistent with this power. The addition of any party permitted under 
rule 8 is only to enable the Court to completely adjudicate all questions between the 
parties to the dispute in the matter of eviction. The rule does not enable the 
Court to implead any party for purposes of deciding disputes regarding title, etc. 

D. R. Krishna Rao and C. Kesana Rao, for Petitioner. 

D. Ramaswami Ayyangar and P. R. Varadarajan, for Respondent. 


R.M. —— Petition allowed. 
Ganapatia Pillai, J. Srinivasalu Naidu v. 
goth March, 1959. i : Thangavelu Chettiar. 


A.A.A.O. No. 95 of 1957. 

Madras Agriculturists Relief Act (IV of 1938) and amending Act (XXIII of 1948), 

secon 16—Scaling down under—Applicability—Judgment-debtor applying to set aside the 
ex parte decree against him—Application not pressed in view of compromise entered into 
under which decree-holder gave up a portion of the decree—If estops the judgment-debtor from 
applying for scaling down the decree. 
l The relief of scaling down of a decree under section 16 of the Madras Agricul- 
turists’.Relief Act, 1938, is a separate one which could be claimed by a judgment- 
debtor by a separate application as the provisions came into force only in 1949. The 
mere fact that the debtor did not apply for the relief at the time of the passing of the 
decree will not be a bar. This will be so in cases falling both under sub-section (1) 
„or sub-section (2) of the section. 

(1953) 2 M.L.J. 184, held not good law. _ 

1959 S.C.J. 788: (1959) 2 M.L.J. (S.C.) 55: (1959) 2 An.W.R. (S.C.) 55: 
A.LR. (1959) S.C. 275, referred. 

The fact that a judgment-debtor who applied for setting aside an ex parte decree 
passed against him did not press the same in lieu of the decree-holder agreeing to 
give up a certain sum out of the decree does not amount to an estoppel and the. 
judgment-debtor will still be entitled to claim the relief of scaling down the decree 
under the Act. j 

P. S. Srisailam, for Appellant. 

K. Thirwenkatachari, for Respondent. 

RM. : 
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n Appeal allowed. 
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Ramachandra Ayyar, J. Kamakshi. v. 
and April, 1959. Sinnachami Naidu. 
C.R.P. No. 1606 of 1957, 
Madras Cultivating Tenants Protection Act (XXV of 1955), section 3—Applicability to 
cases of trespassers. j 
Where there is an express allegation in a petition that the tenant has surrendered 
possession and later trespassed on the property, the procedure under section 3 of 
the Madras Cultivating Tenants’ Protection Act could not apply. On the surrender 
by the tenant the relationship of landlord and tenant ceases between ` the parties and 
thereafter if there is a trespass the aggrieved party has to approach the Civil Court for 
remedy and not the Revenue Court under section 3 of the aforesaid Act. ° 
M. Natesan, for Petitioner. 
R. Ramasubba Ayyar, A. D. Sitaraman and B. R. Dolia, for Respondent. 


R.M. — Petition allowed. 
[FuLL Benca] i 
Rajamannar, C.F., Ramachandra Ayyar and Lakshmipathy Naicker v. 
Ganapatia Pillai, J. State of Madras. ° 
8th April, 1959. W.P. Nos. 42 and 62 of 1956. 


Madras Estates Land (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), 
sections 12 and 15-—Petition for grant of ryotwari patta—Scheme of—Irrigation tank in an 
estate—When private land of the land-holder—Land-holder, if entitled to grant of paita as of 
right in respect of such tanks. i 

In an estate as defined in the Madras Estates Land Act, 1908, a tank bed is not 
a communal poramboke. The property in the tank situate within the ambit of the 
estate would naturally vest in the proprietor. But his rights would be restricted in a 
tank which is the'source of irrigation for the lands in the estate. The land-holder is 
under an obligation to preserve, maintain and repair such tanks and the ryots will 
have a right over the tank in the nature of easements. But there might be tanks in an 
estate in which the ryots would not have any rights customary or easementary. Such 
tanks would form the absolute property of the proprietor. In an ordinary ryotwari 
village it is not possible to conceive of the grant of a ryotwari patta with regard to a 
tank. As the object of the Madras Act XXVI of 1948 is to convert the zamindari 
estate into ryotwari tenure the provisions of the Act should be understood in relation 
to that purpose. 

The scheme of sections 11 to 15 of the Act clearly shows that the right to a ryot- 
wari patta in respect of the private lands of a land-holder is a matter for adjudication 
by the Settlement Officer and the land-holder has to make out. his claim with 
reference to every field or survey number claimed by him. 

An irrigation tank, though constructed on what was once the land-holder’s 
private land, could not be held to be his private land so as to entitle him to the issue of 
a ryotwari patta under section 12 of the Madras Estates (Abolition and Conversion 
into Ryotwari) Act, 1948. Such a right could not be justified on any theory of 
appurtenant of accessory rights. Whether the particular lands constitute private 
land has to be decided in each case. A Jand-holder will not be entitled to the grant 
of ryotwari patta in respect of a tank merely because it is situate within the boundary 
of his private land. {fitis found in an enquiry under section 15 of the Act, that 
having regard to its size and the quantity of water it is nothing more than a well or 
a pond the land-holder will be entitled to have it included in the patta of the land of 
which it is a part. Ifon the other hand it is held that the tank is a source of irriga- 
tion for other lands, the tank would be Government property and the land-holder will 
not be entitled to obtain a patta for the same although the land in which it stands or 
the surrounding land may be the private land of the land-holder and to which he may 

.be entitled to a patta. 

V. Vedantachari and V. C. Srikumar, for Petitioner. 

The Advocate-General (V. K. Tiruvenkatachari) and the Additional Ggvern- 
fhent Pleader (K. Veeraswami), for Respondent. ., a 

R.M. —— Petition dismissed. 
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Ramachandra Iyer, J. i Rajagopalachariar v. State of Madras. 
15th April, 1959. W.P. Nos. 41 & 42 of 1957. 


Madras Land Revenue Surcharge Act (XIX of 1954) and Madras Land Revenue (Addi- i 


tional Surcharge) Act (XXX of 1955)—Validity. 


It is now well-settled that under the scheme of the ryotwari settlement of land 
tenure in this part of the country the full ownership of the land is vested in the ryot- 
wari proprietor and land revenue is a tax imposed by virtue of the prerogative right 
of the State and the liability to pay land revenue does not rest on any contract. 

_ This prerogative of the State has been followed by legislation, viz., Madras Revenue 
Recovery Act, 1894. The actual levy of the tax was delegated to the Board of 
Revenue. A settlement once made would ordinarily hold good for a period of 30 
years and the assessment could not be arbitrarily enhanced by an executive act of the 
Government during the period covered by the settlement as a settlement once 
arrived at is in the nature of an engagement between the Government and the 
ryotwari pattadar. i 


But this limitation cannot apply to the Legislature which has plenary powers of 
legislation. The Madras Land Revenue Surcharge Act (XIX of 1954) and Madras 
Land Revenue (Additional Surcharge) Act (XXX of 1955) being passed by the 
Legislature could not be assailed on the ground that if such an act has been done by 
the Executive it would be invalid as contravening the terms of the settlement. The 
Madras Acts XIX of 1954 and XXX of 1955 are valid enactments and are not 
discriminatory and do not violate Artilce 14 of the Constitution. 


V. C. Viraraghavan and P. S. Balakrishna Ayyar, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) and The Additional Govern- 
ment Pleader (K. Veeraswami) for Respondent. 


R.M. — Petition dismissed. 
Subramanyam, F. Venkatasubramaniam v. 
16th April, 1959. Venkatasubbier, 


S.A. No. 95 of 1957. 
Practice—Plaintiff claiming to succeed to the estate of a deceased as collateral heir—Onus 


of proof. 

Where a person claims to succeed to the estate of a deceased as collateral heir, 
the rule as to proof is that the person who so claims should set out the pedigree show- 
ing the names of the common ancestor from whom he and the last male-holder are 
descended or showing at any rate the names of the brothers from whom the claimant 
and the last male-holder are descended and prove the geneological table in all its 
stages, that is to say, as regards each individual intermediate ancestor of the claimant 
and the last male-holder right up to the common ancestor or the brothers. 


K. S. Desikan and K. Raman, for Appellant. 
K. S. Ramamurthi and T. R. Mani, for Respondents, 





R.M. — Appeal allowed. 
Rajamannar, C.J. and Ganapathia Pillai, F. Muthia Chettiar v. Sa Ganesan. 
. 21st April, 1959. A.A. O. No. 21 of 1959. 


Representation of the People Act (XLIII of 1951), sections 77 (1) and (2) and 123 (6)— 
Ancurring of election expenses in excess of the permitted amount—Contravention. of section 77 (2)— 
When a corrupt practice under section 123 (6)—Election expenses—What are—Value of 
Sree services—If to be included in Election expenses. 


A mere contravention of section 77 (1) or section 77 (2) of the Representation of 
the People Act, namely omission to include certain items of expenditure in the 
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‘account of election expenses will not by itself amount to a corrupt practice under sec- 
tion 123 (6) of the Act. Nor could an election candidate be guilty of corrupt 
practice by reason of the fact that certain vouchers filed by him for the expenses were 
not in accordance with law. 

In calculating the total expenses incurred by a candidate on an election, onl¥ 
those items incurred or authorised by the candidate or his election agent that should 
be taken into account. It is not incumbent on the candidate to put a valuation on 
the free services rendered by others and add the same to the amount of expenses in- 
curred, i 

(English Case-law reviewed —Scheme of the provisions of the earlier Act and the scope of 
subsequent amendment explained). 


M. K. Nambiyar and K. K. Venugopal, for Appellant. 


5. Mohan Kumaramangalam and K. V. Sankaran, for Respondent. $ 

R.M. ——— Appeal allowed. 
Rajagopalan, J. ` Venkatesan v. Maruda Padayachi. 
21st April, 1959. C.R.P. No. 626 of 1958. 


Madras Cultivating Tenants Protection Act (XXV of 1955), section 3 (2) (b) and Tanjore 
Tenants and Pannaiyal Protection Act (XIV of 1952)—Extension of Madras Act (XXV of 
1955) to Tanjore by Madras Act (XIV of 1956)—Aets injurious to land done before the 
coming into force of Act (XIV of 1956)—If a ground for eviction. x 

Before the extension of the Madras Cultivating Tenants Protection Act, 1955, to 
Tanjore District, the provisions of Madras Ordinance XIV of 1952 and then the pro- 
visions of Madras Act XIV of 1952 applied to the District. One of the grounds of 
eviction of a tenant under those statutory provisions was that the tenant was guilty of 
acts injurious to the land. A similar provision is also contained in the later Madras 
Act XXV of 1955 which came into force from 1st October, 1956. 


Even a tenant of land in Tanjore District who has been guilty of an act of waste 
prior to 1st October, 1956, could still be evicted under section 3(2) (b) of the Madras 
Cultivating Tenants Protction Act even though the said Act came into force in that 
area only from 1st October, 1956. The expression ‘has done’ indicates that the Act 
complained of should necessarily date back earlier to the date on which the Act was 
brought into force. Digging a deep pit in the land is an act injurious to the land. 


T. S. Kuppuswami Ayyar, for Petitioner. 
S. Mohan Kumaramangalam and K. V. Sankaran, for Respondent. 


R.M. —___—_. Petition allowed. 
Ramachandra Iyer, J. Doraiswami Pillai v. Rasu Nattar 
arst April, 1959. G.R.P. No. 315 of 1959. 


Madras Cultivating Tenants Protection Act, (XXV of 1955), section 4 (2) and (5)— 
Application under for restoration into possession—If governed by the-restrictive provisions under 
sub-section (2)—Validity. 

The terms of sub-section (5) of section 4 of the Madras Cultivating Tenants 
Protection Act are wide enough to include every person who would come within the 
definition of ‘cultivating tenant’ under the Act. It would comprehend a case not 

-only of a cultivating tenant who would be entitled to come under sub-section (1) 
but also of others who had in their possession more than 6 2/3 acres of wet land. 
The exemption limit prescribed under section 4 (2) would apply only to a case under 
section 4 (1) of the Act and not to cases under section 4 (5). The sub-section is not 
. discriminatory and is not invalid. 


A Sundaram Aypar, for Petitioner. 
* S. Mohan Kumaramangalam, K. V. Sankaran and S. Rampswami, for Respondent. 
R.M: : = Petition dismissed. 
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[Furt Benox.] 


Rajamannar, C.F., Ramachandra Iyer and Muppadathi Pillai v. 
Ganapathia Pillai, FF. Krishnaswami Pillai. 
25th February, 1959. S.A. No. 1080 of 1953. 


~ Specific Relief Act (I of 1877), sections 39 and 41—Scope and applicability. 

Section 39 of the Specific Relief Act embodies the principles of guia timet actions 
in which a party is allowed to anticipate a danger and institute a suit to cancel a 
document, Three conditions are requisite for the exercise of the jurisdiction of the 
Court under that section : (1) the instrument should be such that it is void or voidable 
against the plaintiff; (2) the plaintiff should reasonably apprehend serious injury 
by the instrument being left outstanding ; and (3) the Court should consider it 
‘proper to grant the relief of preventive justice. There could be no reasonable 
apprehension of any injury to a plaintiff where a third party asserting a hostile title 
to that of the plaintiff creates a document. To such cases section 39 could have 
no application and consequently the Court could have no jurisdiction under 
section 41 of the Act to direct payment of compensation. 

(1950) 2 M.L.J. 587 and 37 M.L.J. 113, referred. 

K. Vaitheeswaran, for Appellant. 

Messrs. Chetty, Shetty and V. Meenakshisundaram, for Respondent. 

R.M. —— Reference answered accordingly. 
Subramanyam, F. Rangaraja Iyengar v. Achi Kannammal. 
grd March, 1959. S.A. No. 84 of 1957. 

Madras Land Encroachment Act (III of 1905), section 2—Scope of—House-sites— 
What are—Whether buildings should be actually built on the site to render a site house-site. 

Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), 
section 3 (b)—Applicability of Land Encroachment Act to house-sites in estates. 

In order that a land may properly be described as house-site within the meaning 
of section 2 of the Madras Land Encroachment Act, 1905, it is not necessary that 
there should be a residential building actually constructed and standing on the site. 
Lands which are within the limits of the gramanatham and on which buildings or 
sheds may be put up when necessary should also be house-sites within the meaning 
of the section whether such buildings are constructed or not. 

The provisions of section 3 (b) of the Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act, 1948, vests all the lands in the erstwhile estates in the 
Government and makes certain Acts applicable in ryotwari areas applicable to 
those lands also. The provisions as to vesting of lands under section 3 (b) of the 
Act should be read so as to be in conformance with the provisions regarding the 
applicability of the enactments relating to ryotwari areas. House-sites in grama- 
natham, therefore, could not stand vested in the Government under section 3 (b) 
of the Estates Abolition Act. 

G. Fagadisa Ayyar, for Appellant. 

P. S. Chandrasekhara Ayyar and P. S. Ramachandra Ayyar, for Respondent. 


R.M. —— Appeal allowed: Leave granted. 
Rajagopalan, F. Narayanaswamy v. Ramier. 
26th March, 1959: . C.R.P. No. 419 of 1958. 


Madras Indebted Agriculturists (Repayment of Debts) Act (Iof 1955), section 2—Ex- 
planation I—Scope of. 

Explanation I of section 2 of the Madras Indebted_ Agriculturists (Repayment 
of Debts) Act provides that where a Hindu joint family is an agriculturist as defined 
in the Act every coparcener thereof shall be deemed to be an agriculturist unless 
he falls under one or other of the sub-clauses (i) to (v). But the converse of this is not 
true. Where a joint family ceases to be an agriculturist as defined under the Act 
it cannot be said that every member of that joint family also ceases to be an agricul- 
turist. e 

R. Viswanathan, for Petitioner. 

T. R. Ramachandran,,for Respondent. ° 

R.M. —— Petition alloweds 

M—NRC 
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Balakrishna Ayyar, J. _ Royal Printing Works 4, 
8th April, 1959. Industrial Tribunal, Madras. 
. W.P. No. 374 of 1958. 


Industrial Disputes—Carelessness on the part of an employee—If could be punished. 


Obiter—Carelessness on the part of an employee can often be productive of 
more harm than deliberate wickedness or malevolence. Carelessness and indifference 
to duty on the part of an employee in relation to his work, if established by evidence 
would justify serious punishment by the employer. : 

M. P. Sundararajan, for Petitioner. 

The Additional Government Pleader (K. Veeraswami), S. Mohan Kumaramangalam 
and K. V. Sankaran, for Respondent. 


R.M. — Petition dismissed. 
Ramachandra Iyer, F. Ramaswami Naidu v. Salammal. 
21st April, 1959. C.R.P. No. 1622 of 1958. 


Madras Court-fees and Suits Valuation Act (XXIV of 1955), Schedule II—Article 1x (1) 
and (n)—Filing of an award by an Arbitrator—Court-fee payable. 

Arbitration Act (X of 1940), section 14—Filing of an award by an arbitrator—Court- 
fee payable. 

Under section 14 of the Arbitration Act there is a well-marked distinction bet- 
ween a case where an arbitrator himself applies to have the award filed and a case 
when the parties pray the Court for giving direction to him to file the-award. Article 
11 (n) of Schedule II of the Madras Court-fees and Suits Valuation Act would apply 
only to cases when the parties to an award seek a direction of the Court for directing 
an arbitrator to file the award. It cannot apply to cases when an arbitrator, without 
any direction of the Court, himself proceeds to file the award under section 14. (2) 
of the Arbitration Act. To such cases the residuary provision in Article 11 (1) of 
Schedule II of the Court-fees and Suits Valuation Act will apply. 


D. Ramaswami Ayyangar and S. Natarajan, for Petitioner. 

P. R. Varadarajan and The Additional Government Pleader (K. Veeraswami), for 
Respondents. ; 

R.M. Petition allowed. 
Ramachandra Iyer, J. Panchayat Board, Elathur v. Inspector of Local Boards. 

22nd April, 1959. W.P. No. 934 of 1958. 

Madras Village Panchayats Act (X of 1900), section 3 (2) (d)}—Scope of Notice under. 

Under section 3 (2) (d) of the Madras Village Panchayats Act, 1950, an obliga- 
tion is cast on the Inspector to give sufficient and reasonable notice to the Panchayat 
or Panchayats concerned before taking action under clause (b) or (e) of the section. 
This obligation cannot be evaded in the guise, that some subordinate officer had 
already appraised the panchayats concerned about the proposed action when it is 
proposed to take away a portion of the area of a Panchayat to form a new panchayat, 
the notice to the affected panchayat under section 3 (2) (d) of the Act should give 
the details of the lands that are proposed to be taken away so that the panchayat 
could consider the same and make its representations. 


K. Parasaran and V. Gopinathan, for Petitioner. 
The Additional Government Pleader (K. Veeraswamz), for Respondent. 





R.M. ee Rule absolute. 
Somasundaram, J. Thirupathi Chettiar, Jn re. 
24th April, 1959- Crl. Rev. Case No. 738 of 1958. 


Crl. Rev. Petition No. 706 of 1958. 

Madras Gaming Act (III of 1930), sections 5 and 6—Officer empowered to issue warrant 

© for search himself conducting the search—Seizure of instruments of gaming—When evidenco— 
‘Common gaming house’-—What is. i 

Tt is no doubt true that under section 5 of the MadrasGaming Act it is open toa 

Police Officer empowered to issue a search warrant to himself conduct the search in- 
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stead of issuing a warrant to his subordinate. The instrurtents of gaming, if any, 
seized during such a raid would be.evidence under section 6 of the Act in such 
cases also. 


But in order to raise the presumption under section 6 of the Act, the officer issuing 
the warrant or making a raid should be satisfied that the place was used as a 
common gaming house. Mere gaming ina place will not make ita ‘common 
gaming house’ which has a particular meaning under the Act. 

B. T. Sundararajan, for Petitioner. 


The Public Prosecutor (P. S. Kailasam), for Respondent. 


R.M. Conviction sat aside. 
Ramachandra Iyer, F. Saradambal v. 
24th April, 1959. Chief Controlling Revenue Authority. 


W.P. No. 214 of 1957. 

Stamp Act (II of 1899), section 57 (1)—Reference to High Court under—If the Revenue 
Authority could be directed to refer a case by the issue of a writ—Difference between a reference 
by the Revenue Authority and a reference under directions of High Court. 

Constitution of India (1950)—Article 226—Issue of writ under—If could apply to 
cases under section 57 (1) of the Stamp Act. 

It may be that on the terms of section 57 of the Stamp Act the Chief Controlling 
Revenue Authority would have jurisdiction to refer any matter under that section 
to the High Court only if it is pending before him. When once the Revenue Autho- 
rity has decided a matter there would be no right to make a reference to the High 
Court. 

But in cases arising under Article 226 of the Constitution when the assistance 
of the Court is sought to issue as appropriate writ to direct a reference under section 
57 (1) of the Stamp Act the pendency of the case before the Revenue Authority is 
not of much importance. While the Revenue Authority may not have power to refer 
a matter under section 57 (1) of the Stamp Act when it is not pending before it the 
High Court can under Article 226 of the Constitution direct the Revenue Authority 
to refer a case under the section even after Revenue Authority has decided the 
matter finally. 

A.LR. 1958 All. 320, differed. 

N. K. Mohanarangam Pillai and N. K. Pattabiraman, for Petitioner. 

The Additional Government Pleader (K. Veeraswami), for Respondent. 


RM. Directions given. 
Somasundaram, F. Oomayan alias Baluchamy, In re. 
Ist May, 1959. Crl. Rev. Case No. 347 of 1959. 


(Case. Ref. No. 11 of 1959.) 


Criminal Procedure Code (V of 1898), section 361—Procedure under—If applicable to 
deaf and dumb accused. i 

The procedure indicated under section 361 of the Criminal Procedure Code 
cannot be applied to the case of a deaf-mute because under that section whenever 
any evidence is given in a language not understood by the accused it should be inter- 
preted to him in open Court in a language understood by him.. A deaf and dumb 
man can understand by signs and gestures, which do not form a language within 
the meaning of section 361. 7 

The Public Prosecutor (P. S. Kailasam), for the State. 


R°M. ad Reference returned? 
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Ramachandya Ayyar, F, Sundaram v. Karuppuswami. 
12th May, 1959. W.P. No. 796 of 1958. 
Madras Village Panchayats Act (X of 1950), section 12 (6)—Electoral rolls—Persons 
whose names were not on the electoral rolls of the Panchayat but who were directed to be included 
in the same—If can vote at an election. : 
Section 12 (6) of the Madras Village Panchayats Act gives an unqualified right 
to all persons whose names are found on the electoral rolls of a Panchayat to vote at 
an election and there is no limitation that such names should be in the list before 
the receipt of nominations. Even those whose names have been included in the list 
just before the date of the election would be entitled to vote. But the sub-section is 
equally clear that persons whose names are not on the rolls of the Panchayat would 
have no right to vote at the election. The fact that such persons had in their hands 
orders of the appropriate authority directing their names to be included in the 
electoral rolls of the Panchayat would not make any difference. 


T. Venkatadri and P. R. Gokulakrishnan, for Petitioner. 


S. Mohan Kumaramangalam and The Additional Government Pleader (K. Veera- 
swami), for Respondents. 


R.M. ——— _ Petition allowed. 
Subramaniam, J. Thanappa Kounder, Jn re, 
26th June, 1959. aa Crl.M.P. No. 717 of 1959; 


Criminal Procedure Code Rf 1898), section 145 (1)—Scope and applicability. 


In order that a dispute relating to possession of land might give jurisdiction to 
a Magistrate to take action under section 145 (1), Criminal Procedure Code, the 
dispute need not be one relating to land or building claimed by a person as owner. 
Even the possession of a trustee or guardian will be protected under the provisions. 
So long as one person claims to be in possession to the exclusion of others and alleges 
that some other person seeks unlawfully by force to interfere with his possession 
which, if it is likely to lead to a breach of the peace, would justify and necessitate a 
Magistrate taking action under section 145, Criminal Procedure Code. 


K. Narayanaswami Mudaliar, for Petitioner. 


RM. ' Petition dismissed. 
Balakrishna Ayyar. J. - Workers v. Manager, United 
29th June, 1959. Bleachers (Private) Ltd. 


W.P. No. 62 of 1959. 


Industrial Disputes Act (XIV of 1947), section 2 (3) (vi) and Schedule I, item (v)— 
Public utility service—‘Cotton textiles’ —If bleaching of cotton textiles is part of cotton textile — 
industry to make it a public utility service. 


Schedule I of the Industrial Disputes Act enumerates certain industries which 
could be declared under the Act as public utility services. The cotton textiles indus- 
try which is item 5 in the Schedule would comprehend the entire process from the 
receipt of the cotton or yarn to the final stage when it is ready to go to the market 
and hence any industry engaged in bleaching cotton textiles should also be deemed 
to be engaged in the textile industry. The textile process, in its normal and well- 
understood sense, is large enough to include, in the present stage of development of 
the industry, bleaching, dyeing and other process required to finish the produce and 
make it marketable, 


R. Ramasubbu Ayyar, A.D. Sitaraman and B. R. Dolia, for Petitioner. 
V. Tyagarajan, M. R? Narayanaswami and N. Kannan, for Respondent. 
- RM. . Petition dismissed. 
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Gangpatia Pillai, 7. . Ĝañapathi Pillai v. Ekambaramnı. 
10th March, 1959. C.R.P. Nos. 1851 and 1854 of 1997. 
Madras Indebted Agriculturist (Re-payment of Debts) ‘Act (I of 1955), section 4 and 
Madras Indebted Agriculturists (Temporary Relief) Act (V of 1954)—Effect of, on 
limitation for actions for recovery of debi—Debt—If becomes payable by instalments—Limita- 
Ron Act (IX of 1908), Article 74—If applicable. 

The combined effect-of the two Madras Acts, V of 1954 and I of 1955, is to 
extend the’period of limitation for recovery of certain debts against agriculturists 
by a period of one year, one month and 26 days. The effect of section 4 of Madras 
Act I of 1955 is not to attract the provision of Article 74 of the Limitation Act which 
applies to cases of promissory notes or bonds under which the debts are made payable 
by instalments. The fact that the debt due by an agriculturists has been made pay- 
able by instalments by the Legislature would not convert the promissory note or 
bond into one payable by instalments within the meaning of Article 74, which 
deals with the classification of the instruments under which money is payable and 
has no relevance to subseqfient legislative enactments which make a debt payable 
in instalments, which is otherwise payable in lump-sum. 

V. S. Rangachari and N. Srinivasan, for Petitioners. 

R. T. Gopalakrishnan, for Respondent in C.R.P. No. 1854 of 1957. 


R.M.’ — ae N Petition dismissed. 
Ramaswami, F. Ramaswami v. Muniswami. 
gist March, 1959. S.A. No. 589 of 1957. 


Easements—Easemenis of necessity and quasi-easements—Difference ‘ between—Right 
of irrigation from a common well—If a quasi-easement. 

There is a clear distinction in law between easements of necessity and quasi- 
easements. Apparent and continuous easements which are necessary for the enjoy- 
ment of the dominant tenement in the state in which it was ed at the time when 
it was severed from the servient tenament are called quasi-easements. While in case 
of easements of nécessity, the necessity may be absolute, in cases of quasi-easements 
the necessity is a qualified one, viz., that without it the property is not capable of 
being enjoyed in the way it was enjoyed before. 

A right of irrigation is both apparent and continuous and is a quasi-easement. 

A, Nagarajan and A. Viswanathan, for Appellant. 

C. Natarajan, for Respondent. 


R.M. ——— Appeal allowed. 
Ramachandra Iyer, F. Sambasiva Chetty v. Mannankatti. 
srd April, 1959. . A.A.O. No. 326 of 1958. 


Workmen's Compensation Act (VILL of 1923), section 30—Appeal under—Appeal filed 
without depositing the amount awarded as compensation—Return and re-presentation with de- 
posit—If original presentation of appeal may be deemed proper by the subsequent deposit. 

An appeal presented under section 30 of the Workmen’s Compensation Act 
without a certificate of the deposit of fhe amount of compensation awarded is not 
a proper presentation. Subsequent production of the certificate after the period 
of limitation could not validate the original invalid presentation. 

P. Muthukumaraswami Mudaliar and Venkatachalapathi, for Appellant. 

R. Punyakoti Chettiar and T. S. Sundaram, for Respondent. 


R.M. ` — Appeal dismissed. 
Ganapatia Pillai, J. Palaniswami v. Palaniswami. 
grd April, 1959. C.R.P. No. 1 of 1959. 


Elections—Elections to panchayat, municipalities or local bodies—Election dispute— 
Power of tribunal to allow amendment—Scope and extent of. * 
kt is no doubt true that in cases of municipal and panchayat elections there js 
no specific power conferred upon the tribunals appointed to decide election disputes, 
to allow amendments to an election petition. But such a power is exercised by 
M—-N RC i 
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those tribunals also analogous to the power exercised by civil Courts under Order 
6, cule 17, Civil Procedure Code. But the power does not extend to allowing a new 
charge to be added after the period of limitation has expired. 


T. R. Srinivasan, for Petitioner. 
S. Mohan, for Respondent. 


R.M. ST Petition dismissed. 
Ramachandra Iyer, F. ' Qhamunnissa Begam v. Fatima Begam. 
ath April, 1959. C.R.P. Nos. 1167 and 1734 of 1958. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 37 (2)—Suit by a 
Mahomsdan co-sharer for partition—Claim of share in properties on the basis that they are 
joint properties though put in the name of defendants—Court-fee if should be paid on the market 
value of the shares claimed. 

Where å plaintiff, a Mohamedan co-sharer; claims partition and possession of! 
his share in the estate of a deceased on the footing that though several items of pro- 
perties were standing in the name of other co-sharers they really belong to the estate 
of the deceased, he could value the relief under section 37 (2) of the Madras Court- 
fees and Suits Valuation Act. So long as there is no allegation in the plaint that 
any of the co-sharers were claiming any item adversely to the others, the plaintiff 
should be deemed be in joint possession of the same. Where the plaintiff claims 
his share of moneys standing in the name of defendants on the allegation that they 
were put in their name nominally and they were for the benefit of the family 
the suit would fall under section 37 (2) of the Act and the plaintiff need not pay 
Court-fee on the value of his share. ' 

(1955) Andh. W.R. 348, referred. 

S. K. Ahmed Meeran, for Petitioner in C.R,P. No. 1167 of 1958. 


T. S. Krishnamurthi Ayyar, for Petitioner in C.R.P. No. 1734 of 1958. 


The Additional Government Pleader (K. Veeraswami), N. C. Raghavachari, 
N. S. Varadachari and $. V. Kumaraswami, for Respondent in both. 


R.M. — Petition allowed. 
Basheer Ahmed Sayeed, F. Paramasiva Thevar v. Raju Vijayakumara. 
8th April, 1959. A.A.O. No. 183 of 1958. 


Practice—Benamidar—Decree-holder dying after preliminary decree—If true owner can 
come on record in final decree proceedings. 


Where in a suit for redemption a decree-holder dies after the passing of the 
preliminary decree and before the final decree is passed, it will be open to a person 
who claims to be the true owner and states that the erstwhile plaintiff was only a 
benamidar for him, to come on record and continue the proceedings. 


(1942) 2 M.L.J. 463 : I.L.R. (1943) Mad. 164 (F.B.) ; I.L.R. 51 Mad. 219 : 
53 M.L.J. 568; 68 L.W. 683, referred to. 


A, Sundaram Ayyar, for Appellant. ~ 
K. S. Ramamurtht and P. Viswanathan, for Respondent. 


R.M. —— Appeal dismissed : Leave granted, 
Balakrishna Ayyar, J. Trichy-Srirangam Transport Co. v, 
13th April, 1959. Industrial Tribunal. 


W.P. No. 48 of 1958. 

_ Industrial disputes—Tribunal under—Powers of—If ‘governed by principles of res 

judicata—tIf could direct the introduction of a provident fund scheme—Employees’ Provident 
Fund Act (XIX of 1952), if a bar to creation of other provident funds. 

It is no doubt true that the Employees Provident Fund Act enables only the 

Scntral Government to extend the application of the Act to certain establishments. 

But that does not mean that an Industrial Tribunal deciding a dispuce under the 
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Industrial Disputes Act could not direct the introduction of a provident fund for 
the workers in the establishment concerned in the dispute. Such a scheme will be 
outside the Employees Provident Fund Act and may also differ in may respects from 
the fund created under the Act. 


_It is no doubt true that the provisions of the Code of Civil Procedure relating 
t res judicata do not apply to the Tribunal under. the Industrial Disputes Act. 
But the principle.of res judicata is not peculiar to Civil Procedure Code and it 
would apply to all proceedings which involve adjudication of disputed rights. 
Adjudications that have become final cannot be reagitated even before an 
Industrial Tribunal. Whatever matter is referred to a Tribunal by the Govern- 

, ment should be pressed before it and if any party fails to press any such claim 
they cannot be allowed to raise it again in relation to that period. 

Section 6 of the Madras Act XII of 1949 validating certain awards is uncons- 
titutional as offending against Article 14. of the Constitution. Moreover it has 
not the effect of reviving an award which has lapsed before the Act was passed. 

V. Tyagarajan and P. V. Marthandam, for Petitioner. 

R. Ramasubba Ayyar, A. D. Sitaraman, B. R. Dolia and V. S. Ramakrishnan, for 
Respondents. ~ 

R.M. 


——— Orders accordingly. 
Ramaswami, 7. Joseph Nadar v. Devadasan. 
21st April, 1959. S.A. No. 1201 of 1956. 

Travancore Christian Succession Act (II of 1092), sections 19 and 24—Scope of —Hus- 
band succeeding to wifes property—Nature of interest taken. 7 

Among Syrian Christians in the Travancore-Cochin State governed by the 
Travancore Christian Succession Act the husband’s right to his deceased wife’s 
property is only a life interest terminable at death or re-marriage. 

S. Padmanabhan, for Appellant. 

N. D. Jose, (Amicus Curie) for Respondent. 


R.M. — Appeal dismissed. 
Balakrishna Ayyar, F. Devichand Jestimull & Co. v. 
22nd April, 1959. i Collector of Central Excisé. 


W.P. Nos. 88, 109 to 111 of 1959. 

Sea Customs Act (VIL of 1878), sectlon 167 and Schedule—Item 8—Scope of. 

To bring a person within thepenal provisions of Item 8 of the Schedule to sec- 
tion 167 of the Sea Customs Act it is,necessary to ascertain either that he imported 
the gold orjwas connected in the import of the gold. That is either he should have 

“arranged for the import or abetted the same or received the same immediately after 
the import. To be in possession of gold or to buy or sell the same after the process 
of importation is complete even assuming that such importation is unlawful and 
independently of the series of acts connected with such importation will not fall 
within the terms of the aforesaid provision. . 

D. R. Venkatesa Ayyar and R. Rangachariar, for Petitioner in W.P. No. 88 of 1959. 


K. Rajah Ayyar, K. C. Jacob and S. K. L. Ratan, for Petitioners in W.P. Nos. 109 
to 111 of 1959. 


The Government Pleader (B. V. Viswanatha Ayyar), for Respondent in both. 


Re R.M. - =e Rule absolute. 
Ramachandra Iyer, F. Sajjan Bank (Private) Ltd. v. 
ist May, 1959. l Reserve Bank of India. 


W.P. No. 373 of 1957. 

Banking Companies Act (X of 1949), section 22—Validity—If opposed to Article 19 

(1) of the Constitution of India—Delegation of power to Reserve Bank—ZJf unconstitutional. 
Section 22 of the Banking Companies Act, 1949, which introduces a complete 
system of licensing of banks by the Reserve Bank is not unconstitutional and is not 
opposed to the fundamental right of a citizen to carry on banking business. The 
system of licensing contemplated under the section applies only to the particular 
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systern of banking where the customers are enabled tò operate by cheques and the 
object of the licensing is only to regulate the business of banking in that form. The 
power of licensing is not vested with a mere officer of the Bank and the standard 
for the exercise of the power is laid down in the section itself, and the power granted 
to the Reserve Bank is not an arbitrary one. Nor could it be said that the delegation 
of the power to the Reserve Bank~is in any way invalid. ° 

(History of the establishment and function of the Reserve Bank and the passing 
of the Banking Companies Act traced). A 

K. Rajah Ayyar, S. Mohan Kumaramangalam and K. V. Sankaran, for Petitioner. 

Messrs. King and Partridge, for Respondent. 


R.M. —— Petition dismissed. 
Somasundaram, F. Kasi Thevar v. Chinniah Konar. 
goth June, 1959. Crl.Rev. Case No. 124 of 1959. 


Criminal Procedure Code (V of 1898), section 4.79-4—Applicability—Proceedings under 
—Scope and effect of. | i 

The conditions necessary for the application of section 479-A of the Code of . 
Criminal Procedure are that the Court before it delivers its judgment or at any rate 
at the time of delivery of the judgment must form an opinion that a particular witness 
or witnesses is or are giving false evidence. If the necessary matetials were not plac- 
ed before the Court before the Judgment and if the Court could not form any opi- 
njon about the falsity ofthe evidence the Court cannot record any finding under the 
section. If section 479-A could not apply the bar under sub-section (6) of the 
section would not also apply and such cases can be proceeded under sections 476 
to 479 of the Code. 

ALR. 1958 All. 364 and A.I.R. 1959 Punj. 145, differed. 

(1958) M.L.J. (Orl) 491, explained. 

A.I.R. 1958 A.P. 657 and 1958 M.L.J. (Crl.) 233 and 859, referred. 

M. Sriniwvasagopalan, for Petitioner. 

The Public Prosecutor (P. S. Kailasam) for the State. 

S. V. Jayaram, for the Accused, : 


R.M. — Petition allowed. 


Rajagopalan, J. i Rathinavel v. Natchiappa. 
goth June, 1959. C.R.P. No. 1348 of 1958. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 70—Court of first 
instance determining certain amount as due and Court-fee paid thereon—Appellate Court re- 
ducing the amount due—Refund of Court-fee paid on the excess—tIf permissible. 


Where the lower Court determined the amount due in 4 suit at a particular 
figure and a party was obliged to pay the Court-fee on that amount, and the ap- 
pellate Court fixed the amount at a lower figure, the party who has paid Court-fee 
on the larger amount is entitled to claim refund of the Court-fee paid on the excess 
amount. Section 70 of the Madras Court-fees and Suits Valuation Act would 
govern. such cases of mistake also, the mistake being that of the lower Court which 
is rectified by the appellate Court. A party in such a case need not wait to pay 
Court-fee till the disposal of the appeal or revision. 

P. S. Chandrasekhara Ayyar and P. S. Ramachandran, for Petitioner. 

The Additional Government Pleader (K. Veeraswami), for Respondent. 


R.M. — Petition allowed. , 
Somasundaram and Ramaswami, FF. Parvathi, In re. 
and July, 1959. Crl. Appeal No. 113 of 1959. 


Penal Code—Section 309—Attempt to commit suicide—If punishable with punitive 
Sentence. 
` Per Curiam: While a Court would not be justified in treating an attempted 
suicide as a trivial offence, it cannot consider it as a very serious crime either, meri- 
ting deterent sentence. e 

T.-L. Nagaraja Rao, for Appellant. 
* The Public Prosecutor (P. S. Kailasam), for Staée. 


R.M. è —— Appeal dismissed. 


be. 
(Sim 


, "(Supreme Court.) . 
S. R. Das, C.F., N. H. Bhagwati State of Saurashtra v. Memion Haji Ismail Haji. 
and M. Hidayatullah, Ff. G.A. No. 185 of 1955. 
4th August, 1959. 
> Act of State” —Exercise of sovereign power—Extra-Provincial Jurisdiction Act. 

The act of the Dominion in. assuming the administration of Junagadh was an 
act of State. The fact that the Sovereign allows the inhabitants to retain their old 
laws and customs does not make the Sovereign subject to them and all rights under 
those laws are held at the pleasure of the Sovereign. 

There is nothing to prove that the Dominion has expressly or tacitly reeognized 
the old rights. The burden of proving that lay on the respondent-plaintiff. 

An act of State is an exercise of Sovereign power against an alien and neither 
intended nor purporting to bé legally founded. A defence of this kind does not 
seek to justify the action with reference to the law but questions the very jurisdiction 
of the Courts to pronounce upon the legality or justice of the action. 


161 E.R. 774 ; 98 E.R. 1045 ; 7 M.I.A. 555 at 578 and L.R. 42 I.A. 357 and 
L-R. 51 LA. 360, considered. l 

C. K. Daphtary, for Appellant. 

I. N. Shroff, for Respondent. 

H. J. Umrigar, for Interveners. 


G.R. _—_ Appeal allowed. 
[Supreme Court. | 

S. R. Das, C.F., N. H. Bhagwati Godrej & Co. v. C.I.T., Bombay. 

, and M. Hidayatullah, FF.. C.A. No. 183 of 1956. 


4th August, 1959. 

Income-tax Act (XI of 1922)—Compensation to Managing Agents—Meaning of Capital 
receipt or revenue receipt. : 

It is not always easy to decide whether a particular payment to a person is 
his income or whether it is to be regarded as his capital receipt. Eminent Judges 
have observed that “income” is a word of the broadest connotation and that it is 
difficult, and perhaps impossible, to define it by any precise general formula. 
Though in general the distinction between an income and a capital receipt is well 
recognised, cases do arise where the item lies on the border-line and the problem has 
to be solved on the particular facts of each case. No infallible criterion or test 
has been or can be laid down and the decided cases are only helpful in that they 
indicate the kind of consideration which may relevantly be borne in mind in appre- 
ciating the problem. The character of payment received may vary according 
to the circumstances. Thus, the amount received as consideration for the sale 
of a plot of land may ordinarily be capital, but if the business of the recipient 
is to buy and sell lands, it may well be his income. It is, therefore, necessary to — 
approach the problem keeping in view the particular facts and circumstances in 
which it has arisen ”. 

Managing agents in consideration of the Company paying Rs. 7,50,000 as 
compensation for releasing the Company from the onerous term as to remuneration 
contained in the managing agency agreement accepted remuneration for the re- 
maining term of their agency at 10 per cent. of the net annual profits in lieu of the 
higher remuneration which they are now entitled under the provisions of the 
existing managing agency agreement whether capital receipt or revenue receipt. 
(Question discussed.) ; 

Cases considered : 12 T.C. 427, 16 T.C. 605, C.A. No. 340 of 1957 decided 
on 20th March, 1959 (Notes of Recent Cases, M.L.J. Vol. 116—16, page 45). 


A-V. V. Sastri, for Appellant. 
M. C. Setalvad, Attorney-General of India, for Respondent. 


"GR. 
M—NR CG 


Appeal allowed. 


Ganapatia Pillai, F. Kanthimathi Mills v. 
20th March, 1959. Spl. Land Acquisition Officer, Madras. 
A.A.O, Nos. 41 and 42 of 1957. 
Civil Procedure Code (V of 1908), section 14.4——Restitution—Principle of —Applicability. 
The basis of the rule of restitution is not making the unsuccessful party disgorge 
any profit he had made out of the decree that was reversed on appeal but giving 
compensation to the successful party in the appeal for the loss which he had suffered 
by obeying the decree of the lower Court. Upon this principle, where a party has 
been obliged to deposit a certain amount into Court by the lower Court’s order and 
the amount due by him has subsequently been reduced on appeal, it makes no 
differenge to the applicability of the principle of restitution whether the original 
payment was made voluntarily or under threat of execution. Such a party would 
be entitled to claim interest by way of restitution, on the excess amount he was ob- 
liged to deposit by virtue of the decree of the lower Court. 


V. S. Ramakrishnan, for Appellant.. 


The Government Pleader (B. V. Viswanatha Ayyar), K. S. Ramamurthi and T. R. 
Mani, for Respondent. 
R.M. 


— Orders accordingly. 
Rajamannar, G. F., and Ganapatia Pillai, F. Vajrapuri Naidu v. 
~ 24th April, 1959. New Theatres Carnatic Talkies. 


L.P.A. No. 75 of 1958. 

Madras City Tenants Protection Act (III of 1922), sections 3, 9, and 12—Consti- 
iutional validity—If offending Articles 19 (1) (f), 19 (5) and 31 (2) of the Constitution— 
Scheme of the Act. 

The right given to a tenant under the Madras City Tenants Protection Act to 
acquire the land in his occupation is irrespective of considerations like the area of 
the land, the period or the purpose of the lease or the size or character of the building 
put up by the tenant. The contractual rights between a landlord and his tenant 
are not interfered with by the provisions of the Act till either a suit for ejectment is 
instituted by the landlord or a decree for that purpose is obtained. On the happening 
of this contingency two rights are conferred on the tenant, viz., first to obtain com- 
pensation for the building under section 3 and second the right to purchase the land 
on payment of its value under section 9 of the Act. Section g of the Act is not op- 
posed to Article 19 (1) (f) or (5) of the Constitution of India. Having regard to 
the history and object of the Act, the legislation is intended to advance public bene- 
fit and convenience and it does not offend against Article 31 (2) of the Constitution 
of India. 

The proviso to section 12 of the Act should be limited to those cases where the 
stipulation in the contract regarding erection of building relating to facts such as 
the size, the cost, the design of the building and such other cognate matters. To 
construe the proviso to mean that a landlord could stipulate with the tenant pro- 
hibiting him from erecting any building on the land will abrogate the very protection 
given under the section to the tenants. 

The word ‘ building ’ in section 2 (r) of the Act will include business premises, 
and dwelling houses and. would include a building like a cinema-theatre. 

G. R. Gagadisan, P. S. Ramachandran and V. S. Ramakrishnan, for Appellant. 

The Advocate-General (V. K. Tiruvenkatachari), R. G. Rajan and T. Ramakrishna, 
for Respondents. f . 

The Additional Government Pleader (K. Veeraswami), for State. 


R.M. — Appeal dismissed. 
Rajamannar, C.J., and Ganapatia Pillai, J. Abdul Subhan Sahib & Sons v. 
1st May, 1959. State of Madras. 


: W.A. No. 72 of 1958. 
Madras Buildings (Lease and Rent Control) Act (XXV of 1949), sestion 13— 
Exercise of power of exemption under—When improper. . 
"Yn deciding whether a particular order of exemption made by the State Govern- 
ment under section 13 of the Madras Buildings (Lease anid Rent Control) Act, 1949, 
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is in conformity with the object and policy of the Act, the fact that the tenant was 
obtaining an unconscionable advantage at the expense of the owner of the property, 
viz., by profiteering by sub-letting portions of the premises, is irrelevant. The Act 
provides a machinery by which it is open to the parties to have the fair rent fixed. 

The Act no doubt takes away the unrestricted power of the landlord to evict 
tenants. But section 7 of the Act provides two sets of circumstances under which 
tenants could be evicted, viz., that provided under sub-sections (2) and (3) of the 
section. In cases where a owner requires a non-residential building in the occupation 
of a tenant’ for his own use the policy of the Act is to deny the right of the landlord 
to evict a tenant unless the landlord himself does not occupy another non-residential 
building in the same city. Procuring a premises for a landlord for a purpose for 
which he would not be entitled to evict a tenant under the provisions of the Act 
(where an express provision exists) could not be in furtherance of: the object of 
the Act. - The Act itself provides for reasonable grounds of eviction and if a 
particular case does not fall within the provisions of the Act permitting such 
eviction the exercise of the power of exemption under section 1 3 of the Act for 
achieving such eviction would not be a reasonable exercise of the power. 


What constitutes an arbitrary exercise of power under the section has to be 
decided on the facts of each case. Taking irrelevant factors into consideration, 
taking into consideration a reason which the legislature, by reason of the specific 
provision in the Act, had decided is not a ground justifying eviction of a tenant, 
would be instances ‘of arbitrary exercise of the power of exemption. The Act pro- 
vides for certain grounds of eviction and it would not be open to the Government 
to add to these permitted grounds either on the score of inconvenience of the land- 
lord or on the ground that the landlord has made fair proposals to provide alter- 
native accommodation to the tenant. 


T. Venkatadri and M. A. Sattar Sayeed, for Appellant. 


The Additional Government Pleader (K. Veeraswami) and E. A. Viswanathan, 
for Respondents. 


R.M. —_— Rule absolute. 
Ramachandra Iyer, F. . Sha Shogalal v. State of Madras. 
19th May, 1959. W.P. No. 996 of 1958. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 1 3—Validity 
of an order of exemption under—How determined—Middlemen making profit—If could 
complain against an order of exemption from protection. 


Section 13 of the Madras Buildings (Lease and Rent Control) Act, 1949, is 
an enabling provision intended to meet a contingency when the remedy provided 
by the statute would be insufficient or inadequate in regard to a particular case. 
Apart from the question of hardship there may be cases where the restriction imposed 
on the landlord by the statute may benefit persons not within the contemplation 
of the Act and beyond the needs of the enactment. ~~ 

The Rent Control legislation is not intended to protect middlemen to make 
profits. But the specific remedies open to a landlord under the Act are inadequate 
to render justice in such cases. 

Though the definition of the terms ‘ landlord ’ and ‘ tenant’ in the Act is wide 
enough to include a principal lessee who has sublet the property, still the object of 
the Act is only to protect the tenants in occupation though in its operation it has to 
give protection to a wider class of tenants. The presence of middlemen, far from 
achieving the object of the Act in regulating the rent, would add to it to the extent 
of his profits. If the benefit of the Act is extended to middlemen who take pro- 
perties on lease, not for their own occupation, but as a business to earn profit by sub- 
letting, the constitutional validity of the Act itself would be doubtful. 

In, adjudging whether the exercise of the power under section 13 of the Act was 
proper a distinction shouldebe made between the cases where the tenant is merely 
a middleman and the cases where the tenant is in actual occupation of the demised 
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property, though “the Act no doubt would apply to both: In the later category 
of cases the power of exemption should be exercised with caution and if the Govern- 
ment aids a landlord by exempting the building in cases where he has been 
unsuccessful in an application under section 7 of the Act it would be a case of misuse 
of the statutory power as the exemption would enable an eviction and would there 
fore amount to a disregard of the standards fixed by the Act and opposed to its 
ject. This principle would not, ‘however, apply to the former category of cases 
where by virtue of an exemption order only the middleman is denied. protection 
under the Act. ‘ 

The issue of a notice is not a condition precedent td the assumption of juris- 
diction ‘under section 13 of the Act though a notice is necessary to the affected party : 
on grounds of natural justice. The object of such a notice is to give the affected 
party such information as would enable him to know the facts on which the pro- 
posed action is taken. 

V. Tyagarajan and M. A. Rajagopalan, for Petitioner. 


The Additional Government Pleader (K. Veeraswami) and V. S. Rangachari, for 
Respondents 1 and 2. ; 


=- RM. ns _ Petition dismissed. 
Rajagopalan, F. i Visvalingam Pillai v. 


29th fune, 1959. Karthikeya Mudaliar. 
; C.R.P. No. 892 of 1 958. 

Madras Cultivating Tenants Protection Act (XXV of 1955), section 4-B (x1) & (3)— 

Applicability of to lease prior to the Act—Revenue Court if can order costs in proceedings under. 

` Section 4-B (1) of the Madras Cultivating Tenants Protection Act would apply 
to an agreement of tenancy which the parties desire to enter into during the currency 
of the Act independent of the fact whether under the agreement the tenant in pos- 
session was liable to be evicted or not. The scheme of the Act is to provide for ex- 
change of leases and counterparts even during the period when the Statute secures 
immunity to the tenant from eviction. The Act recognises the need for a lease 
in writing and a landlord is entitled to call upon the tenant to execute a lease in 
conformity with the provisions of the Statute. Failure to do so would entail the 
penalty under section 4-B (3) of the Act. 

But the Revenue Court has no jurisdiction to order any party to pay costs to 
the other side in proceedings under section 4-B (3) of the Act though it has juris- 
diction ‘to levy fine. 

T. S. Kuppuswami Ayyar and R. Narayanan, for Petitioner. 

|. S. Naidu and R. Krishnamurthi, for Respondent. 


R.M. —— Order modified in part. 
Ramachandra Iyer, F. Kutty Ettan Raja v..Madhavan. 
goth June, 1959. ; C.R.P. Nos. 1888 and 1889 of 1958. 


Madras Cultivating Tenants Protection Act (XXV of 1955), section 3 (2)—Assignee of 
the interest of a cultivating tenant—If could be brought on record—Power of Revenue Court under. 

The provisions of the Code of Civil Procedure do not apply to proceedings under 
the Madras Cultivating Tenants’ Protection Act. The Act itself does not provide 
for the assignee of the interest of a cultivating tenant to get himself impleaded as 
a party to the proceedings under the Act. Moreover the definition of the term 
‘cultivating tenant’ itself makes it clear that the assignee of a cultivating tenant, | 
could not become a cultivating tenant in respect of the holding held by his assignor 
the reason being that there could be no privity of contract between the landlord: 
and the assignee of the lease. The question will be different in case of succession to 
the interest of a deceased cultivating tenant. Hence a Revenue Court under the 

* Act has no jurisdiction tg implead such assignees as parties to proceedings before it. 
A, K. Sriraman, for Petitioner. ‘ 
C. T.. Verghese, for -Respondent. a 


R:M: : —_——_ te 7 0 Petition alleibed. 


[Supreme Covrt.] , x 


S: R. Das, C.F., S- K. Das, A. K. Sarkar, Raja of Venkatagiri v. 

‘K. N. Wanchoo and M. Hidayatullah, FF. ` State of Andhra Pradesh. 

14th August, 1959. Rs : G.A. Nos. 188-190 of 1958, 

* . Madras Estates (Abolition and Conversion into-.Ryotwari) Act (XXVI of 1948), 
section 20—Scope. . ca 


“The Abolition Act is one of the Acts included in the Ninth Schedule and is 
protected by Article 31-B of the Constitution of India. In the circumstances, the 
Court must interpret the Abolition Act as it finds it by giving the ordinary and 

e natural meaning to the words used by the Madras Legislature and ‘uninfluenced 
. + by any preconceived notion as to validity of the Abolition. Act. ae 


In our view the scheme of the Act is to render ineffective all rights created after 
`- . July 1, 1945, for a period exceeding one year ”. a Ae. Te! 5 me 
A, Ve V. Shastri, for Appellants. Bek 
l H. N. Sanyal, Additional Solicitor-General, for Respondent. 
K..R: Chaudhari, for Respondent No. 2. D i 
GR. ho T Appeals dismissed. 


[Supreme ‘Court.] l 


S. R. Das, C.F. S. K. Das, A. K. Sarkar, ` Hindustan Forest Co., Ltd. v. 
K. N.. Wanchoo and M. Hidayatullah, FF. : Lal Chand. 
20th August, 1959. G.A. No. 161 of 1955. 


r : Jammu and Kashmir Limitation Act, Article 115, corresponding to Limitation Act 
`- (IX of 1908), Article 85—What is mutual. account. . ae 


In the present case there was no ‘ mutual account ” and hence the suit: did not 
fall within Article 115 of the Jammu and. Kashmir Limitation Act. 


The law under Article 85 of the Indian Limitation is laid; down in LL.R. 58 
Cal. 649. = es o, 


S. K. Kapur, for Appellant. 
Bhawanilal, for Respondent. . a oP» Be at 
G.R. >., Appeal allowed. 


[SUPREME Court.] - k hie we 
. B. P. Sinha, P. B. Gajendragadkar Gullapalli Nageswara“Rao v. 
and K. N. Wanchoo, FF. State of Andhra Pradesh. 
~ 21st August, 1959. ; G.A. Nos. 198 to 200 of 1959. 
Chief Minister—Performance of statutory duty—Doctrine of bias—Applicability.. 

The principle was that when a person is subject to bias in favour of or against 
a party to a dispute then he ought not to take part in the decision of that dispute. 
In the present case, however, it could not be said that in performing a statutory 
duty. the Chief Minister could be said to be biassed, nor had it been shown by 
evidence that he stood committed to any particular point of view so as to disqualify 

. him from acting. ` ext ; a 

O N. C. Chatterjee, for Appellant. . Š 
D. Narasaraju, Advocate-General of Andhra Pradesh, for Respondent. 

G.R. : : 2 Appeals dismissed. 


M—N RG 
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[Supreme Court.] 


B. P. Sinha, P. B. Gajendragadkar Shiva Jute Baling, Ltd. v. 
and K. N. Wanchoo, Fj. Hindley & Co., Ltd. 
` gist August, 1959. G.A. No. 262 of 1956, 


Arbitration (Protocol and Convention) Act. 


: The award was not bad as it had been made while proceedings were pending 
in India under the Indian Arbitration Act and also because the award granted 
penal damages in contravention of the law as it prevailed in India. 


G. B. Aggarwala, for Appellant. 


B. Sen, for Respondent. ° 
G.R. _ Appeal dismissed. 
{Supreme Court.] 
S. J. Imam, A. K. Sarkar f Gohar Begum v. 
and K. N. Wanchoo, F}. Suggi alias Nazma Begum. 
27th August, 1959. . G.A. No. 11 of 1959. 


Criminal Procedure Code (V of 1898), section 491—Custody of a child—Recovery. 


“ We further see no reason why the appellant should have been asked to proceed 
under the Guardians and Wards Act for recovering the custody of the child. She 
had of course the right to do so. But she had also a clear right to an order of the 
custody of the child under section 491 of the Code. ‘The fact that, she had a right 
under the Guardians and Wards Act is no justification for denying her the right 
under section 491. That is well established by case-law. 


The learned advocate for the respondent said, we should not interfere with the 
order of the High Court as it was a discretionary order. The learned Judges, how- 
ever, have not given any reason which led them to exercise their discretion in the 


-way they did. We are not satisfied that the discretion was judicially exercised”. 


K. M. Desai, for Appellant. 
Ganpat Rai, for Respondent Nos. 1 to 4 and 6. 
K. L. Hathi, for Respondent No. 5. 


G.R. — Appeal allowed. 
[SUPREME CouRrT.] . 

S. R. Das, C.F., S. K. Das, A. K. Sarkar, Babulal Parate v. 

K. N. Wanchoo and M. Hidayatullah, FF. State of Bombay. 

28th August, 1959. : G.A. No. 342 of 1956. 


States Re-organisation Act (XXXVII of 1956), section 8—Article 3 of the Constitution 
of India as amended by Constitution fifth Amendment Act—Article 122, í 


On the construction of Article 3 of the Constitution “ All that is contemplated 
is that the Parliament should have before it the views of the State Legislatures as 
to the proposal contained in the Bill and then it will be free to deal with the Bill 
as it thinks fit. The Proviso does not say that if and when a proposal is contained 
in the Bill and is modified subsequently by an amendment properly moved and 


. accepted in Parliament there must be fresh reference to the State Legislature and 


a fresh Bill must be introduced.” 


We recognise that the formation of a new composite State of Bombay as in 
section 8 of the Act was substantial modification of the original proposal of 3 units 
contained in the Bill. That, however, does not mean that it was nota proper 
amendment of the original proposal or the State Legislature had no opportunity 
of expressing its views on all the aspects of the subject-matter of the proposal. 

R. S. V. Mani, fot Appellant. ` 


C. K. Daphtary, Solicitor-General of India, for Respondent. . 
G.R. ne À Appeal dismissed. 


3t 


(Supreme Court.] s 


S. J. Imam and K. N. Wanchoo, F7. Viswanath v. State of 
3rd September, 1959. Uttar Pradesh, 
Cr.A. No. 32 of 1958. 


e Criminal law—Right of private self-defence—Extent. 


“ When the appellant’s sister was being abducted, even though by her husband, 
and there was an assault on her and she was compelled by force to go away from 
her father’s’ place, the appellant will have the right of private self-defence of the body 
of his sister against the assault with the intention of abducting her by force and the 

e right would extend to the causing of death”. In the present case the Court held 
that the right had not been exceeded and the appellant was entitled to be acquitted. 


a. P. Sinha, for Appellant. 
G. C. Mathur, for Respondent. 


G.R. Appeal allowed. 
Ramachandra Iyer, F. i Kanakasabai v. Muthayyan. 
ist July, 1959. , G.R.P. Nos. 19 to 22 of 1959. 


Tanjore Tenants and Pannaiyal Protection Act (XIV of 1952), sections 12 (1)and (13) (1) 
_—Power of Conciliation Officer to decide incidental questions—What orders are appealable. 


It is no doubt true that section 12 (1) of the Tanjore Tenants and Pannaiyal 
Protection Act; 1952, does not specifically enable a Conciliation Officer to 
decide the questions whether a particular person is a pannaiyal or not and.. 
whether a landlord is entitled to the exemption under the Act. Those questions 
could nevertheless be considered as incidental or collateral, but only as incidental, 
to the adjudication of the question of re-instatement of the dismissed pannaiyal under 
section 12 (1) of the Act. If, however, the question of such relationship is a substan- 
tial point in dispute the jurisdiction of the Conciliation Officer could be exercised 
only under section 13 (1) of the Act and any order made under that sub-section will 
be appealable under section 13 (2) of the Act. 


T. S. Kuppuswami Ayyar and T. R. Venkataraman, for Petitioner. 


S. Mohan Kumaramangalam, K. V. Sankaran and S. Ramaswami, for Respondents, 


<- RM. Petitions allowed : Case remanded, 
Rajagopalan, F. Gangadhara Mudaliar v. 
3rd July, 1959. Chotulal Sowcar. 


C.R.P. No. 1377 of 1958. 


Garnishee—Order against—Ex parte order—If could be set aside—If governed by any 
period of limitation. 


A Court has jurisdiction to set aside a garnishee order, made ex parte, even 
though the order has been made absolute, provided the Court is satisfied that there 
is sufficient justification for so doing. There is no specific provision of law either, 
prescribing any period of limitation to such applications. ° 


Quaere.—Whether the delay in filing an application should be taken into 
account in deciding whether the ex parte order is to be set aside or not ? 


192 
`N. C. Vijiaraghavachariar and N. C. Srinivasan, for Petitioner. ` 
G. V. Subramanya Ayyar, for Respondent. i 


RM., © © ` Petition remanded: 
‘Balakrishna Apar, fe  - Pioneer Motors v. State Transport Authority. 
< 6th July, 1959. W.P. No. 963 of 1957. 


Motor Vehicles Act (III of 1939), section 64-A—Power of State Transport Appellate 


_ Tribunal under to revise an order made in revision by the State Transport Authority. 


Section 64-A of the Motor Vehicles Act is wide enough to confer a power on 
the State Transport Appzllate Tribunal to entertain a revision against an: order 
made by the State Transport Authority in exercise of its revisional jurisdiction. 


K. Parasuraman, for Petitioner. 


. 


The Additional Government Pleader (K. Veeraswami), for Respondent. 


R.M. — ; Order quashed. 
Rajamaniar, C.F., and Ganapatia Pillai, F. Collector of Tanjore v. 


13th July, 1959. - ; : Hea Abo pee 
. .T.P. No. 11 of 1959. 


TE Madras Estates (Supplementary) Act (XXX of 1956), section 4—Delay in filing an 
application under- —If could be excused by the Special Appellate Tribunal. 


Limitation Act (IX of 1908), section 5—If applicable to proceedings under the Madras 
Act (XXX of 1956). -` , 


There is no specific provision in the Madras Estates (Supplementary) Act, 


1956, which confers jurisdiction on the Special Appellate Tribunal to condone any 


-delay in filing an application under section 4 of the Act-nor has the Tribunal any 
inherent jurisdiction to excuse the delay in filing an application before it. -The pro- 
visions of section 5 of the Limitation Act.could not be invoked in such cases as they 
would not fall within any of the categories mentioned in the section. 


The Government Pleader (K. Veeraswamt), for ‘Appellant. 
R. Sundaralingam, for Respondent. $ f e 
RM. 2 ` E ——— ' Application dismissed. 


Ramaswami, F. ` G. S. Naidu, Jn re. 


4th August, 1959. Crl. R. C. No. 1082 of 1958. 
, , (Crl. R. P. No. 1035 of 1958.) 


Madras City Police Act (II of 1888), sections 3 and 75—Public place—What is— 


. Verandah of a shop—If a public place. 


- Section 3 of the Madras City Police Act defines a public place and it is now well 
settled that a ‘ public place’ is orie where the public go, no matter whether they 
have a right to do so or not. Places where the public are actually in the habit of 


‘ going must be deemed to be a public place. As such the verdndah of a shop may 
. be deemed to be a public place. oe ` 


M.'S. Sethu and B. N. George, for Petitioner. 
The Public Prosecutor (P. S. Kailasam), for State. - 
R.M.: on a Š 


.- -Petition dismissed. 
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[Supreme Court. ] o 
S. K. Das, A. K. Sarkar and ; Rm. Ni. Ramaswami Chettiar v. 


K. Subba Rao, #7. Official Receiver. 
28th August, 1959. C.. A. No. 207 of 1955. 


Limitation Act (IX of 1908), Article 182 (5)—Provincial Insolvency Act (V of 1920), 
ection 54—Meaning of word ‘ void’, ' 


In section 54 of the Provincial Insolvency Act the word ‘ void ° means voidable 
and a transfer which can be avoided under section 54 of Provincial Insolvency Act, is 
valid as between the transferor and transferee and is void only against the Official 
Receiver and hence a transferee until the transfer is set aside is the only person en- 
titled to execute the decree ; and any application for execution made by the trans- 
feree are proper applications made in accordance with ‘law by a person competent 
to make the same to a proper Court. Even where the order of adjudication is based. 
on the act of insolvency constituted by a transfer of property found to be a fraudu- 
lent preference, the transfer stands till it is set aside. 


M. S. K. ‘Aiyangar, for Appellant. 
A. V. V. Shastri, for Respondent. 


G.R. —_—— f ‘Appeal dismissed. 
‘(Supreme Court.] > . 
S. R. Das, C.J., M. Hidayatullah l Radha Prasad Singh v' 
and K. G. Das Gupta, FF., Ro . Og Gajadhar Singh 
7th September, 1959. _ G. A. No. 19 of 1954, 


Practice—Appeal—Question of fact —Interference. 


The question as to what should be the right approach for a Court of appeal 
in deciding a question of fact already decided in one way by the Judge in the Court 
of first instance, has often engaged the attention of the Court, though the views 
expressed have not been uniform.’ Emphasis has been laid in some cases on the 
importance of the Court of appeal deciding for itself the question of fact when the 
appeal is on fact, though remembering that it should not lightly do so not having 
had the advantage which the trial Judge had of seeing the witnesses. More emphasis 
has been laid in other cases on the importance of not reversing the trial Judge’s 
findings of facts without compelling reasons. All the Courts in all the cases have 
stressed the rule which the Court of appeal should observe for themselves : that 
a Judge sitting in appeal not having had the opportunity of seeing and hearing the 


‘witnesses should think twice and more than twice before reversing the findings of 


fact arrived at by the trial Judge who has had that opportunity. To say that how- 
ever is not to show that the Court of appeal will never reverse a finding of fact of 
the trial Court. 


© 16 LA, 105; L.R. (1898) 1 Ch. 704; (1947)1 All E.R. 587; (1955) 1 All E.R. 
326; (1950) S.C.R. 781; LL.R. 43 Cal. 893, referred to. 


L. K. Jha, for Appellant. : i 
G. S. Pathak; for Respondent No. 1. 
S. D. Sikhri, for Respondents Nos. 3 and 4. 


G.R. Appeal dismissed. 
[SUPREME Courr.] 

S. R. Das, C.F., S. K. Das, A. K. Sarkar, Rehman Shagoo v- 

K. N. Wanchoo and M. Hidayatullah, F7. State of Jammu and Kashmir. 

Toth September, 1959. Cr. A. No. 60 of 1959- 


Jammu and Kashmir Enemy Agents Ordinance—Explosive Substances Act (VI of 1908) 
—Public Security Act—Article 14 of the Constitution of India. 


“ Certain offences may be so heinous or serious that.they may in certain cir- 
cumstances be treated as a class and tried in a different way. The offence treated 
by section 3 of the Jammu and Kashmir Enemy Agents Ordinance is not found as 

M—NRC i 
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such in the Penal Code but is a new offence of an aggravated kind which may in 
the circumstances, prevailing in the State be treated as different from the ordinary 
offences and may well be dealt with by a drastic procedure without encountering 
the charge of violation of the equal protection clause (Article 14). 


In pith and substance the Ordinance dealt with public order and criminal law 
and procedure and could not come under the head “defence”. The argumenj 
that the Ordinance was beyond legislative competence of His Highness was, there- 
fore, rejected. i i 

R. S. V. Mani, for Appellant., : : : 

Jaswant Singh, Advocate-General and G. S, Pathak, Senior Advocate, for 
Respondent, i é 
Appeal dismissed. 


[Supreme CouRT.] 


S. R. Das, S. K. Das and The A.C.C. Ltd., (Chaibasa) v. 
M. Hidayatullah, FF. Its Workmen. 
11th September, 1959. G. A. No. 87 of 1958. 


Industrial Disputes Act (XIV of 1947), sections 25-C' and 25-E—Lay off compensation. - 
No hard or fast rule or test could be devised to determine whether any two or 
more units comprised one or separate establishments. It would be necessary to 
examine in each case the relationship between the units taking into consideration: 
(1) ownership, (2) control and supervision, (3) finance, (4) management, (5) 


geographical proximity, and (6) general unity of purpose and functional integ- 


rality. A consideration of these factors would be the basis of deciding whether the 
different units could be considered as parts of a single establishment. 

In the present appeal the two units when considered in their true relationship 
constituted one integrated whole and consequently they formed one establishment 
for the purposes of section 25-C, consequently the Award of the Tribunal was set 
aside arid the workmen’s claim to lay off compensation under the Industrial 
Disputes Act was disallowed. 


R. -J< Kolah, for Appellant. 
B. C. Ghosh, for Respondent. 


G.R. — Appeal allowed. 
[SUPREME CourT,] 

S. J. Imam and K. Subba Rao, FJ. State of Bihar v. Hiralal Kejriwal. 

14th September, 1959. Cr. A. No. 36 of 1958. 


Essential Commodities Act (X of 1955), sections 7 and 16—Cotton Textile (Control of 
Movement. Order (1948), section 3-—Essential Supplies (Temporary Powers) Act (XXIV 
of 1946)—Criminal Procedure Code (V of 1898), section 438. 

An Order made or deemed to be made under the Commodities Ordinance,1955, 
cannot be described as a law other than Essential Commodities Ordinance where- 
under it is made. Such an Order is comprehended by clause (a) of section 16 (1) 
itself, and therefore clause (6) thereof has no application to it. In this view an 
interpretation different from that we have put on the provisions of section 16 of 
the Ordinance cannot be given to sub-section (2) of section 16 of the Act. For the 
reasons we have given in interpreting the provisions of section 16 of the Ordinance, 
we hold that under section 16 (2) both the Order and the Acts enumerated in the 
second part of it survived the expiry of the Ordinance and continued in force under 
‘the Act. For the above reasons we hold that the prosecution was validly launched 
against the accused under section 3 of the Order. 

K. P. Verma and R. C. Prasad, for Appellant. 

H. F.' Umrigar and B. P. Maheshwari, for Respondents. 


GR. t k Se . Appeal dismissed, 
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[Supreme Court.] 
S. F. Imam and K. Subba Rao, FF. ` -Jethanand Betab v. Delhi Administration 
15th September, 1959. Cr.A, No, 185 of 1957, 


* Wireless Telegraphy (Amendment) Act (XXXI of 1949), section 6 (1-A)—Object of. 


“ Act XVII of 1933 was passed to prohibit the possession of a wireless apparatus 
without a licence. Subsequently the Legislature thought that possession of a wireless 
transmitter was a graver offence, sometimes involving the security of State,' and 
so an amendment was made in 1949 constituting the possession of such apparatus 


à graver offence and imposing a more severe punishment ”: ` 
e 


M. B. Lall, for Appellant. Ai 
M. S. Bindhra and R. H. Dhebar, for Respondent, ' 
GR. eae Appeal dismissed. 
{Supreme Court.] 
B. P. Sinha, P. B. Gajendragadkar and Punjab National Bank v. Its Workmen. 
K. Subba Rao, FF. i C.A. Nos. 519-521 of 1958. 


24th September, 1959. 


Trade Union .Act (XVI of 1926)—Industrial Employment (Standing Orders) Act 
(XX of 1926)—Industrial Disputes Act (XIV of 1947), sections 33 and 33-A—Scope. 


“Tt can be justly claimed that though we have witnessed capital labour conflicts 
in our country, on the whole neither party has departed from the pursuit of peaceful 
methods, and both parties submit their disputes to be resolved in accordance with the 
provisions of the Act.” 


“Thus there can be no doubt that in an enquiry under section 33-A of the 
Industrial Disputes Act the employee would not succeed in obtaining an order of 
reinstatement merely by proving contravention of section 33 by the employer. After 
the contravention is proved it would still be open to the employer to justify the 
impugned dismissal on merits. That is a part of the dispute which the Tribunal 
has to consider because the complaint made by the employees is treated as an indus- 
trial dispute and all the relevant aspects of the said dispute fell to be considered 
under section 33-A ”. 


Regarding the “‘pen-down strike”, the Court held, “‘ we are prepared to concede 
that in the surcharged atmosphere, which generally accompanies strikes and when 
passions are aroused, a large scale and continuous pen-down strike may lead to 
untoward consequences. But, on the other hand,even in the case.of such a strike 
the employer is not without a remedy. He may bar the entry of the strikers 
within the premises by adopting effective and legitimate methods, as in fact 
the bank did in the present case from April 23. He may call upon the 
employees to vacate, and, on their refusal to do so, take due steps to suspend them 
from employment, proceed to hold proper enquiries according to the standing 
orders, and pass proper orders against them subject to the relevant provisions of 
the Act.” 


Out.of 150 employees if the Bank has failed to establish its specific case 
against any of the 136 employees, there is no reason why the general Rule should 
not prevail and employee should not get the relief of reinstatement. 


H. N. Sanyal, Additional Solicitor General of India and R., L. Anand, for 
Appellant and Respondent in cross appeal. 

M. C. Setalvad, Attorney General of India, for Respondent and appellant in 
cross appeal. a 


l ‘ 
GR. | Appeal dismissed with regard to 136 employees, 
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Rajamannar, G.J., and Ganapathia Pillai, 7. Meyappa Chettiar v. 
7th April, 1959. Murugappa & Sons. 
En CEE Me cau. Bs i Appeals Nos. 150, 152 of 1952. . 


à ‘Transfer of. Pró perty Act (IV of 1882), section 82—Scope of +Conti'ibution—Principle of. 
Section-82 of thé’ Transfer of Préperty Actproceeds on the ‘basic principle of 
the unity.of the mortgage debt. The principle of contribution comes into existence 


in many, situations as between co-sharers or co-tenants, partners, co-owners, co- 
parceners"atid so‘on. “The basis-of contribution in all such cases ig not. only -the 
common: ownership of: property but.also a common liability which was discharged 
by ONE a oo laxy À : $ Z aus ae , 

“Ri Gopalaswamì Ayyangar, for Appellants. ° - > 

MET S aa REENA T 7 tI . xe . A 

T. Venkatadri, E. A. Viswanathan, C. Sundaram, K. Parasurama Ayyar, for 

Respondents. a 


“RM. Pee F i Orders accordingly. 
Balakrishna: Ayyar, F. ` a ` Metro Goldwyn Meyér (India) Ltd. v. 
2gth Funes 1959. ` an _/’* Industrial Tribunal, Madras. 
toes ae: ca WAL No. 49:0f 1959. 


Industrial Disputes Act (XIV of 1947), section 10—Retrenchment—Scope of the Tribu- 


nals powers to inquire into: the’ need for. - ; i 


A P 8 J $ E E E r P g ` "es . os 2 Kos 

et is ‘not for a Tribunal under, the Industrial Disputes Act to: decide how the . 
business of a company is to be conducted. „Whether a future :year.would produce.,-. 
profits.or loss is a-matter for the, management to anticipate and provide for... It may.. 
be that .the anticipation of the management ‘may turn out: to be; erroneous. But.. 
the responsibility to take a.decision is:theirs and the Industrial Tribunal has nothing | 
to do- with it. ; That:the Tribunal is inclined.to,take,a more Opitimistic view of the- 
prospécts;of a business is not relevant so lọng,as the. bona fides of the management: , 
in effecting retrenchment is not questioned. ., Further. it.is for .the-management to, 
decide what work it will do and how many men it will employ to do it, whether they , . 
will expand their activities or contract itand soon. Nor isit necessary for a manage- 
ment to:wait till actual loss dccurs before effecting a’retrenchinent so long as their 
decision to ‘effect retrenchment is bona fide.and based on their normal business as- ' 
pects and there is no question of any-intention to victimise. It is not necessary to’ 
show, that ,there, isa loss in, praesenti or- actual reduction: of business ọn the-date of 
retrenchment to justify a decision of the management, to effect a.retrenchment.. ., , 


«V: Tyagarajan and N.C. Raghavachari, ‘for Appellants. | a 
D. Padmanabhan and B. Kalyanasundaram, for Respondents. S 


RM. te = PER = Petition allowed in part, 





att 
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Ramachandra Ayyar, F. ` Parameswaran v. Sarveswaran. 
Ist July, 1959. C.R.P. No. 1027 of 1958. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 36 (1)—Suit for 
accounts of dissolved partnership—Estimate by plaintiff—Court if can go behind. 


e While it is true generally that a Court is not bound by the valuation of the 
relief given by the plaintiff its power to go behind it is also limited to ascertaining 
the real value from the allegations in the plaint, which should be assumed to be 
correct for the purpose. Its power is limited only to ascertain the plaintiff’s esti- 
mate and not to substitute its own estimate. If the estimate given by a plaintiff 
is on the face,of it a sham one or so obviously wrong the Court can ask the plaintiff 
to make a proper estimate. But mere inaccuracy in the estimate will not make it 
a sham one and it is not for the Court to embark upon an inquiry as to the result 
of an account taking. Reality and not accuracy is the test for ascertaining a proper 
valuation under section 36 (1) of the Madras Court-fees and Suits Valuation Act. 


M. S. Venkatarama Ayyar and V. Krishnan, for Petitioner. 


Messrs. Row and Reddy and The Additional Government Pleader (M. M. 
Ismail), for Respondents. ; 


R.M. Petition allowed, 
Ramachandra Ayyar, F. ' Lakshmana v. Thiagaraja Mudaliar. 
Ist July, 1959. G.R.P. No. 2120 of 1958; 


C.R.P. No. 17 of 1959. 


Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956), section 4 
(3)—‘ Pathukattu tenure’—If connotes a permanent right of occupancy—Fair rent—If 
could be fixed. , 


Words and Phrases—‘ Pathukattu  tenure’—Meaning of. 


The word Pathukattu (Tamil) means a ryot’s usual holding and does not imply 
necessarily a permanent tenancy. The mere use of the word ‘ Pathukattu’ in a 
tenancy does not mean that there is a permanent tenancy right in the land. 


The limitation laid down in section 4(3) of the Madras Cultivating Tenants 
(Payment of Fair Rent) Act would not apply to cases where the period fixed under 
the contractual tenancy has expired and a landlord is entitled to apply to the Rent 
Court to fix the fair rent in respect of the tenancy continuing after the contract period. 
In fixing the fair rent the Rent Court would be entitled, and indeed bound, to 
take into consideration not only the income from the lands but also the trees standing 
thereon as part of the demised land. 


V. Venkataraman, for Petitioner. 
K. S. Naidu, for Respondent. 


R.M. Petition dismissed. 
Ganapathia Pillai, F. Ahmed Rowther v. Bathumul Bai. 
grd July, 1959. A.A.O. No. 356 ọf 1956. 


Civil Procedure Code (V of 1908), Order 41, rules 23 and 25—Remand by Appellate 
Court—Scope of. 


Rules 23 and 25 of Order 41 of the Code of Civil Procedure does not enable 
an Appellate Court to remand a suit for retrial merely on the ground that reception 
of addetional evidence is necessary.‘ Rule'2g refers to cases of remand where a decree 
is reversed on appeal and°such decrees were based on a preliminary point. Rule 
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25 provide for an Appellate Court directing the trial Court to take additional evi- 

,, decd required arid to return the evidence to the Appellate Court together with its 

' «findings, 'if necessary. st 
P ai 3 N w A 

DENA Srinivasa ' Ayyar, for Appellant. 
ATY ws Š y RT 


v AA H 3 


t 


LE 


g, A; Sundaram Appar and P. Balasubramaniam, for Respondents. 
Sp det REM ee? a ER he ee F a ° Order set, aside. 
Veet et pra gb tay whe, eet lite at as 
Ce a aT (TE ta ee i anes ik 
Tatts apt Pang ah ee Pe 3 g ea hae i 
itiuGahapathia Pillai, Jaso os o owo oue - . Paramasivan v. Sevasami. 
n Sandi Fuly, 1959. ii ih Oli. & A C.R.P: No. 388 of 1956. 


vx. Madras Indebted Agriculiurists (Repayment of. debts) Act (I of. 1955), section 2(a)— 

_, pAgriculturist—Exception—Joint family—Payment of kist in excess of the limit prescribed by 
Statute—Notional share of each member below the statutory limit—Such members if entitled 
to the benefits ofi the Acti + 055 ri e 


tnoi THe liability to pay kist on lands owned by a Hindu joint fainily is an entire one 

and it will not be open to any member to say that he will pay the proportionate kist 

` von his:share of the family property unless there is a partition. So long as he re- 

mains joint he is liable to pay the entire land revenue due upon the family lands. 

‘ Hence when such a family is assessed to land revenue exceeding the statutory limits 

` ‘every member of thé family willibe excluded from the benefit of the Act. .It is not 

*c‘open to sucha member to contend that his share of the land revenue, if a partition 
-Ovihad ' takeh placé; ‘would be below the statutory exception. 


: usitsy Retitioner not. represented.. _ 5 Big, che g n aged 
i \ ye aa ty p NO op A ` SSSA CINE * s , a : wie t i 
\ S:Fagannathan for? TR. Raiiithandran; for Respondent. “i 
R.M. eh, oe Tr. ‘Petition dismissed. 
Taare Sr 2 MMS Pig : 


eto et one aie ets en LAT aapi iaaa ites $ 
-| Balakrishna Ajyar, J, a = ante Sii Ranga’ Vilas Ginning Mills. v. 


“7th Faly g959 ang ge hy |. Industrial Tribunal, Madras. 
an. ictal en eli, ee, ' W-P. No. 1019 of'1958. 


erento iai be hoa doo E E E T 
soins, + Industrial Disputes “Act, (ALY, off 1947), section 33 (2)—Jurisdiciion of Tribunal under 
gi Saohes and, extent Of. itant ee gb te ute ans! eps 
or In ‘disposing’ of an application’ ‘under section 33 (2) ‘of thie: Industrial Disputes 
F Act. for ‘permission to dismiss an employee during the pendency of the adjudication 
Zn Ofa "dispute, the Tribunal‘has only to consider whether there was a prima facie case 
for dismissal of the workman or whether the management was actuated’ by improper 
motives or whether there was any unfair labour practice or victimisation involved 
in the action proposed to be taken. If there are no mala fides or unfair labour practice 
or victimisation involved the Tribunal is Bóúhä to givéthe permission asked for 
‘provided a prima facie case was made out for the proposed dismissal. It is not for 
the Tribunal to satisfy itself whether the charges framed against the employee has 
been proved. wo . 
afta (1953) S.C.J. 333; ALR. 1953 S.C. 241 5 (1957) S.C.J. 47: (1956) S.CLR. 
3 916: ALR. 1957 5.0. #2: A.LR. 1958 S.C. 79: (1958) S.C.J. 255 : 1958 M.L.J. 
“© (Crl.) 208, referred. B 


` P-M. R. Narayanaswami and N. Kannan,. for Petitioner.. . E 
S. Mohan Kumaramangalam, K. V. Sankaran and S. Ramaswami, for Respondėnts. 


ag 
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veges i a oG ore Sar i : ‘ ya) 

Me RM. eee car hon, Bae Sie, N _., Petition allowed. 
lore) roa, vt wet ye! a flay aout in ve cara : 
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Ramachandra Ayyar, F. Sri Pilaravaneswaraswami Temple v. 
rith ‘July, 1959. ` Govindaram Warriar. 
C.R.P. Nos. 1061 and 1522 of 1958. 


Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956)—Denial 


‘of the right of the tenant as cultivating tenant—If estops the landlord from suing for arrears e 


of rent in civil Court— Jurisdiction of civil and revenue Courts. 


Every tenant of an agricultural holding will not’ be a cultivating tenant within 
the meaning of the Fair Rent Act. Hence the- fact that a landlord denied the right 
of a tenant to apply under the Fair Rent Act will not estop him from claiming the 


. renti through å civil Court. A Rent Tribunal under the Fair Rent Act will have 


to decide whether the tenant is a ‘ cultivating tenant’ though incidentally and only 
incidentally it might also investigate whether there is at all the relationship of land- 
lord and tenant between the parties. A civil Court in a suit to recover the rent 
is not bound by such incidental findings and if on its own investigation finds that 


> the tenant is cultivating tenant, within the Act it may decline to pass a decree 


unless the fair rent is fixed by the Tribunal. The mere fact that the landlord took 
up a false plea before the Tribunal cannot relieve the civil Court of its duty to 
decide the question arising in the dispute. i 
- “At” Suñndaram Ayyar, for Petitioner. 
S. Sitarama, Ayyar, and S. Rajarama Ayyar, for Respondent. 


7 RM. : —_—— Petition allowed; 
Subrahmanyam, Je.“ í l Pankajammal v. Sambamoorthy. 
„30th July, 1959. l °° S.A. No. 795 of 1957- 


Civil Procedure Code (V of 1908), section 73. (1) and Limitation Act (IX of 1908), > 


i; Article 62—Limitation for suits claiming rateable distributton—Time—How computed. 


` Under Article 62 of the ‘Limitation ‘Act the time from which limitation runs for 
a suit ‘against a defendant claiming rateable distribution under section 73 (1) of the 
Civil Procedure ‘Code is the time when the defendant received the money. For 
purposes of Article 62 of the Limitation Act the defendant must be deemed to have 
received the money on the date of confirmation of the sale in cases where the 


‘ ‘defendant himself purchases and sets off the sale ‘price against his decree. 


K. S. Desikan and K. Raman, for Appellant. 
A. Narasimhachari and A. N. Rajagopalan, for, Respondent. 


Da R.Ma — Appeal dismissed. 
Ramaswami, f.  - Kasia Pillai v. 
` goth July, 1959. : Unnamalai Ammal. 


S.A. No. 1047 of 1957. 
` Words ‘and Phrases— Sarvaswathanthramai’ (Tamil)—Meaning of. 


‘The word’ ‘ Sarvaswathanthramai’ occurring in a settlement or gift deed 
indicates an absolute estate. 


! °> Te Venkatadri and K. Natarajan, for Appellant. 
O. Radhakrishnan, for Respondent. 


R.M. , a IE Appeal dismissed. 
Ramachandra Ayyar, J. Raruppannan v. Sadaya Maistry. 
gist Fuly, 1959. ; ` C.R.P. No. 1925 of 1958. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), sections 41 (2) and 50— 
Suit to set aside a summary decision—Court-fee payable. 


Section 41 (2) of the Madras Court-fees and Suits Valuation Act provides for? 
valuation of suits to set aside a summary decision of a civil or revenue Court. Sec- 
e , 


or 


40 


rhe a oe : k : Ps ` i 
tion §0 is in the nature of a residuary section providing for cases-not otherwise pro- 
vided for in the Act. In suits to set aside a summary order it is not correct to say 
that the subject-matter of the suit is the summary order itself. Such suits’ contem- 
plate the adjudication of-title and aie'not mere. appeals from the summary orders. 
Hence it cannot be said-as.a‘rule that such suits are incapable of valuation. “Under 
the new Madras Court-fees Act stich suits are divided’ into two categories—thoge 
capable of valuation and ‘those which. ate not so capable. Incidental reliefs 
such as injunction-or possession will-not:alter the character of the suit so'long as 
the. subject-matter of the suit has a-market value. The subject-matter of such'suits 
should be held to be what the:summary orders were concerned with viz., the 
immoveable : property and Court-fee has to be paid on the proportionate market- 
value as laid down in section 41 (2) of the Act. a 


| Messrs. Pais, Lobo and Alvares, for Petitioner. t l a 
The Government Pleader (K. Veeraswami) and K. Vaitheeswaran, for Respondent. 


. RM. sae Petition dismissed. 
Ramaswami, F. m oe ea a Rangammal, In re. 
3rd August, 1959. Crl. R.C. Nos. 1090 and rogi of 1958. 
Cri. R. Pet. Nos. 1043 and 1044 of 1958. 

Cr:R.P. No. 299 of 1959. 


Criminal Procedure Code (V of 1898), section 146 (f) (d)—Finding of Civil Court in 
. a reference under—tIf could be appealed against independently. ` : < 


~~ Section 146(1) (d) of the Code of Criminal Procedure lays down that no appeal, 
revision or review shall lie.from any finding of a civil Court given in a reference under 
section 146 of the Code, the reason being that the finding of the Civil Court gets 
merged. in the decision of the magistrate and all ‘the grounds that’ can be urged 
against the findings can be urged in. the proceedings against the final decision. 
S. Mohan Kumaramangalam and K.Y. Sankaran, for Petitioner in Cr.R.P. No. 299 
of: 1959 arid Cr.R.C. No. r0go of 1958. - Be es 


ar olig Prosecutor (P.'S. Kailasam), for in Cr.R.C.:Nos. 1090 and r091 of 
1958. cae : 


K. Narayanaswami and T. s. Ramaswami, for Responden t in Or.R.P, No. 299 of 
1959 and Respondent in Cr.R.C. Nos. 1090 and 1091 of 1958. 


R.M. <- — i Petition ‘dismissed. 
Rajamannar, C.J., and Ganapatia Pillai, F. Velusamy Thevar v., Raja Nadar. 
, 5th August, 1959. . A.A.O. No. 49' of 1959. 


Í "Representation of the People Act (XLVIII of 1951), sections 7 (d), 33 (5) and 36 (4) 


—Defects in certified copy of electoral roll—If a ground for rejection of nominations paper— 
Object. of provision—Any service undertaken by.:the appropriate Government—Undergoing 
training in Basic Training school—If a disqualification. v: ec 

The object of section 33 (5) of the Representation of the People Act is that there 
should be evidence that the candidate in question is an elector of a, different consti- 
tuency. Ifthat fact is reasonably clear any defect in the certified copy of the 
. electoral roll filed, even if it is a defect consisting of an interpolation or scoring off 
any part the copy will not amount to a defect of a substantial character to warrant 
the rejection of a riomination paper. Undergoing training'in a Basi¢ ‘Training 
School conducted ‘by the Government is not a disqualification within the meaning 
-of section 7 (d) of the Act:. ~ wot 


K. S. Desikan and K, ‘Raman, for Appellant. 
_T. Martin, for Respondent. ` io i 
R.M. —— is Appeal dismissed, 


at ‘ 


Balakrishna Ayyar, J. Govindarajan v. 
11th August, 1959. Regional Inspector , M.G. 
< and L.B., Vellore. 

: W.P. No. 6 of 1959. 


Madras Village 'Panchayats Act (X of 1950), section 11— Election °—Meaning of. 

A number of processes are involved in an election and the word ‘Election’ has 

to be interpreted according to the context in which it appears. The word ‘ election 

in sub-section (2) of section 11 of the Madras Village Panchayats Act would include 

not merely the stage or process of polling but also the process of nomination and the 

esub-section relating to filling of vacancy would apply in all cases where no person 

is elected whatever be the reason therefor. The sub-section would take effect in 

every case where the authorities have done everything necessary to hold an election 

and no person is elected either due to want of nomination, no votes being polled 
or all the votes polled being invalid. 


S. Mohan Kumaramangalam, K. V. Sankaran and S. Sethuratnam, for Petitioner. 


The Additional Government Pleader (M. M. Ismail), T. R. Srinivasan and 
A. C. Muniswami Reddi, for Respondent. 


R.M. — Petition allowed. 
Somasundaram, F. Public Prosecutor v. 
12th August, 1959.. Rangaswami. 


Cr. Appeal No. 478 of 1958. 


Prevention of Food Adulteration Act (XXXVII of 1954), section 10 (7)—Duty of Ins- 
pector under—Object and extent of. 


Under section 10 (7) of the Prevention of Food Adulteration Act where a Food 
Inspector takes any action under it, he shall as far as possible call not less than two 
persons to be present at the time when such action is taken and take their signatures. 
This safeguard is provided because of the severity of the sentence sought to be imposed 
on offenders under the Act. But the Inspector would have complied with the pro- 
cedure prescribed under the section if he has called two independent witnesses. 
He cannot compel the witnesses nor need he desist from taking samples if the witnesses 
refuse tó come. It is his duty to call witnesses and if they do not come to attest 
there is no obligation on him to call any further witness. 


The Public Prosecutor (P. S. Katlasam), for Appellant. 
C. K. Venkatanarasimhan, for Respondent. 


R.M. —— Appeal dismissed. 
Ananthanarayanan, J. Krishna Iyer v. 
19th August, 1959. Health Officer, Pudukottai 
Municipality. 


Gr]. R.C. No, 50 of 1959. 
(Crl. R.P. No. 50 of 1959.) 


Prevention of Food Adulteration Act (XXXVII of 1954), section 16 (x) and rule 49 
(2\—Keeping chilly paste in an imperfectly tinned container in a hotel—If an offence. 


Though the language of rule 49 (2) of the Prevention of Food Adulteration 
Rules is not very happy, still having regard to the’context and the broad purpose 
of the legislation the rule will apply to any food or ingredient of food- which is 
ultimately intended for sale whether directly as such or as part of some other food 
prepared with it. Hence where chilly paste is kept in an imperfect container 
in a hotel, the rule will be attracted as the chilly paste is intended for use in the 
preparations made in the hotel. . 


K. S. Varadachari and S. Krishnamurthi, for Petitioner. 
The Public Prosecutor ¢P. S. Kalasam), for Respondent. 


R.M. — Sentence reduced. 


=~ 


42 , 
Adimoola Mudaliar, Í n, n 
Crl. R. C. Nos. 37 and 67 of 1959. 
(Crl. R. P. Nos. 27 and 67 of 1959.) 


Penal Code (XLV of 1860), sections 378 and 425-—Offence under—What amounts to— ° 
Compelling, a person to pay his Lawful dues by witholding his property—lf an offence. 


: In‘order to constitute an offence of theft or mischief the necessary criminal in- 
tention has to be established. In the absence of such a intention the mere fact 
that a person removed.another’s property with a view to compelling the other to 
pay up his lawful dues, such as rert, ètc., will not make him an offender. Forcible 
removal of property of-another may amount to a tort but not a penal offence unless 
it is accompanied by: the intention to .cause wrongful loss or obtain wrongful -'gain. 


iy wots, 


14 CcW.N. 936; AIR. 1921 Pat. 390, referred. 7. | F 


Ananthanarayanan, J. 
2oth August; 1959- 


> 


K. Kalyanasundaram, for Petitioner. S, Pa 
-The Public Prosecutor (P. S. Kalasam), for Respondent.. 
R.M. i Petitions allowed. 


Somasundaram, F. 
26th August, 19595- ° 
Binal Gode (XLV of 1860), section 161—Receipt of illegal gratification— Frame of ` 
charge‘under—Need to conform to the requirements of ‘section. 
če under section 161 of the Penal Code it is neces- 
f the offence as set Out in the section. Mere receipt 
of money by a:public sekvant'in order‘to-get a job for another person ‘somewhere 
would not by itself necessarily be an offetice under section 161 of Indian Penal Code. 
The rendering or attempting to render any sérvice: with any public servant should 
be referred’ totin the charge and established before an‘-accused. ‘could be*convicted 
of ‘ansoffence ‘under that section. =? = " = > Pe E ' 
Aa. Sivakaminathan and T. R. -Gnanasekaran, for Appellant. , | ; 
The Public Prosecutor (P. S. Kailasam), for the ‘State. Sa 3 


R.M. ie 


get ON Perens 


Vo 





_ Krishnamurthi, In re. 
Cr] Appeal No. 110 of 1959. .: 


In a prosecution for an offen 
sary to prove all the ingredients o 


nih. 


Conviction set aside. 
E ea was s 


voe i 
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‘ e 
Balakrishna Ayyar, F. Express Newspapers (Private) Ltd. 
21st July, 1959. Madurai v. Industrial Tribunal, Madras. 
W.P. No. 184 of 1959. s 


Industrial Disputes Act (XIV of 1947)—Tribunal under —Furisdiction of in matters relat- 
ing to dismissal for misconduct. 
» In matters of discipline such as the dismissal of a workman for misconduct it is 
not for the tribunal under the Industrial Disputes Act to take evidence and decide 
for itself whether the workman in question merited dismissal, All that it could decide 
is whether there was want of good faith on the part of the management or whether 
there was any basic error or violation of principles of natural justice. It is impossible 
in an establishment to define exhaustively all the duties which a particular, work- 

ə man is todo. A compositor in a press will be under an obligation to do the work of 

‘joining’ which is part of his legitimate duties. 

M. R. Narayanaswami, for Petitioner. 

S. Mohankumaramangalam, K. V. Sankaran and S. Ramaswami, for Respondent. 


R.M. Rule absolute. 
Balakrishna Ayyar, 7. P. Orr & Sons (Private) Ltd. v. 
27th Fuly, 1959. Presiding Officer, Labour Tribunal. 


W.P. No. 13 of 1958. 

Industrial Disputes Act (XIV of 1947), sections 33 and 33-A—Scope of—Dismissal of 
workmen during the pendency of Conciliation Proceedings—Contravention of the section—If 
makes the dismissal void—Furisdiction of tribunal under. 

' On the language of the sections and having regard to their scheme it cannot 
be said that an order passed by a management in contravention of section 33 of the 
Industrial Disputes Act would be null and void. Far from it the Act provides penalties 
for such contravention. On a complaint made under section 33-A of the Act 
it cannot be said that the only jurisdiction of the tribunal is to direct re-instatement 
of the employees concerned. The Tribunal will have jurisdiction to decide the 


merits of the dispute as an industrial dispute and make suitable orders as the merits 
of the case warrant. 


A.LR. 1953 Bom. 1333 (1955) S.C.J. 253: (1955) 1 M.L.J. (8.C.) 148; 
A.LR. 1958 S.G. 761, followed. 


(1954) 1 L.L.J. 635 held not correct. 
M. K. Nambiyar, K. K. Venugopal and S. S. Sivaprakasa, for Petitioner. 


The Additional Government Pleader (M. M. Ismail), S. Mohan Kumaramanga- 
lam and K. V. Sankaran, for Respondents. . 


R.M. : Order quashed. 
Rajagopalan, F. Jamal Mohammad v. Tribunal 
ath August, 1959. for Disciplinary Proceedings, Madras. 


W.P. Nos. 324 and 666 of 1959. 


Madras Civil Services (Disciplinary Proceedings Tribunal) Rules, 1955 and the 
Tribunal under—Nature of. 


a 

The Madras Civil ‘Services (Disciplinary Proceedings) Tribunal Rules framed by 
the Government under Article 309 of the Constitution and other enabling powers 
though in essence statutory rules, are only rules to regulate conditions of service of 
civil servants under its administrative control. A breach of such rule by itself with 
nothing more cannot confer any justiciable right. The Tribunal set up under the 
rules, despite its composition of judicial officers, is only an admjnistrative tribunal and 
it is absolutely in the discretion of the Government to refer or not any matter to it, 
Similarly despite the judicial trappings which characterise the enquiry conducted by 
the tribunal, its report to the Government cannot be equated to a decision by a 

M—~N RC 
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judicial or quasi-judicial tribunal and a writ of certiorari or prohibition cannot -be 
issued to set aside such a report. 
S. Mohankumaramangalam and K. V. Sankaran, for Petitioner. 
The Government Pleader (K. Veeraswami), for Respondent. 
R.M. f Petition dismissed. 
, oe 


[Fut. Benca]. 


Somasundaram, Basheer Ahmed and . Employees State Insurance Corporation, 
Ramaswami. FF. Madras v. Haji Mohd. Ismail Saheb. 
19th Augusi, 1959. Crl. Mis. Petn. No. 821 of 1958. 


Criminal Procedure Code (V of 1898), sections 346 (1) and 526 (1)—-Power of High Court 
to direct trial of cases before Criminal Court not having territorial jurisdiction in respect of 
particular cases. 


Employees State Insurance Act (XXXIV of 1948), sections 39 and 40—Contribution by 
employees—Failure to pay—Offence if committed within the local limits where the Corporation 
Office is situated—Office of employee outside such local limits—Effect. ; 


The High Court may, in the circumstances contemplated in clauses (a) to (e) 
of section 526 (1) of the Criminal Procedure Code, clothe with jurisdiction any Court, 
not empowered under sections 177 to 184 of the Code to enquire into any offences 
and try the same provided that in other respects that Court is competent to inquire 
into and try such offences. 


37 M.L.J. 60: LL.R. 42 Mad. 791, followed. 
22 M.L.J. 141: I.L.R. 36 Mad. 387, held not good law. 


The section empowers the High Court to confer jurisdiction upon a Court not 
having local or territorial jurisdiction, to try an offence, if it is otherwise competent 
to try such offences. s e 


Section 346 (1) of the Code is wide enough to include cases of want of territorial 
or local jurisdiction in the magistrate concerned. 


A.LR. 1945 Mad. 526, differed. 


Apart from the general law that it is the duty of the debtor to seek his creditor 
and pay the dues, under the scheme of the Employees’ State Insurance Act, 1948, it is 
the duty of the employer to make the cdntribution due by him at the office of the 
State Insurance Corporation. A breach of the duty imposed by the Statute would 
constitute an offence triable by a Court within the local limits of whose jurisdiction 
the office of the Corporation is situate. 


Per Basheer Ahmed Sayeed, F.—“A patent distinction exists between the powers ex- 
ercisable by the High Court under section 24 of the Code of Civil Procedure and 
the powers exercisable under section 526 (1) of the Code of Criminal Procedure in 
regard to cases of want of territorial jurisdiction, A reading of section 526 (1) of the 
Code of Criminal Procedure discloses that the powers of the High Court under it 
are far wider than that contemplated under section 24 of the Civil Procedure Code. 
Section 526 (1) (e) (i) of the Code specifically vests the High Court with powers to 
order that any offence may be inquired into or tried by any Court not empowered 
under sections 177 to 384 of the Code, but in other respects competent to inquire 
into and try such offences, whenever it is made to appear to the High Court that 
such order is expedient for the ends of justice or is required by any provisions of 
the Code or will tend to the general convenience of the parties or witnesses.” 
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The Advoeate-General (V. K. Tiruvenkatachari) and The Public Prosecutor 
(P. S. Kailasam), for Petitioners. 


T. R. Thyagarajan, P. S. Chinnappa, A. Jagannatha Rao, A. Nagarajan and A. 
Viswanathan, for Respondents. 


R.M. Orders accordingly} 

e eS 
Rajagopala Ayyangar, J. Salem-Shevapet Sri Venkateswara 
19th. August, 1959. Bank, Ltd. v. K. K. Krishnan. 


W.P. No. 376 of 1957. 


Madras Shops and Establishments Act (XXXVI of 1947), section 41—Appeal under 
* <—Officer if bound to` inquire into the merits of the case. $ 


Section 41 (1) of the Madras Shops and Establishments Act enacts a rule of law, 
different from the Common Law as to contractual rights of master and servant, which 
restricts the right of the employer to dispense with the services of an employee only 
for a reasonable cause and after giving one month’s notice. Where the dismissal 
is effected on the ground of misconduct of the employee the statute insists on 
the charge of misconduct being held to be proved by statisfactory evidence recorded 
at an enquiry held for the purpose. It is the duty of the employer to conform to the 
requirements of the Statute and when once the appellate authority holds that the 
mandatory provisions of the section have not been complied with it is the duty of 
that authority to allow the appeal. The appellate authority is not intended to be a 
forum where an.inquiry into the misconduct of the employee justifying his dismissal 
could be gone into. 

M. K. Nambiyar, K. K. Venugopal and O. K. Ramalingam, for Petitioner. 


The Additional Government Pleader (M. M. Ismail) and Messrs. Row and Reddy. 
for Respondent. 


R.M. Petition dismissed. 
Ganapatia Pillai, J. Janakamma r. Rangaraj. 
2st August, 1959. C.R.P. No. 2068 of 1958. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7-A (4) and 
Rule 9 of the Rules and section 12—Power of remand by Appellate Authority—Scope and 
extent of. 

An order passed under section 7 (a) (4) of the Madras Buildings (Lease and Rent 
Control) Act could not be deemed an ex parte order within the scope of rule g of the 
Rules, where the tenant was represented by counsel and the arrears of rent were not 
paid. In the absence of an appeal against such an order, it is not open to the tenant to 
file an application to set aside the order on the footing that it was made ex parte. 
The mere fact that an appeal was filed against the order refusing to set aside the alleged 
ex parte order and the appellate Court remanded the matter to the Controller cannot 
give it any greater validity in law.In such cases acceptance by the other side of the cost 
awarded by the order of remand cannot make the order valid. An order of eviction 
passed under section 7-A (4) of the Act is the result of failure to pay the rent before 
the hearing and such an order has nothing to do with the original default complained 
of in the main application by the landlord.. In an appeal against an order made 
under section 7-A (4) of the Act the Appellate Authority cannot call for a finding 
whether’ the default on which the original petition was based was wilful or not. 
An order of remand by the Appellate Authority on a point not arising before the 
Rent Controller is imcompetent. - 

T. Venkatadri and K. Natarajan for Petitioner. 


M. R. Vijayarangam for Respondent. 
R.M. ° Petition allowed. 
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Balakrishna Ayyar, F. i ‘ Seshadri v. Commissioner, Vellore 
7th Neptember, 1959. ©- Municipality. 
D, , W.P. No. 929 of 1957. 

Government servants—Disciplinary proceedings—Duty of the person to submit to an inquiry 
—Bias as a disqualification—What amounts to. 

Government officials who are faced with disciplinary proceedings must present 
their case to the authority constituted to conduct the enquiry, whatever that authori- 
ty may be. Boycot and non-co-operation are not methods suited to such inquiries. 

Where the inquiring officer is biased against the person against whom charges 
are framed and where he has pre-determined that the person is guilty of the charges 
framed, there could be no fair inquiry by him. Merely because the enquiring 
officer is the head of an office or of a department and is therefore generally responsible 
for the*events that happen in his office it cannot be said that he is disqualified from 
holding an inquiry into the conduct of his subordinate. But where the responsi- 
bility of the officer in the transactions complained of is not merely general but is 
more intimate and specific than such officer will be disqualified from holding the 
enquiry. 

. Messrs. Fan and San, for Petitioner. 
K, Veeraswami (The Government Pleader), for Respondent. 


R.M. . Rule absolute. 


Rajamannar, C.F. and Ganapatia Pillai, F. Buckingham & Carnatic 
11th September, 1959. Company, Ltd., Madras v. Industrial 


Tribunal Madras. 
W.A. Nos. 49 and 50 of 1959. 


Industrial Disputes Act (XIV of 1947), section 2 (k)—Industrial dispute—Collective 
disputes by majority of workers—What amounts to—Several units of an establishment—If should 
be treated as one. < 


Though the definition of the term “industrial dispute’ in section 2 (k) of the 
Industrial Disputes Act is very wide it is now well established that only collective 
disputes and not a mere individual dispute that will fall within the scope of the Act. 
But eyen an individual dispute can become an industrial dispute if it is taken up by 
a union of workers or a number of workmen. Inan establishment which employs 
a large number of workmen having defined work and falling into several groups it is 
possible that an industrial dispute could arise between the management and a parti- 

` cular group of workmen.’ It cannot be said in such cases that a majority of the 
total number of employees in the entire establishment should take up the cause. In 
establishments which employ several well-defined sections of workmen and has several 

, units, it cannot be said that the entire extablishment should be treated as one unit 
‘to decide whether the dispute raised by the workmen in one unit has the backing ofa 
Majority or not. 


K. Rajah Ayyar, for M/s. King and Partridge, for Appellants. 
S. Mohankumaramangalam and 'K. V. Sankaran, for Respondent. 
RM. ` Appeals dismissed. 
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P} D 
[SUPREME Court]. 
S. J. Imam and K. N. Wanchoo, FF. Abdul Rehman Mahamad Yusul v. 
15th September, 1959. Mahamed Haji Ahmed Agbotwala. 


” 


Cr.A. No. 174 of 1956. 

Criminal Procedure Code (V of 1898), sections 198 and 199—Scope of provisions. 

“In our opinion“the provisions of section 198, Criminal Procedure Code, are 
mandatory. Even in section 238 of the Code of Criminal Procedure the importance 
of the provisions of section 198 or section 199 of the Code is emphasised. Clause 
(3) of this section specifically stated that the provisions of this section do not autho- 
rise the conviction of an offence referred to in section 198 or 199 when no complaint 
has been made as required by these sections. The Presidency Magistrate, wrongly 
framed the charge, as on the record, when in respect of the offence charged there 
was no complaint filed and the facts as stated in the complaint actually filed did 
not make out the offence as charged.” 

E. B. Ghaswala, for Appellant. 

C.B. Aggarwala, for Respondent No. 1. 

H. J. Umrigar, for State. 


. G. R.. — Appeal allowed. 
[SUPREME CourrT.] 
S. J. Imam and K. Subbarao, F7. Chimanlal Premchand v. 


15th September, 1959. State of Bombay. 


: ; Cr. A. No. 200 of 1957, 
Bombay Agricultural Produce Market Rules (1941), rule 65 (1)—Scope—Dealing in 
cotton pressed into bales—If contravenes rule 65. 


Cotton, ginned or unginned, continues to be cotton till it loses its identity 

by some chemical or industrial process. So long as the identity is not lost the fact . 
that it is pressed into bales or packed otherwise does not make it any the less cotton 
specified in the Schedule to the Act. In this view, the pressed cotton in bales is an 
agricultural produce as defined in section 2 (1) of the Act, and, threfore, the 
appellant in doing business in the said produce without licence has contravened rule 
65 of the Bombay Agricultural Produce Market Rules. 

Purshotam Tricumdas, for Appellant. 

H. J. Umrigar, for Respondent. 


G.R. SS Appeal dismissed. 
[Supreme Court.] 

S. R. Das, C.F., M. Hidayatullah and Satyanarayana Laxminarayan Hegde v. 

K. C. Das Gupta, F}. Mallikarajun Bhavanappa Tirumale. 


25th September, 1959. C.A. No. 189 of 1955. 


Constitution of India (1890), Article 227— Writ of certiorari—Error apparent from the 
Jace of the record—Test—Civil Procedure Code (V of 1908), section 115—Applicability. 

“ The Bombay Revenue Tribunal took the view that the plaintiff-respondent 
must fail in his application for possession because he had failed to terminate the tenan- 
cy by notice before taking proceedings for ejectment. Is the conclusion wrong and if 
so, is such error apparent on the face of the record? An error which has to be establish- 
ed by a long drawn process of reasoning on points where there may conceivably be 
two opinions can hardly be said to be an error apparent on the face of the record.” 

However wider Article 227 of the Constitution may be than the provisions of 
section 115 of Civil Procedure Code, it is well-established that the High Court cannot 
in exercising its powers under Article 227 assume a 


. : : ppellate powers to correct every 
mistake of law. If anything it may merely be an erroneous decision which, in the 


absence of any provision for appeal, cannot be corrected by the High Court in revi- 
sion under section 115, Civil Procedure Code or under Article 227, 


Prushotam Tricumdas and N. Lal, for Appellants. : , K 
A. V. Viswanatha Sastri and M.S.K. Sastri, for Respondent. 
G.R. ° SSS 


Appeal allowed. 
M—-NRC 
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a [SUPREME CourrT.] 
S. R. Das, C.J., S. K. Das, A. K. Sarkar, Gurnej Singh v. Pratap Singh 
-K. Subba Rao and M. Hidayatullah, FF. Kairon. 
goth September, 1959. G.A. No. 324 of 1959. 


Representation of the People Act (XLIII of 1951), sections 123(7) and 123 (8)—Village 
Officers—Lambardar. : : 

The Court rejected the contention that Lambardar was both Revenue Officer 
and Village Accountant. 

After scrutinizing the various provisions of the Punjab Land Revenue Act and 
the Rules held that there was a clear distinction between the village headman and a 
patwari and that Parliament had enacted section 123 (8) of the Representation of the 
People Act, 1951, with that distinction in view. Under this section it was observed as 
it originally stood, obtaining assistance from any person serving under the Govern- 
ment was a corrupt practice. But then came the amendment in 1956 and, when 
Parliament, with the knowledge of the clear distinction between the two categories of 
officers, expressly included the one within the definition of revenue officers and 
excluded the other village officers from it, it would be unreasonable to construe the 
clause in such a way as to include the village headmen in the category of village 
accountants. 

N. C. Chatterjee, for Appellant. 

_G. S. Pathak, for Respondent. 

G.R. Appeal dismissed. 


[SupReME CourrT.] ; 
S. R. Das, C.F. and K. Subba Rao. K. L. Borkar v. Devrao Laxman Anande. 
goth September, 1959.3 ` C.A. No. 455 of 1958. 
Representation of the People Act (XLII of 1951), section 1o1—Scope. 


“The question of throwing away of votes, cannot arise in the absence of special 
pleadings that the particular voter had cast the vote with the knowledge that they 
-were voting in favour of a disqualified person.” 


“ The ballot papers not rejected under rule 57 were to be deemed as valid and 
counted as such. In the instant case, if the votes secured by the respondent are 
valid votes then the appellant had not secured majority of valid votes. As the appel- 
lant had produced no evidence before the tribunal in support of his allegation that the 
voters had cast their votes for the respondent with the full knowledge that they were 
voting for the disqualfied candidate the votes so cast could not be deemed to have 
‘been thrown away within the meaning of the Act.” 


N. Lall, for Appellant. 


Nemo, for Respondent. 
G.R. Appeal dismissed. 


a 


[SUPREME CourrT.] ; 
S. K. Das, A.K. Sarkar and Romesh Chand Arora y. State. 
M. Hidayatullah, Fj. Cr.A. No. 70 of 1957. 
6th October, 1959. Oe 
Criminal Procedure Code (V of 1898), section 526—Scope—Powers of the High Court to 
transfer a case to iiself. : 
“In exercising its revisional powers a High Court upon having the records of a 
criminal proceeding brought to its notice on an appeal from the conviction can call 
upon the appellant to show cause why. the sentence should not be enhanced, and 
having heard and dismissed the appeal, can forthwith enhance the sentence under its 
‘revisional power. - °. 
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; ‘ 
The High Court had not acted illegally in transferring the case to its file or in 
enhancing the sentence after hearing the accused. - 


A departure from the usual practice of allowing the appeal to be decided by the 
Court of Sessions before exercising revisional powers should not be encouraged.” 


Y. Kumar, for Appellant. 
R. H. Debhar, for Respondent. 


GR: Appeal dismissed. 


[Supreme Court] 


B. P. Sinha, P. B. Gajendragadkar and Indian General Navigation & Rly. 
K. Subba Rao. > Co., Ltd. v. Their Workmen. 
14th October, 1959. : C.A. No. 86 of 1958. 


Industrial Disputes Act (XIV of 1947)—LIllegal strike cannot be justified. 


“Tt is a little difficult to understand how a strike in respect of a public utility ser- 
vice which is clearly illegal, could at the same time be characterized as perfectly 
justified. ‘These two conclusions cannot in law co-exist. 


The tendency to condone what has been declared to be illegal by statute must be 
deprecated and it must be clearly understood by those who take part in an illegal 
strike that thereby they make themselves liable to be dealt with by their employers. 
There may be reasons for distinguishing the case of those who may have acted as mere 
dumb driven cattle from those who have taken an active part in fomenting . the 
ecu and instigating workmen to join such a strike, or have taken recourse to 
violence.” ; f 


M. C. Settalvad (Attorney-General of India), for Appellant. 
Hiharundu Dutt Mazumdar, for Respondent. l 
G.R. ; Appeal parily allowed. 


[SUPREME CouRT.] ; . 
B. P. Sinha, P. B. Gajendragadkar and Indian Bank Ltd. & others v. Its Workmen. 


K. N. Wanchoo, F7. C.A. Nos. 63 and 64 of 1957 and 
16th October, 1959. C.A. No. go of 1958 and C.A. No. 
169 of 1958.. 


Industrial Disputes Act (XIV of 1947), section 25-F—Gratuity. 


The principal question in the three appeals was whether a scheme of gratuity 
can be framed by Industrial Tribunals for workmen who are entitled to the benefits. 
of section 25-F of the Industrial Disputes Act. The question was also raised in the 
form whether workmen were entitled to the double benefit of a gratuity as well as 
compensation on retrenchment. 


In dealing with this question it is important to bear in mind the true character 
of gratuity as distinguished from retrenchment compensation. Gratuity is a kindof e 
retirement benefit like the provident fund or pension. On the other hand retrench- 
ment compensation is not a retirement benefit at all. As the expression retrench- 
ment compensation indicates it is compensation paid to workman on his retirement 


nig 


` 
and it is intended to give him some relief and to soften the rigour of hardship which 
retrenchment inevitably causes. It was impossible to say that the grant of any one 
ra a benefit under law or otherwise excludes the claim for the grant of any other 
enent. x 


M. S. K. Shasiri, for Appellants in C.A. Nos. 63 and 64 of 1957. 


C. K. Daphtary, Solicitor-General of India, for Appellants in C.A. Nos. go and 
169 of 1958. 


S. Gupta and M. K. Ramamurti, for Respondents in C.A. Nos.’63 and 64 of 1957. 
Y. Kumar, for Respondent in G.A. No. go of 1958. 
Phacke, for Respondent in C. A. No. 169 of 1958. 
G.R. 

Appeals’ dismissed. 


[SupREME Court.] 


B. P. Sinha, P.B. Gajendragadkar and Brahmachari Research Institute v. 
K. N. Wanchoo, FF. ; Its Workmen. 
16th October, 1959- G.A. No. 4 of 1958. 


Industrial Disputes Act (XIV of 1947), section 25-F —Scope. 


Where the employer had paid compensation on retrenchment the workmen were 
not entitled to anything further under the award. 


B. Sen, for Appellants. ’ 
Sukumar Ghosh, for Respondents. 
GR. : Appeal allowed. 


[Supreme Covurt.] 
B. P. Sinha, P. B. Gajendragadkar and Dunlops v. Its Workmen. 
K. N. Wanchoo, Ff. C.A. Nos. 159 and 160 of 1959. 
16th October, 1959. 


Industrial Disputes Act (XIV of 1947)—AU India Concern—Uniform Scheme. 


It would be advisable to have uniform conditions of service in an all India con- 
cern, but industrial adjudication in this country is based on what is known as the 
industry-cum-region basis and cases may arise where it may be necessary in following 
this principle to make changes even where the conditions of service of anfAll India 
Concern are uniform. If the Tribunal felt that the conditions of service were unfair 
it would be its duty to alter them irrespective of the fact that the demand is made by 
only a small minority of the workmen employed in one place out of the many in 
places where the concern carries on business. 


N. Palkhiwala, for Appellant. 
K. L. Hathi, for Respondents. 
G.R. Appeal dismissed. 


5I , , 


Rajagopalan and Ramachandra Ayyar, FF. Mohd. Abdul Khader v. 
5th August, 1959. Muthia Chettiar. 
Appeal No. 387 of 1955- 


Words and Phrases—‘ Advance ’—If and when a loan. 


Interpretation of Deeds—Legal maxim—‘ Expressio unis est exclusio alterius ’~— 
Applicability—Advance—If loan. 


An ‘ advance’ means literally a payment before hand. In certain cases it may 
R be a loan but not necessarily so. Where an advance is declared to þe re-payable 
though only conditionally, it would lean to the side of a loan. : 


In interpreting deeds the applicability of the maxim expressio unis est exclusio 
„alterius is not an absolute one and its application depends on the intention of the 
parties as discoverable upon the face of the instrument. The maxim ought not to 
be applied when its application, having regard to the subject-matter to which it is 
sought to be applied, would lead to inconsistency or injustice. 


Where a certain sum of money was advanced by one party to another under an 
agreement that the same should be recouped in a certain manner, viz., by the distri- 
bution of a film for a specific perid, and it is also clear that the advance is to be 
repaid in any event it cannot be contended that if the proceeds of the film distri- 
bution was not sufficient to recoup the advance the same could not be recovered 
‘otherwise from the party liable. The clause relating to recoupment by the distri- 
bution of the film provides only an additional right of lien or set off and cannot be 
held to exclude the obligation to repay the advance or such portion of it as remained 
unpaid after the period of contract is over. 


R. Ramamurthy Ayyar and A. R. Krishnaswami, for Appellant. 
K. Rajah Ayyar and K. S. Ramamurthi, for Respondent. 


R.M. Appeal allowed. 
Basheer Ahmad Sayeed and Ramaswami, FF. The State of Madras v, 
4th September, 1959. Kamaksha Pillai, 


S.A. No. 633 of 1957. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), 
section 3 (b)—Scope of—Notification and acquisition of estate—Effect of—Rights of fishery 
enjoyed in tank in poramboke situated in estate from a long time—If vest in Government— 
Right of persons enjoying such rights to declaration from Civil Court—Appropriate remedy— 
Madras Land Encroachment Act (LI of 1905)—Applicability. 


The provisions of section 3 (b) of Madras Act (XXVI of 1948) are specific, 
unqualified and unreserved, namely, that the entire estate including poromboke, 
tanks, fisheries, shall stand transferred to the Government and vest in the Govern- 
ment. There is no provision in the Act which enables persons who had been en- 
joying rights of fishery for a long time in a tank in a poramboke, situate in an estate 
notified and taken over under the Act, to apply for a patta for the fishery rights, 
and they cannot get any benefit by way of compensation or otherwise, when the 
rights claimed are not the creation of the landholder. Nor has the Madras Land 
Encroachment Act (III of 1905) any application whatever,so as to entitle the clai- 
mants to a declaration of such rights by a civil Court. The only possible remedy 
is a petition to the Board of Revenue under the Board’s Standing Orders, the tract 
having became ryotwari after the acquisition under Act XXVI of 1948. 
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Section 2 of the Madras Land Encroachment Act declares, subject to the saving 
‘clause, that the Government is the owner of cértain kinds of properties, which are 
defined as those which are not the property of anyone else and which are enumerated. 
in the section. The saving clause declares that the Act does not affect pre-existing 
rights therein and does not supersede the rights of riparian owners. It is nota 
vesting declaration but only a property declaration with reference to unappropriated 
properties existing in 1905 and the declaratory Act exhausts itself with this decla- 
ration, Any subsequent acquisitions or extinctions of rights would not be under 
the Act but would be under other statutes and the Common Law of the land. 


LL.R. 37 Mad. '364:!LL.R. 23 M.L.J. 109; LLR. 40 Mad. 886: 33: 
M.L. ft 154: L,R. 44 I.A. 166 (P.C.) ; I.L.R. 41 Mad. 840: 35 M.L.J. 159 (F.B.) ; 
I.L.R, 42 Mad. 239 ; I.L.R. 49 Mad. 249 : 50 M.L.J. 391 : LR. 53 I.A. 64 (P.C.) ; 
33 M.L.J. 4.15 ; (1938) 2 M.L.J. 434 ; ALR 1937 Mad. 292, relied on. 


What vests in the Government under section 3 of Madras Act XXVI of 1948: 
is the entire estate and the entire estate would certainly comprise the tank and the 
right to fish in the tank, which is immoveable property. 


(1955) 2 5.C.R. 907: 1956 S.C.J. 89: (1956) 1 M.L.J. (S.C.) 63: (1956) 
An.W.R. (S.C.) 63 ; (1955) 1 M.L.J. 264; (1957) 2 M.L.T. 244 ; (1959) 1 M.L.J- 
185 ; (1959) 1 M.L.J. 195 ; (1958) 1 An.W.R. 420 referred. 


Fisheries are in their nature mere profits of the soil over which the water flows. 
„and the title to a fishery arises from ‘the right to the soil, though, in certain circum- 
stances, in regard to private fisheries, the fishery may be severed from the soil. Even 
in such a case, the rights of fishery, which are customary rights would vest in the 
Coverntnent under section 3 (b) of Act XXVI of 1948. 


Case-law reviewed. l 

The Advocate-Ġeneral (V. K. Tiruvenkatachari) and The Government Pleader 
(K. Veeraswami) for Appellant. 
‘ . \ 


G. R. Fagadisan, for Respondents. 
P.R.N. , Appeal allowed ; decree reversed. 
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‘Balakrishna Ayyar, $ ` The Hindu v. Labour Court, Madras. 
roth Auġust; 1959. W.P. Nos. 892 and 893 of 1958. 
Industrial Employment Standing Orders Act (XX of 1946), Schedule—Model Standing 
Qrders under—Standing Order No. 13-—~Termination of employment—What amounts to. 


‘Termination of employment,’ as distinguished from ‘termination of service’, of a 
workman may be brought about in various ways such as death or incapacity of the 
workman, bankrupicy or closure of the éstablishineiit, abandonmént of service by the 
workman and soon. It may be open to the parties concerned to include in the 
Standing Orders matters which are outside the Schedule to the Industrial Employ- 

*ment (Standing Orders) Act. This Schedule insists on a provision being made in 
respect of matters enumerated therein. The term ‘termination of employment’ in 
Clause 13 of the Model Standing Orders is different from ‘termination ofservice’ and 
would include cases of retirement on attaining the age of superannuation. It is 
open to the Certifying Officer or the Labour Court on appeal to go into the question 

- of the reasonableness of any provision as to retirement in any Standing Orders as it 
would be a matter within the scope of the Schedule to the Act and the Model Stand- 
ing Orders. In considering whether the age of retirement or superannuation should 
be raised the liability of the employer to meet the additional commitments that would 
be involved is a relevant factor. 


N 


R. Ramamurthi Ayyar and K. Soundararajan, for Petitioner. 


The Additional Government Pleader (M. M. Ismail), R. Gopalan and B. R. 
Dolia, for Respondents. 


R.M. —— Orders accordingly. 
Balakrishna Ayyar, F. Venkatarama Iyer v. 
“11th August, 1959. Patichayat of Kadayanallur Village. 


W.P. No. 192 of 1959. 


Madras Village Panchayats Act (X of 1950), section 25 (3)—Applicability. 


Sub-section (3) of section 25 of the Madras Village Panchayats Act which 
enables the election authority to appoint a President, could apply only when in a 
panchayat which is existing and functioning a situation arises in which both the Presi- 
dent and the Vice-President of the Panchayat have ceased to be able to function. It 
cannot apply to a case where a panchayat is yet to be constituted. 


(1957) 2 An.W.R. 176, referred. 


An Election Authority has no jurisdiction to evolve its own procedure or substi- 
tute its discretion for the Rules which the Goverment have got to frame, 


S. Mohan Kumaramangalam, K. Hariharan and K. Subramaniam, for Petitioner. 


The Additional Government Pleader (M. M. Ismail) K. Veeraswami and G. Rama- 
nujan and T. R. Mani, for Respondents. 


R.M. —— Petition allowed. 
Rajagopalan, F. Nazarath Sayed Etc. Trust v. Ibrahim Sahib. 
14th August. 1959. C.R.P. No. 1362 of 1957. 


Madras City Tenants’ Protection Act (III of 1922), section 10—Applicability. 


Section 10 of the Madras City Tenants’ Protection Act will apply even to cases 
of composite decrees which provide not only for ejectment but for other terms and 
conditions of the lease itself and where the provision as to ejectment is provided for 
only at a future date. 

S. Kothandarama Nainar, for Petitioner. ° 

G.R. Jagadisan, for Respondent. 

R.M. . Petition dismissed. 
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Somasundaram,7...° . .° © Thavasiyanan Servai v. Alagiriswami ‘Chettiar. 
2ist August, 1959.  . EA S.A. No. 1037 of 1957. 

Madras Agriculturists’ Relief Act (IV of 1938), section g-A—Applicability to anomalous 
mortgages. t 


Obiter :—The omission of the term “usufructuary mortgage” in section 9-A df 
the Madras Agriculturist’ Relief Act, 1938, by the amendment in 1950, should mean 
that the section will apply to anomalous mortgages as well where possession of the 
property is given to the mortgagee’ and not only to usufructuary mortgages in the 
strict sense. i i 

(1956) 2 M.L.J. 46, doubted. i 

K. S. Champakesa Ayyangar and K. C. Srinivasan, for Appellant. 

A. Sundaram Ayyar and P. Balasubramaniam, for Respondent. 


R.M. Appeal dismissed. Leave granted. 
Balakrishna Ayyar, F. Anantharaman v. State of Madras. 
25th August, 1959. , W.P. No. 126 of 1959. 


` Fundamental Rules, rule 54—Enquiry against Govrnment servant dropped —If amounts to 
full exoneration—Right to pay and allowances, etc.—Rule as to. 


The words, “fully exonerated’.in sub-rule (2) of rule 54 of the Fundamental 
Rules is used in the sense that the Government servant concerned has been found to 
have no blame whatsoever attached to him. It is only in such cases that he can 
avail himself of the benefit of sub-rule (4) and claim that the period of absence from 
duty should be treated as period of duty for all purposes. Every other case, such as 
cases where the Government servant concerned is given the benefit of the doubt or 
where though acquitted, some suspicion attaches to him, falling under sub-rule (3) 
of the said Rule he can get his pay and allowances only under sub-rule (5). In 
other words, where an officer is honourably acquitted he would get the benefit of 
sub-rules (2) and (4) of rule 54 and in all other cases sub-rules (3) and (5) of the 
Rule will apply. 

K. Parasaran, for Petitioner. 

The Additional Government Pleader (M. M. Ismail), for Respondent. 


R.M. Petition dismissed. 
Rajagopalan and Kuppanna Gounder v. Perumal Gounder. 
Ramachandra Ayyar, FF. Appeals Nos. 286 and 376 of 1955. 


26th August, 1959. . 


Hindu Law—Surrender by widow—Validity of —Tests. 


. It is now well-settled that a surrender by a Hindu widow of her estate in order 
to be valid as such should be a bona fide one of the entirety of the estate in favour of the 
nearest reversioner or body of reveisioners. Where a surrender is followed by a gift 
to the widow’s nominee it is possible to conceive of three classes of cases, viz., (a) where 
the surrender and the subsequent gift are independent transactions ; (b) where the 
surrender and the gift are parts of the same transaction and the reversioner making a 
gift of a portion of the estate surrendered in favour of a nominee of the widow; and 
(c) where the surrender and the gift are parts of the same transaction, but the gift is of 
such a small or reasonable portion of the estate surrendered and the gift itself is to a 
temple or charity or a relation of the family. . 


Whether an arrangement under which a portion of the property surrendered is 
given to a person who is not a stranger to the family at the instance ofa widow, would 
be held to be a device to divide the estate between the reversioner and the widow’s 
nominee, cannot be decided on the basis of the relationship which the nominet of the - 
widow bears to the family of the reversioners. The real test will be whether the 
surrender is of the entire estate or whether under the guise of a surrender a portion of 
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the property is diverted from the reversioners to a person who is not a reversiorier and 


an element of transfer would be involved in the transaction, in which case it could 
not be a valid surrender. 


.. ALR. 1955 Andhra Pra. 232, followed. ; 
(1953) 1 M.L.J. 167, observations held too wide. 
(Case-law reviewed and discussed-principles stated). 
Appeal No. 286 of 1955. 


e The Advocate-General (V. K. Tiruvenkatachari) and G. R. Jagadisan, for 
Appelants. j 


T. M. Krishnaswami Ayyar, A. Balasubramaniam, S. Mohan Kumaramangalam and 
K. V. Sankaran, for Respondents. 


Appeal No. 376 of 1955- : 
S. Mohan Kumaramangalam and S. Gopalarainam, for Appellants. 
- A. Balasubramanyam, for Respondents. 


R.M. —. Appeal dismissed. 
Balakrishna Ayyar, F. ` Standard Vaccuum Oil Co., Madras v, 
Ist Septembr, 1959. Commissioner of Labour, Madras. 


W.P. Nos. 521 and-573 of 1959. 


Madras Shops and Establishments Act (XXXV of 1947), sections 41 and 51—Jarisdiction 
of Commissioner under —Scope of—Persons protected under the Act. 


The Madras Shops and Establishments Act applies to all classes of persons em- 
ployed except those who are expressly excluded from its scope under section 4 (1) of 
the Act, whether the persons employed receive ‘wages’ or ‘salaries’ for the services. 


Section 4 (1) (a) of the Act excludes persons in a position of management from 
the scope of the Act. But what constitutes position of management is not explained 
in the Act. In order to be'in a position of management it is not necessary that the 
person should be at the top of the hierarchy or that he should have absolute powers or 
that he should be in sole charge of a territory or branch or department or that he 
should have a right to lay down policies. Powers of appointment or dismissal of 
other employees or the power to grant leave, etc., are not also conclusive. If an indivi- 
dual has officers subordinate to him, whose work he has to supervise and who has to 
take decisions and also the responsibility for ensuring that matters entrusted to his 

` charge are efficiently conducted in any ascertainable area or section of work assigned 
to him, he will be in the position of management. 


Whether a person is in a position of management or not is mostly a question of 
fact and the Tribunals under the Act have jurisdiction to deicide that question so 
long as the person concerned is a person employed entitled to the protection of the 
Act. Section 51 of the Act vests. the jurisdiction in the Commissioner to decide the 
question whether any of the provisions of the Act would apply to a person employed 
in any establishment. Unless there is a manifest error apparent on the face of the 
record the decision of the Commissioner cannot be interfered with by the High Court 

` under Article 226 of the Constitution merely, because the High Court is inclined to 
take a viw different from that of the Commissioner. - l 


S. Govind Swaminathan and S. S. Sivaprakasa, for Petitioner. 


The Additional Government Pleader (M. M. Ismail) and K. K. Venugopal, for 
Respondent. e 


R.M, S ee , Petition dismissed, 


` 8 
Balakrishna Ayyar, }.- Sanadanaswami v, Ponnuswami. 
Ist September, 1959. W.P. No. 994 of i956. 
Industrial Disputes Act (XIV of 1947), section 33-4—Scope of 


Section 33-A of the Industrial Disputes Act does not prohibit every alteration 
in the conditions of service of a workman during the pendency of proceedings before 
a Labour Court or Tribunal. What is prohibited is the alteration of the conditions 
of service in regard to any matter connected with the dispute. Thus there must be 
some point of connection between the pending dispute and the act of the employer 
in respect of which a complaint may be made under section 33-A. -Where the.ques- 
tion referred to the Labour Court was a general one regarding the level of wages in a è 
particular class of industry, retrenchment of individual worker in any particular 
establishment engaged in such industry, during the pendency ‘of such a reference 
cannot amount to a contravention of section 33-A of the Act and the Labour Court 
could not get any jurisdiction under it. 


T. S. Kuppuswami Ayyar, for Petitioner. 
R. Sundaralingam, for Respondent. 


"RM. — Order quashed. 
Rajagopala Ayyangar; 7. - l - Panchapakesa Iyer v. Subramania `Moopan. 
2nd September, 1959. W.P. No. 57 of 1957. 


- Madras Cultivating Tenants’ Protection Act (XXV of 1955), section 4 (1) and (2)— 
Applicability. ; 

Restoration to possession of a cultivating tenant under section 4 (1) of the 
Madras Cultivating Tenants’ Protection Act will be barred only if such restoration is 
not possible as a result of another tenant being in bona fide possession of the land and 
who does not fall within the terms of the proviso. Where some other tenant enters 
into possession of the land but surrenders possession and clears out before the applica- 
tion by the former tenant for restoration to possession there is no bar to an applica- 
tion under section 4.1) of the Act. 


A, V. Narayanaswami Ayyar and R. Venkatachalam, for Petitioner. 
The Additional Government Pleader (M. M. Ismail), for Respondent. 


/ RM. — Petition dismissed. 
Rajamannar, C.J. and Ganapathia Pillai, F. ` Thalai Vadivu v. 
4th September, 1959. Venugopala Chettiar. 


L.P.A. No. 38 of 1955. 


Madras Buildings (Lease and Rent Control) Act (XXVI of 1957), section 7—Appli- 
cability to decrees in ejectment made before the Act. ‘ 

It is not correct to say that section 7 of the Madras Buildings (Lease and Rent 
Control) Act would apply only to cases of decrees in ejectment passed after the 
coming into force of the Act. The section prohibits eviction of tenants in execution 
of decrees whether the same is made before or after the Act and whether the decree 
is based on a compromise or after contest. Where an execution petition is filed after 
the coming into force of the Act the tenant could invoke the protection under 
section 7. . : 


A. V. Narayanaswami Ayyar, S. Amudachari and A. V; Raghavan, for Appellant. 
T. R. Srinivasan, for Respondent. . oe 
R.M. Appeal dismissed. 


+ 


[SUPREME CourT.] : f d 
S. J. Imam, J. L. Kapur, A. K. Sarkar N. R. Ghosh v. State of W.B. 
and K. N. Wanchoo, JF. Crl. A. No. 116 of 1957. 


27th October, 1959. 


Criminal Procedure Code (V of 1898), section 403—West Bengal Criminal Law . 
(Amendment) Act, 1949, section 4—Constritutional validity. 


By Majority : Held that it was within the power of the High Court to review 
its judgment in earlier cases. It was further held that in view of its previous judg- 
ment upholding the validity of the Criminal Law (Amendment) Act the trial of the 
appellant by the Special Judge was by a competent Court. The order of acquittal 

*in favour of the appellant was a proper order and was a bar to his re-trial. e 


Sukumar Ghosh, for Appellant. 
H. R. Khana, for Respondent. TE 
G.R. i i Appeal allowed: 


[SUPREME CourrT.] 


. B. P. Sinha, S. J. Imam, 7. L: Kapur, Satwant Singh v. The State of Punjab. 
K. N. Wanchoo and K. C. Das Gupta, FJ. Crl.A. Nos. 100-105 and 124-129 of 1954 
28th October, 1959. and Petition No. 31 of 1952. 


: Criminal Procedure Code (V of 1808), section 197—Applicability—Penal Code 
(XLV of 1860), section 420—Ordinary fine, compulsory fine—Sentence. 


Section 197 of Criminal Procedure Code did not apply to the facts of the case 
as the offence of abetment of cheating by the accused could not be regarded as an 
offence committed by him while acting or purporting to act in the discharge of his 
official duty. : f 


“ The measure of punishment must be commensurate with the nature and the 
seriousness of the crime. The appellant had cheated the Government of Burma to 
the extent of something like Rs. 7 lakhs. It is impossible to say that the sentence of 
imprisonment as reduced by the High Court was in any way excessive.” 


Harnam Singh, for Respondent 
C. K. Daphtary, Solicitor-General of India, for Appellant. 


GR. l A Satwant Singhs appeal 
eo 8 and Petitions dismissed and appeals by 
State of Punjab allowed, 


Ananthanarayanan, F. Da ; Muniammal v. Pagadala Guryvayya. 
20th August, 1959. A.A.O. No. 142 of 1958. 


Practice—Appoiniment of Receiver in a simple mortgage suit—When could be done. © 

Mortgages—Suit by a simple mortgagee—Receiver—If could be appointed to collect rents 
of the morigaged properties. Ae. skeet ce 

‘Civil Procedure Code (V. of 1908), Order 40, rule 1—Appointment of: Receiver— 
Considerations in case of suit of simple morigagee. N 

In a suit by a simple mortgagee a Court has jurisdiction to order the appoint- 
ment of a Receiver for collecting the rents and profits of the property subject to the 
simple mortgage, provided proper cause is shown and the relevant circumstances 
justify *the appointment of a Receiver. 

M-NRC 
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.56 Mad. 915, followed. ' pe eS 
ALR. 1947 All. 157, differed. wa a 4 
_T. Venkatadri and T. R. Ramachandran, for Appellant. l 
K. Sanjeevi Naidu, K. Kumaraswami and N. R. Raghavachari, for ‘Respondent, 
i ' ; ; i 


RM. ee ; , a ` Appeal allowed. 
Rajagépalan and Ramachandra Ayyar, FF. State of Madras v.. Asher Textiles, Ltd.* 
18th September, 1959.’ 'T.R.C. Nos. 183 and 184 of 1956. 


Madras General Sales Tax Act (IX of 1939), -section 12-B—Revisional jurisdiction 
of the High Court under—Scope and extent of. 


The rule of law that the powers of an appellate Court is co-extensive with those 
of the original Court is not purely baséd on statutory provisions. It is an inherent 
jurisdiction in the appellate Court and subject to any limitation that may be im- 
posed by any statute an appellate Court has jurisdiction to take note of the subse- 
quent change in law after the original Court’s decision and mould the relief in 
accordance therewith. . A Court of revision would likewise have all the powers of 
an appellate Court except that the conditions of interference will- be in accordarice 
‘with the relevant statutory provisions creating the revisional jurisdiction. 


The revisional jurisdiction granted under section 12-B of the Madras General 
Sales Tax Act-is wider than the revisional jurisdiction under the Code of Civil 
Procedure and the High Court has jurisdiction to rectify any error of law in the. 
order of the Appellate Tribunal having regard to the state of law at the time of 
the disposal of the revision. i - 


The Government Pleader (K. Veeraswami), for Petitioner. 
K. Rajah Ayyar and T. V. Balakrishnan, for Respondent. 


...' -Petition allowed. 


RM- 
i Somasundaram, Je f : Public Prosecutor v. Narayanaswami. 
18th September, 1959. Crl. Appeals Nos. 44 and 45 of 1959. 


Madras Village Panchayats Act (X of 1950), sections 2 (7), 25 (3) and 103—‘ Executive 
Authority’ —If includes a temporary President. i 


l A temporary Presidėnt'of a panchayat appointed under section 25 (3) of the 
Madras Village Panchayats Act is as much a ‘ President of the Panchayat ’ within 
the meaning of the Act-and as such he is competent to file a complaint under sec- 
tion 103 of the Act. a 


The Public Prosecutor (P. S. Kailasam), for Appellant. 
K, ‘Narayanaswami Mudaliar, R. Rajagopalan and T. Ramaswami, for Respondent. 
R.M. .. eS oe a : Appeal allowed . 


5 Naidu, fn re. 
Crl.R.C. Nos. 1155 and 1156 
- of 1958. 


Motor Vehicles .Act (IV of 1939), section 42 (1)—Offence under—When committed— 
Use or permit the use of any vehicle—If includes mere driving of such vehicle. . 


“Ramaswami, F. Rete A Ta 
24th September, 1959. . 


The expression ‘use or permit the use of the vehicle’ in sub-section (1) of sec- 
tion 42 of the Motor Vehicles Act is not the same thing as driving or being in charge 
of the vehicle. The scheme of the Act makes a distinction between the user of a 
motor vehicle and the ‘ driving ° of such a vehicle each of which act is made puni-. 
shable for certain purposes. In order to constitute a breach of'section 42 (1) of the 
Act, the vehicle, whether stationary or moving, should be found in the cqurse of 
its user for the purpose for which it is intended at a place which is not authorised 
by the permit. 


The mere fact that a goods vehicle is found going empty in a route not covered 
by its permit will not be a breach of section 42 (1) of the Act unless it is proved that 
it was going by that unauthorised route in the course of its user as a goods transport 
vehiclé. , 

T. Chengalvarayan, for Petitioner. 

The Public Prosecutor (P. S. Kailasam), for Respondent. 


R.M. Petition allowed, 
Rajamannar; C. J., and Ganapatia Pillai, F. Chinniah Servai v. State of Madras. 
: 1st October, 1959. W.P. No. 929 of 1959, 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 13—Power 
of exemption under—sScope of. oo, 


Section 13 of the Madras Buildings (Lease and Rent Control) Act does not specify 
the grounds on which an exemption may be granted by the Government. But it 
is only when the provisions of the Act do not cover a particular case that there is 
legitimate scope for the exercise by the Government of the powers conferred by sec- 
tion 13. . : 


There is no provision in the Act under which the owner of a non-residential 
building could apply for eviction of a tenant of such a building on the ground that 
he bona fide requires it for his residential purpose.” Apart from cases of non:residential 
buildings ‘such as factories, large ` establishments, etc., which could not be nor- 
mally considered fit for residential purposes, there may be buildings which may be 
called non-residential because they were let for non-residential purposes but which 
‘could be used for residential purposes as well. There is no provision in the Act 
under which non-residential buildings of this type could be converted into a resi- 
dential building, though there is a provision under section rr (1) of the Act for 
converting:a residential building into a non-residential one. Hence where the justice 
of any case could not be met by the provisions of the Act there is legitimate scope for 
the exercise by the Government of the powers conferred under section 13 of the Act. 


Case-law reviewed. 
R. Gopalaswami Ayyangar and R. Mathurubutham, for Petitioner. 


The Additional Government Pleader (M. M. Ismail), T. Venkatadri and V. M: 
Jayapandian, for Respondent. 


R.M. . Petition dismissed» 


6o. 


` 
Ramaswami and Ananthanarayanan, FJ. ` Workers, etc., of Express News Papers 
13th October, 1959. ~ (Private) Ltd. v. 
Management of Express News Papers (Private) Ltd. 
. W.A. Nos. 73 and.85 of 1959. 


Constitution of India (1950), Article 226—Jurisdiction of . Court under—Writ of 
Prohibition against a Tribunal even at the earliest stage—When could be issued. 


Industrial Disputes Act (XIV of 1947), section 10 (1) and (3)—Reference under— 
Jurisdiction of Tribunal to decide whether what is referred is an industrial dispute—Exercise 
of power under sub-section (3) of section 10—When justified. 


-Itas no doubt true that the High Court has jurisdiction under Article 226 of 
the Constitution of India to issue a writ of prohibition against a Tribunal subordinate 
to it even at the earliest stage, viz., even before the Tribunal assumes jurisdiction to 
inquire into any matter, provided it is satisfied that the absence of jurisdiction in 
the Tribunal is so patent that it would be an abuse of power or injustice to permit the 
Tribunal to proceed in the matter. It would not however be proper for the Court 
to substitute itself for the Tribunal and embark upon an elaborate enquiry into 
controverted question of fact at the earliest stage. 


In a reference under section 10 of the Industrial Disputes Act the Tribunal has 
jurisdiction to decide whether a particular matter referred to it amounts to an in- 


dustrial dispute or not. Where there is a dispute as to whether the conduct of the - 


employer is a ‘ closure’ or ‘ lock-out’ it is for the Tribunal to decide the question on 
the evidence before it. So long as there are conceivable possibilities that the act may 
be a lock-out, though it appears to be a closure, it must be a matter for evidence in 
an inquiry before the Tribunal. It is no doubt true that an employer has a right to 


close down his businéss and his motives in doing so cannot be questioned. Both the © 


closure and the motives actuating it are outside the purview of the Industrial Dis- 
putes.Act. But the mere fact that an employer chooses to call his action as a closure 
is not conclusive and it is for the Tribunal to decide whether what is claimed as a 
closure is a real and bona fide closure or is merely reprisal lock-out. But where the 
very fact of lock-out is in dispute and: the employer claims to have closed down his 
business the use of the power under section 10 (3) of the Act by the Government 
will be erroneous and improper as it would virtually amount to a coercion of the 
employer to continue his business. Such powers can be used only in cases where 
both sides agree that a lock-out has occurred as a result of a strike and each party 
contends that its action is legal and justified. 


K. V. Sankaran, for Appellant, 


V. Tyagarajan aud M. R. Narayanaswami and The Additiona Government 
Pleader (M. M. Ismail), for Respondents. i 


R.M. , Orders accordingly. 


Orr 
— 


oe 

[Supreme Court.] 

P. B. Gajendragadkar, K. Subba Rao Union of India v. Amar Singh. 
and J. C. Shah, JF. C.A. No. 478 of 1957. 
28th October, 1959. 

Railways Act (IX of 1890), sections 72 and 80—Goods despatched from Pakistan— 
Bailee of the goods—Article 30 of the Limitation Act (IX of 1908)—Onus. f 

In the absence of any contract between the two Governments or the Railways; 
the legal basis on which the conduct of the respondent and the Railways can be sus- 
tained is that the respondent delivered the goods to the receiving Railway with an 
authority to create the Forwarding Railway as his immediate bailee from the point 
the wagon was put on its rails. The authority in the agent must necessarily be implied 
to appoint the Forwarding Railway to act for the consignor during that part of the 
journey of the goods by the Indian Railway ; and if so, by force of that section, the 
Forwarding Railway would be agent of the consignor. 

The burden is upon the defendant who seeks to non-suit the plaintiff on the. 
ground of limitation to establish that the loss occurred beyond one year from the 
date of the suit. 

Cases referred: I.L.R. 3 Mad. 240; I.L.R. 5 Bom. 371 ; 7 H.L.C. 194. 

Ganpathi Iyer, for Appellant. 

Gurbachan Singh, for Respondent. 


G. R. —— ; Appeal dismissed. 
[SuPpREME CourtT.] . 

P. B. Gajendragadkar, K. Subba Rao Bhaskar Waman Joshi v. 

and F. C. Shah, FF. N. R. Aggarwal. 

4th November, 1959. C.A. No. 16 of 1955. 


Transfer of Property Act (IV of 1882), section 58 (c), Proviso—Scope. 

" The Proviso to section 58 (c) of the Transfer of Property Act was added by Act 
XX of 1929. Prior to the amendment there was a conflict of decisions on the ques- 
tion whether the condition contained in a separate deed could be taken into account 
in ascertaining whether a mortgage was intended by the principal deed. The 
Legislature resolved this conflict by enacting that a transaction shall not be deemed 
to be a mortgage unless the condition referred to in the clause is embodied in the 
document which effects or purports to effect the sale. But it does not follow that. 
if the condition is incoporated in the deed effecting or purporting to effect a sale 
a mortgage transaction must of necessity have been intended. The question whether 
by the incorporation of such a condition a transaction ostensibly of sale may be 
regarded as a mortgage is one of intention of the parties to be gathered from the 
language of the deed interpreted inthe light of the surrounding circumstances. The 
circumstance that the condition is incorporated in the sale-deed must undoubtedly 
be taken into account, but the value to be attached thereto must vary with the degree 
of formality attending upon the transaction. 

. The question in each case is one of determination of the real character of the 
transaction to be ascertained from the provisions of the deed viewed in the light of 
surrounding circumstances. If the words are plain and unambiguous they must 
in the light of the evidence of surrounding circumstances be given their true legal 
effect. If there is ambiguity in the language employed, the intention may be as- 
certained from the contents of the deed with extrinsic evidence as may by law 


` be permitted to be adduced to show in what manner the language of the deed was. 


related to existing facts. Oral evidence of intention is not admissible in interpreting 
the covenants of the deed but evidence to explain or even to contradict the recitals 
as distinguished from the terms of the documents may of course be given. Evidence 
of-contemporaneous conduct is always admissible as a surrounding circumstance ; 
but evidence as to subsequent conduct of the parties is inadmissible. L.R. 5I 
LA. 305: 47 M.L.J. 409, referred to - ° 
` Dr. W. Barlingay, for Appellant. 
4e V. Viswanatha Shastyi, for Respondent. 
G.R. —— . Appeal dismissed. 
M-NRG . i 
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a 
[Supreme Court.] 3 
B. P. Sinha, C.F., S. F. Imam, Y. Mahboob Sheriff 2. 


F. L. Kapur, K. N. Wanchoo and Mysore State Transport Authority. 
K. C. Das Gupta, JJ. Petitions Nos. 54, 75 and 76 of 1959. 


6th November, 1959. ú 

Motor Vehicles Act (IV of 1939), section 58 (1) and (2)—Article 19 (1) (g) of the 
Constitution of India—Applicabiltty. 

By Majority —‘ One of the incidents which applies to a permit is that the Autho- 
rity is enjoined by section 58 (1) (A) of the Motor Vehicles Act to indicate a period 
.of not less than three years and not more than five years in the permit, so far as its 
duratiop is concerned. The same provisions applied to a renewal also under 

section 58 (2) of the Act.” 

[The Judgment also directed the Regional Transport Authority, Bangalore, 
to comply with the requirements of the law as laid down in section 58 (1) (A), read 
with section 58 (2) of the Act, in the order of renewal made by it in favour of peti- 
tioners on December 15, 1958.] i 

J. L. Kapur, J., in-his dissenting note, observed “ No order commanding the 
Authority as to what order it should pass and what period should be substituted in 
place of the order passed by it can be made by this Court. All that this Court can 
do is to quash the order and leave it to the Authority to reconsider the matter and 
exercise its discretion keeping in view the law as laid down by this Court. 

C. K. Daphtary, in all the petitions, for Petitioners. ‘i 

H. N. Sanyal Additional Solicitor-General, for Respondent No. 3 in Petitions 
Nos. 54, 75 and 76. r 

G.R. ——— -Petitions allowed. 


[Supreme CourrT.] 
B. P. Sinha, C.F., S. F. Imam, F. L. Kapur, Srinivasa Reddy v. 
K. N. Wanchoo and K. G. Das Gupta, JJ. State of Mysore. 
6th November, 1959. Petition No. 95 of 1959. 


Motor Vehicles Act (IV of 1939), section 68-F—Applicability. 


By Majority—Under section 68-F of the Motor Vehicles Act the undertaking 
has to apply for the permits in the manner provided in ChapterIV, even though 
the R.T.A. may be bound on such application to issue the permits. Thus the under- 
taking must comply with the terms of sections 45 and 46 when it applies for permits. 
Under section 57 (2) the undertaking should apply not less than six weeks before 
the date on which it desired to start the service. This is necessary to give time 
to the R.T.A. to deal with the matter and, if necessary, to inform those who might 
be affected under section 68-F (2) to be prepared for the change. That is why 
section 68-F (1) provided that the application shall be made in a manner provided 
in Chapter IV. : 


It is the duty of the undertaking when it prepares a scheme under section 68-C 
to decide whether it will take up a whole route or portion thereof. If it decides. 
to take a portion of the route (provided, however, conditions of efficiency, adequacy, 
economy and proper co-ordination are fulfilled) it should specify that portion only 
in the scheme. l 

Dissenting from the majority decision 7. L. Kapur, F., held thatit was not 
the intention of the legislature to put thé whole scheme into operation all at once. 
ornotatall. “ Ifthe State undertaking intends to run a scheme within a reasonable. 
time then there is no reason why the State should not apply for different routes within 
a.reasonable- time so long as it acts honestly, fairly and without oblique motives.” 

C. K. Daphtary, Solicitor-General of India, for Petitioners. l 

F H. N. Sanyal, Additional Solicitor-General of India, for Respondents Nos.’ i 
and 2. a 


GR., ——— Ta Order accordingly. 
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(Supreme Court.] E 


P. B. Gajendragadkar, K. Subba Rao and J. C. Shah, FF. J. K. Mukherjee v. 

10th November, 1959. New Beerbhum Coal Co., Ltd. 

G.A. No. 342 of 1959. 

e Civil Procedure Code (V of 1908), Order 21, rules 66 and 89—Applicability—sales by 
a receiver, 

“ In the present appeal we do not propose to consider or decide the general 
question about the character of the sale held by the receiver nor-do we propose to 
attempt to specify which provisions of Order 21 will apply to such sales and which 
will not. We are dealing with the narrow question as to whether Order 21, rule 

e89 applies to such a sale.” 

“ If the provisions of rule 66 of Order 21 are inapplicable to sales held by re- 
ceivers it is obvious that the second condition prescribed by rule 89 (1) (b) is equally 
inapplicable and it is undoubtedly one of the two essential conditions for the success- 
ful prosecution of an application under the said rule. In our opinion this fact 
clearly emphasises the inapplicability of the whole rule to sales held by receivers. 
We are, therefore, satisfied that the High Court was right in refusing to entertain 
the appellant’s application under Order 21, rule 89”. 

H. N. Sanyal, Additional Solicitor-General of India, for Appellant. 

S. N. Mukharjee, for Respondent No. 1. 


N. C. Chatierjee, for Respondent No. 2. 


G.R. ` oi fees Appeal dismissed. 
[SupREME Court] 

P. B. Gajendragadkar, K. Subba Rao and F.C. Shah, FF. Official Liquidator v. 

10th November, 1959. Rameshwar Nath. 


C.A. No. 28 of 1958. 

Companies Act (I of 1956)—Priority claim by the landlord of the Bank in liquidation. 

In the winding up of the company it was open to the liquidator to disclaim 
contracts, and till so disclaimed or rescinded the contracts remained operative. Dis- 
tinction was to be made between the property which remained with the Liquidator 
for the purposes of liquidation and the one which remained with the Liquidator be- 
cause he abstained from trying to get rid of it. 

The property did not remain with the Liquidators, but “ they could not think 
of any suitable method of getting rid of the premises inspite of their desire to do so.” 

The debt so incurred was not a debt incurred in connection with expenses for 
liquidation and was just like any other debt and could not be given any priority. 

H. N. Sanyal, Additional Solicitor-General of India, for Appellant. 

A, V. Viswanatha Shastri, for Respondent. 


G.R. —— . Appeal allowed 

{ SUPREME CourrT.] 
S. K. Das, A. K. Sarkar and M. Hidayatullah, 77. Bharwad Mepa Dana v. 
1oth November, 1959. State of Bombay. 


Cr. A.No. 72 of 1959. 

Penal Code (XLV of 1860), section 302—Unlawful assembly—Common object—Test. 

The Court observed that in the present case it had been found by the High 
Court that there were five or more people constituting the unlawful assembly and 
that they had a common object and intention to kill the deceased, who were done 
to death in pursuance of this common object. The Court held that on these fin- 
dings the High Court was right in upholding the conviction and sentences of the 
accused, 

J. G. Sethi, for Appellant. 

Ha Ff. Umrigar, for Respondent. 


G.R. — Appeal dismissed. 
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Ganapatia Pillai, 7. Janaki Ammal v. Krishnaswami Mudaliar. 
5th September, 1959. C.R.P. No. 421 of 1959. 

Civil Procedure Code (V of 1908), section 145 and Schedule—Appendix G—Form 3— 
Security bond—Enforceability by execution. 

A security bond executed in favour of an officer of Court in the form mentionegl 
in Form 3 of Appendix G of the Schedule to the Code of Civil Procedure is.not exe- 
cuted in favour of a particular person either by designation or by name and is not 
as- such assignable, Even if such a case does not come within section 145 of the 
Code the Court has ample jurisdiction in its inherent powers, to enforce such a bond 
by. way of execution in the same proceedings to realise the money. There is no 
necessity to bring a separate suit to enforce the bond. 


Vedantham Srinivasan, for Petitioner. 
K. S. Champakesa Ayyangar and K. C. Srinivasan, for Respondent. 


R.M. Petition dismissed. 


Ramachandra Iyer, F. Jeevabhoy Baghat v. Life Insurance Corporation of India. 
14th September, 1959. G.R.P. No. 297 of 1959. 

Civil Procedure Code (V of 1908), Order 6, rule 17—Amendment of plaint—Bona 
fides of party—Relevaney. 

The question of amendment of a’ pléading has to be decided with reference to 
the provisions of Order 6, rule 17 of the Code of Civil Procedure and not by: em- 
barking on an inquiry whether the averments in the original pleddings are true or 
not. ‘The question of bona fides of the party relatés only to the amendment sought 
for, viz., whether there has been any laches or prejudice to the other side and it has 
no bearing on the truth or falsity of the pleadings. 

V. C. Gopalarainam, V. S. Subramanian and V. Tyagarajan, for Petitioner. 

R. Narasimhachari and N. Varadarajan, for Respondent. 


R.M. ; — l Petition allowed. 
Subramanyam, F. Vazir Begum Ammal v. Seth Tholaram; 
15th September, 1959. Appeal No. 147 of 1956. 


Evidence Act (I of 1872), section 6—Exception as to exclusion of hearsay evidence— 
Suit on a promissory note—Proof of signature of a Pardanashin lady—Husband’s statement 
that the signature on the note is his wife’s—If admissible in evidence. : 

In a suit on a promissory note executed by a Pardanashin lady where it is esta- 
blished by evidence that the promissory note was taken by the husband of the 
lady inside the house and was brought back after obtaining the signature and the 
husband stated that the signature on the note was his wife’s the statement so made 
is admissible in evidence to prove the signature of the lady on the promissory note. 
P. S. Srisailam, for Appellant. A 


T. S. Raghavachari, S. Amudachari and A. V. Raghavan, for Respondent. 


. 


R.M. —— Appeal dismissed. 
Ramachandra Iyer, F. Mohd. Kasi Moiddin Saheb v. 


‘18th September, 1959. l Mohambara Naicker. 
i ye ~ C.C.C. A. No. 149 of 1955 and C.R.P. 
No. 464 of 1959. 

Madras Cultivating Tenants’ Protection Act (XXV of 1955), sections 6 and 6-A— 
Cumulative effect of —Transfer of suits to Revenue Court—If could be done in case of composite 
-suits—Order of transfer—If revisable by the High Court. 

Section 6 of the Madras Cultivating Tenants’ Protection Act bars the juris- 
diction of Civil Courts only in respect of any matter which a Revenue Court under 
the Act is empowered to determine. The jurisdiction of the Revenue Courts under 
the Act is limited only to cases for recovery of possession and the Revenue Ceurt has 

_no jurisdiction to pass a decree for arrears of rent, etc. * Suits of a composite nature 
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involving reliefs not only as to possession but also other matters like recovery of 
arrears of rent, etc., could not properly be transferred by a civil Court under section 
6-A of the Act. In such cases effect can be given both to section 6 and section 6-A 
of the Act by the civil Court first disposing of the issues that are outside the scope 
of the-Revenue Court under the Act and then take up the question whether the de- 
fndant is a cultivating tenant or not within the meaning of the Act. If it finds that 
the defendant is a cultivating tenant then the suit should be transferred to the Re- 
venue Court in relation to the relief as to possession or injunction alone. To justify 
a transfer under section 6-A of the Act there should be a decision by the Civil Court 
whether the defendant is a cultivating tenant or not and no transfer could be made 
on a prima facie or tentative view of the matter. 


(1958) 1 M.L.J. 232 and (1958) 2 M.L.J. 184, differed. 
(i957) 2 M.L.J. 628 and (1958) 1 M.L.J. 427, referred. 


An order of transfer erroneously made under section 6-A of the Act could be 
set aside in revision by the High Court. ` 


K. Rajah Ayyar and T. K. Subramania Pillai, for Appellant. 


A. Nagarajan and A. Viswanathan, for Respondent. 


R.M. ` ——- i Petition allowed. 
Rajagopalan and Ramachandra Iyer, 47. ` State of Madras v. 
: 23rd Septémber, 1959. India Coffee Board. 


T.R.C. No. 39 of 1956. 


Madras General Sales Tax Act (IX of 1939), section 12—Powers of Deputy Commis- 
Stoner to revise assessment—Scope and extent’ of —If exists even after orders of assessment are 
taken up on appeal and revision. 


The scheme and provisions of the Madras General Sales Tax Act, 1939, makes 
it clear that an order of assessment is treated as a single entity subject to a right of 
appeal conferred on the tax-payer and a limited right to the State to get errors in 
assessment revised by the competent authorities. Though the Statute envisages 
two sets of remedies viz., appeals and revision, the former being available only to 
the assessee and latter both to the assessee and the State, the order of assessment 
itself is not treated as a severable one with respect to each item of the total turnover, 
viz., the part objected to by the assessee or by the State. It is not correct to say 
that the Act provides two independent hierarchy of tribunals, one to exercise ap- 
pellate jurisdiction and the other to exercise revisional jurisdiction in the interests 
of the Revenue, each functioning independent of the other in their respective fields 
with reference to the same order of assessment. , 


Hence the jurisdiction of the Deputy Commissioner under section 12 of the 
Act to revise an order of assessment ends when the Appellate Tribunal has passed 
‘an order in respect of that assessment in the exercise of its appellate jurisdiction, 
‘Apart from cases of escaped assessment for which separate provision is made under 
the rules, an order of assessment under the Act is a single and indivisible one capable 
of being set aside either by appeal or revision. Independent of any theory of merger 
when once an order of assessement has been the subject-matter of an appeal (even 
though the right of appeal is conferred only on the assessee ‘and not the States) and 
the order has been superseded by the order of the Appellate Tribunal, the Deputy 
Commissioner has no jurisdiction thereafter to exercise his powers of revision under 
section 12 of the Act. It is all the more clear that such a power could not be 
exercised when the order of assessment has been the subject-matter of a- final 
adjudication by the High Court in revision. 


The Government Pleader (K. Veeraswami), for Petitfoner. 
M, Subbaraya Ayyar, V. Sethuraman and S. Padmanabhan, for Respondent. 


R.M. —— , Petition dismissed, 
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Rajagopala Ayyangar, F. - Baluswami Naidu & Sons v. 
1st October, 1959. State of Madras. 
-— W.P. Nos. 14, 15, etc., of 1958. 

Madras General Sales Tax Act (IX of 1939), sections 3 (4), 19 (4)—Valkdity of rules 
made under —Formalities to be observed. 

A rule made under the Madras General Sales Tax Act, 1939, prescribing the 
mode of determination of turnover under section 3 (4) of the Act should conform 
to the formalities prescribed under section 19 (4) of the Act and also receive the 
Paa of the Legislative Assembly as required by the Proviso to section 3 (4) of 
the Act. 

8 §.T.C. 272 and g S.T.C. 215, referred. 

Any defect in the validity of the rule due to non-compliance with the formalities j 
prescribed by the Act cannot be cured by the mere fact of publication in the official 
gazette and the provisions of section 7 of the General Clauses Act can be of no 
avail 

. Messrs. Sundararajan and Sivaswami, R. S. Venkatachari, T. T. Srinivasan and 

A. N. Rangaswami, for Petitioners. 


The Advocate-General (V.K. Tiruvenkatachari) and The Additional Govern- 
ment Pleader (M. M. Ismail), for Respondents. 


RM. ` . —_— Petition allowed. 
Balakrishna Ayyar, F. Ponnuswami Gramani v. Dt. Collector of 
23rd October, 1959. . Chingleput. 


W.P. No. 8 of 1959. 
. Madras General Sales Tax Act (IX of 1939), section g—Assessment of tax due by a 
dissolved partnership—Liability of the partners. 

It is no doubt true that unlike the Income-tax Act, the ‘Madras General Sales 
Tax Act, 1939 or the rules framed thereunder do not contain a separate provision for 
assessing the turnover of a dissolved’ firm which was a dealer as defined by the Act 
till its dissolution. But on that score the liability of the partners of the dissolved 
firm to pay the tax due by the firm cannot be avoided. Such arrears could be 
recovered from the partners even independently of their being in possession of the 
assets of the dissolved firm. 

V. Balasubramanian, for Petitioner. 

The Additional Government Pleader (M. M. Ismail), for Respondent. 


R.M. —— Petition dismissed. 
Ramaswami and Ananthanarayanan, F7. Express Newspapers, Ltd. v. Their 
gth November, 1959. Workers & Staff. 


S.C.P. Nos. 155 and 156, etc., of 1959. 


_ Constitution of India (1950), Article 133 (1) (b) and (c)—Leave to appeal to Supreme 

Court—Applicability. 

It is no doubt true that even proceedings before the High Court under Article 
226 of the Constitution could involve directly or indirectly a claim in respect of pro- 
perty of the monetary value laid down in Article 133 (1) (b) of the Constitution. 
In cases where such proceedings do not involve such a claim they may fall under 
clause (c) of the said Article. But before a Court can grant a certificate ` under 
clause (c) of Article 133 (1) it must be convinced that the case involves a question 
of general importance. . F 

Where the High Court merely directed an Industrial Tribunal to inquire and 
decide the question whether a particular closing down of an industry amounts 
to a ‘ bona fide closure’ or a mere ‘lock-out’, there is no question of any general 
importance involved so as to merit a certificate for appeal to Supreme Court 
under Article 133 (1) (à) of the Constitution. 

V. Tyagarajan ands M. R. Narayanaswami, for Petitioner. 

K. V. Sankaran and The Additional Government Pleader (M. M. Ismail), for 
Respondents. _ 

R.M. —— 7 Petition dismissed. 
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[Supreme Court}. 
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B.P. Sinha, C.J., P-B. Gajendragadkar, STAS pA x ` Okara Elec. Supply Co. 2. 
| K: Subba Rao, K.C. Das Gupta eee State of Punjab. 
and F.C. Shah, FF. Petition No. 19 of 1959. 


13th November, 1959. 
` Electricity Act (IX of 1910), sections: +7” and 28—Sanction—If can reserve power to 
acquire the business—Articles 14, 19 and 31.of the Constitution. 

In view of the nature of the undertaking. it could not be said that Government 
when granting sanction could not reserve an option to acquire the business. In 
the present case clause 11 of thé sanction Yeserving such right was not illegal and 

a the order was not void and the action of the Government did not violate any funda- 
mental right of the petitioner. e 

Veda Vyasa, Senior Advocate, (S. K. Kapur and Ganpat Rai, Advocates, with 

him), for the petitioner. 


S. M. Sikri, Advocate-General, Punjab and N. S. Bindra, Senior Advocate: 
(D. Gupia, Assistant Government Advocate, with them) for the Respondents. 


G.R. — Petition dismissed. 

[SupREME CourT.] ; 

P. B. Gajendragadkar, . Nachiappa nee v. Subramaniam :Chettiar. 
K. Subba Rao and F.C. Shah, FF.. ; C.A. Nos. 112-116 of 1955. 


_ 13th November, 1959. 
Arbitration Att (X of 1940), section ai Sahn hadni ains preliminary decree— 
Application for arbitration—If tobe made to trial Court or appellate Court. 
` Where the parties agree to refer in mortgagé’ and similar suits the dispute bet- 
ween them to arbitration, after the preliminary but not after the final judgment and 
where the preliminary judgment is pending in an appeal in a’higher Court, the 
question as to which Court the party should. apply for arbitration was left to the 
choice of the parties to apply to either of the Courts and the Court to which the 
application has not been made would necessarily take notice of it and avoid any 
conflict. . 
A. V. Viswanatha- Shastri, for the Appellant. 
K. Raja Aiyar, for the Respondent... _ wah. . 
G.R. ; —— . . ` Appeal dismissed. 


[SUPREME Coie 
B.P. Sinha, C.F., P.B. Gajendragadkar; © A NM sac v. Sri Krishna Agarwal. 
K. Subba Rao, K.C. Das Gupta and. - C.A. No. 301 of 1959. 
GC. Shah, FF. ‘ 


20th November, 1959. 

Representation of People Act (HLHI: of DED: sections 9, 33s 36 and 100—Amendment 
of petition after limitation. 

The ground raised in the amended’ petition was not covered by the averments 
in the first petition before the Tribunal. The Returning Officer had not accepted 
the nomination paper improperly in the present case-as the want of qualification 
did not appear on the face of the. nomination papers. An amendment intro- 
ducing a new ground could not be allowed after the period of limitation for filing 
an Election Petition had expired. The proposed amendment to the petition intro- 
duced a new ground and the Tribunal had followed the correct principles in rejecting 
it. The High Court was in error in interfering with the decision of Tribunal on 
this point after-the entire petition was disposed of and its decision must accordingly 
be set aside. Case remanded to. the High Court to- Be decided according to law, 
keeping in view the decision of: the Court. oi 


N. C. Chatterjee, for the Appellant. - ae st oo 

A, y. Viswanatha Shastri, for. ae Respondent. i AR i 

G. Ro °- ee A Set ` > “Appeal remanded, 
M-NRG 


: [SuPREME Court]. : | - 


B.P; Sinha, CF., P-B.. Gajendragadkar, - All India S.M.’s and A.S.M.’s Assn. 'v. 
K. Subba Rao, K.C. Das Gupta and f Genl. Manager, ©. Rly. 
J.C. Shah; JF. . Petition No. 126-of 1958. 

2oth November, 1959. . 
Constitution of India` (1950), Article 16 (1)—Scope. ° 


“ The channel of promotion for guards to higher grade Station-masters’ posts 
as published by the General Manager, Central Railway, under a Notification did 
not violate the fundamental right of the petitioner to equality of appointment. The 
Road-Side Station-masters and Guards formed two distinct and separate classes 
between whom there was no scope for predicating equality or inequality of oppor- 
tunityein matters of promotion.” S 

N. C. Chatterjee, for the Petitioners. 

B. Sen, for the Respondent. 


G.R. - m Petition dismissed. 
Ramaswami, F. Paramasiva Iyer v. Chinnathambi Padayachi. 
8th August, 1959. l S.A. No. 1084 of 1956. 


Land Tenures— Kareiyid’ system of Tanjore Districi—Meaning of. 

Under the tenure known as ‘ Kareiyid’ obtaining in the District of Tanjore 
in the Madras State the tenants or kudivaramdars are co-sharers of the entire 
village, each individual tenant cultivating a specified piece of land, corresponding 
to his share or interest in the whole, for a definite period, decided upon by the com- 
munity. There is a periodical re-distribution of the lands between the tenants so 
that each sharer will get a distribution of the land on the basis of productivity of the 
soil and not on the basis of the extent alone. (Working of Kareiyid system explained: 
analogy of modern concept of co-operative farming pointed out: Case-law reviewed.) 


P. S. Srisailam, for Appellant. 
R. Gopalaswami Ayyangar, for Respondent. 


R.M. -_———- Appeal allowed. 
Balakrishna Ayyar, J. Shankerlal v. Collector of Central Excise. 
ath September, 1959. W.P. No. 840 of 1958. 


Constitution of India, Article 20 (3)—Scope of—Protection under—Person summoned 
to appear under Sea Customs Act—If a person accused—If entitled to protection under Article 
20 (3). mo, 

Evidence Act (I of 1872), section 132—Applicability. 

Sea Customs Act (VIII of 1878), section 171-A—Duty of person summoned to appear 
before the authorities and answer all questions—Nature of proceedings under. 

. The scope of protection which a witness enjoys against self-incrimination is 
not. quite the same under Article 20 (3) of the Constitution of India as under the 
American Constitution. Article 20 (3) is available only in relation to a proceeding 
in a criminal Court and therefore the field of protection in India is narrower than 
in the United States of America. A person summoned to appear before the Sea 
Customs Authorities under section 171-A of the Sea Customs Act, 1878, is not in 
the position of a person accused and he is bound to appear before such authorities 
and answer all questions put to him, Section 132 of the Evidence Act would apply 
only to judicial proceedings in or before any Court. As proceedings before the 
Sea Customs Officers are not judicial proceedings nor do such officers constitute 
Courts, the section has no application to such cases. 

The position in such proceedings in relation to Article 20 (3) of the Consti- 
tution and the Sea Customs Act will be as follows. (1) When the departmental 
offices conduct proceedings which may terminate in the confiscation of goods or the 
imposition of penalties which they can themselves impose, without reference to any 
criminal Court, such officers are not acting as Courts of law and the proceedings 
before.them. are not judicial proceedings, except for the limited purposes of*sections 
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193 and 228, Indian Penal Code; (2) To the persons’ examined in such proceedings 
section 132 of the Evidence Act would not apply of its own force ; (3) But as they 
are empowered to prosecute persons for contravention of the Sea Customs Act the 
position of Customs Officers will in certain respects be analogous to that of police 
officers acting on information relating to a cognizable offence ; (4) A person who 
has been examined by the Customs Officers will not be in the position of an accused 
till it can be fairly and properly said that he is likely to be proceeded against in a 
criminal Court ; (5) Though the question when a person becomes an accused person. 
would depend on the decision that the departmental officers may take, they cannot, 
by merely pretending that they have not made up their minds, circumvent the 
provisions of Article 20 (3) ; (6) Whether a witness of a suspect has become 
e an accused person in any particular instance is substantially a question of fact. 


e 
Per Curiam.—“ It is very desirable that the departmental officers, should make -7 
it plain to the person concerned at the earliest moment they can do so, whether it 
is intended to proceed against him in a criminal Court or not. If it is made plain 
that there is-no intention to proceed against him in a criminal Court then no ques- 
tion of invoking the shield of Article 20 (3) could possibly arise, and, the person will 
be bound to answer all the questions put to him and, those answers can be taken 
_into account only for imposing departmental penalties. But, if it is intended to 
prosecute the person concerned in a criminal Court he cannot be compelled to answer 
any question the answer to which is likely to incriminate him. If, nevertheless, 
he is forced to answer such questions the answer so obtained cannot be used in evi- 
dence against him at the trial”. 


K. C. Jacob and S. K. L. Ratan, for Petitioner. 


The Advocate-General (V. K. Tiruvenkatachari) and M. M. Ismail, for Res- 
pondent. 


R.M. —— Petition dismissed. 
Subrahmanyam, J. Chellaperumal Chetty v. Jayarathnam Chettiar. 
10th September, 1959. S.A. No. 8 of 1958. 


_ Promissory-note—Chit-fund transaction—Promissory note executed by a subscriber-bidder 
for future instafnents—If enforceable as a negotiable instrument. 


In cases where a subscriber to a chit-fund transaction purchases the chit and 
executes a promissory note in favour of the company for the future instalments pay- 
able by him, it is not correct to say that the promissory note is only a security and 
is unenforceable as such. The true legal position is that the liability of the subscriber 
to"pay the amount in instalments for a specified period is converted into a liability 
to pay under the promissory note. At this stage the relationship between the chit- 
fund and the subscriber is only that of a creditor and debtor. The liability to pay 
the amount is only under the promissory note though there is usually a tacit under- 
standing that the promissory note would be deemed to be discharged ifthe subscriber 
pays the future instalments periodically for the entire period agreed upon. ‘There 
is no bar to the enforcement of the liability under the promissory note as such. 


R. Narasimhachari and N. Varadarajan, for Appellant. 


D. Ramaswami Ayyangar and C. Krishnamachariar, for Respondent. 


R.M. — Appeal alloweu. 
Rajagopala Ayyangar, F. Periaswami Gounder v. Erode Municipality. 
14th September, 1959. W.P. Nos. 830 and 831 of 1958. 


_ Madras District Muncipalities Act (V of 1925), sections 13-A (a), 22 and 36—Cumu- 
ai effect of —Duty of Executive Authority to give effect to every resolution of Council—Scope 
of. 


Under sections 13-A (a) and 22 of the Madras ‘District Muncipalities Act it is 
_ the duty of the executive aythority of a Municipal Council to carry into effect every 
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yesdlution of the ‘Council unless the same is modified, ‘cancelled or suspended: by 
the Controlling Authority. Such a power of suspension is vestéd only in the State 
Government and the function of the executive authority (Commissioner) is only to 
draw the attention of the Government to the invalidity of the resolution, ifany. The 
Commissioner cannot refuse to give effect to any-resolution, which is a statutory 
duty cast on him, merely on the ground that in his opinion the resolution is invaljd 
-or ultra vires. ` 'The combined effect of section 13-A‘and 22 read with section 36 of 
the Act is that the Commissioner of Municipality is not vested with any power to 
refuse to'carry out the resolution:of the Council. aes 


V: ©. Subrahmanyam, for Petitioner. 


B. V. Viswanatha Ayjar, S. Mohan Kumaramangalam, K. V. Sankaran and S. Sethu-e 
raman, for Respondents. . N : . 


RM. ` . 4 — Petition allowed . 


Rajagopala Ayyangar, F. Associated Cement Co. v. Labour Court, Coimbatore. 
15th September, 1959: : W.P. No. 284 of 1958. 


Minimum Wages Act (XT of 1948) and Rules, Rule 23—Scope of —If provides for 
-payment of wages even for weekly holidays. 


Rulé 23 of the Rules framed under the Minimum Wages Act only provides 
that unless the conditions laid down therein are satisfied, viz., permission from Cen- 
tral Government being obtained and compensatory holiday being given, no worker 
in a scheduled employment should be required to work on the first day of the week, 
viz., Sunday. The rule does not mean that an employer should pay wages even 
for the weekly holidays, generally Sundays on which the workers were not required 
or allowed to work., 


M. K. Nambiyar, K. P. Adiga and K. K. Venugopal, for Petitioner. 


The Government Pleader (K. Veeraswami) and The Additional Government 
‘Pleader (M. M. Ismail), for Respondent. 


R.M. — d l o -Rule absolute. 
'Ananthanarayanan, F. Sivaguru v. Saroja. 
18th September, 1959. A.A.O. No. 327 of 1958. 


Hindu Marriage Act (XXV of 1955), Section 12 (1) (d) and (2)—Annulment of 
marriage on the ground of concealed pregnancy of the spouse at the time of the marriage—Burden 
of proof. 

The ground on which a petitioner is entitled to seek the annulment of marriage 
under séction 12 (1) (d) of the Hindu Marriage Act, 1955, vèz., on the ground that . 
the respondent was pregnant at the time of marriage by some person other than 
the petitioner is based on a species of fraud perpetrated by the spouse which would 
invalidate ‘the marriage. Hence it is for the petitioner who seeks annulment to 
establish the fraud and show that all the conditions laid down by section 12 (2) are 
also satisfied. It is not enough for the petitidner merely to show the existence of 
pregnancy fer alium at the time of the marriage. He must also show that he was 
ignorant of the fact and also satisfy the Court that he did not have marital inter- 
course with the wife subsequent to the time when he had grounds for reasonably 
inferring the cause for. annulment. No part of the onus lies on or sifts to the res- 
pondent in such cases. 


Nature of evidenceand their appreciation, value of probabilities, etc., explained. 
T. M. Kasturi and C. Devarajan, for Appellant. 

Md. Asker Ali, for Respondent. 

R.M, a E, A . Appeal dismissed, 


7i 
; MSS gon k : eos i ° 
Balakrishna Ayyar, Je © 0 Ramachandra Naidu v. State, 
Ist October, 1959. ` W.P. No. 236 of 1959, 


Constitution of India, Article 311 (2)—Reasonable opportunity—What amounts to— 
Scope of investigation by Court—Scope of interference by High Court under Article 226. 


* It is is now well established that before holding that the test as to reasonable 


opportunity in an enquiry against a Government servant under Article gir (2) of 
the Constitution of India has been satisfied it should be established that the enquiry 
has been conducted objectively and dispassionately, that the person proceeded 
against has been given reasonable opportunity to scrutinise the evidence against 
him, to cross-examine witnesses who support the charge against him and produce 

*his own evidence. Further the finding should be reasonably related to the evi- 
dence, viz., that there should be at least some little evidence on which the conclusion 
can rest. In addition to all these the charges framed against the person should have 
a reasonable definiteness about it so as to enable the person charged to rebut it. 


V: Vedantachari, for Petitioner. 


R. G. Rajan, for the Additional Government Pleader (M. M. Ismail) for 
‘Respondent. 


R.M. —— Rule absolute. 


Rajagopalan and Ramachandra Iyer, F7. : Sreenivas & Co. 2. 
16th October, 1959. D.C.T.O. Moore Market Division. 
W.A. No. 15 of 1958. 


Madras General Sales-tax Act (IX of 1939)— Turnover and Assessment. Rules (1955), 
Rules 15 and 16—Taxingeof sales in hides and skins—Validity—If repugnant to Article 
286 (3) of the Constitution. 


Constitution of India, Article 286 (3)—Law imposing a tax—Meaning of—If in- 
cludes subordinate legislation. 


A taxing enactment generally contains provisions regarding levy, assessment 
and recovery of the tax. Under the scheme of levy of sales-tax there is also a pro- 
vision by which the transaction or transactions which attract tax liability is speci- 
fied, vtz., whether the tax is at a single point or multipoint. Thus Rule 16 of the 
Turnover and Assessment Rules framed under the Madras General Sales-tax Act, is 
an important element in the tax liability and should, therefore be considered as an 
integral part of the charging provisions. It would, therefore, be part of the law 
imposing a tax. But'that does not mean that the rule is invalid for want of assent 
of the President under Article 286 (3) of the Constitution. 


(Scheme of Act and Rules explained). 


It is no doubt true that the expression ‘law imposing a tax’ in Article 286 (3) of 
the Constitution of India cannot be given a limited meaning as under the Australian 
Constitution and the decisions of the Australian Courts as to the interpretation of the 
words cannot be of guidance in the interpretation of those words in Article 286 (3) 
of the Constitution of India. l 


But the restriction imposed by Article 286 (3) of the Constitution is only with res- 
pect to the law imposing sales-tax by the legislation of a State. It does not apply 
to subordinate legislation like Rules 15 and 16 of the Turnover and Assessment 
Rules under the Madras General Sales-tax Act. Hence those Rules, though they 
may amount to a charging provision, cannot by themselves be held to be a law of the 
State Legislature imposing a tax. As the original Act was passed long prior to the 
Constitution and did not require the President’s assent under Article 286 (3) of the 
Constitution any subordinate or delegated legislation which should be deemed to be 
part of the original Act, should not require such assent. e 


(Difference between pre-Constitution and post-Gonstitution Acts levying sales 
tax poimted out), ers EE E- 
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* Rules 15 and 16 of the Turnover and Assessment Rules, 1955, being only 
subordinate legislation though imposing a tax in regard to an essential commodity 
governed by Act LII of 1952 could not be said to be a law passed by the State Legis- 

_ lature imposing a tax after the Constitution came into force and therefore there was 
no. necessity to reserve it for consideration. and assent of the President for their 
validity. OR ; , 

Messrs. Sundararajan and Sivaswami, for Appellant. 


The-Advocate-General (V. K. Tiruvenkatachari) and The Additional Government 
Pleader (M. M. Ismail) for Respondent. j 


f R.M. ——— - Appeal dismissed. 
- Rajag8palan and Ramachandra Iyer, FF. C. I. T., Madras v. 
26th October,: 1959. Sri Rama Vilas Service. 


T.C. No. 68 of 1958. 


Income-tax Act (XI of 1922), sections 10 (5), 10 (2) (vi) (a) and (b)—‘ Machinery 
installed’—If would include lorries and buses—Right to development rebate in respect of such 
vehicles. 


The word ‘installed’ in relation to any machinery or plant must be construed 
to-mean such installation as that plant or machinery is capable of. A bus or lorry 
purchased by an assessee and put on road in the course of the business which he 
carried on, will certainly satisfy the test of installation of such vehicles, whch are also 
‘plant’ within the meaning of section 10 (5) of the Income-tax Act. The expression 
‘plant or machinery installed’ should be given the same meaning in both sub-clauses 
(a) and (b) of section 10 (2) (vi) of the Act. The word ‘installed’ has to be given its 
normal meaning and does not necessarily connote something fixed to the earth or 
immoveable. Hence an assessee will be entitled to claim development rebate in 
respect of such vehicles. 


(1959) 36 LT.R. 580, followed. 
C. S. Rama Rao Sahib, for Applicant. 
V. Sethuraman, for Respondent. 


R.M. — Answer accordingly in favour of assessee, 
“Ramachandra Iyer, F. © Viswanatha Pillai v. 
20th November, 1959. - Indian Overseas Bank, Ltd, | 


C.M.P. No. 6043 of 1959. 


Practice—Stay of execution of decree pending an appeal against order refusing to set aside 
ex parte decree—Powers of appellate Court. 


Civil Procedure Code, Order 43, rule (1) (d)—Refusal to set aside ex parte decree— 
Appeal from—Power of appellate Court to stay execution of decree. 


In an appeal against an order refusing to set aside an ex parte decree it is open 
to the appellate Court to stay the execution of the ex parte decree itself, even though 
no appeal is filed against the said decree. 


'I.L.R. 58 Mad. 116, referred. 

31 Cal. 1081 : 35 I.C. 443 and A.LR. (1942) Pat. 146, differed. 
C. S. Rajappa, for Petitioner. 

C. C. Thambi, for Respondent. 


R.M. i Stay granted. 


[Enp or Vorume (1959) 2 M.L.J. dN.R.C.)]. - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


Present :—Mr, P. V. RajaMannar, Chief Justice AND Mr. JUSTICE 
GANAPATIA PILLAL 


Sri Rama Vilas Service (Private) Ltd., Kumbakonam, by Director, 
K. A. V. Easwaran .. Appellant* 
i U. 
Raman and Raman (Private) Ltd., Kumbakonam and another .. Respondents. 
Motor Vehicles Act (IV of 1939), section 47 (1)—Scope of —Grant of. permits under—If amounts io a monopoly 
—Considerations specified—If exhaustive. 


The scheme of the grant of permits under the Motor Vehicles Act involves a monopoly toa 
certain extent, namely, that on a particular route only the person who has obtained a permit can 
operate and others cannot. But this is not a monopoly in the strict sense as it is always open to the 
transport authorities to grant another permit to another operator for the same route and the previous 
permit-holder cannot complain of any legal injury to his rights. 


Though section 47(1)of the Act specifies the several factors that might be taken into consideration 
by the transport authorities in granting permits it does not exclude the consideration of other matters 
‘which are germane to the question to be decided, namely, who among the several applicants is best 
fitted tobe granted a permit. It is open to the authorities to choose one of the applicants in 
preference to the other or others on the ground that the other who is already holding several 
‘permits on the route is likely to abuse his monopoly. Such considerations are not irrelevant in 
deciding the question as to who should be granted a permit. Such considerations are not hit by 
Articles 19 (r) (g) and 19 (3) of the Constitution. 


W. A. No. 55 of 1958.— 


Appeal under clause 15 of the Letters Patent against the Order of the 
Hon’ble Mr. Justice Rajagopalan, dated 8th July, 1958 and made in the exercise 
of the Special Original Jurisdiction of the High Court in W.P. No. 223 of 1958 pre- 
sented under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the records in R. No. 401841/A~1-57, dated 12th March, 1958, on the 
file of the State Transport Appellate Tribunal, Madras, relating to the grant of a 
stage carriage permit to the petitioner on the route, Tiruthuraipoondi to 
‘Nagapattinam and quash the said order. 


W. A. No. 101 of 1958.— 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr Justice Balakrishna Iyer, dated 28th November, 1958 and made in the exer- 
cise of the Special Original Jurisdiction of the High Court in W.P. No. 650 of 1958 
‘presented under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the records in R. No. 7160-A/1-58, dated 14th August, 1958, on the file of 
the State Transport Appellate Tribunal, Madras, granting permit to srd Respondent 
OS 
* Wed. Nos. 55 and ror of 1958. 6th March, 1959. 
(15th Phalguna 1880—Saka.) 
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herein on the route Mayuram to Thiruchitrambalam via Manalmedu_ (G. No. 
9956/A-7-57, dated 16th January, 1958) on the file of the Regional Transport 
Authority, Tanjore, and quash the said order of the 1st Respondent. 


M. K. Nambiar for G. R. Fagadisan and K. K. Venugopal, for Appellant in 
W.A. No. 55 of 1958. 3 


S. Mohan Kumaramangalam, for 1st Respondent in W.A. No. 55 of 1958. 
R. M. Seshadri, for 3rd Respondent in W.A. No. tor of 1958. 


V. Ramaswami, for the Additional Government Pleader (K. Veeraswami), for 
rst Respondent in W.A. No. 55 of 1958 and for Respondents Nos. 1 and 2 in W.A. 
No. rei of 1958. i 


The Judgment of the Court was delivered by 


Rajamannar, C.7.—These two appeals were heard together because they raise 
a common question of law. One of them is from the judgment of Balakrishna Ayyar, 
J., and the other from the Judgment of Rajagopalan, J. Before we deal with the 
several contentions raised at the Bar, it will be useful to set out the facts in each of 
the two cases. Writ Appeal No. 101 of 1958 from Writ Petition No. 650 of 1958 arises 
out of applications for the grant of a permit to ply a stage carriage between Mayuram 
and Thiruchitrambalam. There were five applicants. The Regional Transport 
Authority followed the system of marking prescribed in G.O. No. 1298, Home, dated 
28th April, 1956 and on the basis of the marks secured by the respective appli- 
cants, granted the permit to Veerappa Pillai, the proprietor of Sri Sathi Vilas Bus 
Service who had obtained 44 marks. The Sales, Services and Transports (Private), 
Ltd., Mayuram, another applicant to whom the Regional Transport Authority had 
awarded 1 mark, filed an appeal to the State Transport Appellate Tribunal. The 
Appellate Tribunal differing from the Regional Transport Authority, awarded 3} 
marks to Veerappa Pillai and 3 marks to the Sales, Services and Transport (Private). 
Ltd. Nevertheless the Tribunal allowed the appeal and directed the issue of the 
permit to the Sales, Services and Transport (Private) Ltd., on the ground that 
Veerappa Pillai was admittedly the only operator plying three buses on the route for 
twelve out of sixteen miles, 2 furlongs and so had a monopoly over a major portion of 
the route and that the grant of another permit to him would further strengthen the 
monopoly and this would be against public interests. He concluded as follows : 


“I am of opinion that in order that healthy competition may be provided in the interest of the 
travelling public, the permit should be granted to a third person. I accordingly hold that the mark 
system works unfairly in the present case, and that ignoring the marks obtained by the respondent 
(Veerappa Pillai), the permit be granted to the appellant (Sales, Services and Transport (Private) 
Limited.’’) 

It is against this order that Veerappa Pillai filed Writ Petition No. 650 of 1958 
praying that the order of the State Transport Appellate Tribunal may be quashed. 


Writ Appeal No. 55 of 1958 from Writ Petition No. 223 of 1958 arises out of 
applications for the grant of a stage carriage permit on the route from Nagapattinam 
to Tiruthuraipoondi. There were two applicants, Sri Rama Vilas Service (P.) 
Ltd., and Raman and Raman (P.) Ltd. The Regional Transport Authority in accor- 
dance with G.O. No. 1298, Home, dated 28th April, 1956, awarded Sri Rama 
Vilas Service (P.) Ltd., 6 marks and Raman and Raman (P.) Ltd., 2} marks. 
Sri Rama Vilas Service (P.) Ltd. was granted the permit. There was an appeal by 
the other applicant to the State Transport Appellate Tribunal who made a different 
valuation. He awarded Sri Rama Vilas Service (P.) Ltd., 44 marks and Raman 
and Raman (P.) Ltd., 12 marks. The Tribunal, however, allowed the appeal, 
set aside the grant of the permit to Sri Rama Vilas Service (P.) Ltd. and directed 
the grant to Raman and Raman (P.) Ltd. on the ground that Sri Rama Vilas Service 
( P.) Ltd. was having a monopoly on the route as they were already running four buses 
on the same route and four more of their buses were plying from Nagapattinam to 
Pattukottai via Thiruthuraipoondi, and for healthy competition and in the jnterest 
of the public the permit should be granted to Raman and Raman (P.) Ltd. It was 
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contended that though Sri Rama Vilas Service (P.) Ltd., were having a monopoly 
on the route, there was no evidence that they had abused such monopoly and so 
there was no reason to refuse the permit to them. This contention the Tribunal 
did not accept. He said: 


“I do not agree that it is only ifan operator who is having a monopoly on a route has abused it 
a fresh permit can be refused to him. The danger of the monopoly being abused always is there and 
when that is so it is certainly not in the public interest in the present case to grant the fifth permit also 
to the Respondent (Sri Rama Vilas Service (P.) Ltd.) and to further strengthen the monopoly which 
the respondent is already having over the route. The introduction of a new operator on the route 
in order to promote healthy competitive service will be more in the interests of the public. For 
these reasons I hold that this is a case where the marks obtained have to be ignored and the permit 
should be granted to the applicant (Raman and Raman (P.) Ltd.). 


° To quash this order of the Appellate Tribunal, Rama Vilas Service (P.) Ltd. filed 
Writ Petition No. 223 of 1956. 


Balakrishna Ayyar, J., who heard W.P. No. 650 of 1957, and Rajagopalan, J. 
who dealt with Writ Petition No. 223 of 1958 both dismissed the respective petitions 
before them. The learned Judges held thatt he respective orders of the Appellate 
Tribunal were not vitiated by any excess of jurisdiction or manifest error of law inas- 
much that the Appellate Tribunal was entitled to refuse the grant of a permit to an 
applicant on the ground that such a grant would give him a monopoly of transport 
facilities on a particular route and in the interests of the public it was desirable to 
grant the new permit applied for to a different operator to encourage healthy com- 
petition. The two writ appeals before us are from the judgments of the two learned 
Judges. We have had the benefit of the very able arguments of several learned coun- 
sel who appeared before us for the several parties. 


Section 47 (1) of the Motor Vehicles Act says that the Regional Transport Autho- 
rity in deciding whether to grant or refuse a stage carriage permit shall have regard to 
the following matters : 


(A) the interest of the public generally ; 


(B) the advantage to the public of the service to-be provided including the saving of time 
likely to be effected thereby and any convenience arising from journeys not being broken ; 


(C) the adequacy of existing road passenger transport service between the places to be served, 
the fares charged by those services and the effect from those services of the service proposed ; 


(D) the benefit to any particular locality or localities likely to be afforded by the service; 


(E) the operation by the applicant of other transport services and in particular of unremu- 
nerative services in conjunction with remunerative services ; and 


(F) the condition of the roads included in the proposed route or routes. 


Section 43-A confers power on the State Government to issue orders and directions 
of a general character in respect of any matter relating to road transport to the 
subordinate transport authorities, which the said authorities are bound to give effect 
to. In exercise of these powers the Government have been issuing general directions 
to the transport authorities to be observed in considering applications for stage carri- 
age permits. The first of such orders material for the purpose of these appeals is 
G. O. Ms. No. 432, Home, dated 6th February, 1953. It runs as follows : 


€ It has been brought to the notice of Government that permits for stage carriages are granted 
by Regional Transport Authorities sometimes to operators who though claiming to be new to the 
business or to be carrying on business independently are really benami operators working under 
the control and management or influence of big operators, who already hold a large number of bus 
permits. The grant of permits to such persons is not conducive to the efficient and sound working 
and administration of the Transport System as it would result in the concentration of passenger 
transport in the hands of a few big operators which is not in the public interests. 


2. The Governor of Madras therefore in exercise of the powers conferred by section 43-A of 
the Motor Vehicles Act, 1939, hereby directs all Transport Authorities te ensure when considering 
applications for stage carrige permits that no permits are granted to applicants who though 
purporting to be new entrants in the business of road transport or to be independent operators who 
already hold a large number of bus permits or hold substantial interest in existing passenger transport 
concern.” 
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In G. O. Ms. No. 1037, Home, dated 28th March, 1953, the Government directed 
that additional buses should not be permitted to ply on existing routes unless there 
was clear need for increase in the number of buses plying on the particular route, 
and laid down as a general policy that “wasteful competition should be discouraged 
but healthy competition where there is room should be encouraged”. Then we come 
to G.O. Ms. No. 1298, Home, dated 28th April, 1956, which has been the subject- 
matter of consideration in several decisions of this Court as well as of the Supreme 
Court. In and by that G. O., Government laid down the principles that should be 
observed by all the transport authorities in the matter of granting of stage carriage 
permits, variations or extensions of routes, etc. It is not necessary to quote this 
G.O. in full. It is sufficient to refer to the general scheme of the G.O. and briefly 
indicate the directions given. At the outset the Government make it clear that thee 
transport authorities should have regard to the matters metnioned in the G.O. in 
addition to those mentioned in section 47 (1) of the Motor Vehicles Act. First 
certain principles for screening and disqualifying applicants are set out. They are 
(1) financial instability, (2) adverse record in respect of efficiency and integrity, (3) 
trafficking in permits and (4) benami applications. The G. O. then proceeds to 
formulate a system of marking but with the proviso : 


“Yn case where this system works unfairly the Regional Transport Authority may ignore 
the marks obtained for reasons to be stated.” 


Marks are to be given on the following grounds : 
(1) to build up the strength of the fleet to viable units, 
(2) possession of repair and maintenance facilities, 
(3) location of residence or place of business of the applicant on the route or at the terminal, 
, (4) technical or business experience of transport and 
(5) special circumstances like being a co-operative enterprise, etc. 


There is a further G.O. Ms. No. 2265, Home, dated gth August, 1958, but 
this is subsequent to the proceedings which formed the subject-matter of the writ 
petitions. 

In the orders of the State Transport Appellate Tribunal as well as during the 
arguments before us there was constant mention of the term “‘monopoly”. To avoid 
any confusion and to clear the ground of any possible misconception, it is better to 
explain the sense in which that terms has been used. A literal meaning of the 
word “monopoly” is “exclusive possession of a trade in some commodity” and 
this is generally conferred as a privilege by the State. In Vol. 36, American 
Jurisprudence, the restricted and extended senses in which the word ‘monopoly’ is 
‘used are clearly brought out in the following passage : 

« In its broadest meaning ‘ monopoly’ signifies the sole power of dealing in an article or doing 
a specified thing either generally or in a particular place. A legally authorised monopoly is an ex- 
clusive right or privilege. In its original and strict sense ‘‘ the word meant an allowance by the 
King to a particular person or persons of the sole buying, selling, making, working, or using of any- 
thing whereby the subject in general, was restrained from the freedom of manufacturing or trading 
which he had before. However, the idea of monopoly is not now confined to a grant of privileges ; 
it is understood to include a condition produced by the acts of mere individuals, and its dominant 
thought is the suppression of competition by the unification of interest or management or through 
agreement and concert of action. It is considered that a monopoly exists whenever all or so nearly 
all of an article of trade or commerce within a community or district is brought within the hands of 
one man or set of men as practically to bring the handling or production of the commodity or thing 
within such single control, to the exclusion of competition or free traffic therein. Strictly speaking 
anything less than this is not a monopoly. It has been said that a monopoly of trade embraces the 
essential elements : (1) the acquisition of an exclusive right to, or the exclusive control of, that 
trade ; (2) the exclusion of all others from that right and control...... n, : 

It is obvious that in one sense the scheme of grant of permits under the Motor 
Vehicles Act involves a monopoly to a certain extent. On a particular route only 
the person who has objained a permit from the transport authorities can ply a stage 
carriage. Others cannot. But at the same time, it cannot be denied that it is 
open to the transport authorities to grant another permit to another person to ply on 
the same route. The person who had been enjoying so to say a monopoly on that 
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route cannot complain of any legal injury to his right. In that sense there is no 
question of monopoly, C. S. S. Motor Service v. State of Madras}, It appears to us 
that when the word ‘‘monopoly’ is used in the orders of the State Transport Appellate 
Tribunal and the arguments before us, what is meant is that factually a particular 
aperator is the sole operator running several buses on a particular route without there 
being any competitor. The operator enjoys this favourable position not because he 
has an indefeasible right to such enjoyment but because it happens that he holds all the 
permits on that particular route, for a particular period. It may be that at the end of 
the period when he applies for renewal of the permit he may not be able to secure a 
renewal because there are other applicants more qualified who may be granted 
„the permit. We need not embark on a discussion of the merits and defects of mono- 
poly from the point of view of economic development. In certain circumstances 
monopoly in a particular kind of trade or business may be in the interest of the pub- 
lic but in other circumstances it may have a contrary effect and may be destructive 
of individual enterprise, and free competition is the life of business. Having regard 
to the present system in vogue relating to the grant of stage carriage permits, if 
monopoly in the strict sense should be avoided, then there should not be grant of a 
single permit to one operator on any particular route for that would mean that the 
State has conferred on such operator a monopoly in the carrying on of the business 
on that route. Monopoly, therefore, should be understood as undue concentration of 
a number of permits in the hands of a single operator on any route, excluding 
competition from other operators. We are therefore of opinion there is no scope 
for the argument of Mr. M. K. Nambiar that monopoly isa vice only when there is 
monopoly in law, that is, in the strict sense when the person enjoying the monopoly is 
entitled to exclude all possible competition, in which case only it may be injurious to 
the public interests. 


It was contended on behalf of the appellants that G. O. No. 1298, dated 28th 
April, 1956, together with section 47 (1) of the Motor Vehicles Act forms a complete 
code as it were in the sense that the factors mentioned therein are exhaustive in a 
consideration of the comparative merits of applicants for the grant of stage carriage 
permits. Neither in the G. O. nor in the section is there any specific mention of 
monopoly as a ground of disqualification. The Tribunal, therefore, manifestly erred 
in disqualifying the appellants on that ground. But it has been held by this 
Court that neither section 47 (1) nor the aforesaid G. O. excludes from considera- 
tion other matters which are germane to the question to be decided, namely, who 
among the applicants is best fitted to be granted a permit. As observed by 
Rajagoplan, J., in Writ Petition No. 223 of 1958: 

“It has been repeatedly laid down by this Court that the factors listed in section 47 (1) of the 
Act as those to be taken into account in deciding whether a permit should be granted or not to an 
applicant are not exhaustive. . . . Neither in express terms nor by necessary implication does 
G.O. No. 1298 make the factors enumerated therein as exhaustive.’’ 
But, in our opinion, there is another short way of meeting this contention of 
the appellants. That is by referring to section 47 (1) (a) of the Act, namely, 
“the interest of the public generally’. ‘That heading will cover any ground which 
might not have been expressly mentioned in section 47 or G. O. No. 1298. It is 
neither possible, nor is it desirable to restrict the discretion of the Regional 
Transport Authority to grant or refuse a stage carriage permit on considerations 
of public interests. Which applicant is likely to serve the interest of the public 
best is ultimately for the transport authorities to decide. G.O. No. 1298 refers to 
certain factors which were considered to be in the interests of the public. For 
instance, it would be obviously undesirable in the interests of the public to grant. 
a permit to an applicant with an adverse record or who is a trafficker in permits. 
Likewise it would be desirable to grant a permit to an applicant who can command 
repair and maintenance facilities and has technical and business experience of trans- 
port. But there may be other factors operating in a positive or negative way in a 
consideration of the relative claims of applicants. G.O. No. 1298 itself recognises 
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this fact when it provides for the award of 2 marks for special circumstances all of 
which cannot be expressly mentioned. The G.O. uses the significant phrase “im- 

ponderable factors” in this connection. The Tribunal would be strictly acting within 

the scope of section 47 (1) (a) if it holds that an applicant is not entitled to the grant 

of a stage carriage permit on a particular route if it considers that as the applicayt 

has already the monopoly on the route, in the sense that he already holds all the 

permits on that route or a major part of that route, it would be in the interests of the 

public to grant the permit to another applicant on the ground that there was likeli- 

hood of abuse of the monopoly. It is not only only when there is actual proof of 
abuse that monopoly would be a relevant ground. Likelihood of abuse would be 

equally relevant. We realise that a hard and fast rule cannot be laid down as to 

wher an applicant can be said to enjoy monopoly on a particular route. If there” 
are ten buses plying a route and the permits for all the buses are held by one opera- 

tor, the Tribunal would not have much difficulty in holding that he has a monopoly. 

At the other end, if an operator has got only one permit on the route, the Tribunal 

would be justified in holding that there is no question of monopoly. In the very 

nature of the matter, it must be left entirely to the transport authorities to decide 

on the facts and circumstances of each particular case, whether an applicant can be 

refused a stage carriage permit on the ground that he enjoys a monopoly on that 

route. This Court cannot substitute its own discretion in such a matter, though this 

Court would be ready to interfere with an obviously perverse exercise of such dis- 

cretion. As observed by Lord Porter in Commonwealth of Australia v. Bank of New 

South Wales? dealing with a case of monopoly, 


“ Every case must be judged on its own facts and in its own setting of time and circumstances.” 


The appellant in Writ Appeal No. 101 of 1958 was the only operator plying three 
buses on a section of twelve miles on the route of sixteen miles. The appellant in 
Writ Appeal No. 55 of 1953 had already permits for four buses on the route and on a 
part of the route four buses plying. We are unable to say that the Appellate Tribu- 
nal made a manifest error of law in holding that it is not desirable to grant further 
permits to the two appellants on the two routes in question respectively, on the 
ground that monopoly should be avoided in public interest. 


Before leaving this point we may also advert to two of the G.Os. earlier to G.O. 
No. 1298 in which the Government indicate that it is desirable in the public interests 
to prevent monopoly and to encourage healthy competition. In G. O. No. 432, 
dated 6th February, 1953, the Government declared that the concentration of passen- 
ger transport in the hands of a few big operators is not in the public interest. In G. O. 
No. 1037, dated 28th March, 1953, the Government says that 


‘‘wasteful competition should be discouraged but healthy competition where there is room should 
be encouraged.”’ 

We are unable to accept the rather ingenious argument of Mr. M. K. Nambiar 
that there is no scope for healthy competition under the system of regulation of 
motor transport under the Motor Vehicles Act. In support of his argument he 
relied on the fixing of different timings for different buses and other similar rules 
relating to the scale of fees chargeable, etc. In spite of all these restrictive regulations 
there is certainly room for healthy competition in the manner of serving the travelling 
public by provision for better amenities, comfort and attention. This, however, is 
only one aspect of the matter. There is the other important aspect, that if all the 
buses running on a particular route belong to only one operator, then the travelling 
public will be practically at the mercy of that operator. 


It was said that any consideration of monopoly and likelihood of its abuse is in 
conflict with section 47 (1) (e) which is in the following terms : 


“The operation by theeapplicant of other transport services and in particular of unremunerative 
services in conjunction with remunerative services.” 
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In the first place this Court has held that section 47 (1) (e) is wholly void: C. S. S. 
Motor Service v. State of Madras. Even if it is not, the subject-matter of that clause has 
nothing to do with monopoly. It really relates to the economic aspect from the 
point of view of the individual applicant. 


* There only remains the contentions raised by learned counsel for the appellants 


based on the provisions of the Constitution. First Article 19 (1) (g) read with Article 
19 (6). It is contended that elimination of the appellants on the ground of alleged 
monopoly would not be a reasonable restriction in the interests of the public within 
the meaning of Article 19 (6) of the Constitution. Reference was made to passages 
in the judgment of the Supreme Court in Cooverjee B. Bharucha v. The Excise Commis- 
esioner and the Chief Commisssioner, Ajmer and others®, C. S. S. Motor Service v. State of 
Madras! and Rottschaefer on ‘‘Constitutional Law.” In our opinion they do not 
materially assist the appellants. In Cooverjee B. Bharucha v. The Excise Commisstoner 
and the Chief Commissioner, Ajmer and others*, Mahajan, G.J., in repelling „the 
contention that some of the provisions of the Excise Regulation I of 1915 of Bihar 
enabled the Government to confer monopoly rights on one or more persons to the 
exclusion of others and that a creation of such monopoly rights would not be 
sustained under Article 19 (6) observed : 


“ Elimination and exclusion from business is inherent in the nature of liquor business and it 
will hardly be proper to apply to such a business principles applicable to trades which all could 
carry. Theprovisions of the regulation cannot be attacked merely on the grounds that they createa 
monopoly, Properly speaking, there can be a monopoly only when a trade which could be carried 
on by all persons is entrusted by law to one or more persons to the exclusion of the general public. 
Such, however, is not the case with the business of liquor.” 


‘The same considerations apply to the business of public transport. In C.S. S. Motor 
Service v. State of Madras1, to which one of us was a party, similar observations occur. 
Venkatarama Aiyar, J., said: 


“The nature of the businessis, therefore, an importantelement in deciding on the reasonableness 
of the restrictions. It has been already mentioned that while a citizen has a right to carry on the 
business of motor transport on public pathways, the latter, however, are owned and held by the State 
as trustees on behalf of the public; that the rights of a citizen to use the streets are limited by similar 
rights possessed by the other citizens and that it would be within the power of the State as such trustees 
to limit the number of transports that could run on the road and to even totally prohibit its running. 
Elimination and exclusion are inherent in the nature of this business and it would hardly be proper 
to apply to such a business principles applicable to trades which all could carry. Nor can the provi- 
sions of the Act be attacked on the ground that they createa monopoly. Properly speaking there 
can be a monopoly only when a trade which could be carried on by all persons is entrusted by law 
to one or more persons to the exclusion of the general public. Such, however, is not the case with 
the business of motor transport.” 


The statement in Rottschaefer’s book only goes to show that in certain circumstances 
the grant of a monopoly of a class of business to a private corporation would not 
violate any rights guaranteed to those excluded from such business by the due process 
clause of the 14th Amendment. In the present case the question is not whether the 
grant ofa monopoly is valid but whether excluding an applicant on the ground that 
the grant of another permit to him has the effect of giving him a monopoly would be 
an unreasonable restriction. We have already held that such exclusion would he 
in the interests of the public. The restriction is certainly not unreasonable because 
appellants have not been completely precluded from carrying on the business of 
motor transport. The Constitution does not guarantee to any person the exclusive 
right to operate all the buses that are allowed to ply on any particular route. 


It was next contended that the principle of Article 14 had been violated because 
the Tribunal had not been consistent in the application of the principle that monopoly 
would be a ground for excluding an applicant. Our attention was drawn to certain 
prior orders of the transport authorities in which it was alleged that this principle was 
not applied. In the first place we are not convinced that there has been such in- 
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consistency between different orders in fact. In one case the State Transport 
Appellate Tribunal refused to exclude an applicant on the ground of monopoly ; 
but in that case the applicant had only one permit at the time of the application for 
the second permit. In another case the Appellate Tribunal similarly refused to ex- 
clude an applicant on the ground that he already had one permit. This is what he 
said : i 

“It is no doubt an accepted policy of the Government that monopoly should not be granted ang 
that healthy competition should be encouraged. But the question is can the grant of two permits. 
on the same route to one operator be said to amount to grant ofa monopoly. In Writ Appeal 
No. 65 of 1955 their Lordships have observed that they cannot say that the grant of*two permits to. 
one party amounts to grant of a monopoly.” 

In another case cited to us the Appellate Tribunal held that there was no monopoly,, 
in fact, as other buses belonging to other operators were also running on the route. 

Even assuming that there are such inconsistent orders of the Appellate Tribunal, we 

are of opinion that Article 14 will have no application. We reiterate what was said 

in the decision of a Bench of this Court to which one of us was party, in Writ Appeals 

No. 31 and 32 of 1954, namely: 

“ The fact that there are several inconsistent orders of a Tribunal does not mean that all the 
orders are wrong, as contravening Article 14 of the Constitution. One order cannot be attacked 
as invalid solely on the ground that it is inconsistent on principle with an earlier or later order. It 
may be that the order impugned may be the right order and the other inconsistent order may be 


wrong. Each order, when it comes up before this Court, has to be examined on the merits, 
having regard to the facts and circumstances of that particular case.” 


There is no substance in any of the contentions based on the Constitution. 

Mr. M. K. Nambiyar and Mr. Jagadisa Ayyar cited authorities for the position 
that ifirrelevant considerations are taken into account by an inferior tribunal in 
disposing of the question before it, this Court would have jurisdiction to interfere 
under Article 226. We have no quarrel with the proposition ; but in the cases 
before us no irrelevant consideration has been taken into account. 


In the result the appeals fail and are dismissed with costs of the contesting 
respondents. Advocate’s fee Rs. 200. 


"RM. —— Appeals dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SOMASUNDARAM. 


The Public Prosecutor »» Appellant* 
v. 
T. M. Natarajan .. Respondent. 


Madras Village Panchayats Act (X of 1950), section 106—Sanction under for prosecution—Whether 
necessary in cases where the accused is an ex-president or executive authority of a panchayat. + 


In order to attract the operation of section 106 of the Madras Village Panchayats Act two condi- 
tions must be satisfied, viz., that the accused is a president, executive authority, etc., of a panchayat 
and the offence is alleged to have been committed by him while acting or purporting to act in the 
exercise of his duty as such president, executive authority, etc. The point of time when both these 
conditions should be satisfied before sanction can be said to be necessary under section 106 of the Act 
is the time when the complaint or police report or information is received by the Magistrate. The 
mere fact that the accused was the president or executive authority of a panchayat at the time he 
committed an offence does not mean that sanction is required under section 106 of the Act if he 
is not holding such position at the time the prosecution is launched. 


Muniswami Chetti, In re, (1958) M.L.J. (Crl.) 80 : (1958) 1 An. W.R. 79, followed. 


Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent (Accused) by the Additional First Class 
Magistrate of Tiruvellore in C.C. No. 20 of 1958 on his file. 


The Public Prosecutor (P. S. Kailasam), for Appellant. 
T. A. Raghunathachari, for Respondent. 











* Crl. Appeal No. 320 of 1958. a F lap Be sage 
- (12th Chaitra, 1880—Saka). 
~~ 
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The Court delivered the following 


JUDGMENT.——This is an appeal by the State against the acquittal of the res- 
pondent by the Additional First Class Magistrate, Tiruvellore, in C.C. No. 20 of 
1958, on his file. 


The respondent was the President of the Panchayat Board of Tirumullaivayal. 
He auctioned the right to collect the fees from the stalls to be put up in Avadi during 
Congress Session in 1955. P.W. 1 took it for Rs. 4,090. But the auction in favour: 
of P.W. 1 was set aside and the accused was therefore under an obligation to return 
the amount. ` The collection of the amount is not disputed by the accused. He had 
deposited some amount in the Sub-Treasury and some amount in the Post Office 
Savings Bank. The amount that he had deposited in the Treasury was withdsawn 
on 29th December, 1954 and that was about Rs. 2,145 and Rs. 1,000 was withdrawn 
from the Post Office Savings Bank on 28th December, 1954. This fact is also not 
disputed. The balance of Rs. 945 was withdrawn later. The withdrawal of 
these sums, therefore, from the Sub-Treasury and the Post Office Savings Bank is 
admitted by the accused. 


The case for the prosecution is that the accused did not pay a’single pie to P.W.1. 
The case of the accused is that on 28th December, 1954, he paid Rs. 3,145 to P.W. 1 
and reserved Rs. 945 towards the loan which P.W. 1 is said to have promised -to 
advance to the accused on a mortgage. The loan that was promised was to the 
tune of Rs. 3,000. Towards this loan according to the accused he reserved Rs. 945. 
He, therefore, pleads payment of Rs. 3,145 and admits retention of Rs. 945 for the 
reasons mentioned by him. 


If these two circumstances are established certainly it cannot be said that the 
guilt of the accused has been established beyond all reasonable doubt. But the diffi- 
culty arises with regard to the payment of Rs. 3,145 to P.W. 1. Admittedly no receipt 
was obtained by the accused from P.W.1. According to the accused he asked P. W. 1 
to pass a receipt but P.W. 1 is said to have told him whether he cannot be trusted 
for this sum and P.W. 1 is further said to have told that on payment of the balance 
he will pass a final receipt. This payment of Rs. 3,145 is said to have been made in 
the presence of D.Ws. 1 and 2. It was suggested to P.W. 1 in the course of cross- 
examination that this sum was paid in the presence of D.W. 1 and one Kadirvelu 
Mudaliar. Kadirvelu Mudaliar has not been examined but instead one Krishna- 
swami Naidu has been examined. It was not suggested to P.W. 1 that Krishna- 
swami Naidu was present at the time when the accused paid the money. According 
to the suggestion made to P.W. 1 there were only two persons present at the time 
of the payment, Ponnambala Mudaliar, D.W. 1 and Kadirvelu Mudaliar who is 
not examined, there was no suggestion that another person was present. Never- 
theless D.W. 2 has been called as a witness said to have been present at the time 
of payment of Rs. 3,145. This by itself is sufficient to reject the evidence of D.W. 2. 


So far as D. W. 1 is concerned, he is a distant relative of the accused and the 
learned Additional First Class Magistrate very rightly rejected the evidence of these 
two witnesses. When the evidence of the two witnesses has been rejected, then there 
is no proof that the accused paid a sum of Rs. 3,145 on 28th December, 1954. One 
circumstance which improbabilises the statement, and which confirms the finding 
of the lower Court that the evidence of the defence witnesses cannot be accepted 
is this, On 24th February, 1955, P. W. 1 issues notice to the accused calling upon 
him to pay the amount due to him. He has no doubt mentioned that in addition 
to the sum paid he has also paid another Rs. 100. To this notice the accused did 
not send reply at all till about July, 1955. The reply notice is dated 4th July, 1955.» 
For about five months the accused has not sent a reply notice. Instead he has caused 
Exhibits D-2 and D-3, Encumbrance Certificate to be sent on 7th and 12th March, 
1955, to P.W. 1. There can be no doubt that Exhibits D-2 and D-3 were received 
by P. W. 1 on the respective dates. But on the averments in Exhibit P-4 that the 
sum of Rs. 4,025 is due to him and that he has not paid inspite of repeated demands, 
if really the accused has paid Rs. 3,145 on 28th December, 1954, then certainly the 
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accused would not have kept quiet. He would have immediately rushed to him 
in person or through a lawyer who would have given immediate reply to the notice, 
asserting that he has paid on such and such a date the sum and in the presence of 
two persons. He did nothing of the kind. After arranging to send the two En- 
ccumbrance Certificates, he keeps quiet for about four or five months and leisurely 
sends his reply notice in July, 1955, mentioning therein that the sum was paid. The 
lower Court very rightly disbelieved the accused and from his conduct he found that 
this sum of Rs. 3,145 could not have been paid to P.W. 1. 


Mr. Raghunathachari, appearing for the respondent, points out that P.W. 1 
admits that he returned the amount which he borrowed from Multani. That shows 
that he must have paid only from the money paid by the accused. No question® 
is suggested as to how he returned the amount to Multani. According to his evi- 
dence he is earning about Rs. 2,000 a month. He is worth about a lakh of rupees. 
These answers have been elicited in the course of cross-examination. There is 
nothing improbable, therefore in P.W. 1 returning this Rs.3,145 from his own moneys. 
In the absence of a suggestion put to him or ascertainment from him as to how he 
paid the amount to the Multani, this argument that he must have paid from the 
amount paid is not of much force. 


- It is true that in the enquiry which was started by the District Panchayat Officer 
sometime in December, 1955, the accused set up the theory of payment of Rs. 3,145 
to P. W. 1 and he produced witnesses before the District Panchayat Officer. But it 
must be remembered that this is about 10 months after the notice was 
received. There is nothing improbable that by this time he was procuring witnesses 
to support his case, as undoubtedly he will have to face a criminal prosecution. The 
fact that these witnesses have made statement before the District Panchayat Officer 
does not in my opinion carry the case much further. The evidence has been re- 
jected by the lower Court and I agree entirely with the lower Court in regard to 
the appreciation of the evidence of D. Ws. 1 and 2. 


On the evidence, therefore, it is clearly established that the accused did not 
pay the amount to P. W. 1 though he withdrew it from the Treasury and from the 


Savings Bank. He is, therefore clearly guilty of the offence with which he has been 
charged. z 


The lower Court found that the accused had not paid the amount, but acquit- 
ted him on the ground that no sanction had been obtained to prosecute the res- 
pondent. Under section 106 of the Village Panchayats Act when the President, 
Executive Authority or any member is accused of any offence alleged to have been 
committed by him while acting or purporting to act in the discharge of his official 
duty, no Court shall take cognisance of such offence except with the previous 
sanction of the Government. Since sanction was not obtained and the lower Court 
acquitted the accused. The question is whether it is necessary to obtain sanction 
to prosecute the accused. 


At the time when the prosecution was launched the respondent was not Presi- 
dent or Executive Authority of the Panchayat. For a person who was a President, 
and in that capacity he withdrew the money and misappropriated the same and 
when he subsequently ceased to be the President when prosecution is launched 
against the President after he ceased to be the President, the question is whether 
section 106 applies to him. 


In Muniswami Chetti, In re!, Krishna Rao, J., of the Andhra Pradesh High Court 
has pointed out referring to this section 106 itself that there are two conditions pre- 
cedent to the prohibition thereunder, namely, that the accused is a President, Exe- 
cutive Authority, etc., of a panchayat; (ii) the offence is alleged to have been com- 
mitted by him whileeacting or purporting to act in the exercise of his duty. It 
takes cognisance of offences where these conditions exist. Therefore both these 
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conditions must be satisfied at the time when a criminal Court takes cognisance of 
the offence in the exercise of its original jurisdiction under section 190, Criminal 
Procedure Code. The point of time is when the complaint, or police report or 
information is received by the Magistrate. It must be at that time that the accused 
hws to hold the status of a President, etc., of a panchayat in order to satisfy the first 
condition. The language of the section does not support the view that the prohi- 
bition relates only to the character of the offences complained of which would re- 
quire an official status for the accused only at the time of the commission of the 
offence. He, therefore, held in that case that at the time when the prosecution 
was launched he did not possess the status. Undoubtedly when he committed the 
«offence he held the status. Therefore Krishna Rao, J., held that no sanction was 
necessary. In one of the cases which came up before him along with these “cases 
which he decided one was a member at the time when prosecution was launched 
and therefore he upheld that sanction was necessary. 


The Supreme Court in S. A. Venkataraman v. The Staie1, considered the question 
under Act II of 1947. They have also held to the same effect. But it is conten- 
ded that section 6 of Act II of 1947 is different in its wording from section 106 of 
the Village Panchayats Act or section 197, Criminal Procedure Code. In my opinion 
though there is a slight difference in the wording that difference does not affect the 
construction to be placed upon this section. Their Lordships of the Supreme Court 
have pointed out in considering the words of section 6 of Act II of 1947 that at the 
time a Court is asked to take cognisance not only the offence must have been com- 
mitted by a public servant but the person accused is still a public servant (the italics 
mine) removable from his office by a competent authority. 


Applying the principles laid down by their Lordships of the Supreme Court 
in the above decision and following the decision of Krishna Rao, J., in Muniswami 
Chetti, In re?, I hold that no sanction is necessary in this case. The acquittal is, 
therefore, not justified on this ground, and it is set aside. 


The only question next to be considered is the sentence to be awarded. As the 
amount paid by P.W. 1 was not repaid, I gave an opportunity to the respondent 
herein to pay the amount, so that I can deal with him leniently. But in spite of 
‘opportunity being given for a sufficiently long time he has not availed himself 
of it and he has not paid a single pie. In the circumstances I have no other 
alternative but to award a fairly severe sentence. I find the accused guilty of the 
offence with which he has been charged and sentenced him to two years’ rigorous 
imprisonment and a fine of Rs. 2,000 in default six months’ rigorous imprisonment. 
‘Out of the fine collected a sum of Rs. 1,000 will be paid to P.W. 1 as compensation 
to the losses. This amount of Rs. 1,000 when paid will be given due credit when 
the decree is sought to be executed. This appeal is therefore allowed. 


R.M. ———— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JustTIcE RAMASWAMI. 
‘Thirunavukkarasu and others .. LPetitioners*. 


Criminal Procedure Code (V of 1898), as amended by Act (XXVI of 1955), sections 107, 112 and 117 (3)— 
Scope and nature of proceedings under—Interim order under section 11'7 (3)—Grounds for—Essentials of legality— 
Interference by High Court—Grounds—Sections 435 and 439. 


Chapter VIII of the Code of Criminal Procedure is preventive and not punitive. Section 107 
is not intended for the punishment of past offences but for the prevention of acts that may amount 
to or may lead to a breach of the peace hereafter. 





1. (1958) 2 M.L.J. (S.C.) 45 : (1958) M.L.J. 2. (1958) M.LeJ. (Crl.) 80: (1958) 1 
(Crl.) 473 : (1958) 2 An. W.R. (S.C.) 45: (1958) An. W.R. 79. 
S$.C.J. 594 : A.I.R. 1958 S.C. 107 (S.C.). 


* Cr.R.C. No. 944 of 1958. 12th November, 1958. 
aw (Cr.R.P. No. 904 of 1958.) (21st Kartika, 1889—Saka.) 
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Sukhlal Karnani v. Emperor, A.I.R. 1938 Cal. 583 ; Shadilal v. Emperor, A.I.R. 1931 Lah. 191 ; 
Maruthapali Goundar, In re, A.I.R. 1937 Mad. 356 ; Rangaswami Nayudu, In re, (1943) 1 M.L.J. 246: 
A.LR. 1943 Mad. 394 ; Mahabir Gope v. Samrathi Singh, A.I.R. 1940 Pat. 228 ; Deoballam Singh v. 
Gorakhnath Singh, A.1.R. 1947 Pat. 235 ; Inder Singh v. Harbans Singh, A.I.R. 1955 Punj. 139 ; Shivram 
Parashram, In re, (1904) 1 Crl. L.J. 755 and Banarsi Raut v. Emperor, (1937) 39 Cri. L.J. 952, relied on. 


The institution of proceedings under section 107 is not an accusation of an offence ; the itemised 
particulars given in section 112 notice are not a catalogue of charges, but information which accord- 
ing to the prosecution leads to the inference that the counter-petitioner is a person likely to commit a 
breach of the peace or disturb public tranquillity or do a wrongful act, etc., and against which 
the counter-petitioner is asked to show cause. The order binding over the person unger the security 
proceedings is not a conviction. 


Section 107 would apply notwithstanding that the acts alleged as giving rise to an apprehension 
of a hreach of the peace on the part of a person constitute themselves specific offences for which he 
may be punished. Any evidence which would be relevant to the information under inquiry would 
be admissible. The existence of a number of previous convictions or acquittals in a number of 
previous cases will not be substantive evidence in proceedings under section 107 as in the case of 
proceedings under section 110. 


An order under section 117 (3), being in the nature of an interim order must be of a kind which 
could be made in a permanent order in the proceedings and is not a mere routine order nor meant 
merely to anticipate the final order that may be made under section 118. It is designed to meet an 
emergency, The Magistrate must direct his attention particularly to the question of emergency 
and the necessity of immediate measures as a separate case. An order under section 117 (3) passed 
after considering the question of emergency as a separate question is not bad merely because the 
Magistrate has based it on the same information which was the basis of his order under section 112. 


An order under Chapter VIII is no doubt revisable by the Court under sections 435 and 439 of 
the Code, but the High Court is not a Court of appeal and will not ordinarily interfere on the merits 
provided the lower Court shows in its judgment that it has really and not nominally considered the 
evidence on record and has approached the case in a fair way having regard to the interests of the 
prosecution as well as the defence. 


Case-law referred to in detail. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Executive ex officio 
First Class Magistrate, Chidambaram, dated 27th July, 1958 and made in 
M.C. No. 2 of 1958. 


K. Narayanaswamy Mudaliar, for Petitioners. 


V. V. Radhakrishnan, for the Public Prosecutor (P. S. Kailasam), on behalf of 
the State. 


The Court made the following 


Orver.—This revision is sought to be filed against the order made by the ex 
officio First Class Magistrate, Chidambaram, in M.C. No. 2 of 1958, under section 
117 (3) of the Code of Criminal Procedure. 


In this case security proceedings under section 109 of the Code of Criminal 
Procedure have been taken against 22 persons on a report of the Criminal Inspector 
of Police, Kurinjipadi. The order in writing made under section 112 sets out the 
substance of the information received, the amount of the bond to be executed, the 
term for which it is to be in force and the sureties required. The learned Magis-- 
trate has then proceeded under section 117(3) and has taken interim bonds. The- 
present revision is preferred against that order directing the execution of interim 
bonds. The grounds on which this revision is preferred are twofold viz., that there 
was no necessity to take interim bonds; and secondly, part of the information 
itemised against the counter-petitioners as constituting the basis for asking them 
to show cause consists of criminal cases in which they were acquitted. 


Chapter VIII of the Code of Criminal Procedure dealing with prevention of 
offences and of security for keeping the peace and for good behaviour, is not in- 
tended to punish persons for every repetition but to guard society from them by 
placing them under such substantial but not excessive security as to prevent them 
rom resorting to evil course. This Chapter is preventive and not punitive. Mahabig, 
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Gope v. Samrathi Singh1, Sukhlal Karnan v. Emperor®, Baburam v. Emperor®, Shadilal 
v. Emperor*, Maruthapali Goundar, In reš, Deo Ballam Singh v. Goraknath Singh®, Inder 
Singh v. Harbans Singh’. 

In other words, section 107 is not intended for the punishment of past offences 
but for the prevention of acts that may amount or may lead to a breach of the peace 
héreafter. Rangaswami Nayudu, In re®, Shivaram Parashram, In re®, Banarst Raut v. 
Emperor}, 

The institution of proceedings under section 107 is not an accusation of an offence 
the itemised particulars given in section 112 notice is not a catalogue of charges 
but information which according to the prosecution leads to the inference that the 
counter-petitioner is a person likely to commit a breach of the peace or disturb public 
tranquillity or do a wrongful act, etc., and against which the counter-petitioner is 
asked to show cause and therefore if for instance the information proves to be false, 
the Court has no power to act under section 250, Criminal Procedure Code. Nor does 
the principle of autre fois acquit or autre fois convict (section 403, Criminal Procedure 
Code) apply to such proceedings. Hence, where the person proceeded against is 
imprisoned for failure to give security, his subsequent trial for the acts on which the 
security proceedings were based is not barred under section 403 of the Code or Arti- 
cle 20 of the Constitution of India. Mathai Manjuram v. The State11. ‘The person 
proceeded against is the person and not an accused and even before the amendment 
under section 342, Criminal Procedure Code, was competent to give evidence on his 
behalf; information under the section is not a complaint. The order binding over the 
person under the security proceedings is not a conviction. Several provisions of 
the Criminal Procedure Code are inapplicable to a person proceeded against under 
section 107 as distinct from an accused under the Criminal Procedure Code, Kartik 
Chandra v. Panna Lal+?, 

Section 107 is applicable notwithstanding that the acts alleged as giving rise 
to an apprehension of breach of the peace on the part of a person, constitute them- 
selves specific offences for which he may be punished. It is also not illegal for 
a Magistrate in a proceeding under section 107 to admit evidence ona specific charge 
or offence which is the subject of a separate current trial, as the scope of the pro- 
ceedings is entirely different, one being concerned with offences committed in the 
past and the other being concerned with the likelihood of the breach of the peace 
in the future : Khetrabast Sahu v. Emperor1*; Rangaswami Nayudu, In re!. 


Any evidence which would be relevant to the information under enquiry would 
be admissible. The existence of a number of previous convictions or acquittals in 
a number of previous cases will not be substantive evidence in proceedings under 
section 107 as in the case of proceedings under section 110. The existence of previous 
convictions for offences such as theft is a matter which may and should be taken 
into consideration as indicating the character and disposition of the counter- 
petitioner in proceedings under section 110(section 54, Explanation 2, of the Evidence 
Act), though the existence of such a conviction is not by itself sufficient for an order 
for security. Weight and due regard must be given to the period that has elapsed 
subsequent to the last conviction in order to see whether during that period he has 
shown a disposition to conduct himself properly or whether there are indications 
that he has continued the previous course though he may not have actually brought 
himself within the clutches of law. Similarly cases of acquittal may be taken into 
consideration under section 110 because where evidence is taken as to reputation, 
the Court cannot and should not exclude the reasons which induced the members 
of the community to form a bad opinion of the accused and if their opinion is based 
wholly or partly on the belief that he had committed a crime which has not been 
brought home to him, the Court cannot rule out as inadmissible all evidence on 


rm ALR. 1940 Pat. 252. 8. (1943) 1 M.L.J. 246: A.I.R. 1943 Mad. 
2. A.I.R. 1938 Cal. 583. : 394 : 44 Crl. L.J. 756. 

3. AIR. 1932 Lah. ror. 9. (1904) 1 Cr. L.J. 755. 

4. A.I.R. 1931 Lah. gt. 10. (1937) 39 Ct. L.J. 952. 

5. A.I.R. 1937 Mad. 356. 11. ÀIR. 1952 T.C. 556. 

6. Ada.R. 1947 Pat. 235. tg. A.I.R. 1958 Cal. 140. 

y. A.LR. 1955 Punj. 139. 1g. AIR. 1918 Pat. 183: 19 Cr. L.J. 246. 
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which the belief of the witness is based. Hence instances of specific crimes are admis- 
sible evidence although they are not supported by evidence of such amount and 
value as would secure a conviction for a substantive offence. It has been held that 
evidence relating to the incident which formed the subject-matter of the previous 
trial cannot be excluded ; the fact of acquittal although it may diminish and des- 
troy value of the evidence, has not the effect of rendering such evidence inadmissibte. 
Evidence of repute no doubt cannot be let in proceedings under section 107 as 
in the case of proceedings under section 110. But even in the case of proceedings 
under section 107 reports or complaints by the several prosecution witnesses on 
various dates regarding the past conduct of the accused and his disposition to use 
violence, though not substantive evidence of the matters mentioned in them, are 
admissible under section 157 of the Evidence Act to corroborate what the witnesseg 
testify in Court that the person sought to be bound over is likely to commit a breach 
of the peace or disturb the public tranquillity or do a harmful act that may pro- 
bably occasion a breach of the peace or disturb the public tranquillity. Khetrabasi 
Sahu v. Emperor1, Rangaswami Nayudu, In re?. 


In taking interim bond under section 117 (3) the Magistrate who is the head 
of the Taluk, Division or District and is responsible for the maintenance of law and 
order there, is vested with a wide discretion. An order under section 117(3) being 
in the nature of an interim order must be of a kind which could be made in a per- 
manent order in the proceedings. It is not a mere routine order to be appended to 
an order under section 112 and is not meant merely to anticipate the final order that 
may be made under scction 118. It is designed to meet an emergency. 
The Magistrate must direct his consideration particularly to the question of emer- 
gency and the necessity of immediate measures as a separate case. But this does 
noi mean that he should conduct an enquiry within an enquiry, take evidence of 
witness on oath and their cross-examination in the usual manner. If the Magis- 
trate is satisfied that an emergency exists and urgent orders are necessary, be can 
act upon the application of the Police Officer or upon the sworn testimony of a Police 
Prosecutor given in the witness-box or in the form of affidavits. An order under 
sub-section (3) of section 117 passed after considering the question of emergency 
‘as a separate question is not bad merely because the Magistrate has based it on the 
same information which was the basis of his order under section 112. Pir Shak 
v. Emperor*®, Bachal v. Emperor*, Emperor v. Ghulan®, Emperor v. Nabibu®, Emperor v. 
Ratnam”, In re Venkataswami’, Jaswant Singh, In re®, Surat Ishar Singh v. Jagat Singh 
Jiwan Ram}, Hurmat, In ret}, Railal, In re1*, Jagadish Prasad Verma v. The State, 
Ghaffar v. Saratalla1*, Kartick Chandra v. Panna Lal+°, 

An order passed under Chapter VIII of the Code is no doubt revisable by 
the High Court. The High Court, however, is not a Court of appeal and will not 
ordinarily interfere on the merits provided the lower Court shows in its judgment 
that it has really and not nominally considered the evidence on record and has ap- 
proached the case in a fair way having regard to the interests of the prosecution 
as well as the defence. 

Bearing these principles in mind, if we examine the facts of this case, there can- 
not be the slightest doubt that the detailed order of the learned Magistrate based 
upon relevant and admissible materials and showing that he has approached the 
matter from the point of view of emergency is irreproachable. 


This Revision is dismissed. 





P.R.N. ——- Revision dismissed. 
1. 19 Crl. L. J. 246: ALR. 1918 Pat. 183. g. A.I.R. 1954 Madh. Bha. 192. 
2. (1943) 1 M.L.J. 246 : 44 Orl. L.J. 756: 10. A.I.R. 1955 N.U.C. Punj. 1614. 
A.LR. 1943 Mad. 394. 11. A.LR. 1953 Pat. 132. 
3. 27 Crl. L.J. 1030. 12. 1956 Crl. L.J. 712: A.I.R. 1956 Bom. 
4. A.LR. 1942 Sind 77. 385. 
5. ALR. 1943 Sind 192 13. 1957 Crl. L.J. 386: A.LR. 1957 Pat. 
6. A.I.R. 1942 Sind 86. 106 i 
7. A.LR. 1943 Sind 173. 14. 1957 Cr. L.J. 147 (Orissa). 
8. (1954) 2 M.L.J. (An.) 250: ALR. 15. ALR. 1958 Cal. 140. . 
1955 ‘An. 96. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BALAKRISHNA AYYAR. 


Kumari C. Gabriel .. Petitioner * 
v 


The State of Madras running the National Employment Organi- 
sation represented by the Director of Industries and Com- 
merce, Chepauk, Madras 5 and others .. Respondents. 


Constitution ‘of India (1950), Article 226—Writ of certiorari to quash an order— Jurisdiction of Court— 
If depends on the presense of the officer before the Court—Judicial and quasi- judicial tribunals—Enquiry by— 
Form and procedure to be adopted. 


The true scope of the writ of certiorari is to merely demolish the offending order. Hence if such 
cases the presence of the offender before the Court, though proper, is not necessary for the exercise of 
the jurisdiction or to render its determination effective. 


All enquiries, judicial, departmental or other, into the conduct of individuals must conform to 
certain standards. One is that the person proceeded against must be given a fair and reasonable 
opportunity to defend himself. Another is that the person charged with the duty of holding the 
enquiry must discharge that duty without bias and certainly without vindictiveness. He must conduct 
himself objectively and dispassionately not merely during the procedural stages of the enquiry, but 
also in dealing with the evidence and the material on record when drawing up the final order. A 
further requirement is that the conclusion must be rested on the evidence and not on matters outside 
the record. It must not be based on a misreading of the evidence. These requirements are basic 
and cannot be whittled down whatever be the nature of the enquiry. Where the enquiry is judicial 
there is yet another requirement which should be complied with, namely, that it is not sufficient that 
justice is done, but that justice should also manifestly appear to be done. 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records relating to the order of the Regional 
Director of Resettlement and Employment, Nungambakkam, Madras, in No. 
8/25/55, dated 29th October, 1956 and to quash the said order made therein. 


Kesavlal Tarwady, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) and the Government Pleader 
(B. V. Viswantha Iyer), on behalf of the Respondents. 


The Court made the following 


Orver.—This is a petition for the issue of an appropriate writ to quash the 
order of the Regional Director of Resettlement and Employment, Madras, dated 
29th October, 1956, dismissing the petitioner from the service of the Government 
of India. 


Miss Gabriel the petitioner was first employed as a typist in the Chief Secre- 
tariat, Madras. Subsequently she worked as a clerk under the Hindu Law Reform 
Committee and later became a senior clerk in the office of the Dy. Controller- 
General of Civil Supplies. In course of time the petitioner was declared a quasi- 
permanent employee of the Central Government under the Central Civil Services 
(Temporary Service) Rules, 1949. In 1955 the petitioner was working in the Regio- 
nal Employment Exchange, Madras. One Mr. Pushparaj was then the head of 
the office, he being at the time the Regional Director of Resettlement and Employ- 
ment. 


In July and August, 1955, copies of a pseudonymous communication addressed 
to Sri Kandhu Bhai Desai, Minister for Labour, Government of India, came by 
post to various employees in this office of the Director of Resettlement and Employ- 
ment. It is not necessary to refer to the various allegations in this communication. 
It will be sufficient to say that inter alia it attributed various categories of infamous 
conduct to Mr. Abdul Khader, the previous Regional Director; to Mr. Pushparaj, 





* W.P. No. 1515 of 1956. 14th November, 1958. 
° (23rd Kartika, 1880-Saka.). 
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e 
the then Director; to Mr. Nambiar, an Assistant Director; to Kumari Arundhathi, 
Dy. Regional Employment Officer; and to various other individuals connected with 
the organisation. 


The earliest of these communications was received on 23rd July, 1955, by Mr. 
Anugraham, Assistant Director of Employment Exchanges, in the office of the Regi- 
onal Director, Madras. He took it to the notice of the Regional Director who 
instructed him to keep an eye open for any further petitions of the kind as might 
arrive later. Three days later copies of the same petition were received by two 
clerks named Hassan and Padmanabhan who handed them over to Mr. Anugraham. 
‘On 26th July, 1955, Mr. Nambiar and Mr. Pushparaj had a discussion on this 
subject and the following day Mr. Nambiar sent to Mr. Pushparaj three copies of 
the same communication which had arrived in his office together with the envelopes” 
in which they had arrived. Of these one was addressed to Mr. Nambiar and the 
remaining two to other employees in that office. On 2nd August, 1955, four more 
covers addressed in a handwriting similar to that which had been noticed in some 
of the earlier covers were received. Mr. Anugraham took them to Mr. Push- 
paraj. ‘These were kept intact for further investigation. In all eleven such copies 
‘were received as set out in Annexure IX to the order of Mr. Pushparaj. 


What happened thereafter is set out in paragraph 3 of his order : 


“Thereafter I made preliminary investigations and examined one of the recipients of these covers 
Shri Chandrasekharan and some of the clerks of the R.E.E., viz., Shri Jayapalan and Shrimathi 
Leelavathi whose statements were recorded. All these clerks solemnly affirmed that the handwriting 
-of the addresses on the covers shown to them was that of Kumari Gabriel who was their erstwhile 
‘co-clerk, Besides the opinion of these clerks, I also had the opinion of the R.E.O., Shri Nambiar and 
my Assistant Director Shri Anugraham who were also definitely of the opinion that the handwriting 
resembled that of Kumari Gabriel. Being thus satisfied that there was a prima facie case against 
Kumari Cabriel that she had sent out these typewritten petitions over a pseudonymous name and . 
‘that she has been indulging in this sort of subversive activities with intent to insult, annoy, defame 
and bring into disrepute some of the officers and staff of this organisation and that as the offence 
‘committed by her in circulating this highly obnoxious and defamatory petition was of a very serious 
and grave nature warranting drastic action, I placed Kumari C. Gabriel under suspension with 
effect from 17th September, 1955, pending a regular enquiry against her.” 


When the order of suspension was served on the petitioner she protested that 
it was based on unfounded suspicions, that there was no justification to punish her, 
and, that the order of suspension should be cancelled and an enquiry conducted. 
Mr. Pushparaj, however, took the view .that : 


“ Her contention that the suspension was a punishment is incorrect. As the head of the office 
and appointing authority competent to take departmental action against Class III staff, I placed her 
under suspension as I apprehended that if she were allowed to continue in the office she might tamper 
with records which contained her handwriting and that her presence will not be conducive to further 
investigations.” 


Subsequently Mr. Pushparaj continued his investigation and after examining 
more witnesses he framed the following charge against the petitioner : 


“That Kumari C. Gabriel, Junior Clerk, Office of the Assistant Director of Training, under 
suspension indulged in subversive activities by defaming some of the officers and staff of this Region 
aad also bringing the Employment Organisation in Madras Region into disrepute by circulating 
typewritten copies of a highly defamatory petition over a pseudonymous name containing false and 
vexatious allegations of a most serious, obnoxious and damaging nature against some of the officers 
and staff of this organisation, in postal envelopes on which she has herself written most part of the 
-addresses and has thereby committed a grave and serious offence, revealing misconduct of a most 
reprehensible nature warranting severe disciplinary action.” ' 


A copy of this charge was served on the petitioner on 28th September, 1955, 


As soon as she was placed under suspension, on 26th September, 1955, Miss 
‘Gabriel sent a petition to the Regional Director, the nature of which will be apparent 
from the following extract from her petition dated 3rd October, 1955. 


“ I sent a petition to yeu on 26th September, 1955, immediately on my suspension setting forth 
my case in so far as it is possible, without having before me any of the relevant papers or materials 
-n which a grave charge is sought to be made out against me on mere suspicion. I therefore - 
requested that all the available materials on which such a charge was sought to be made out against 

es 
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me might be supplied to me without delay. I have not yet received a reply to the same nor copies 
of the materials asked for.” 


‘On 3rd October, 1955, she wrote again asking that she be supplied forthwith 
with all the materials she had asked for in her petition, dated 26th September, 1955. 


OA 5th October, 1955, Mr. Pushparaj sent the following reply : 


“Kumari C. Gabriel is informed that materials relating to the case in the form of original 
documents cannot be furnished to her. She is therefore directed to appear before the Regional Direc- 
tor on roth October, 1955, at 11 A.M. to peruse the relevant records which will be made available to 
her at the office of the Regional Director ”. 


On roth October, 1955, Miss Gabriel wrote back as follows : 


e 

“I beg to state that I have not asked in my petition, dated 26th September, 1955, to be furnished 
with the original documents relating to the above matter. I have only requested to be furnished with 
the true copies of the same, except as regards the covers alleged to be written in my handwriting. 
In regard to the latter I can only ask for inspection of the originals to be given to me along with my 
legal adviser. I am advised that this is my elementary legal right and you, sir, having been a lawyer 
yourself, cannot be unaware of this. As you know well there are very great disadvantages in getting 
mere inspection in your office and it will be of little use to me in properly replying to a grave charge 
against me, and also to any legal adviser. I am led to think from your denial to furnish copies 
which is a natural right of any one accused of a grave offence, that prejudice seems to prevail even 
at the outset when there ought to be fairness and open-mindedness.”” 


On the same day Mr. Pushparaj informed the petitioner : 


“ With reference to her letter No. Nil, dated roth October, 1955, Kumari C. Gabriel is hereby 
informed that true copies of the documents and other records in the case cannot be sent to her as 
requested for in the above reference. She is further informed that legal advisers are not allowed to 
appear in departmental enquiries, and that she could herself come and peruse the documents, which 
will be shown to her by the undersigned. For perusing the documents she may appear before the 
undersigned at 11-30 A.M., at his office on any day between the 12th and 14th of this month.” 


On 14th October, 1955, the petitioner went to the Office of the Regional Direc- 
tor to inspect the documents. What happened at that time is a matter of acute 
controversy between Mr. Pushparaj and the petitioner. The view of Mr. Pushparaj 
is set out in paragraph 8 of his order : 


“ Accordingly the delinquent clerk, Kumari C. Gabriel, came to my office on the 14th October, 
1955 and had inspection of the pseudonymous petition and also the postal envelopes in question in 
which copies of the petitions were received by several persons. Before I allowed her to have inspec- 
tion of the documents, I took the precaution of asking two of my officers, viz., the Assistant Director 
of Training, Shri M. D. Naik, and the Inspector of Training, Shri T.R. Doss, to be present in my room 
as witnesses to the inspection so that the delinquent clerk may not later on say that she was not given 
any fair opportunity to inspect all the relevant documents she wanted to see. The inspection went 
on for fully one hour from 12-30 to 1-30 P.M. I placed the entire file containing the several copies 
of the pseudonymous petition and the covers and asked her to go through them. She read through a 
petition and made some notes on a sheet of paper. After that she carefully examined the postal 
covers in question. Then I gave her a few sheets of paper and asked her to take down to my dictation 
some of the addresses on the envelopes in question, which I read out to her. After having fully inspected 
all the records she wanted to see, the delinquent clerk recorded an acknoweldgment on my office file 


as follows : 

“ As permitted by the R.D., I inspected the petition to-day at 12-30 P.M. to 1-30 p.m. I was also 
allowed to see the envelopes. I wrote to the dictation of the R.D certain addresses of the envelopes, 
{ had inspection of the above records in the presence of the R.D., the A. D. T., Shri Naik and I.T., 
Shri Doss.” 


According to the petitioner, however, what happened was something very diffe- 
rent. At that time she had been consulting Mr. Tarwady, and on 16th October, 1955, 
she went and told him what had taken place on 14th October, 1955. On his sugges- 
tion she put down in writing what had happened. That was on 17th October, 1955. 
On 18th October, 1955, Mr. Tarwady sent a copy of this to Mr. Pushparaj. ‘The 
written report which Miss Gabriel gave to Mr. Tarwady runs as follows : 


“ Ref—My interview with you on 16th October, 1955. As advised by you I give below a report 
regarding the interview I had with Shri P. K. Pushparaj, the Regional Direttor of Resettlement and 
Employment, Madras, at his office on the 14th instant. The Regional Director had asked me to 
appear before him at 11-30 A.M., on the 14th instant to inspect the papers in connection with my sus- 


pension. Ie came to the office only at about 11-35 A.M., and after he settled himself in his scat Í sent 
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in my card to him. He called me after 12 a.m. As I went in he asked me why I did not wish him 
‘** Good-morning”’. “ Have you even forgotten that” ? “I have become so unlucky”. Then 
he took out the case file and thought for a while and asked me to wait outside for some time. I 
waited, At about 12-30 P.M., he called me again. There were two other Officers as his witnesses. 
One was Shri M. D. Naik, the Assistant Director of Training and the other was Shri Doss, the Inspector 
of Training. He offered me seat by the side of his table on the right. He told me that he could show 
me only a few things such as the petition and the covers. He kept the file with him and gave me 
a copy of the petition and asked me to peruse. When I was about to take down some notes he first 
objected to it, but later consented. While I was thus going through the petition he remarked that 
“it is no use perusing it now since you already know it”. I said, “ If I had seen it, I would not 
have come’’. Then he said that “ there is no use of doing all these things. I want to know who 
has done it.” I told him that “since you are my prosecutor it is up to you to prove it.” He said, 
“ Oh yes, I have enough of them.” I said, “ I would like to see them ” to which hesaid nothing. 
After I finished with the petition, I asked for the covers. Immediately he gave me a sheet of paper 
and t&isked me to write down certain passages from the petition to be dictated by him (he just showet 
me from a distance) and that J should sign it. I said I had not gone there to make any statements, 
etc., and that I could not doit. He flared up. He started abusing me: ‘‘ Oh no, you have come with 
tactics, do you dare refuse to do it ? You are only a subordinate, a clerk. I am carrying out the 
orders of the D.G.R.E. (Director General of Resettlement and Employment). If you refuse leave 
here ”. He threatened me that he would proceed against me, he will record everything against me, 
he will punish me, etc. He said in so many words all of which I am not able to recall at present. He 
actually shouted at me so furiously I did not know what to do, whether to do it or come away. 
When at last he said that I had to write the addresses of the several covers to his dictation and that 
if I refused he would consider me to be guilty. Finally, I decided to write. He dictated. Sir, Ẹ 
frankly confess that I was so frightened and nervous I could not write steadily. It was really a struggle. 
He started scolding me for each word I wrote. He made me rewrite the whole thing. He insulted 
me saying that I was disguising my handwriting. I was scribbling, he called me dishonest. He 
was very rude and cruel. Finally, he made me sign all the sheets. Then he showed me the covers 
from a distance when I said that they were not my handwriting. He again started talking rudely 
and insultingly. He has also filed a post card and a cover written by me, He asked me to identify 
them. When I did that he asked why I had printed the address on the cover, with any motive or no. 
I said with no motive. He was again furious. I asked why I should not write like that, to which 
he replied: “Oh yes, you can write, you are capable of writing in many ways”. Then I asked for the 
evidences given by the writnesses. He said they will not be given to me, they will not be furnished! 
even to the Court. I asked whether there is any report from the Finger Print Expert. He said no, 
besides they haven’t got any value. They will not be accepted even at the Court. They will not be 
given even to the Court. He finally made me sign a statement on the file to the effect that the papers 
were shown io me by him on that day and that I was permitted to peruse them in the presence of 
those two officers mentioned above. I was with them from 12-30 to 1-30 p.M. This statement was also 
signed by the two witnessing officers. So, I came away. I felt that he would have even done me 
some harm to my person had it not been for the presence of those two men. Such was the fury with 
which once or twice he got up from his seat and shouted at me. Well sir, I think I have given you 
a sufficient idea as to what I had experienced on that day. I leave it to you as to the action to 
be taken in the matter. I only request you to protect my fair name. I once again affirm that 
I am innocent. I have no knowledge whatsoever about the affair.” 


In the letter which Mr. Tarwady wrote to Mr. Pushparaj on 18th October, 
1955, he stated among other things ; 


“ It is quite evident from the correspondence that has passed between her and yourself and her 
treatment when she called at your office for taking inspection pursuant to your memo. of 10th October, 
1955, that she cannot have an impartial enquiry at your hands and she should look to the higher 
authorities, or eventually to the Courts of law for vindicating herself against the wanton attacks on 
her fair name and clerical record. You have chosen to deny her the ordinary and elementary privilege 
available to any accused, however serious the offence may be, that is, denying her the copies of the 
anonymous petition and other data relied upon by you and that too, when you have made up your 
mind against her, as it is evident from the paragraph 2 of the proceedings, dated 17th September, 
1955, which runs thus : 


‘The Regional Director is satisfied that there is a prima facie case against Kumari C. Gabriel in 
that she has herself sent out these typewritten petitions over a pseudonymous name and that she has 
been indulging in this sort of subversive activities with intent to insult, annoy, defame and bring into 
disrepute some of the officers of this organisation.” And have even gone to the extent of suspend- 
ing her. 


It is the elementary principle under the Indian Evidence Act that in such circumstances one 
has to prove that those coverscontained these petitions and the authors of the petition and theenvelopes 
were one and the same person, but in this case even the address on the envelopes shown to our client. 

e 
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from a distance, is not in our client’s handwriting. But our client was constrained to write a few 
addressses to your dictation, which you probably did for the purpose of comparison. But, our client 
highly resents your conduct in doing so and characterises it and the other ill-treatment as third degree 
methods. You are in the position of a judge for the purpose of enquiry and you assume the role 
of a prosecutor besides your having already pre-judged the issue.” 


The letter ended as follows: 


“ On goth October, 1955, Miss Gabriel submitted an explanation in which after referring to 
the notice issued by her counsel on the 18th she went on to say: 


The corsery glance at the copy of the alleged letter which I had at the inspection, leaves abso- 
lutely no doubt in my mind that its authorship can never be imputed to me by any stretch of ima- 
gination or straining of language. Thecontent, if I am not mistaken, relate to several officers and 
persons whom I have not served or known, much less can I have any grievance against them as to 
prompt me to write the alleged letter. The unsullied record of my service for the past several years 
knocks the bottom out of the suspicion which you entertain against me and does not warrant the 
ill-treatment to which I have been subject to by suspending me and by denying me the copies of the 
letter or the data which you are supposed to have. 


I submit that in the circumstances of this case set out more particularly in my previous noticer 
to you with the enclosure, I cannot have an impartial enquiry at your hands or get justice done to 
myself. This matter must be investigated, if at all by an absolutely independent body nominated 
by the Directiror-General of Ressettlement and Employment, New Delhi.” 


This explanation contained a statement which has an important bearing on“the 
guilt or otherwise of the petitioner, but, which nevertheless, does not appear to have 
been investigated. The petitioner, stated that the pseudonymous communication 
contained allegations against several officers and persons under whom she had never 
served and whom she did not know. It will be appreciated that if this statement 
is true it would be an important—almost decisive—circumstance in favour of the peti- 
tioner. But, in spite of the fact that this matter was kept pending for more than a 
year, this aspect of the case was not investigated. It should not have been difficult 
at all to ascertain who the officers were under whom the petitioner had worked and 


under whom she had not. 


On 4th November, 1955, Mr. Pushparaj wrote to Messrs. Mehta and Tarwady 
that he could take no notice of their letter, dated 19th October, 1955, as the enquiry 
relating to the petitioner was a purely departmental matter. He went on to say 
that the allegations which the petitioner had made about what happened on 14th 


October, 1955, were ; 


“ a wholsale travesty of truth and contains a string of downright lies and deliberate false state= 
ments. Her allegations that she was abused, insulted and treated rudely and cruelly are utterly 
false and unfounded as facts to the contrary will be vouched for by two Gazetted Officers who are 
her immediate superior officers and who were present as witnesses when she was interviewed by the 
Regional Director on 14th October, 1955, allowed to peruse the relevant records. Serious notice 
is also being taken of her false allegations and insinuations against the Regional Director who is her 
employer and the head of the organization in this Region and who is also the competent authority 


to take disciplinary action against her.” 


Two things emerge from this letter. One is that Mr. Pushparaj and Miss 
Gabriel had plainly joined issue as to what happened on 14th October, 1955. The 
other is that Mr. Pushparaj was quite angry with the petitioner. 


On 14th November, 1955, Mr. Tarwady wrote to Mr. Pushparaj a letter in 
which he stated inter alia : 


“However, it makes the matters still worse and goes conclusively to establish the apprehensions 
of our client that the enquiry will not be impartial, when the elementary principles of natural justice 


are being violated. 


Our client wants hereby to re-affirm and reiterate in toto what all has been stated both in our 
notice to you of 18th October, 1955 and her enclosed written statement as to what transpired at the 
interview, being undeterred by your threat of taking serious notice of her conduct in placing the true 
facts by (sic) her those writings and your purported to be borne out by your own subordinate officers, 
whether they be gazetted or of any rank. After all, they are your subordinates and without meaning 
any disrespect to them, it remains to be seen what weight will be attached to the evidence of those 


offigers in the context of this case. 
oe 
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The travesty of truth alleged against our client is hereby denied and our client states that it is 
at the other end. In short, your reply was an expected and a foregone conclusion in view of your 
previous attitude and the decision and that is why our client wants an impartial enquiry by a person 
other than yourself. But your not doing so in spite of our client’s requests and persisting in your present 
attitude, gives rise to a cause of action for our client to apply for appropirate writ in the matter and 
she will be doing so before long. Our client still challenges your competency to conduct the enqui 
in the matter in as much as you both a prosecutor and a judge having already made up your nir 
against our client.” - 


On 6th December, 1955, Mr. Pushparaj framed two further charges against the 
petitioner. The memo. containing the charges runs as follows : 


- “The Regional Director of Resettlement and Employment, Madras, received on the 29th October, 
1955, a letter from Advocates Messrs, Mehta and Tarwady, Madras, under the instructions of their 
client Kumari C. Gabriel, Junior Clerk (under suspension), Assistant Director’s (Training) Office,” 
enclosing a copy of a statement of Kumari Gabriel in regard to what is said to have transpired at her 
interview on 14th October, 1955, with the Regional Director of Resettlement and Employ- 
ment, Madras, at Regional Director’s Office. The advocates issued a notice to the Regional Director 
of Resettlement and Employment calling upon him to put their client Kumari Gabriel forthwith in 
status quo ante cancelling the suspension order, and, threatening that if no proper amends were made, 
they would be constrained to take up the matter to the proper authorities to vindicate her innocence. 
From the statement of Kumari Gabriel given to the advocates regarding the interview she had with 
Regional Director on 14th October,1g55, it is observed that it is a travesty of facts and that it contains 
astring of downright lies and deliberate false statements. When Kumari Gabriel reported to Regional 
Director on 14th October, 1955, she was treated with due consideration and courtesy. Although she 
js a Lower Division Clerk, Regional Director gave her a seat on the right side of his table to enab] eher 
to peruse the records. At that time the Assistant Director of Training and Inspector of Training were 
also sent for and they were present in the Regional Director’s room as witnesses. Regional Director 
gave her a copy of the petition containing the allegations against some of the Officers and staff of this 
organisation for her perusal. After perusal, she made some notes of her own on some sheets of paper. 
Her statement inter alia that the Regional Director of Resettlement and Employment asked her to 
write down certain passages from the petition dictated by him is a deliberate falsehood. No dictation 
from the petition was given to her but she was asked to write down to his dictation some of the addresses 
from the postal covers in which the petitions were received. Her allegation that the covers were 
shown to her from a distance is yet another falsehood. The file containing the petitions and covers 
-was actually placed in front of her and the distance between her eyes and the postal covers she wanted 
to examine ‘ was barely a foot. She was given every opportunity to examine the relevant records 
closely and she has also acknowledged this fact on the file and signed the note. The above facts were 
testified to by the two Gazetted Officers of the Training Side who were present throughout during the 
interview. ‘Therefore, her allegations against the Regional Director that she was insulted, abused 
and threatened during the interview are absolutely false, baseless and vexatious, and, clearly disclose 
the insubordinate, arrogant, impudent and reprehensible conduct of Kumari Gabriel. 


In view of the above, the following further charges are, therefore, framed against her for good 
and sufficient reasons :— - 


1. that she, Kumari Gabriel in her statement, dated 17th October, 1955, addressed to Shri 
Tarwady, her advocate which was communicated to the Regional Director, has made false, vexatious 
and insinuating allegations against the Regional Director, her employer and the Head of the Organisa- 
tion in the Region, knowing them to be false, and 


2. that during the pendency of a departmental enquiry she issued a lawyer notice to the 
Regional Director of Resettlement and Employment, the Head of the Organization, to reinstate her - 
when she has all the avenues open to her to represent her case in the course of the departmental enquiry 
and thus acted contrary to all principles of discipline and conduct as a Government servant dis- 
regarding the departmental procedure. 


Kumari C. Gabriel is, therefore, hereby directed to show cause within 10 (ten) days of the receipt 
.of this memo. why severe disciplinary action should not be taken against her on the above charge of 
false allegations, insinuations and grave misconduct. 


If the explanation called for is not received within ro ’(ten) days of the receipt of this memo., it 
will be presumed that she has no explanation to offer and orders will be passed on the merits of the 
case.” 


It will be noticed that the charge does not specify what particular rule in the 
‘Government Servants Conduct Rules the petitioner contravened in taking legal 
advice and getting her lawyer to send a notice. 


On 13th December, 1955, Miss Gabriel wrote pleading not guiltv and protesting 
that her report to Mr. Tarwady about what happened on 14th October, 1955, was 
strictly correct and that to seek legal advice cannot be construed as misconduct or 
aggravation of misconduct. She went on: 


2 
`» 
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“ I reiterate that I am innocent and also my stand that the Regional Director being one of the per- 
sons maligned under the pseudonymous petition and exasperated by my explanations and the subse- 
quent correspondence, has no jurisdiction to proceed with even the departmenal enquiry. If in 
spite of this he does so, I cannot get any justice at his hands and the result will be a foregone con- 
clusion.” 

On 2nd December, 1955, Mr. Pushparaj sent to the Government Examiner of 
Questioned Documents at Simla the envelopes in which copies of the pseudonymous 
communications had been received together with specimen scripts of the petitioner. 
At the investigation which Mr. Pushparaj conducted, some of the witnesses had 
stated that the handwriting on some of the envelopes resembled that of Patro, the 
Superintendent of the Regional Employment Exchange. So, some specimens of his 

* handwriting were also sent to the Examiner of Questioned Documents. On goth 
April, 1956, the Examiner of Questioned Documents expressed this view : 


“Yn my opinion there are indications that the person who wrote the red-enclosed writings stamped 

an marked S-16 to S-49 also wrote the red-enclosed writings similarly stamped and marked Q-1 to 
-II. 

Meantime Miss Gabriel filed W.P. No. 947 of 1955 in this Court for quashing 
the order of suspension that had been made against her. That petition was dismissed 
in limine on 5th December, 1955, on the ground that an order of suspension is not a 
punishment and that the Regional Director of Resettlement and Employment had 
jurisdiction to place the petitioner under suspension pending enquiry into the charges 
that had been framed against her. 


On 13th February, 1956, the petitioner wrote to Mr. Pushparaj complaining 
about the delay in holding the enquiry -and pointing out that she had been 
under suspension from the 20th September, 1955 and that the order in Writ Petition 
No. 947 of 1955 had directed that she could seek appropriate relief after final orders 
had been passed against her in the departmental proceedings. 


To this she received the following reply : 


“ Kumari C. Gabriel, Junior Clerk, Assistant Director of Trainings Officer, under suspension 
is informed that further investigations are being pursued in the matter and that as soon as the 
investigations are completed, an enquiry will be held and final orders will be passed.” 


On 27th February, 1956, the petitioner wrote protesting against the delay and 
pointing out that even as far back as 17th September, 1955, when she was placed 
under suspension Mr. Pushparaj had expressed the view that he was satisfied that 
a prima facie case had been made out against her. She also drew the attention of Mr. 
Pushparaj to a report in the ‘‘Mail” of a decision of a Bench of this Court relating 
to the grant of copies. On gth April, 1956, the petitioner wrote again complaining 
about the delay in spite of her repeated reminders. On 19th April, 1956, the peti- 
tioner was informed 


“ that the case is still under investigation at various angles and as soon as it is finalised, her 
case will be taken up for final enquiry and orders.” 


On 23rd April, 1956, the petitioner wrote to Mr. Pushparaj pointing out that 
his reply of the rgth stating that the matter was still under investigation showed 
that the order of suspension was illegal, invalid and ab initio void and mala fide, and, 
she ended. 


“The whole thing is untenable, unwarranted but only prestige stands in the way of dropping the 
proceedings against me, who is innocent.” 


On 5th May, 1956, Mr. Pushparaj sanctioned subsistence allowance and 
dearness allowance to the petitioner. On 7th May, 1956, the petitioner wrote to 
Mr, Pushparaj taking exception to certain statements appearing in the orders 
granting subsistence allowance. She said : 


“I have not made any representation as alleged in my letter of ggrd April, 1956, regarding 


the subsistence allowance sought to be given to me in your last two communications as late as May, 
1956, while I am starved since September, 1955, without any just or sufficient cause. 


“ Please note that I will receive the amount only without prejudice to all my contentions and 
he contemplated proceedings.” 
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On 5th June, 1956, Mr. Pushparaj informed the petitioner that he would hold an 
enquiry on 25th June, 1956 and directed the petitioner to appear before him with 
all her evidence, oral and documentary. The letter specifcally stated that she would 
not be permitted to take any legal adviser with her as legal advisers were not allowed 
to appear in departmental proceedings. In answer to a letter which the petitiones 
wrote on 11th June, 1956, Mr. Pusparaj replied. 

“ Kumari C. Gabriel is informed that a copy of the pseudonymous petition sent by her in the 
several covers addressed to various individuals in the organisation and the covers addressed in her 
own handwriting have already been shown to her previously at the Regional Director’s Office on 
14th October, 1955, when she was given every opportunity to inspect and take notes of all the docu- 
ments in question. Hence there are no other papers to be frunished to her.” 

On 22nd June, 1956, the petitioner wrote to Mr. Pushparaj complaining that she ° 
was entitled to every reasonable opportunity to defend herself under the Rules and 
that her request in that connection had not been complied with. She controverted the 
statement in paragraph 1 of the letter of Mr. Pushparaj, dated 15th June, 1955, that 
she had been given every opportunity to inspect and take notes ofall the documents 
in question. She also complained that she had not been furnished with the list of 
witnesses for the prosecution, nor with copies of the earlier statements that had been 
taken from them. She also pressed that she should be permitted to have the assis- 
tance of her legal adviser in view of the fact that she is a woman and that some of 
the witnesses happen to be her official superior. She also pressed that the enquiry 
should not be conducted by Pushparaj. 


On the same day Mr. Pushparaj sent a memo. explaining that no useful purpose 
would be served by sending copies of the envelopes in which the pseudonymous com- 
munications had been received and that the statements recorded from the witnesses 
at what he called the preliminary investigation could not be furnished to her. He, 
however, gave the assurance that she would be given full opportunity to examine the 
statements at the time of enquiry “in the presence of the Regional Director of 
Resettlement and Employment, Madras and the witnesses.’ She was again told 
that she could not engage a legal adviser and that the enquiry would not be 
conducted by any one else. She was also given a list of ten persons whom it 
was proposed to examine. 


On 25th June, 1956, the enquiry commenced. The petitioner then appeared 
and handed over a statement complaining that the refusal to furnish copies was 
contrary to the rules and opposed to the principles of natural justice. She said : 


“ If copies of such records are not furnished to the accused, especially when a grave charge is 
levelled against, and no opportunity is given to the accused to study those records and be in a position 


to accept or attack these materials...... there is no use for the accused to attend the so-called 
enquiry quite unprepared...... No Court on earth will allow all the prosecuting witnesses 
to assemble at one time when each one of them is being examined............ The conduct and 


proceedings of the enquiry held by the Regional Director on 14th October, 1955, when I appeared 
singly against a team of witnesses on the other side and the treatment accorded to me then makes 
me shudder even now and prevent me from facing the enquiry unprepared and undefended a 
second time conducted by the same officer and attended by a set of his own subordinates........ I 
am therefore constrained not to participate in such an unfair, biassed and illegal enquiry......... R 


After handing over this memorandum she mentioned that it contained what she 
wanted to say and that she would not cross-examine any witness. Vide paragraph 
18 of the order of the Regional Director. After that she enquired whether she could 
go away. Mr. Pushparaj told her that he had fixed that day for the enquiry, that 
most of the witnesses were present, and, that if she was interested in proving her de- 
fence it was for her to decide whether she would stay and cross-examine the witnesses 
or go away. The petitioner then decided to stay on, and, in her presence, five wit- 
nesses were examined. The petitioner, however, did not cross-examine any of them. 
The enquiry was adjourned to the 26th. On that day three more witnesses were 
examined. The matter, was then adjourned to the gth July, 1956. Notice of the 
adjourned date was given to the petitioner. 


On goth June, 1956, the petitioner wrote complaining about the way the enquiry 
had been handled and in particular taking exemption to . 
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_ “ putting into the mouths of the witnesses whatever you deemed necessary for your purpose and 
taking it down in your own language”. 


On gth July, 1956, the enquiry was adjourned to the roth. The petitioner was 
absent that day. On 11th July some more oral evidence was recorded and on that 
date too the petitioner was absent. The proceedings were then adjourned to the 
20th. Intimation of this was sent to the petitioner on 12th July, 1956. In reply to 
that the petitioner wrote on 16th July, 1956, drawing attention to a letterhe had sent 
on the goth June and repeated that no useful purpose would be served by her attend- 
ing the enquiry on the goth if she could not have the assistance of her legal adviser. 


Though the petitioner was notified that the enquiry would be held on the goth 
still on 18th July, 1956, Mr. Pushparaj recalled one Jayapalan, a witness whorg he 
had examined on 26th June, and recorded his evidence touching an incident mention- 
ed by another witness in the course of his evidence on roth July, 1956. Notice of this 
date was not given to the petitioner. On 2oth July, 1956, some more oral evidence 
was taken when too the petitioner was not present. 


Meantime the Government of India decided to implement a decision which they 
had taken earlier to transfer the day-to-day administration of the Employment 


Exchanges and Training Centres under their control to the respective State Govern= 
ments. 


On 25th July, 1956, the Regional Director of Resettlement and Employment 
sent a notice to the petitioner in which she was told, 


“ consequent to the decision of the Government of India to transfer the day-to-day administra- 
tion of the Employment Exchange ‘Training Centres to the State Governments, a number of existing 
posts of Junior Clerks in the Resettlement and Employment Organization of the Ministry of Labour 
will be abolished and the services of a corresponding number of office staff will be dispensed with. 
Kumari C. Gabriel, Junior Clerk, Office of the Assistant Director of Training, Madras, is hereby 
informed that she is one of the employees, whose services will, on the abolition of the said posts, be 
dispensed with and she is accordingly given notice that her services will not be required with effect 
from 1st November, 1956. If she wishes to avail herself of the terminal benefits of her service under 
the Government of India, she should apply for such benefit forthwith, so that the period of notice and 
the period of terminal leave admissible to her, if any, may run concurrently ”. 


‘It may be mentioned here that one complaint of the petitioner in respect of this 
notice is that her services were dispensed with straightaway while others who were 
in the same category as she was and who were junior to her were given an option to 
opt for service under the State of Madras. 


On 6th October, 1956, Mr. Pushparaj drew up an order finding the petitioner 
guilty of all the charges framed. A copy of this was communicated to the pgtitioner 
and she was called upon to show cause why she should not be dismissed. “The peti- 
tioner submitted an explanation on 1gth October, 1956, which, according to Mr. 
Pushparaj, was merely a repetition of the “usual untenable arguments and baseless 
and wild criticism of my action and the procedure. adopted by me.” 


On 22nd October, 1956, Mr. Pushparaj passed an order dismissing the petitioner 
from the service of the Government of India with immediate effect. 


To complete the statement of facts it is necessary to add that on 27th October, 
1956, a memo. was served on the petitioner informing her that her services would 
not be required with effect from the afternoon of 31st October, 1956. 


The present petition has been filed to quash the order, dated 22nd October, 
1956, that is to say, the order of dismissal. 


In the petition as originally filed the second respondent was entered as the 
Regional Director of Resettlement and Employment at No. 8, Haddows Road, 
Nungambakkam. Subsequently, in consequence of a letter addressed by the 
Additional Government Fleader, the-second respondent was entered as the 
‘Commissioner of Labour, Chepauk, Madras. s 


A single counter was filed on behalf of all the respondents. In that the point 
wag taken that 
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* the petitioner was never under the services of the State of Madras and, therefore, the State 
of Madras could not be made a party to the main petition and no relief could be granted to the peti- 
tioner. 

With regard to respondents 2 and 3, I say that the Office of the Regional Director of Resettlement 
and Employment, Madras, is closed and there is no authority within the jurisdiction of this Hon’ble 
Court, upon whom any writ could be issued. With regard to the third respondent, I say that ¢he 
third respondent is also at Delhi, and, therefore, is outside the jurisdiction of this Hon’ble Court, 
and therefore, the petition of the petitioner is incompetent and this Hon’ble Court has no jurisdiction. 
to grant any relief.” 


Though these points have been taken in the counter, they are really without 
substance. The learnd Advocate-General himself with characteristic fairness, drew 
my attention to the decision of the Supreme Court in Hari Vishnu v. Ahmad Ishaquet; 
In paragraphs 10 and 11 of the Judgment the nature of a writ of certiorari is explained . 


“ It is not a proceeding against the tribunal or an individual composing it ; it acts on the cause 
of proceeding in the lower Court, and removes it to the superior Court for reinvestigation. 


The writ for quashing is thus directed against a record, and as a record can be brought up only 
through human agency, it is issued to the person or authority whose decision is to be reviewed. If 
it is the record of the decision that has to be removed by ‘ certiorari’, then the fact that the tribunal 
has become ‘ functus officio? subsequent to the decision could have no effect on the jurisdiction of the 
Court to remove the record. If it is a question of issuing directions, it is conceivable that there should 
be in existence a person or authority to whom they could be issued, and when a ‘ certiorari’ other 
than one to quash the decision is proposed to be issued, the fact that the tribunal has ceased to exist 
might operate as a bar to its issue. But if the true scope of * certiorari’ to quash is that it merely demo- 
lishes the offending order, the presence of the offender before the Court, though proper, is not neces- 
sary for the exercise of the jurisdiction or to render its determination effective.” 


In the counter to the petition the further point was taken that the Writ Petition. 
would be infructuous. I quote the relevant passage : 


“ With reference to the said contention, I say that the office in which the petitioner was working 
is closed and the whole establishment is handed over to the State of Madras. As a result, therefore, 
of the transfer of the said organization, all the employees were served with notices of termination of 
services. The petitioner was also served with notice, dated 25th July, 1956, terminating the services 
of the petitioner in the ordinary course as well with effect from the afternoon of 31st October, 1956. 
As the enquiry in the petitioner’s case was pending I say, that in view of the above, the petition has 
become entirely infructuous.” 


I am unable to agree that the petition has become infructuous. For one thing, 
if the order of dismissal were to stand that would be a stigma attaching to the peti- 
tioner which is inevitably bound to handicap her in her subsequent efforts to get 
employment or redress. If the order of dismissal is set aside the petitioner would be 
in a position to appeal to the good conscience and sense of fairplay of the appropriate 
authorities. 


It will not therefore be correct to say that the petition must fail on the ground 
that it is infructuous. 


These preliminary objections being out of the way, it is now possible to go into 
the question whether the order complained of should be quashed or not. 


All enquiries, judicial, departmental or other, into the conduct of individuals 
must conform to certain standards. One is that the person proceeded against must 
be given a fair and reasonable opportunity to defend himself. Another is that the 
person charged with the duty of holding the enquiry must discharge that duty with- 
out bias and certainly without vindictiveness. He must conduct himself objectively 
and dispassionately not merely during the procedural stages of the enquiry, but also 
in dealing with the evidence and the material on record when drawing up the final 
order. A further requirement is that the conclusion must be rested on the evidence 
and not on matters outside the record. And, when it is said that the conclusion 
must be rested on the evidence, it goes without saying that it must not be based on a 
misreading of the evidence. These requirements are basic and cannot be whittled 


e 
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down, whatever be the nature of the enquiry, whether it be judicial, departmental or 
other. However, where the enquiry is judicial we insist that yet another require~ 
ment should be complied with. That is contained in ithe familiar statement that it is 
not sufficient that justice is done, but that justice should also manifestly appear to be | 
done. 


Going back to the first requirement, viz., that the person proceeded against must 
be given a fair and reasonable opportunity to d fend himseif. This requires that he 
should be given facilities to examine and study the documents sought to be put in 
evidence against him, and, if he desires to take notes or extracts he should be allowed 
to do so without let or hindrance. Exceptions to this rule may have to be made in 

e the interests of public safety or security or some such overriding ground, butssuch 
exceptions should be clearly rare. Susceptibilities of individuals, however highly 
placed, will not justify an exception being made to this rule. It is further necessary 
that the individual proceeded against should be given a fair and proper opportunity 
to cross-examine the witnesses who depose against him. In those cases where such 
witnesses have made statements relating to the charge prior to the enquiry, the state- 
ments must be made available to the person against whom the charge is preferred since 
without such statements it is impossible effectively to exercise the right of cross-exami- 
nation. Normally this would require that copies of the statements made by the 
witnesses prior to the regular enquiry should be furnished to the person who is being 
proceeded against. If, for any reason, it is impossible to furnish him with copies 
he should be allowed to make out the copies for himself. Persons who are familiar 
with the conduct'of criminal cases will realise the importance of this requirement. 
One of the most effective ways of assailing the credibility of a witness in the box 
is by showing that previously he has made statements which contradict those he is 
making in the box. It will also be a legitimate way of discrediting a witness to show 
that he has improved on his original story in one form or other. Neither of these 
perfectly legitimate modes of cross-examination can be employed if the earlier state- 
ments of the witnesses are not made available to the accused person. No counsel, 
however eminent and however resourceful he may be in the art of improvisation, 
can assist his client properly in a Sessions Court if he does not know what the witness 
has stated in the committing Court, and, to the investigating officer, and, where, 
as in a departmental enquiry, the accused person has no legal right to the help of 
counsel, the need for copies of the earlier statements would be mere imperative. 
The ordinary Government servant who has had no training at the Bar is bound to be 
inexpert in the art of cross-examination. To cross-examine properly he would 
have to study the earlier statements of the witnesses at leisure and note down the 
points on which he wants to question him, sometimes even to write out the 
entire questions he wants to put: To invite a person to cross-examine a witness 
while keeping back from him earlier statements made by the witness would be like 
blind-folding a man and asking him to find his way about. That is plainly and 
manifestly not just. 


As soon as she was placed under suspension the petitioner wrote asking that 
she should be furnished with all the available material on which the charge was 
based and sought to be made out. She repeated her request on 3rd October, 1955. 
On toth October, 1955, she pointed out her right to copies was a natural one. 
Nonetheless she was definitely told that copies would not be given. On 18th 
October, 1955, counsel for the petitioners wrote to Mr. Pushparaj pointing out that 
right to copies was “ the ordinary and elementary privilege available to any accused, 
however serious the offence may be.” On 22nd June, 1956, the petitioner reiterated. 
her request for. 


“ copies of all the documents including statements recorded from any person in my absence.” 


To this she was told that copies would not be furnished. In spite of repeated 
requests made by the petitioner and by her counsel, Mr. Pushparaj did not furnish 
to her*the copies of the statements of the witnesses. 


z 4 
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It may be mentioned here that the rules regarding the conduct of departmental 
enquiries framed by the Government of India have for a long time contained pro- 
‘visions to this effect :— 
“ The Disciplinary Authority shall frame definite charges on the basis of the allegations on which 
the inquiry is proposed to be held. Such charges, together with a statement of the allegations on which 
they are based shall be communicated in writing to Government servant, and he shall be required to submit, 
within such time as may be specified by the Disciplinary Authority, a written statement of his defence 
and also to state whether he desires to be heard in person.” 
There is here an explicit direction, that a copy of the allegations on which the 
‘charges are based should be communicated to the Government servant against 
whom action is intended to be taken. 


{t is not therefore as though Mr. Pushparaj could find no guidance in the rules. e 


The learned Advocate-General, however, contended that the petitioner had 
suffered no prejudice by reason of the fact that she was not supplied with copies of 
the statements which the witnesses had made earlier. I find it difficult to agree. 
Apart from everything else the petitioner had no fair chance of eliciting from the 
witnesses’ answers tending to show either that their opinions were hasty or ill foun- 
‘ded. She had also no chance of showing that the opinion expressed by the witnesses 
were influenced by considerations of the displeasure of their official superiors. ‘The 
-earlier statements of the witnesses furnish a fair and wide field for cross examination. 


I said a little earlier that one essential requirement of any enquiry is that the 
-conclusions should be rested only on the evidence and that the evidence should not 
have been misread. One of the most important pieces of evidence in the present 
‘case was the opinion expressed by the Government Examiner of Questioned 
Documents. His opinion was that: 


“there are indications that the person who wrote the red-enclosed writings stamped and marked 
‘S-16 to S-49 also wrote the red-enclosed writings similarly stamped and marked Q-1 to Q-11. 


But this is how Mr. Pushparaj read and understood that opinion : 


“ The 34 specimen scripts containing the admitted handwritings of the delinquent clerk, Kumari 
G. Gabriel were marked by the Expert as S-16 to S-49 and the 15 specimen scripts of the 
‘Superintendent, R.E.E., were marked by the Expert as S-1 to S-15. The Expert has expressed his 
definite opinion that the person who wrote the red-enclosed writings in the specimen scripts S-16 to S-49 
.also wrote the writings in the Questioned Documents viz., postal envelopes marked’as Q-1 to Q-11.... 
Thus tt has been established by expert opinion that the delinquent clerk, Kumari C. Gabriel is the person 
who wrote the addresses on the postal envelopes in question.” 


Now, this is an entirely erroneous reading of the opinion of the expert. The 
‘expert did not say anything of the kind which Mr. Pushparaj thought he did: It 
is clear that Mr. Pushparaj, misdirected himself on a very vital piece of evidence 
in the case. 

Another subsidiary circumstance may be mentioned here. On gth August, 
1956 Mr. Pushparaj examined three additional witnesses whom, in paragraph 18 
of his order, he described as important witnesses. The petitioner complained that 
the inclusion of these witnesses was an after-thought. To meet this plea Mr. Push- 
paraj relied on Annexure V, a note put by the Assistant Director on 26th July, 
1955, and, on Annexure VI, a report made to Pushparaj on 27th July, 1955. The 
‘record does not show that either of these documents was exhibited in the case, and, 
-of course, no copy of either of these documents was furnished to the petitioner. 


The position, therefore, is that Mr. Pushparaj took into consideration docu- 
ments not marked in evidence and more important documents withheld from the 
-accused and that she was not given an opportunity to meet and explain—I was told 
that Mr. Pushparaj was a District Munsif in the earlier stages of his official career. 
A person with that experience must surely have been aware of the difference bet- 
ween documents which have been exhibited and those which have not been exhi- 
‘bited. He must also have been aware that it is not permissible to use against a 
person,evidence oral or documentary, which has been kept back from him. 


Mr. Tarwady, the learned Advocate for the petitioner, very strongly argued that 
Mr. Pushparaj did not deal with the case in a dispassionate and objective manner. 
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He so to speak jumped into the fray and made the issue a personal one as between 
himself and the petitioner. The material on record fully justifies that criticism. 
It-is clear that the petitioner was placed under suspension before the investigation 
was complete. No doubt in the course of departmental proceedings situations arise 
when it becomes necessary to place an officer under suspension pending the pre- 
liminary investigation or subsequent regular enquiry into his conduct. The reason 
which Mr. Pushparaj has set out in paragraph 4 of his order for placing the peti- 
tioner under suspension before even the investigation was complete is this : 


“ Her contehtion that the suspension was a punishment is incorrect. As the head of the office 
and appointing authority competent to take departmental action against Class III staff, I placed 
her under suspension as I apprehended that if she were allowed to continue in the office she might 
tamper with records which contained her handwritings, and that her presence will not be condycive 
to further investigations.” 


I find it difficult to recognise any validity in either of the grounds given. The 
‘petitioner had been working in the office for a very considerable time. And, even 
if she had been so minded, it would have been physically impossible for her to 
‘tamper with or destroy all the records which contained her handwriting. If Mr. 
Pushparaj had any such fears he should not have had difficulty in placing in safe 
‘custody an adequate number of the files or papers which contained the handwriting 
of the petitioner. The second ground assigned, viz., that the presence of the peti- 
tioner in the office would not be conducive to further investigation, becomes difficult 
to understand except on the assumption that the official witnesses who gave evi- 
dence relating to the handwriting of the petitioner could not be depended upon to 
speak the truth if she continued in the office. If I understood Mr. Tarwady right 
on this part of his case, his suggestion was that Mr. Pushparaj was trying to over- 
awe the officials subordinate to him and who were working in his office to ensure 
that they would adhere to the statements that he had previously obtained from them. 
It will be noticed that in this case the petitioner was placed under suspension long 
before the investigation was completed : she was placed under suspension on 17th 
‘September, 1955, it was only on 2nd December, 1955, i.¢., about two and half 
months later that Mr. Pushparaj even sought the opinion of the first examiner of 
‘questioned documents and that opinion was received only in May, 1956. To place 
an official under a suspension pending an enquiry is ordinarily regarded as a very 
‘serious step to take. That Mr. Pushparaj took this step months even before the 
preliminary investigation was complete lends support to the criticism that he was 
.acting vindictively. 


For the purposes of disposing of this writ petition it is not necessary to decide 
whose version regarding what happened on 14th October, 1955, viz., whether the 
‘version of Mr. Pushparaj or that of the petitioner, is right. In fact in writ pro- 
.ceedings this Court cannot investigate controversial questions of fact. But out of 
of the events which are said to have happened that day one fact stands out. 
‘The petitioner had gone to the office to inspect the documents and Mr. Pushparaj 
took advantage of the occasion to make the petitioner write down the names and 
addresses found on some of the covers exhibited in the case. I have no doubt that 
this was a very unfair thing to do. It was an attempt to obtain from the petitioner 
evidence that could subsequently be used against her. Be it remarked that the 
petitioner was then under suspension and she had gone to the office in order that 
‘she might examine the documents in order to furnish her explanation. The peti- 
tioner was hardly in a position to stand up for her rights. Mr. Pushparaj had taken 
the precaution a very unusual one of securing the attendance of two of his gazetted 
‘subordinates at that time. It is in that situation that he called upon her to write 
down the addresses on some of the covers. I find it hard to resist the impression 
that he was in a manner of speaking, trying to trap the petitioner. 


The letter which Mr. Pushparaj wrote to Mr. Tarwady on 4th November, 
1955, very definitely indicates that he had stepped into the fray. In that letter he 
describes! the account which the petitioner had given to Mr. Tarwady about what 
happened on 14th October, 1955, as 
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“a whole-sale travesty of truth and contains a string of downright lies and deliberate false 
statement—utterly false and unfounded—as will be vouched for by two gazetted officers—” 


The second charge framed against the petitioner is that in her statement dated 
17th October, 1955, addressed to Mr. Tarwady she had made “ false, vexatious 
and insinuating allegations against the Regional Director’. It is not easy to see 
how after having committed himself in such unmistakable terms to the views he 
expressed on 4th November, 1955, he could possibly have brought an impartial mind 
to bear on the charges against the petitioner. The very memorandum dated 6th 
December, 1955, in which two additional charges were framed against’the petitioner 
furnish evidence of the state of mind of Mr. Pushparaj. He ended paragraph 2 
of that memo. as follows : . 


“ Therefore, her allegations against the Regional Director that she was insulted, abused and 
threatened during the interview are absolutely false, baseless and vexatious and clearly disclose the 
insubordinate, arrogant, impudent and reprehensible conduct of Kumari Gabriel.” 


This extract speaks for itself, and, I shall make no comment on it beyond saying 
that it makes manifest that Mr. Pushparaj had already made up his mind on 
the matter. 


Further evidence to show that Mr. Pushparaj did not apply his mind to the 
case fairly and dispassionately is to be found in the very order he has written. See 
for example paragraphs 8 and 12 of the order. In paragraph 16 Mr. Pushparaj 
stated :. 


“She again challenged my authority and jurisdiction which she says Were not vested in me 
that I was assuming the double role of a prosecutor and a Judge. She tries to justify her action in 
resorting to a lawyer for sending me, her employer and the Head of the organization in this Region, 
a lawyer notice threatening legal action ”. 


Now, Mr. Pushparaj was not the employer of the petitioner. Her employer 
was the Government of India. This erroneous statement in the order is interesting 
only in that it shows what Mr. Pushparaj thought of himself and his position vis a 
vis the petitioner. That she should have dared to instruct a lawyer to send a notice 
to a person placed in the position of Mr. Pushparaj was in his eyes an almost un- 
pardonable sin. 


Further evidence of his state of mind is furnished by paragraph 28 of his order 
where he says : 

“ This lawyer’s notice is couched in very improper and undignified language questioning my 
authority and challenging my jurisdiction and calling upon me to cancel the suspension order and 
contained a threat that the matter will be taken up with the higher authorities. The lawyer even 
went to the extent of saying that I have assumed the role of a Judge and a prosecutor at the same 
time and that I have prejudged the issues”. 

Mr. Tarwady next contended on the time which Mr. Pushparaj took to com-. 
plete the investigation, hold the enquiry and pass final orders. He pointed out that. 
the petitioner was placed under suspension on 17th September, 1955 and that the 
final orders were passed only in October, 1956, more than a year and a month later. 
He complained that the delay was deliberate and that Mr. Pushparaj was of set 
purpose pursuing a policy of harassing the petitioner and that he so timed his order 
that whatever the final result the petitioner would be thrown out of employment. 


The question which Mr. Pushparaj had to decide was a quite simple question. 
of fact, viz., whether the handwriting on the covers which were received in the office 
and which contained the communications complained of was that of the petitioner.. 
If we exclude the time taken to obtain the opinion of the Examiner of Questioned. 
Documents, the entire matter could have been ordinarily concluded in a few weeks. 
Even in cases of murder the investigation by the police, the enquiry by the Gom- 
mittal Magistrate and the trial by the Sessions Judge are more often than not com- 
pleted in six months and less. In the circumstances, Tarwady’s complaint appears 
to be as well-founded. The alternative theory would be that Mr. Pushparaj was: 
extraordinarily incompetent ; but when we see that when he wanted to, Ms. Push- 
paraj could act quickly enough. ° 
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I stated earlier that all enquiries of this kind should conform to certain minimum 
standards : but Mr. Pushparaj has diregarded every one of them. He has handled 
the entire proceedings in a manner that is repugnant to all canons of justice and 
fair play. The petitioner, it appears to me, has been the victim of his 
vipdictiveness. 


In the result the petition is allowed and the rule nist made absolute. 


The question of costs remains. On the merits of the case, the petitioner is 
undoubtedly entitled to her costs. But, my difficulty is this. The first respondent 
is the State of Madras and Mr. Pushparaj was not working under the State of Madras 
when he passed the order in question. The second respondent is the Commissioner 
af Labour and he too is not responsible for the order passed by Mr. Pushparaj. ‘The 
third respondent who might have been saddled with costs is outside the territorial 
jurisdiction of this Court. Mr. Pushparaj could have been properly directed to 
pay costs, but then he has not been made a party. In the circumstances there will 
be no order as to costs. 


R.M. —— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN AND Mr. Justice BALAKRISHNA 
AYYAR. 


Messrs. P. Orr & Sons, Madras .. Appellant™ 


v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 10 (2) (xv)—Payment to secure the termination of Managing 
Agency rights held under a contract —If a permissible deduction. 


Where a payment was in form and substance one made to secure the termination of a managing 
agency and its attendant recurring annual liability to the company under a binding contract. Held : 
Jt was not intended to bring in any capital asset, nor did it result in the acquisition of any capital asset. 
The payment constituted an item of revenue expenditure. 

Judged by the test of business expediency the amount was expended wholly and exclusively 
for the business of the assessee company. 

That the person concerned benefited by the transaction is not proof that the sole object of the 
assessee company was that he should benefit. 

The payment is a permissible deduction under section 10 (2) (xv) of the Income-tax Act, 1922. 
Case law discussed. 

Assam Bengal Cement Co., Ltd. v. Commissioner of Income-tax, (1955) 1 S.C.R. 972 : 27 LT.R. 34 
and 35, referred. 

Case referred to the High Court by the Income-tax Appellate Tribunal 
section 66(4) of the Indian Income-tax Act, 1922 (Act XI of 1922) in R.A. No. 1046 
(Madras) of 1951-1952 on its file for decision on the following question of law, viz., 

“ Whether in the circumstances of the case the payment of Rs. 1,25,000 to the Managing Agent 


of the Assessee-Company represented compensation for loss, of office and not deductible under the 
provisions of section 10 (2) (xv) of the Act ?” 


M. Subbaraya Ayyar and V. Sethuraman and S. Padmanabhan, for Appellant. 

C. S. Rama Rao Sahib, Special Counsel for Income-tax, on behalf of the 
Respondent. 

The Judgment of the Court was delivered by 


Rajagopalan, F—The assessee company has been a private limited 
company from 1915. Even during the period from December, 1936 to June, 
1938, when it was in form a public company, no shares were,issued to the public. 


*Casp Referred No. 8 of 1953- (6th K ee 1958, 
artika, 1880—Saka.) 
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After June, 1938, it reverted to its status as a private company. J. M. Smith was 
in management all through till March, 1950, and it was never in dispute that the 
present sound position of the Company was largely due to his management of its 
affairs. - 


The assessee company entered into a managing agency agreement, evideneed 
by Annexure A with Smith, Ltd. Smith, Ltd., consisted only of Smith and his wife 
as shareholders, with a nominal capital of Rs. 300. Under that agreement Smith 
continued to manage the affairs of the assessee company. Clause (1) of the agree- 
ment provided : . 


“The said private company, namely Smith, Ltd., and its assigns and successors in business not- 
withstanding any change in the name, style or constitution of the said private company, hereinafter 
called also the said managing agents, shall be managing agents of the company for a period of twenty 
years certain from the date of P. Orr & Sons, Ltd., becoming a public limited company i.e., from 
the 24th day of December, 1936, until the 23rd day of December, 1956, and thereafter unless 
and until the said managing agents shall resign of their own accord or be removed from 
office by a special resolution of the company. . . . . it being expressly agreed that no 
question of removal from office of the said managing agents before the expiry of the period of 
twenty years aforesaid shall arise under any circumstances whatsoever save and except on the said 
managing agents being found guilty in a competent Court of law of fraud in the management of the 
business of the company or in the discharge of their duties as the managing agents of the 
company.” 


In addition clause g of the agreement provided : 


“The said managing agents shall be entitled to delegate or sub-delegate all or any of the powers, 
authorities and discretions for the time being vested in them in particular from time to time to provide 
by the appointment of an attorney or attorneys for the management and transaction of the affairs of the 
company in such manner as they may deem fit ” 

The remuneration payable to Smith, Ltd., as managing agents was (1) a monthly 
allowance of Rs. 3,000 plus, (2) 25 per cent of the annual net profits of the company, 


The managing agent’s allowance and commission paid between 1943 and 
1947 were as follows: 


Year ended 31st March ` Managing agents allowance and 
l Commission 

1943 Fe 1,1 1,300 

1944 . 94,227 

"1945 . 93> 374 

1946 . 94,696 

1947 ss 60,446 


Up to gist March, 1947, Smith and his wife held between them a large block 
of shares (27,200) in the assessee company, which however was not enough to give 
them a controlling interest. 


When exactly the Directors of the assessee company, which included Smith, 
first entertained the idea of converting the company again to a public company 
is not clear. Nor does the evidence on record indicate whether the Directors con- 
templated any increase in the issue of the subscribed capital, even after converting 
the company into a public company. The Directors obviously came to the con- 
clusion that the termination of the managing agency agreement was desirable before 
any steps to that end could be taken. There must have been a general measure 
of agreement between Smith and the other Directors before the formal correspon- 
dence commenced between them with the letter marked Annexure B, dated 16th 


August, 1948. 
Annexure B was the latter the Directors addressed to Smith, Ltd. The first 
paragraph of that letter ran: 


“The Directors of this company have been considering for some time the advisability 
of your continuing as managing agents under the agreement entered into with you, dated the 15th 
February, 1937, in view of the proposal to make an offer of sale of shares to the public inethe near 
future.” 
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What was required of Smith was (1) the termination of the managing agency 
with retrospective effect from 1st April, 1948, which necessarily involved the loss 
of the managing agents’ remuneration and commission payable for the year which. 
commenced with 1st April, 1948, and (2) waiver of the right to the 25 per cent. com- 
ission earned during the year that ended with 31st March, 1948. In return Smith 
was offered a lump sum of Rs. 1,25,000. Smith was further offered a life director- 
ship of the company, with charge of the London Office on a remuneration of £1,200: 
per year. By the time this letter was sent, the commission payable to Smith for 
1947-1948 had not been ascertained. It was estimated at Rs. 31,000, but eventually 
it was found that Rs. 89,214 would have been payable under this head. Smith 
accepted the terms offered to him (Annexure B-1). The Directors thereupon 

*informed the shareholders of the proposal to terminate the managing agency 

(Annexure B-2), dated 26th August, 1948. There was no reference in that letter, 
B-2 to any proposal to convert the company into a public company. The relevant 
portion of that letter ran: 


“ Subject to the approval of the members, your directors have proposed a capital payment as 
compensation for loss of office of Rs. 1,25,000 in return for the termination of the managing agency 
agreement with effect from the rst April, 1948. 


We are pleased to advise that this offer has been accepted by the managing agents. 


It will be seen that the offer of Rs. 1,25,000 is approximately equal to the commission paid and 
payable for the three years ended 31st March, 1948, and is considered an excellent offer from the com- 
pany’s point of view as the agreement would not normally expire until the 23rd December, 1956”. 


These proposals were accepted by the shareholders of the company at the 
meeting held on goth September, 1948. The share-holders decided further that 
after the death of Mr. Smith, his wife should get a pension for her life at £100 per 
month, 


Thus the managing agency came to an end with effect from 1st April, 1948. 
Smith, Ltd., were credited with the sum of Rs. 1,25,000 in the assessee’s books on 
goth October, 1948. The assessee maintained its accounts on a mercantile basis. 
The sum itself was actually paid out later in instalments between 25th January, 
1949 and 28th September, 1950. 


In the assessment years 1949, 1950, for the year of account that ended with 
31st March, 1949, the assessee claimed this payment of Rs. 1,25,000 as an allowable 
deduction under section 10 (2) (xv) of the Income-tax Act. That claim was dis- 
allowed by the Income-tax Officer. The assessee appealed with success to the Assis- 
tant Commissioner. The appeal preferred by the Department was allowed by 
the Tribunal. The Tribunal however, referred the following question under sec- 
tion 66 (1) of the Act : 


“ Whether in the circumstances of the case the payment of Rs. 1,25,000 to the managing agents 
of the assessee company represented compensation for loss of office and not deductible under the 
provisions of section 10 (2) (xv) of the Act”. 


In the appeal before the Tribunal it pointed out that two questions arose for 
consideration: (1) whether the payment of Rs. 1,25,000 constituted an item of capital 
expenditure, and (2) if it was an item of revenue expenditure, whether it was in- 
curred wholly and exclusively for the purposes of the assessee’s business. The Tri- 
bunal answered the first of these questions against the assessee, and it refrained from 
considering the second question. When the reference under section 66 (1) came 
up first before this Court, it directed by its order dated 17th April, 1956, the 
submission of further statement of the case with a specific finding on the second of 
the question mentioned above. In the further statement of the case submitted by 
the Tribunal it recorded : 


“ In the ultimate analysis we find that the reasons for the payment of the compensation in question 
are not business reasons motivated by any commercial consideration that was the urge to the trans- 
actions.» The amount in question cannot therefore. . . . . be said to have been wholly and 
exclusively laid out for the purpose of the assessee’s business for the year ended 31st March, 1949.” 
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Apparently the Tribunal was of the view that no portion of this sum of 

Rs. 1,25,000 was expended wholly and exclusively for the business of the assessee. 

Had even a portion of that expenditure been incurred out of business considera- 

tions alone an apportionment would have had to follow on which the Tribunal did 


not embark. 7 
In our opinion neither of the findings of the Tribunal was justified by the material 


it had to consider. 
The approach to a problem of this kind is that laid down by the Supreme Court 
in Assam Bengal Cement Co., Ltd. v. Commissioner of Income-tax?. ; 

“The aim and object of the expenditure would determine the character of the expenditure 
whether it is a capital expenditure or a revenue expenditure. The source or the manner of the pay- 
‘ment Would then be of no consequence. It is only in those cases where this test is of no avail that one 
may go to the test of fixed or circulating capital. It has been rightly observed that in the great diver- 
sity of human affairs and the complicated nature of business operations it is difficult to lay down a test 
which would apply to all situations. One has therefore got to apply these criteria one after the other 
from the business point of view and come to the conclusion whether on a fair appreciation of the 


whole situation the expenditure incurred in a particular case is of the nature of capital expenditure 
or revenue expenditure in which latter event only it would be deductible allowance under section 


10 (2) (xv) of the Income-tax Act.” 


Mr. Rama Rao Saheb, learned counsel for the Department was right when he 
pointed out that the object, to achieve which the assessee expended the sum in ques- 
tion (Rs. 1,25,000) should be gathered in this case from the circumstances attendant 
on the decision to pay, which was in August, 1948, and not from the subsequent 
events. In form and in substance the payment was to secure the termination of 
the managing agency held under a binding contract by Smith on behalf of ‘Smith 
Ltd., Annexure B-2, which placed the proposal before the shareholders, made that 
quite specific. Annexure B-2 pointed out that eight years were still left of the 20. 
years’ period for which the contract provided, and that the proposed payments re- 
presented but three years commission payable to the managing agents. We shall 
Jeave out of account the fact, that while the commission payable for the year ending 
gist March, 1948, was then estimated at about Rs. 31,000 it actually worked out 
to over Rs. 89,000. The proposal to pay Rs. 1,25,000 was no doubt part of a com- 
posite arrangement, but none the less, as we have stated, that payment in form and 
in substance was only to secure the termination of a recurring liability, an annual 
payment of the managing agent’s remuneration, plus 25 per cent of the net profits 
for eight years certain, and for an indefinite period thereafter.‘ Another proposal 
was that Smith should serve as Managing Director up to the end of March, 1949, 
on a monthly salary of Rs. 3,000. He would have had the same amount as Smith, 
Ltd., if the managing agency were not terminated with retrospective effect from Ist 
April, 1948. No doubt Smith actually continued an Managing Director for a year- 
more, up to March, 1950, but that was not, and could not have been, contemplated 
in August, 1948. ý f 

Yet another item of the arrangement was that when Smith quitted India after 
ceasing to be the Managing Director he should be employed by the assessee com- 
pany as a Director in charge of the London Office and its buying organisation on 
an annual salary of £1.200. The Tribunal appears to have misconstrued the scope 
of the expression “retire”. Smith did not intend to retire altogether from the 
business of the assessee company. He was to continue in the service of the com- 

any, but at London and not in India. That this arrangement benefited him did 
not alter the fact, that from the point of view of the assessee company it was an 
arrangement to its considerable advantage. i f 

Ultimately the shareholders decided to grant a pension to Mrs. Smith after the 
lifetime of Mr. Smith, but that too can be left out of further account in deciding 
what the payment of Rs. 1,25,000 was intended to achieve. 


Mr. Rama Rao Saheb submitted that, though Annexure B-2 the notice to 
the shareholders, made no reference to that opinion, Annexure B, which had been 
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addressed to Smith, made it clear that what the Directors had in view was the re- 
constitution of the Company as a public company. We have already pointed 
out that the material on record did not disclose any intention at that stage of in- 
creasing the share capital. Annexure B only referred to the shares being made 
ayailable for sale to the public in the near future. We are unable to accept the 
further contention of the learned counsel, that the expenditure was incurred only 
to facilitate the proposed conversion of the company from a private to a public com- 
pany. Even if that was one of the objects in view, that did not in any way effect the 
profit-earning structure of the assessee company nor could a mere conversion itself 
‘be viewed in the circumstances of this case as an acquisition of a capital asset. It 
should be remembered that even before the commencement of the negotiations with 
Smith for the termination of the managing agency Cormac and Wood had Been 
appointed as Managing Directors, obviously to continue the business built up by 
Smith, ` 


We come back to the position, that the payment of Rs. 1,25,000 was to secure 
the termination of the managing agency and its attendant recurring annual liability 
to the company. It was not intended to bring in any capital asset, nor did it 
result in the acquisition of any capital asset. It was not an item of capital expen- 
diture which section 10 (2) (xv) of the Act excludes. 


The case-law on the subject of what amounts to a capital expenditure or re- 
venue expenditure had been reviewed so often, that we do not consider it neces- 
sary to embark on a similar exhaustive investigation at this stage. 


In Nevill & Co. Ltd. v. Federal Commission of Taxation!, Latham, C.J., observed 
at page 301 : 

* Tt is urged, however, that in so far as the expenditure was directed towards reducing current 
and future expenses. . . . `- it did mot increase assessable income. The mere reduction of 
expenditure though it decreases the expenditure side of an account, does not increase the receipts 
side of the same account. In my opinion the answer to this contention is to be found in a recognition 
of the fact that it is necessary, for income-tax purposes, to look at a business as a whole set of operations 
directed towards producing income. No expenditure, strictly and narrowly considered, in itself 
actually gains or produces income. It is an outgoing, not an incoming. Its character can be deter- 
mined only in relation to the object which the person making the expenditure has in view. If the 
actual object is the conduct of the business on a profitable basis with that due regard to economy 
which is essential in any well conducted business, then the expenditure (if not a capital expenditure) 
is an expenditure incurred in gaining or producing the assessable income. If it is not a capital expen- 
diture it should be deducted in ascertaining the taxable income of the tax-payer.” 


In B. W. Noble Ltd. v. Mitchell, a sum of £19,200 was paid to a retiring director. 
The Company claimed that as a deduction from its profits for income-tax purposess 
In upholding that claim Lord Hansworth, M.R., observed at pages 420-421: ` 

“ It is a payment made in the course of business, dealing with a particular difficulty which arose 
in the course of the year, and was made not in order to secure an actual asset to the Company but to 
enable them to continue, as they had in the past, to carry on the same type and high quality of business 


unfettered and unimperilled by the presence of one who, if the public had known about it, might have 
caused difficulty to their business and whom it was necessary to deal with and settle with at once.” 


Lawrence, L.J., said : 

“T agree that the sum in question was wholly and exclusively expended by the Company for the 
purpose of its business, in the sense that the sole object with which the Company made the payment 
was to enable the Company to continue to carry on and earn profits in its business.” 

In that case it was an unwanted director, whose connections with the business 
had to be terminated in the interests of the business of that Company. That in 
the present case Smith’s services, both his past services and his service expected for 
the future, were valued highly should make no real difference in the principle to 
apply. To adapt the words of the learned Master of the Rolls it was a payment 
made in the course of business, dealing with a particular situation which arose in 
the course of the year, and was made not in order to secure a capital asset to the com- 
pany but to enable them to continue as they had in the past, carry on the same type 
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and high quality of business, unfettered by the obligation under the managing agency 
agreement to pay remuneration at a high rate (Rs. 3,000 a month plus 25 per cent. 
of the net profits) to the’ managing agents. 


Among the reported cases, the case which comes nearest to the assessee’s which. 
we have to consider, is Anglo-Persian Oil Co. Lid v. Dale1, the headnote of which runs: 


“ By agreements made in 1910 and 1914 the appellant company (the assessee) appointed another 
limited company as its agents in Persia and the East, for a period of years, upon terms (inter alia) 
that the agents should be remunerated by commission at specified rates. 


With the passage of time the amounts payable to the agents by way of commission increased far- 
beyond the amounts originally contemplated by the Company, and, after negotiation between the: 
parties, the agreements were cancelled in 1922, the agent company agreeing to go into voluntary 
liquifation and the company agreeing to pay the agents £3,00,000 in cash. This sum was in fact 


paid and the Company. . . . . that it was an admissible deduction incomputing the company’s. 
profits . . . «6 + .” 


That claim was upheld by Rowlatt, J., and his decision was confirmed on appeal. 
Lord Hanworth, M. R., said this, at page 268: 


“The Company had appointed Messrs. Strick, Scott and Co., as their agents. They have now 
withdrawn that agency and are doing the business themselves. It seems difficult to accept the view 
that the appointment of an agent, or the withdrawal of an agency, in the very business belonging: 
to the principals, creates or destroys a business of a separate nature or an asset which 
is to be added to the capital account. . . . where, as in this case, the expenditure is to bring. 
back into the hands of the Company a necessary ingredient of their existing business—important, 
but still ancillary and necessary to the business which they carry on the expenditure ought to be: 
debited to the circulating capital rather than to the fixed capital, which is employed in and sunk in the- 
permanent—even if wasting assets of the business.” i 


Lawrence, L.J., said at page 271 : 


s . in the present case the expenditure brought no . . . permanent: 


advantage into existence as the Company might, at any time, revert to its former method of conduct- 
ing its business, and place the management of its business in Persia again in the hands of an agent.. 
The change in the method of carrying on the Company’s business in Persia has, in fact, resulted in a. 
more economical and efficient working of the Company’s trade, and in that sense has proved to be 
advantageous to the Company’s business, but it cannot be said that the expenditure in bringing about. 
such a change has created an advantage for the enduring benefit of the Company’s trade.” 


In Scammell @ Nephew, Lid¥v. Rowles®, Sir Wilfrid Greene, M.R., observed at 
pages 497 to 498: 

“« | | . . . we find this Company finding itself in a situation of trading relationship- 
with another company, which it wishes to get rid of because it is inconvenient to it. a ge The: 
termination of a trading relationship in order to avoid losses occurring in the future through that 


relationship, whether pecuniary losses or commercial inconveniences, is just as much for the purposes: 
of the trade as the making or the carrying into effect of a trading. agreement.” 


The learned Master of the Rolls continued, at page 499 : 


“In the present case, if the trading relation was one that was disadvantageous to the Company" 
and, in order to get rid of it, the Company had to enter into an agreement. . . . and ifin order: 
to secure that that agreement should be effective, it was necessary to make a payment. . . . it 
seems to me a payment that was made for and was directly connected with the procuring by the: 
Company of the advantage of terminating that trading relation and as such was wholly-and exclusively- 
laid out for the purposes of the Company’s trade.” 


Having reached the conclusion, that the payment in question constituted an: 
item of revenue expenditure and not a capital expenditure, the next question is. 
whether the other requirements of section 10 (2) (xv) have been satisfied, that is,. 
whether the expenditure was incurred wholly and exclusively for the business of the- 
assessee. ‘The view-point is that of business expediency, what a normally prudent. 
businessman could be expected to do in good faith. It should be remembered that the: 
good faith of none of the parties to the transaction was ever in doubt. All of them 
acted in the best interests of the Company. The shareholders approved of the pro-- 
posals made by the Directors. Judged by the test of business expediency, it seems. 
clear to us that the amount was expended wholly and exclusively for the business. 


Pae 


1. (1931) 16 T.G. 253. 2. (1938-39) 22 T.C. 479. 
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of the assessee company. What we have stated earlier should suffice to answer this. 
question also in favour of the assessce. 


In paragraph go of its further statement of the case the Tribunal recorded : 


“ . . . . it is not unreasonable to infer that the directors in making the proposals 
fæ termination were fully conscious of Smith’s independent intention to retire from India whether 
with or without compensation.” : 


What the Tribunal appears to have overlooked is that there was no indication 
that on quitting India Smith intended to throw away the valuable rights he could 
claim under the managing agency agreement. He could assign those rights; he 
could appoint some one to carry on the managing agency on behalf of Smith Ltd. 
Quitting India did not mean quitting business. We are unable to find on what 
basis the Tribunal came to the conclusion, that Smith contemplated complete 
retirement from business and without compensation. That Smith benefited by 
the transaction is not proof that the sole object of the Company was that he should 
benefit. An employee obviously benefits by the salary that is paid to him for his 
services. “But the expenditure cannot be disallowed on that ground. We have 
found that the arrangement which involved the payment of Rs. 1,2 5,000 was en- 
tered into to enable the assessee Company to continue its business freed of 
the managing agency, freed of the liability to pay the managing agents a monthly 
remuneration and 25 per cent., of the net profits every year. The quantum of pay- 
ment was wholly reasonable from a business-man’s point of view. It is represented 
what the Directors then thought was but three years’ commission but actually it 
cost them less. In our opinion the only conclusion possible on the material on re- 
cord is that this amount of Rs. 1,25,000 was expended by the assessee company in 
the relevant year of account wholly and exclusively for its business. The require- 
ments of section 10 (2) (xv) of the Act were satisfied. 


Our answer to the question is that the payment is deductible under the pro- 
visions of section 10 (2) (xv) of the Act. The assessee will be entitled to the costs 
of this reference. Counsel’s fee Rs. 250. 


VS. — Reference answered 
a 
in favour of the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


PRESENT :—MR. Justice RAJAGOPALAN AND Mr. JusTICE BALAKRISHNA 
AYYAR 


Nathella Sampathu Chetty, Proprietor of Nathella Sampathu 
Chetty and Son and another .. Petitioners 


v. ; 
The Collector of Customs, Madras .. Respondent. 


Sea Customs Act (VIII of 1878), section 178-A (1)—Seizure of gold in the reasonable belief that it was 
smuggled gold—Burden of proof on the person found to be in possession of the gold to rebut the presumption— 
Provision is unconstitutional and void as offending fundamental rights provided by Article 19 (1) (f) and 19 (1) 
(g) of the Constitution—Foreign Exchange Regulation Act (VII of 1947), section 23-A—Order of confiscation of 
the gold without an option of a fine—Finding based upon the presumption under section 178-A (1) of the Sea 
Customs Act—Order illegal—Section 167 (8) of the Sea Customs Act—Order of wonfiscation—Quasi-judicial 
order open to correction by a writ of certiorari under Article 226 of the Constitution. 


Section 178-A (1) of the Sea Customs Act constitute an unconstitutional infringement of the 
fundamental right secured by Article 19 (1) (f) and 19 (1) (g) of the Constitution and is therefore 
void under Article 13 of the Constitution and is unenforceable, 


The reasonableness of a legislative provision casting the initial and rebuttable burden of proof 
on the person charged with the offence will have to be tested with reference to the needs of the situation 
and the relation of the rule of burden of proof to the context. What has to be proved under section 
178-A (1) of the Act is that factually the gold was seized in the reasonable belief that it was smuggled 
gold. From that the presumption is that it is smuggled gold unless the petson from whom the gold 
was seized could prove that it was not sumuggled gold. It is not enough if there is connection between 


* Welt Petitions Nos. 384 of 1957 and 660 of 1958, t1th September, 1958. 
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the fact to be proved and the presumption that follows. It must be a rational connection or a reasona- 
ble relation. 

There is no reasonable or rational connection between the fact to be proved and the presumption 
to follow under section 178-A (1). The very severity of the burden imposed by the Legislature on 
the person in possession of gold—in many cases will be a burden impossible of discharge—defeats 
the achievement of the purpose the Legislature had in view. r 


On the basis that it is not void and unconstitutional section 178-A (1) cannot apply unless it is 
established that the gold was seized in the reasonable belief that it was smuggled gold. The reasonable 
belief must be that of the person who effected seizure. It is belief md reasonable belief that the 
section requires and not mere suspicion. The reasonable belief, must precede or at least coincide 
with the seizure ; formation of the belief, subsequent to the seizure, however well-founded that belief 
is, will not satisfy the requirement of the section. It was held in the instant case that the requirement 
of the section were not complied with and therefore the order was liable to be set aside. 


e 

Section 23-A was embodied in the Foreign Exchange Regulation Act by the amending Act VIIT 
.of 1952 before section 178-A was incorporated in the Sea Customs Act. The notification in force 
now under which the import of gold was prohibited except on the prermission granted by the Reserve 
Bank was issued under section 8 (1) of the Foreign Exchange Regulation Actin August, 1948. Under 
section 23-A of the Foreign Exchange Regulation Act that notification is deemed to be a notification 
issued under section 19 of the Sea Customs Act and therefore contravention of that notification becomes 
punishable under section 167 (8) of the Sea Customs Act. The penalty of confiscation imposed 
under section 167 (8) would be subject to section 183, under which the option has to be given to the 
owner of the goods ordered to be confiscated such fine as the officer thinks fit to specify under section 
23-A of the Foreign Exchange Regulation Act that obligation disappears and it is left to the discretion 
of the officer ordering consfication whether or not to give the option for which section 183 of the Sea 
Customs Act provided. The order of confiscation which was actually passed on the finding that the 
burden of proof cast by section 178-A of the Sea Customs Act had not been discharged was therefore 
‘illegal since that section was not in the Sea Customs Act when section 23-A of the Foreign Exchange 
Regulation Act was enacted. 2 

The decision availed at by the appropriate Customs Officer in proceedings to impose the 
penalties prescribed for instance, by section 167 (8) of the Sea Customs Act is quasi-judicial in its 


-scope and as such is liable to correction by issue of a writ of certiorari. 


Case-law discussed. 
Amichand Vallamji v. M.A. Abrol, (Mis. App. No. 21 of 1957, High Court, Bombay, Original 
‘Side) unreported, referred. 

Petitions under Article 226 of the Constitution of India, praying that in the 
‘circumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the Order of 
the Collector of Customs, Madras, in No. S. 363-7 of 1957, dated 11th March, 1957 
and quash the same and direct the Respondent to return the gold confiscated by 
the Respondent under his order, dated 11th March, 1957. 


S. R. Vakil for K. K. Jacob and S. K. L. Rattan, for Petitioners. 


The Advocate-General (V. K. Tiruvenkatachari) and Government Pleader 
(B. V. Viswanatha Ayyar), for Respondent. 


The Order of the Court was made by 

Rajagopalan, J—The first petitioner is the proprietor of a firm which carries 
on business at Madras in gold, bullion and jewellery. The second petitioner is an 
employee of the firm. On 26th June, 1956, when the second petitioner alighted 
from the Bombay Mail at the Central Station at Madras, he was in possession of 
four blocks of moosa gold weighing about 1,000 tolas valued at over, one lakh of 
rupees. The claim of the petitioner all along was that the first petitioner was the 
owner of that gold as it was with the money found by the first petitioner that the 
gold was purchased at Bombay by the second petitioner for and on behalf of the 


first petitioner. 


The following narrative of what happened after the second petitioner got off 
he train at the Central Station on 26th June, 1956, is taken from the order of the 
Collector of Customs, dated 11th March, 1957: 


“On 26th June, 1956, at about 6 A-M., Sri G. Nandagopal (second petitioner) who alighted at the 
Central Railway Station, from the Bombay Express(?) train was intercepted by a Head Constable 
attached to the Prohibition Intelligence Bureau, Madras. Shri Nandagopal admitted that he was in 
possession of gold, which he was bringing for his firm from Bombay. Immediately the Customs 
‘Officers, who were on duty at the Central Railway Station contacted the Head Constablg and ques- 


' tioned Shri Nandagopal. Shri Nandagopal admitted that he had on his person about 1,000 tolas 
s = 
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of “ moosa ” gold and accordingly four blocks of gold without marks were recovered from Shri Nanda- 
gopal’s possession. Shri Nandagopal was not in possession of any bill of purchase, receipt or weigh- 
ment slip for the said gold. The gold blocks were seized by the Police and passed on to Customs 
Officers under a mahazar.” 


The further facts were set out in paragraph 3 of the counter-affidavit filed by 
the respondent, the Collector of Customs : 


“In a statement recorded immediately after the seizure before an independent witness, he (the 
and Petitioner) stated that he proceeded to Bombay on 22nd June, 1956,on instructions of his principals 
the first petitioner herein, with Rs. 1,00,000 that he purchased the said gold on 24th June, 1956, from 
Messrs, Mathuradas Gopalakrishnayya and Co., Jahvari Bazaar, Bombay and brought the gold with 
him. A letter, dated 22nd June, 1956, by Tulasi Shah of the first petitioner’s firm to Mathuradas 
Gopalakrishnayya and Co., Bombay, requesting them to receive and credit in their favour the sum of 
Rs. 1,00,000 sent in cash, was also recovered from the second petitioner. The second petitioner eould 
not, however, account as to how he retained the letter with him. The Manager of the first petitioner’s 
firm who was immediately contacted, admitted in writing that he had sent the second petitioner 
to Bombay to purehaie gold. The first petitioner in his statement, dated 26th June, 1956, also affirmed 
thatthe second petitioner was sent with instructions to purchase “ Mysore Petla ” gold from Mathura- 
das Gopalakrishnayya and Co., Bombay, and that he believed that the second petitioner had purchased 
the gold from that firm. The first petitioner by the same statement undertook to produce the relative 
bill and touch report on their receipt. On 5th July, 1956, the petitioner forwarded to the respondent 
a bill, dated 24th June, 1956, issued by Mathuradass Shewakram of Messrs. Damodardas Homandass, 
No. 32-34, C.P. Tank Road, Bombay, for a sum of Rs. 1,01,171-6-0 for the sale of four blocks of gold 
weighing 1,000.7 tolas to the first petitioner’s firm and also a statement from the said Shewakram 
affirming the transaction. The petitioner in his covering letter stated that the gold had been pur- 
chased by the second petitioner from Shewakram through a broker by name Odhavadas Gokuldas. 
No test report was, however, sent to the respondent. On roth July, 1956, when the second petitioner 
was interrogated by the Assistant Collector of Customs (Preventive) in the presence of his counsel, he 
retracted from his earlier statement recorded in the presence of an independent witness on 26th June, 
1956 and stated that the gold was purchased by him from Shewakram through his firm’s broker. 
He admitted that no receipt was given by Shewakram on 24th June, 1956 and that he made the state- 
ment on 26th June, 1956, because he was afraid of his master, the first petitioner, who had asked. 
him to buy gold from Mathuradas Gopalakrishnayya and Company.” 


_ After further enquiries by the Customs Department the Assistant Collector 
issued a notice to the second petitioner on 15th January, 1957. That notice sum- 
marised what had happened up to that date. Paragraph 10 of that notice set out : 


“The explanations so far offered by, or on behalf of, Shri Nandagopal do not discharge the 
burden of proof imposed*upon Shri Nandagopal by section 178-A of the Sea Customs Act. It is 
therefore, necessary to call upon him to show cause why the gold should not be confiscated under 
section 167 (8) of the Sea Customs Act read with section 23-A of the Foreign Exchange 
Regulation Act, 1947, as gold brought into India in contravention of the prohibition imposed by 
section 8 (1) of the Foreign Exchange Regulation Act read with section 19 of the Sea Customs Act.” 


The second petitioner submitted on 30th January, 1957, what has been termed 
by the Collector an “elaborate reply ” to the notice issued on 15th January,. 
1957. The Collector of Customs also accorded a personal hearing when the second 
petitioner was represented by a counsel. One of the main questions debated 
during that enquiry was whether the second petitioner had discharged the burden 
of proving that the gold in question was not smuggled gold, that is, whether the 
requirements of section 178-A of the Sea Customs Act were satisfied by the second 
petitioner. 


In paragraph 1o of his order, dated 11th March, 1957, the Collector recorded : 


“ That the gold which was being transported from Bombay to Madras on 26th June, 1956, was 
discovered in circumstances which raised a strong suspicion that it was smuggled gold has been esta- 
plished beyond all doubt. . . . . Bur the utter lack of any original record made before the gold 
was seized, coupled with the fact that not even the broad outlines could be revealed until after Sri 
Thulasi Sah returned from Bombay, make it quite impossible for me to hold that, by presenting this 
story, Shri Nandagopal has satisfactorily discharged the onus of proof that the gold is not smuggled 
gold? . . . . In fact Shri Nandagopal’s efforts to discharge the burden of proof merely serve 
very strongly to confirm the original belief of the Customs Officers who seized the gold that it was 
smuggled gold.” 


The operative portion set out in paragraph 12 of the order of the Collector 
ran : 


e 
=I unhestitatingly hold that Shri Nandagopal has failed to discharge the burden of proving that 
*the gold seized from him at the Madras Central Railway Station on 26th June, 1956, is not smuggled 
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:gold. It follows that I must hold the gold to be gold imported into India in contravention of section 

19 of the Sea Customs Act read with the Notification, No. 12 (11) F1/48, dated 25th August, 1945 
(as amended) issued by the Central Government under section 8 (1) of the Foreign Exchange Regu- 
lation Act and section 21 (ibid.) and therefore to be gold liable to confiscation. I confiscate the gold 
under section 167, clause 8 of the Customs Act and I do not give Shri Nandagopal any option to pay 
a fine in lieu of confiscation.” ? 


The petitioners applied under Article 226 of the Constitution for the issue of 
a writ of certiorari to set aside the order of the Collector, dated 11th March, 1957, W.P. 
No. 384 of 1957. In the course of his arguments the learned counsel, for the peti- 
‘tioners represented that the petitioners would apply for further relief, which he 
could do only by a separate petition is in compliance with the requirements of 
the practice of this Court. The petitioners thereupon preferred W.P. No. 660 of 
1958 which was also under Article 226 of the Constitution, and obtained a rule nisi. 
"The further relief asked for in W.P. No. 660 of 1958 was the 


“issue of a writ of mandamus or any other order, writ or direction calling for the records 
relating to the order of the Collector of Customs in No. S. 363-7/57, dated 11th March, 1957, and 
-direct the respondent to return to the petitioners the gold confiscated by the respondent under his 
-order, dated 11th March, 1957 ”. 


It was agreed by counsel on both sides that both the petitions could be disposed 
‘of together. 


The learned counsel for the petitioners attacked the validity of the order of the 
‘Collector, dated 11th March, 1957, on the following grounds : (1) Section 178-A of 
the Sea Customs Act was void under Article 13 of the Constitutior as it was inconsis- 
tent with the fundamental rights of the petitioners guaranteed by Article 19 (1) (f) 
.and 1g (1) (g) of the Constitution, and the statutory provisions were therefore un- 
enforceable against the petitioners. (2) Even if section 178-A of the Sea Customs Act 
was valid and enforceable, the requirements of that section were not satisfied in this 
‘case, The statutory burden could have been cast on the second petitioner only if 
the gold had been seized in the reasonable belief that it was smuggled gold. There 
-was no evidence and there was no finding, that at the point of seizure of the gold from 
the second petitioner on 26th June, 1956, the Customs Authorities who effected the 
seizure had reasonable belief that it was smuggled gold. (3) The Order of confisca- 
tion without the option of a fine, which option was obligatory under section 183 of the 
‘Sea Customs Act was under the enabling provision of section 23-A of the Foreign 
Exchange Regulation Act (Act VII of 1947). Section 178-A of the Sea Customs Act 
would not apply in determining whether the provisions of the Foreign Exchange 
Regulation Act applied. The order of confiscation which was virtually passed on 
the finding that the burden of proof cast on the second petitioner by section 178-A 
-of the Sea Customs Act had not been discharged by him, was therefore illegal. 


We shall proceed to deal with each of these contentions. 


Section 178-A of the Sea Customs Act, the validity of which has been impugned 
runs : 


“ (1) Where any goods to which this section applies are seized under this Act in the reasonable 
ibelief that they are smuggled goods, the burden of proving that they are not smuggled goods shall 
‘be on the person from whose possession the goods were seized. 


(2) This section shall apply to gold, gold manufactures, diamonds and other precious stones, 
-cigarettes and cosmetics and any other goods which the Central Government may, by notification 
din the Official Gazette, specify in this behalf.” 


(Sub-section (3) is omitted as it is not relevant for our purpose). 
Section 178-A was enacted by the Amending Act XXI of 1955. 


In the as yet unreported decision in Amichand Vallamji v. M. G. Abrol+, a copy of 
-which was made available to us, K.T. Desai, J., held that section 178-A of the Sea - 
Customs Act was incohsistent with fundamental rights guaranteed to a citizen by 
Article 19 (1) (y) and 19 (1) (g) of the Constitution and was therefore void. Naturally 





= 
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the learned counsel for the petitioners relied to a considerable extent on that deci- 


sion in support of his challenge to the validity of section 178-A of the Sea Customs 
Act. 


a The validity of section 178-A was no doubt considered by the Supreme Court 
in Babulal Amirth Mehta v. Collector of Customs}. The challenge then was based only 
on Article 14 of the Constitution and the Supreme Court held that the impugned sec- 
tion could not be struck down on the infirmity either of discrimination or illegal 
classification, and that it did not offend against Article 14 of the Constitution. 
At page 830, however, Govinda Menon, J., said : 
“Though Mr. Chatterjee faintly argued that the provisions of Article 19 (1) (f) and (g) and 
* Article 31 of the Constitution had been violated, he did not seriously press those contentions, The 


main point of the attack was centered on the centention that section 178-A was violative of equal 
protection of the laws guaranteed under Article 14 of the Constitution.” 


That decision therefore does not bar an investigation of the question, whether sec- 
tion 178-A of the Sea Customs Act is void under Article 13 of the Constitution on any 
other ground, for example, that if offends against Article;1g (1) (f) and or (g) and is 
not saved by clause (5) or clause (6) of Article 19. On this point we are in 
respectful agreement with Desai, J. 


Even at the outset we must make it clear that we shall consider the validity or 
invalidity of section 178-A (1) of the Sea Customs Act only in relation to gold among 
the article enumerated in clause (2) of that section. Possibly, other considerations 
might arise, if the question has to be considered with reference to any of the other 
commodities specified injclause (2) or which can be brought within the scope of that , 
clause by the notification for which that clause provides. Confining the question 
to gold, section 178-A (1) would in effect read as follows : 


“ Where gold is seized under this Act in the reasonable belief that it is smuggled gold, the burden 
of proving that it is not smuggled gold shall be on the person from whose possession the gold was 


seized.” 

In the absence of any statutory definition of the expression “smuggled” it will 
have to be given its normal dictionary meaning, which, in relation to goods, is “im- 
ported or exported illegally”. Evasion of payment of customs duties prescribed by 
appropriate legislation is but one type of illegality. Such evasion could be either by 
bringing the goods into the country otherwise than through the customs barrier on 
payment of customs duty or by getting the goods through the customs barrier other- 
wise than on a true declaration of the nature of the goods. Independent of any 
question of the legal liability to pay the customs duties were the import of goods is 
absolutely prohibited by law, and such goods are brought into the country, they 
would also be smuggled goods, that is, goods imported illegally. The same consi- 
erations would apply where the import is not absolutely prohibited butis regulated 
for example, by the grant of permission under section 8 (1) of the Foreign Exchange 
Regulation Act (Act VII of 1947). We have only given illustrative examples of 
what would constitute smuggled goods. 


The stock of gold held by our countrymen have been the subject of comment 
over twenty centuries. It may not be necessary to furnish statistical details, though 
some of them were mentioned during the arguments before us, based mainly on the 
reports of the Reserve Bank of India. Part of the gold now in India was of indige- 
nous origin, but most of it came from other countries. Gold poured into this coun- 
try for centuries before any one thought of customs duties or exchange regulations. 
In the ultimate shape the gold might constitute for example, jewellery and even 
blocks or bars of gold cast into convenient sizes for sale, it is really impossible to say 
from its look whether it was indigenous gold or gold which was imported. Certainly 
it is impossible to say by a look at the gold when it was imported, and, whether after 
the imposition of restrictions, it was imported on payment of the customs duty or on 
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the grant of a licence. Gold has all along been an article of unrestricted trade in the 
open market in India. Import of gold was not restricted or regulated until com-. 
paratively recently. It was only in 1939 that the licence was prescribed for the im- 

port of gold by a notification issued under the Sea Customs Act. Customs duties on 

import of gold came into force only after 1946. The import of gold is now regulatefl 

by the Foreign Exchange Regulation Act. The permission of the Reserve Bank is 

necessary under section 8 (1) of that Act. Even so, as the learned counsel for the 

petitioners pointed out, no one who wants to buy gold in the open market would’ 
think of asking for its “pedigree”, to verify when and where that gold first came into 

existence or even when it first became available in India as an article of merchandise. 

That was the position when section 178-A of the Sea Customs Act was enacted by, 
Act XXI of 1955. 


The burden cast by section 178-A on a person in India unfortunate or other- 
wise, but in possession of gold, can well be set out in the lanuage of the Supreme: 
Court in Babulal Amirthlal Mehta v. Collector of Customs. The relevant passage 
is at page 833: i 

“No doubt the content and import of the section are very wide. It applies not only to the- 
actual smuggler from whose possession the goods are seized but also to those who came into possession 
of the goods after having purchased the same after the same has passed through many hands or agencies. 
For example, if the Customs Authorities have a reasonable belief that certain goods in the possession 
of an innocent party are smuggled goods and the same is seized under the provisions of this Act, 
then the person from whose possession the goods were seized, however innocent he may be, has to- 
prove that the goods are not smuggled articles. This is no doubt a very heavy and onerous duty 
cast on an innocent possession who, for aught one knows, may have bona fide paid adequate considera- 
tion for the purchase of the articles without knowing that the same has been smuggled. The only 
pre-requisite for the application of the section is the subjectivity of the Customs Officer in having 
a reasonable belief that the goods are smuggled.” : 


This was reiterated in a later passage at pages 833-834 : 


“ As stated already, it is a heavy burden to be laid upon the shoulders of an innocent purchaser- 
who might have come into possession after the article has changed many hands. are 


Does the imposition of that statutory burden offend against the fundamental 
right guaranteed to the petitioners as citizens of India by Article 19 (1) (f) and/or 
19 (1) (g) and can that burden be viewed as a reasonable restriction on the exercise 
of these rights within the limits prescribed by clauses (5) and (6) of Article 19 of the 
Constitution are the questions we have to determine. 


In relation to gold it should be obvious that the petitioners could claim the 
benefit of both Article 19 (1) (f) and 19 (1) (g). Gold is property which the first 
petitioner could acquire, hold and dispose of in the exercise of the right guaranteed 
by Article rg (1) (f). The first petitioner could also claim the right guaranteed by 
Article 19 (1) (g) to carry on trade or business in gold. It is his business and the 
second petitioner is an employee of his in that business. If any portion of the gold 
which the first petitioner held as owner and dealer, either directly or through his. 
employee, the second petitioner, was seized by the Customs Authorities—we shall pre- 
sently deal with the question under what circumstances it could be seized—section 
178-A imposes on the person from whom the gold was seized factually it was seized. 
from the second petitioner in this case—the burden of proving that the seized gold was 
not smuggled gold. Obviously it is a restriction on the right to acquire, hold and 
dispose of gold as property and on the right to carry on buiness in gold, both of which 
the first petitioner could claim. So the real question for determination is, whether 
it is a restriction within the limits set by Article 19 (5) and Article 19 (6) of the 
Constitution. Is it a reasonable restriction, and has that reasonable restriction been 
imposed in the interests of the general public. Both the requirements have to be satis- 
fied before the validity of section 178-A (1) of the Sea Customs Act can be upheld. 

The contention of the learned Advocate-General, who appeared for the res- 
pondent, was that the restriction was imposed in the interests of the general public. 
That contention, in our opinion, is well founded. The validity of the laws imposing: 
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restrictions on the import of gold was never in issue in these proceedings. Gold can 
be imported only after obtaining permission from the Reserve Bank of Inda under sec- 
tion 8 (1) of the Foreign Exchange Regulation Act, and even then only after payment 
of the Customs duty. It was represented that in the present economic position of the 
cduntry the import of gold is virtually banned, because the Reserve Bank has seldom 
seen any justification for the grant of permission to import gold. Effectuation of these 
laws itself is in the interest of the general public. Any statutory provision to arm the 
authorities with the necessary powers to enforce the laws regulating import of gold 
and to prevent the evasion of these laws is legislation conceived in the interests of 
the general public. In Guruviah Naidu v. State of Madras,! a Division Bench of this 
Court, of which one of us was a member, observed at page 479: E 

“ A statute might therefore itself be the foundation for the creation and emergence of a public 
interest to preserve its principles and to secure that it is not evaded. To the extent that that law 
or other law enables this purpose to be achieved, its enforcement must be held to be in the public 
interest.” 
We do not consider it necessary to refer again to the English decisions considered 
in Guruviah Naidu v. State of Madrast. That leaves us with the question whether it was. . 
a reasonable restriction that section 178-A (1) of the Sea Customs Act imposed. 


In examining the reasonableness or otherwise of a statutory restriction imposed 
on the exercise of the fundamental rights guaranteed by Article 1g (1), we have 
to see among other things what need it was that the statutory provision was intended. 
to serve. For that it is permissible to look into the Statement of Objects and Reasons 
furnished by the Legislature itself. In explaining the need for clause 14 of the Bill, 
under which section 178-A was eventually incorporated into the Sea Customs Act by 
Act XXI of 1955 the Statement of Objects and Reasons set out : 

“ At present when action is taken aginst persons who are in possession of smuggled gold it is not 
always easy for the Customs Authorities to prove that the goods are smuggled goods. This clause 
places the burden of proof in such cases on persons from whose possession the suspected smuggled 
goods are seized. Such a provision is necessary in order to safeguard the revenues of the State.” 

Two factors at least emerge. There was need to supplement the existing statu- 
tory provisions to prevent smuggling of gold among other commodities to safeguard 
the revenues of the Sate. We can add, there was need to prevent smuggling of gold 
in contravention of the Foreign Exchange Regulation Act. The other factor was “‘it 
is not always easy for the Customs Authorities to prove the goods are smuggled goods”? 
Paraphrased, this may well mean in some cases at least “We have to determine when. 
the gold we have seized first arrived in India, to verify whether or not it was smuggled. 
It may not even be enough to prove the history of gold up to 1939 when restrictions. 
were first imposed on the import of gold. Despite our resources, despite the facilities 
for investigation which the Police and Customs Officers have, we are unwilling or 
unable to undertake that investigation. In many cases we find it impossible to secure: 
evidence which will prove that the seized gold was smuggled into the country. So, 
you, the person from whose posession the gold was seized must prove among other 
things the origin of the gold, to establish that the gold was not smuggled into the 
country. You may, from the facts within your personal knowledge, prove that you 
bought the gold bona fide in the open market. But that is not enough. You must 
establish by positive evidence when and under what circumstances this piece of gold 
came into this country.” Put that way the unreasonableness of the demand is. 
jenny ee : and yet that is a demand sanctioned by section 178-A (1) of the Sea Cus- 
toms Act. 


Of course it is not to every piece of gold found in the country to which section 
178-A (1) will apply. The section limits it to gold that is seized under the provisions. 
of the Sea Customs Act in the reasonable belief that it is smuggled gold. We shall 
deal later with the question at what point of time. that reasonable belief has to be- 
formed. It may not be necessary now to examine the scope, of sections 169, 171 
and 172 of the Sea Customs Act which provide for seizure. Section 178, which is. 
comprehensive in its scope, runs : 
a i et 
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“ Anything liable to confiscation under the Act may be seized in any place, either upon land 
-or water, by any officer of Customs or other person duly employed for the prevention of smuggling.” 


Smuggled gold is certainly liable to be confiscated under section 167 (8) of the Sea 

Customs Act. But before confiscation can be ordered it must be proved it was 

smuggled gold. Section 178-A (1) in effect directs that if gold is seized in the 

reasonable belief that it was smuggled, it is for the person from whom it was seized to 
prove that it was not smuggled. ‘The learned counsel for the petitioners urged, with 

a real basis for that contention, that the apparent limitation might well be illusory in 
-determining whether section 178-A (1) of the Sea Customs Act imposed a reasonable 

restriction on the fundamental rights of a citizen to acquire, own and dispose of gold 

and to trade in gold. The limitation imposed by section 178-A (1) is that the 
gold must have been seized in the reasonable belief that it was smuggled gold. 

As the Supreme Court pointed out in Babulal Amithalal Mehta v. Collector of Customs. + 

“ the only pre-requisite for the application of the section is the subjectivity of the Customs 
- Officer in having a reasonable belief that the goods are smuggled.” 

The reasonableness of the belief is not subject to investigation by a Court by the 
„application of any objective criteria. Whether the belief was in the circumstances ofa 
„given case reasonable or not is thus not a justiciable issue. The learned counsel for 

the petitioners pointed that, even in a departmental enquiry under the Sea Customs 
_Act, it may not be open to the person called on to explain why the seized gold should 
-not be confiscated to ask for evidence of the grounds on which the officer who seized 
-the gold formed a reasonable belief that the gold in question was smuggled. All that 
such a person could ask of the enquiring officer at that stage is only a verification | 
-whether the gold was factually seized on such reasonable belief, and not a verifica- 

tion of the grounds for that belief. The requirement that factually the officer who 

‘effected the seizure should have acted on a reasonable belief apparently it should be 
-enough if he said so, without any liability to disclose the grounds of his belief may be 
no safeguard at all, even though the view point of Courts would be, as it should be, 
that normally officers entrusted with statutory powers of seizure would act reasonably 
and in good faith, which postulates due care and...... enquiry, and that the 
ee belief required by section 178-A (1) would be formed on rational 
-grounds, 


The learned counsel for the petitioners pointed out that under the rules a success- 
ful detection of smuggling results in pecuniary rewards upto half the value of the 
-smuggled goods, and he submitted that what is at best a subjective satisfaction of the 
-Officer who seized the goods may be tainted by the expectation of such reward. The 
reasonable expectation of the Court, which we have postulated above, should itself 
suffice to rule out further consideration of this plea. Besides every seizure, even on 
the basis of reasonable belief, need not necessarily result in an enquiry, in the course 
.of which the person from whom the gold was seized would be called upon to bear the 
‚statutory burden imposed by section 178-A (1). Certainly, it is not every seizure 
that ultimately results in confiscation. The sequence of events would be, as the 
learned Advocate-General pointed out, seizure, delivery to the Customs Officer under 
section 179, a probable investigation at that stage for the Customs Officer, competent 
to order or to hold an enquiry, to decide whether there was prima facie evidence to 
:show that an offence punishable under section 167 (a) of the Sea Customs ‘Act has 
been committed, issue of notice to the person from whom gold was seized, and then 
.an enquiry. It is only at the state of that enquiry that section 178-A (1) comes into 
play. The learned Advocate-General submitted that, though it may not be open to 
-the person from whom gold was seized to plead or prove at that enquiry that the 
-seizure itself was without reasonable cause and was therefore illegal, the normal 
-expectation should be, that the Officer who issues notice to that person would satisfy 
himself before the issue of the notice that the seizure was lawful. 
Even to those brought up to believe, almost as an article of faith, in the initial 
- presumption of innocence in the case of a person charged with the commission of an 
-offence punishable under the law, it should be obvious that for the legislature to cast 
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the initial burden of proof on such a person is not fer se a violation of the safeguards 
provided by our Constitution. If such a legislative provision affects or abridges any 
‘of the fundamental rights guaranteed for instance by article 19 (1) and constitutes a 
restriction on the exercise of those rights, courts will have to examine the reasonable- 
ness of the restriction. The reasonableness of the legislative provision casting the 
initial and rebuttable burden of proof on the person charged with the offence will 
have to be tested with reference to the needs of the situation and the relation of the 
tule of burden of proof to the context. As pointed out by Mahajan, J., in Chintaman 
-Rao v. State of Madhya Pradesh what should be established is a reasonable relation of 
the provision of the Act to the purpose in view. This is how Chagla, C.J., put it in 
Bapubhai Ratanchand Shah v. The State of Bombay? which was quoted by Desai, J, in 
-his judgment in Amichand Vellanji v. M.G. Abrol?: 


“ It is true that when a restriction is imposed upon the right of the citizen guaranteed to him 
-under Article rg it is for the State to justify that restriction. But whether a restriction is reasonable 
or not must be judged not in the abstract but in the context of the times and in the context of social 
-needs and social urges.” 


The test postulated by the Supreme Court in Chintaman Rao v. State of Madhya 
Pradesh’, is really not different from that laid down by the Supreme Court of America 
for examinig the validity of an impugned statutory provision for presumptions in law 
“with reference to the ‘due process’ clause. In Alenzo Bailey v. State of Alabama’, 
Hughes, J., quoted with approval the principle laid down in an earlier case by 
Lurton, J., at page 200 of the report : : 


“ That a legislative presumption of one fact from evidence of another may not constitute a denia ] 
vof due proeess of law, or a denial of the equal protection of the law, it is only essential that there shall 
-be some rational connection between the fact proved and the ultimate fact presumed, and that the inference of 
-one fact from proof of another shall not be so unreasonable as to be a purely arbitrary mandate. So, 

also, it must not, under guise of regulating the presentation of evidence, operate to preclude the party 
‘from the right to present his defence to the main fact thus presumed. If a legislative provision not 
unreasonable in itself, prescribing a rule of evidence, in either criminal or civil cases, does not shut 
~out from the party affected a reasonable opportunity to submit to the jury in his defence all the facts 
bearing upon the issue,there is no ground for holding that due process of law has been denied to him.’ 


The further note of warning sounded by Hughes, J., in the case was : 
“ The power to create presumptions is not a means of escape from constitutional restriction.” 


These principles were reaffirmed by the Supreme Court of America in Manley v. 
State of Georgia’ and Tot v. United States ®, 


What has to be proved under section 178-A (1) of the Sea Customs Act—we are 
“still confining ourseles only to gold—is that factually the gold was seized in the reasona- 
ble belief that it was smuggled gold. From that the presumption is that it is smuggled 
„gold unless the person from whom the gold was seized could prove that it was 
‘not smuggled gold. It is not enough if there is connection between the fact to be 
proved and the presumption that follows : It must be a rational connection in the 
“words of the learned Judges of the Supreme Court of America, or there must be a 
-reasonable relation, which is the language of our Supreme Court. We have pointed 
that the reasonable belief that section 178-A (1) requires is at best the subjective 
‘Satisfaction of the Officer who seized the gold. That is what the Supreme Court laid 
‘down in Babulal Amithalal Mehta v. Collector of Customs”, which will bear repetition : 


“The only pre-requisite for the application of the section is the subjectivity of the Customs Officer 
-in having reasonable belief that the goods are smuggled.” 


Mehta’s Case”, also stressed the heavy and onerous duty cast on the innocent purchaser 
of gold in what is still an open market in India for gold. These dicta of the Supreme 
‘Court in Mehta’s Case’ should themsleves suffice to hold that there is no reasonable 
‘or rational connection between the fact to be proved and the presumption to follow 
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under section 178-A (1). The very severity of the burden imposed by the Legisla- 
ture on the person in possession of gold—in many cases it will be a burden impossible 
of discharge—defeats the achievement of the purpose the legislature had in view. 
The learned counsel for the petitioner pointed out that the enforcement of section 
178-A (1) even bona fide, might well result in a virtual prohibition of trade in gold 
even in the open market, unless the seller can arm himself with the ‘pedigree’ of 
every bit of gold offered for sale. 


If we understand the learned Advocate-General aright, he submijtted that the 
apparent severity of the burden imposed by section 178-A (1) could be tempered, if 
the section were construed on the lines on which the analogous statutory provision in 
Engiand, section 259 of the Customs Consolidation Act, 1876, was construed, by thé 
Court of Criminal Appeal in Rex v. Fitzpairik, and he relied on the passage at page 
772 of the judgment of Goddard, C.J., which ran : 


“The onus is put on the defendant when there is a dispute in the proceedings whether duty has 
been paid or whether the goods were lawfully imported. The obvious reason for this provision is that 
the facts must be within the knowledge, and often within the exclusive knowledge, of the defendant. 
Tf, for instance, it is found that he has dealt in prohibited goods, if he can show that he acquired them 
in the ordinary course of business obviously he would not be guilty of dealing in them with intent to 
avoid the prohibition. He can prove the positive and, unless he had to undertake the proof, the 
Crown would generally have to undertake the proof of a negative.” 


Apart from the fact that the language of section 178-A (1) of the Sea Customs Act is 
not in pari materia with that of section 259 of the Customs Consolidation Act of 1876, 
the scope of section 178-A (1) is really concluded by the observations of the Supreme 
Court in Mehia’s Case*, which. we have already set out. 


We find ourselves in respectful agreement with what Desai, J., said in the un- 
reported decision® we have referred to above. 

“ The burden cast upon the citizen in most cases is virtually impossible of being discharged. 
One can understand a provision where the burden of showing that the gold in question had been pur- 
chased in good faith without notice that the same hasbeen smuggled or without reason to believe that 
the same is smuggled is imposed. But one cannot countenance a burden where he has to establish 


facts not within his knowledge and which for all practical purposes it might virtually be impossible 
for him to discharge.”’. 


Earlier he observed : 


“Under section 178-A of the Sea Customs Act there is no proof of any fact from which a reasonable 
inference can be drawn that the gold is smuggled. The burden sought to be cast is well-nigh an 
impossible burden. It subjects citizens to unfairness or hardship. From the subjective reasonable 
belief of a Customs Officer that the gold is smuggled an inference cannot reasonably be drawn that 
the gold has in fact been smuggled: and that an offence in relation thereto has been committed. The 
object of the legislation in effect is to penalise a citizen for the difficulties experienced by Customs 
Officers in establishing that the gold seized had been smuggled. The inference sought to be drawn 
is arbitrary and results in the violation of the fundamental rights guaranteed under Article 19 (1) 
(f) and (g) of the Constitution”. 

We uphold the first of the contentions of the learned counsel for the petitioners 
that section 178-A (1) of the Sea Customs Act constitutes an unconstitutional infringe- 
ment of the fundamental right of the petitioners secured by Articles 19 (1) (f) and 19 
(1) (g) and is threfore void under Article 13 of the Constitution, and is unenforceable 
against them. 


We shall next deal with the second of the contentions of the learned counsel for 
the petitioners, which would arise for determination if the provisions of section 178- 
A (1) of the Sea Customs Act were not void under Article 13 of the Constitution. 


The learned counsel for the petitioners submitted that before the burden of 
proof for which section 178-A (1) provides can be cast on the person from whom the 
gold was seized, it must be established that the gold was seized in the reasonable belief 
that it was smuggled gold, and that such reasonable belief on the part of the officer 
effecting the seizure must precede the seizure. The other two requirements of sec- 
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tion 178-A (1) were satisfied in this case: (i) the gold was “goods” to which the 
section applied , and (ii) it was seized under the Act by Customs Officers. The 
learned counsel urged that the third requirement was not satisfied. There was 
no finding, and there was no evidence either to sustain such a finding, that the gold 
had been seized on 26th June, 1956, in the reasonable belief that it was smuggled 
gold. 

The learned Advocate-General was, in our opinion, right when he pointed out 
that the word ‘smuggled’ in section 178-A (1) in relation to goods was descriptive, to 
mark off smuggled goods from other kinds of goods which could also be seized under 
section 178 arhong other sections of the Sea Customs Act. He realised that the seizure 
must be lawful and in good faith. We are unable however, to accept as sound his 
durther contention, that the words “reasonable belief”? also are only descriptive 
of the smuggled goods seized, and that the terms of the section did not prescribe the 
existence of a reasonable belief as a condition precedent to be satisfied before the 
burden of proof could be imposed on the person from whom the goods (gold) were 
seized . Such a result could be achieved only if we delete the words from section 
178-A (1) “in the reasonable belief that they are smuggled goods.” and read the 
section as “where any goods to which this section applies are seized under this Act, 
the burden of proving they are not smuggled goods shall be on the person from 
whose possession the goods were seized’. Such a reading is not permissible to 
interpret the plain words of the section. Once again we have to point out that the 
Supreme Court has held in Mehta’s Case1, that the reasonable belief that the goods 
were smuggled, though it could only be subjective was a pre-requisite for the appli- 
cation of section 178-A (1). 

We must uphold the contention of the learned counsel for the petitioners, that 
unless it is established that the gold was seized in the reasonable belief that it was 
smuggled gold, section 178-A (1) cannot apply. The reasonable belief must be 
that of the officer who effected the seizure. It is belief and reasonable belief that 
the section requires, and not for instance. ..mere suspicion, which is all that section 
173 requires to justify arrest, or section 180 requires to justify seizure and detention 
of goods. The reasonable belief must precede or at least coincide with the seizure ; 
formation of the belief subsequent to the seizure, however well-founded that belief 
is, will not satisfy the requirements of section 178-A (1) 

It should be remembered that the second petitioner was intercepted first by the 
Police Head Constable on duty on 26th June, 1956 on suspicion and then handed, 
over to the Customs authorities on duty at the railway station. It was the Customs 
Inspector (Special Division) that seized the gold. All that he recorded at the time 
of the seizure was : 

“ Detained 4 (four) blocks of gold, said to weigh about 1,000 (one thousand tolas) only from 
Sri Nandagopal, representative of M/s. Nathella Sampath Chetty & Son of No. 177, N.S.C. Bose 
Road, Madras, for further investigation.” 
We must emphasise this feature. The seizure was stated to be for further investiga- 
tion. There was no indication there that the Customs Inspector who seized the gold 
reasonably believed at that stage that the gold was smuggled gold. That was the 
document, which was apparently referred to as “Mahazar” in paragraph 1 of the 
notice subsequently issued to the second petitioner on 15th January, 1957 ; and the 
recitals in that notice do not take us beyond the record of seizure. What was set out 
in paragraph 1 of the notice was : 

“ The gold blocks were seized by the Police and Customs Officers under a mahazar.” 
That and the earlier recitals in paragraph 1 of the notice were closely followed in 
setting out in paragraph 1 of the preamble of the order of the Collector dated 
11th March, 1957, what happened at the time of the seizure on 26th June, 1956. 


Again only the factum of seizure was recorded. without any rererence to the 
existence of any reasonable belief to warrant that seizure. 

Thus there was no material up to that stage to warrant any possibie finding 
that factually the officer who effected the seizure on 26th June, 1956, did so in the 
ee ee oe ne ee 


o 1. (1957) 1 M.L.J. (Crl.) 765 (S.C.) : 1957 S.C.J. 828. 


46 THE MADRAS LAW JOURNAL REPORTS. l [r959 


reasonable belief that it was smuggled gold. In summarising the contentions of the- 
second petitioner in the preamble part of the order, dated 11th March, 1957, the 
Collector set out in paragraph 8 (ii) that the second petitioner raised an issue, that 


“at no time he had been divulged the reasonable belief which led the Customs officers to. 


seize the gold.” ° 


There was no discussion and no finding recorded by the Collector on that issue.. 
What the Collector recorded, was : 


“I observe that police officers acting in exercise of powers conferred upon them by Acts other 
than the Sea Customs Act discovered that Sri Nandagopal was carrying approximately 1,000 tolas. 
of gold when he arrived at the Madras Central Railway Station from Bombay on 26th, June 1956,. 
The Police officers informed certain Customs Officers, who were also at the Central Railway Station.. 
The fact that Sri Nandagopal was not in possession of any documents regarding the purchase of thi» 
gold? coupled with knowledge of thefextensive ‘traffic in smuggled gold derived from confidential 
records, gave these officers strong reason to believe that the gold was smuggled.” 


- That passage has to be read with the further explanation the Collector attempted in: 
paragraph g of his order: 

“ I must here emphasise that although I have read the confidential records referred to in the 
opening paragraph, I am in no way embarrassed by being in possession of secret information from 
any person claiming to know that the gold is smuggled gold. It was necessary for me to satisfy my- 
self, at a very early stage of the case, that the Customs Officers who seized the gold had reasonable 
grounds to believe that it was smuggled gold. My decision that the seizure was justified was based 
solely on general considerations. ‘The point at issue then was simply whether I should be justified 
in ordering the immediate release of the gold on the grounds that the circumstances were not sufficient 
to bring section 178-A of the Sea Customs Act into operation, My decision that the circumstances 
placed upon Sri Nandagopal the onus of proof that the gold was not smuggled gold did not in any 
way imply pre-judging the situation that exists now, after Sri Nandagopal has been given ample 
opportunity to discharge that onus.” i 


In paragraph ro of the order the Collector recorded : 


“That the gold which was being transported from Bombay to Madras on 26th June, 1956, 
was discovered in circumstances which raised a strong suspicion that it was smuggled gold has been 
established beyond all doubt.” 

We are unable to look upon these passages as embodying a finding, express or implied, 
that the officer who seized the gold did so in the reasonable belief that it was 
smuggled gold, the Collector, it should be remembered, recorded : 


“ My decision that the seizure was justified was based solely upon general considerations.” 


What these general considerations were we are unable to gather nor is it necessary. 
It is not the Collector’s satisfaction that is relevant. What is relevant is, what was 
the belief of the officer who seized the goods on 26th June, 1956, at the time of that 
seizure. The order of the Collector is really silent on that point. 


The second of the contentions of the learned counsel for the petitioners has also 
to prevail. That by itself is sufficient to set aside the order of the Collector. The 
real basis for his finding, that it was smuggled gold, was that the second petitioner had 
not discharged the burden imposed on him by section 178-A (1). That burden, in 
the circumstances of this case should not have been cast on the second petitioner. 


To dispose of the third of the contentions of the learned counsel for the petitioners 
which we have set out above, we have to consider the scope and effect of section 23-A.. 
of the Foreign Exchange Regulation Act, VII of 1947, which runs : 

“ Without prejudice to the provisions of section 23 or any other provision contained in this Act, 
the restrictions imposed by sub-sections (1) and (2) of section 8. . . . . shall be deemed to have 
been imposed under section 19 of the Sea Customs Act, 1878 (VIII of 1878), and all the provisions of 


that Act shall have effect accordingly, except that section 183 thereof shall have effect as if for the word 
€ shall’ therein the word ‘ may’ were substituted.” 


Section 23-A was embodied in the Foreign Exchange Regulation Act by the 
Amending Act VIII of 1952, that is, before section 178-A was incorported in the Sea ` 
Customs Act which wes only in 1955. 


The notification in force now, under which the import of gold was prohibited 
except on the permission granted by the Reserve Bank of India, was issued* under 
: ~ 
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section 8 (1) of the Foreign Exchange Regulation Act in August, 1948. Under sec- 
tion 23-A of the Foreign Exchange Regulation Act, that notification is deemed to be a 
notification issued under'section 19 of the Sea Customs Act, and therefore contraven- 
tion of that notification becomes punishable under section 167 (8) of the Sea Customs 
Act. The penalty of confiscation imposed under section 167 (8) would be subject 
to section 183, under which the option has to be given to the owner of the goods order- 
ed to be confiscated to pay in lieu of confiscation such fine as the officer thinks fit to 
specify. Under section 23-A of the Foreign Exchange Regulation Act that obliga- 
tion disappears, and it is left to the discretion of the officer ordering confiscation whe- 
ther or not to give the option for which section 183 of the Sea Customs Act provided. 
It was that statutory power to exercise discretion that the Collector exercised in this 
ease, and he ordered confiscation without the option of a fine. The operative por- 
tion of his order ran: 


“ce 


. . . . « I must hold the gold to be gold imported into India in contravention of 
section 19 of the Sea Customs Act (read with the Notification, No. 12 (11) P1/48, dated 25th August, 
1948 (as amended) issued by the Central Government under section 8 (1) of the Foreign Exchange 
Regulation Act and section 23-A (ibid) and therefore gold liable to confiscation. I confiscate the gold 
under section 167, clause (8) of the Sea Customs Act and I do not give Sri Nandagopal any option 
to pay a fine in lieu of confiscation.” i 

The contention of the learned counsel for the petitioner was, that to establish a 
contravention of the notification of 1948 issued under section 8 (1) of the Foreign 
Exchange Regulation Act, which was no doubt by the legal fiction enacted by section 
23-A of that Act deemed to be a notification issued under section 19 of the Sea Cus- 
toms Act, the Collector was entitled only to apply the provisions of the Sea Customs 
Act as its stood when section 23-A of the Foreign Exchange Regulation Act was enacted 
in 1952, and that he was not entitled to invoke the presumption permitted by section 
178-A (1) of the Sea Customs Act, which was incorported into the Sea Customs Act 
later in 1955. We have pointed out that it was virtually on the basis that the second 
petitioner had not discharged the burden of proof, which in the view of the Collector 
had been laid on the second petitioner by section 178-A (1), that the Collector came 
to the conclusion, that the gold seized from the scond petitioner was liable to confisca- 
tion under section 167 (8). Still, the contravention to be established was that of 
the notification issued under section 8 (1) of the Foreign Exchange Regulation Act. 


The language of section 23-A of the Foreign Exchange Regulation Act bars, 
in our opinion, acceptance of the plea of the learned Advocate-General, that the 
provisions of section 8 (1) among others of that Act were incorporated into the Sea 
Customs Act. It was really the provisions of the Sea Customs Act as they stood in 
1952 that were incorporated by reference to that Act into the Foreign Exchange 
Regulation Act by section 23-A thereof. 


In Secretary of State of India v. Hindustan Co-operative Insurance Society Lid.,1. The 
Privy Council laid down at page 64: 

“ It seems to be no less logical to hold that where certain provisions from an existing Act have 

been incorporated into a subsequent Act, no addition to the former Act, which is not expressly made 


applicable to the subsequent Act, can be deemed to be incorporated in it, at all the events if it is 
possible for the subsequent Act to function effectually without the addition ”. 


“The learned Advocate-General drew our attention also to the passage in the judg- 
ment of Rajagopala Ayyangar, J., in Radhakrishna Chettiar v. State of Madras*, where 
the learned Judge referred to the principle laid down by the Privy Council. 


We uphold also the third of the contentions of the learned Counsel for the peti- 
tioners. Once the contravention of the notification issued under section 8 (1) of the 
Foreign Exchange Regulation Act was established, section 23-A of that Act no doubt 
permitted the Collector to exercise his discretion to refuse the option of a fine in lieu 
of confiscation. To establish that contravention it was not open to the Collector to 
have recourse to the provisions of section 178-A (1) which was not one of the provi- 


ee 


I. (1931) 58 I.A. 259 : 61 M.L.J. 864 : I.L.R. 2. (1956) 2 M.L.J. 279 at 285. 
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sions of the Sea Customs Act within the scope of section 23-A of the Foreign Exchange 
Regulation, Act. ` 


It is true that this contention was not set out in the affidavits filed by the peti- 
tioners in these proceedings; We, however, permitted the counsel for the petitioners 
to advance ‘the additional plea, as it raised only a question of law, which did net 
involve an investigation of any facts other than those already disclosed. We did not 
understand the learned Advocate-General to object to our adjudication of this ques- 
tion on the ground that it had not been disclosed in the petitioners’ affidavits. 


__. ‘The acceptance of the third of the contentions also ‘renders the order of the 
Collector liable to be set aside. 


It was never the contention of the learned Advocate-General that if the invalidity 
of the impugned order of the Collector was established, it was not liable to be set aside 
by the issue of a writ of certiorari. We are indeed indebted to him for a clear exposi- 
tion, with reference to decided cases, of the true scope of the proceedings under the 
Sea Customs Act in which the impugned order was passed by the Collector. 


The learned Advocate-General pointed out that the restrictions imposed by the 
Sea Customs Act and the Foreign Exchange Regulation Act on the import of gold 
did not themselves constitute revenue or penal laws, despite the use of the words 
“offence” and “punishment” in section 167 (8) of the Sea Customs Act among others. 
In the decision of the House of Lords in Regazzoni v. K. C. Sethia Lid.1 Lord Reid 
said at page 293: 

“ The Indian law which prohibited exports to South Africa does not appear to me to bea 

revenue or penal law any more than was the law of exchange control considered by this House in 
Kahler v. Midland Bank Ltd.*” 
Penalties including confiscation imposed under section 167 (8) of the Sea Customs 
Act did not constitute them criminal proceedings. They. are civil proceedings—See 
Commissioners of Customs and Excise v. Sokolow’s Trustee®, where Hillbery, J., had to 
consider the position under the corresponding provisions of theCustoms Laws Consoli- 
dation Act, 1876. The sanctions are civil in their nature, as in the analogous case under 
section 28 of the Income-Tax Act—See Stvagaminatha Moopanar and sons v. Income-Tax 
Officer, IT Circle, Madurai*, the relevant observations are at page 482. The position in 
America is the same. See Helvering v. Miichell®, which refers among others to the 
earlier decision of that Court in Paegavant v. United States®*. Such were the apparently 
well founded contentions of this learned Advocate-General, but it may not be neces- 
sary to pronounce our acceptance of these contentions for the disposal of this case. 


The decision arrived at by the appropriate Customs Officer in such proceedings 
to impose the penalties prescribed , for instance, by section 167 (8) of the Sea Customs 
Act, is quasi judicial in its scope. That was what was laid down in a number of 
decisions of this Court, and that was reaffirmed by the Supreme Court in its recent 
and as yet unreported decision in Sewpuganrai Indrasanrai Lid. v. The Collector of 
Customs and others’, where S. K. Das, J., said 

“Tn F. N. Roy v. Collector of Customs, Calcutta and others® this Court held that the imposition of a 
fine under section 167 (8) of the Sea Customs Act was really a quasi judicial act and in the later 
decision of Leo Roy Frey and another v. The Superintendent, District Jail, Amriisar and another? it has 
been held that in imposing the confiscation and penalties under the Sea Customs Act, the Collector 


acts judicially. Therefore the view that an order of confiscation or penalty under the Sea Customs Act 
is a mere administrative or executive act is no longer tenable.” 


Such an order is liable to correction by the issue of a writ of certiorari. 
_ We have held that the order of the Collector dated 11th March, 1957 
was based upon section 178-A (1) of the Sea Customs Act, which is invalid and 


inoperative. We have also upheld the other two contentions of ‘the learn- 
$a 


1. (1957) 3 A.E.R. 286. 7, Civil Appeal No. 256/54 since reported in 
2. (1949) 2 A.E.R. 621. 1958 S.C.J. 1199 : 1958 M.L.J. (Cr.) o. 
3. nen 2 Q.B.D. 336. 8. (1957) S.C.J. 734 : (1957) M-L.J. (Cr.), 
4. (1955) 2 M i 477. 684. peed Soe 764. 

- 5. 82 L.Ed. 917. g: (195 -C.A. 240: (1958) S.C.J. gor: 
6. 37 L.Ed. 426. (1958) M.L.J. (Crl.) 289. a I 3 
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ed counsel for the petitioners, on each of which the order of the Collector is liable 
to be set aside. We therefore allow W.P. No. 384 of 1957 confirm the rule nisi and 
direct the issue of writ of certiorari, to set aside the order of the Collector dated z1th 
March, 1957. Í 


Though the relief asked for by the petitioners in W.P. No. 660 of 1958 is the 
return of the seized gold to the petitioners, what the petitioners are entitled to is 
only a writ of mandamus to the Collector to héar and determine the questions at 
issue afresh, without any reference to section 178-A of the Sea Customs Act. A writ 
of mandamus «will issue to that effect. 


The petitioners will be entitled to their costs in W.P. No. 384 of 1957. Counsel’s 
‘fee Rs. 750. There will be no order as to costs in W.P. No. 660 of 1958. : 


V.S. Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusticE PANCHAPAKESA AYYAR AND MR. Justice BASHEER 
AHMED SAYEED. 


S. Moses and another .. Petttioners* 


Prevention of Food Adulteration Act (XX XVII of 1954)—Sections 7 and 16—Object and scope of —Liability 
of a servant under— No person shall sell either by himself or any person on his behalf’ —If includes agents and 
servants—Servant when liable absolutely —Difference under English Law. 5 


-The object of the Prevention of Food Adulteration Act is to ensure that the substance sold is 
not mixed with any other substance not permitted by law. Hence in a prosecution for sale of adul- 
terated food it is not necessary to establish that the adulteration was injurious’ to health. The offence 
is complete when once the adulteration is proved, even though the adulteration might be harmless 
or even beneficial from the health point of view. 


The liability of an offender under the Prevention of Food Adulteratuon Act is absolute and does 
not depend on mens rea. Generally speaking the liability is not merely on the master or the primary 
‘seller but also on the secondary seller, the servant who actually ‘sells dnd delivers the goods. Buta 
servant who is not the owner of the goods and who-does not sell the goods for his own benefit, but only 
sells on behalf of his master will not be:caught by the absolute liability under section 7 of the Act. 


The language of the English Food and Drugs Act is far wider so as‘to make even a servant who 
‘sells on behalf of his master absolutely liable for the offence. Whereas under the law in England even 
a mere possession of adulterated stuff is made punishable under the Prevention of Food Adulteration 
-Act, in India, mere possession for sale is not made an offence except under section 16 (1) (b) of the 
-Act in the case of manufactures of food stuffs. The Indian Act has deliberately deviated from the 
-wide provisions of the English Act and has fixed the absolute liability only on the master or primary 
seller. . 


A servant who sells adulterated food for his own benefit will of course be absolutely liable under 
‘section 7 of the Act. Ifa servant, having guilty knowledge, express or implied, of the adulteration, 
‘sells on behalf of his master he will be liable for abetment of the offence under section 7 of the Act. 
But where he merely sells on behalf of his master, no absolute liability need be fastened on him as the 
section does not make even persons selling on behalf of another punishable. _ 


Pyarimohan Saha v. Harendranath Ray, (1929) 1.L.R. 57 Cal. 1084, differed. 

English Case-law distinguished. f 

Per Panchapakesa Ayyar, 7.— Sections 7 and 16 of the Prevention of Food Adulteration Act, 
1954, will not primarily apply to a servant or secondary seller of adulterated food unless he sold it for 


his own benefit, and, a servant selling such food on behalf of his master can only be made liable for 
aid or abetment of the offence on proof of guilty knowledge, express or implied.” 


Per Basheer Ahmed Sayeed, F.—“ A servant who is selling adulterated food stuff without knowledge 
of the same or without having any part or lot in the adulteration would not be liable for an offence 
-under section 7 of the Prevention of Food Adulteration Act, 1954.” 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
‘praying the High Court to revise the Judgment of the Court of Session of the Salem 
Division in Q.A. No. 263 of 1957 (G.C. No. 202 of 1957 on the file of the Court 
-of the Sub-Divisional First Class Magistrate, Sankari). f 

ST a a a 

* Orl. R.C. Nos. 191 and 192 of 1958. 1gth November, 1958. 

#11. R.P. Nos. 180 and 191 of 1958.) 
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S. Mohan Kumaramangalam and WV. Srinivasagopalan, for Petitioners. 
The Public Prosecutor (P. S. Kailasam), for the State. 


When the petitions came on for heaving in the first instance the following 
order of reference was made by . 7 
Somasundaram, 7.—Theéše are revisions by the two accused who were tried and. 
convicted by the Sub-divisional First Class Magistrate, Sankari, under sections 16 (x1) 
and 7 read with section 2 (1) (b) and (j) of the Prevention of Food Adulteration Act, 
«and rule 29 framed under the said Act. The convictions and sentences were up- 
held by the Sessions Judge of Salem. ` 


The facts relating to the case are-these : There was a society called the Govern- 
ment Servants’ Co-operative. Society, Mettur township. The first accused was the? 
manager of the society while the second accused was the sales clerk in the-grocery 
section. P.W. i is the Food Inspector of Mettur township. On 18th June, 1957, P.W. 1 
purchased 14 pounds of Bengal gram powder from the second accused, the sales. 
clerk. ‘The first accused was not present at that time. The usual formalities which 
the Food Inspector observes when he. purchases for the purpose of testing was observ- 
ed and there is no dispute’ about it. The Bengal gram powder was sent to the public 
analyst. The public analyst in his report, Exhibit P-2 has stated that the sample sent 
was found to contain an artificial water soluble yellow colouring, matter derived from. 
coal tar and he gave it as his opinion that the sample is adulterated. This opinion 
of the public analyst is not disputed and the presence, therefore, of artificial water 
soluble yellow colouring matter derived from coal tar is beyond question. ‘This does. 
not fall under any of the exemptions of coal tar dyeing as providéd under the rules. 
A faint attempt was made in the lower Court to urge that it was soap powder so as 
to bring it within the exemption but that was rightly rejected by the Courts below. 
and was not argued before me. 


This society was formed under the Co-operative Societies Act. There was a 
Board of Directors of which the Divisional Engineer is the Chairman. The Board 
consists of nine members and the stores, 'are managed by this Board of Directors. 
There is a purchasing committee appointed by;this Board and i is they who recom- 
mend or purchase on behalf of the society: and the article issold in the society. It 
was considered to be the best in quality,. Either while purchasing or afterwards no 
warranty was taken by the Society from its vendors for the purity of the powder sold.. 


~ That the’ powder sold is adulterated within the-meaning of that expression under 
the rules is not disputed. That the society is a company within the meaning of sec-. 
tion 17 of the Prevention of Food Adulteration Act is not also disputed. Section 17 
of the Act is as follows : 


“ Where an offencexinder this Act has been committed by a company, every person who, at the 
time the offence was committed, was in charge of, and-was responsible to the company for the conduct: 
of the business of the company, as well as the company, shall be deemed to be guilty of the offence, 
ete., ete.” (0. a : 4 ae 5 


In the Explanation, ‘Company’ is defined, as 
“ Any body corporate, and includes a firm or other association of individuals,” 


As already stated, the first accused who was the manager of the society was on leave- 
at the time of the same.’ There is an Honorary Secretary also for the Society.. 
Though the first accused. is called the manager of the company there is no proof that’ 
he is the manager within the meaning of that expression in section 2 (9) of the Indian 
Companies Act, nor is there any evidence that he was in charge, or was responsible- 
for the company or for the conduct of its business. 


The offence with which the accused are charged is one under section 7 of the- 
Prevention of Food Adulteration Act which is punishable under section 16 (1) (a) of” 
the said Act. | + of ; 


Under section 7 of the Act : 


“No person shall himself or by any person on his behalf manufacture for sale, or store, sell or- 
distribute— < ` ; i 
(i) any adulterated food.” ; ; 
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Section 16 (1) says : 


“If any person— , : 
(a) whether by himself or by any person on his behalf............ sells or distributes, any 
article of food in contravention of any of the provisions of this Act or of any rule made thereunder, 
ttc., etc., shall be punishable....” ' 


The firsxt accused was on leave onthe day of the sale. He does not come within 
the defirstion of Manager under the Indian Companies Act and there being no proof 
that he was in charge or was responsible to the company in the conduct of the 
business of the’ company, he cannot be brought within the scope of sections 7 and 
16 of the Act. So, as far as he is concerned, in my opinion, the conviction and 

esentence cannot stand and they must be set aside and this accused acquitted. „The 
fine, if paid, will be refunded. eoue . 

The real trouble arises with regard to the second accused. He was only a sales 
clerk. He has to.do the duties assigned to him, namely, to give the articles asked for 
by the purchasers and take the price in return, and ‘account for the prices. It is not 
suggested that he knew that this Bengal gram powder was adulterated. In those 
circumstances, the question arises as to how far the second accused is liable. 


That knowledge or mens‘rea is not necessary in such cases is clear from the word- 
ing of the section itself. The section does not say ‘no person, knowingly, or having 
reason to believe that the food is adulterated, shall sell’, etc. The whole Act and the 
sections contained therein are based on the English statutes like the Food and Drugs 
Act of England. It has been held in a Series of decisions that mens rea or knowledge 
is not necessary in such cases. 

In Betts v. Armstead,1 the Court had to consider whether knowledge is necessary 
when the section merely states. as follows : 

“ No person shall sell to the prejudice of the purchaser any article of food or any drug which is 
not of the nature etc., etc.” 5 nae É 
There what was sold was a loaf of bread which contained a quantity of alum. The 
defence of the accused was that he did not know that the bread contained alum. 
The trial Court dismissed the complaint. But in the'Queen’s Bench Division, Cave,, 
J., after referring to the wording of the section says: l 

“ Those terms are not in any way qualified, but it was suggested that the justices ought to read 
into the section the word ‘ knowingly ’, and they adopted that suggestion. That word is not to be 
found in the section, and it is clear from the words of other sections of the Act that the word ‘knowingly’ 
was intentionally omitted from section 6.” 
He, therefore, found that the decision of the justices was wrong. In this opinion, A.L: 
Smith, J., also concurred and the case was remitted to the lower Court. 


: In Dyke v.:Gower?, the facts were these : the respondent, a retail milk seller, 
poured into a pail eight barn gallons of unskimmed milk, which she sold therefrom 
in small quantities to her customers, dipping it out of the pail from time to time with 
a measure. The sale of the contents of the pail extended over a space of between four 
and five hours, during the whole of which time, owing to the neglect of the respon- 
dent to keep the milk stirred, the cream was continually rising to the surface. When, 
not more than two quarts of milk remained in the pail, the appellant purchased of 
the respondent a pint of milk, which was served to him from the pail, and which, 
upon analysis, showed a deficiency of 33 per cent. of fatty matter. The respondent 
did not disclose the deficiency to the appellant. The deficiency was entirely due to 
the manner in which the earlier customers had been served. Lord Coleridge, C.J., 
dealing with the case observes as follows : 


“The milk seller sold the milk in that condition, and she did so in one sense fairly enough ; 
for in the absence,of any evidence to the contrary, I will assume that she did not gain by it—that is 
to say, that she sold the upper portion of the milk which contained an- excess of fat at the same price 
as that at which she afterwards sold the lower portion, which was deficient in fat. But this Act 
was passed with the object, not of punishing the seller, but of protecting the buyer, and of insuring, 
so far as it is possible to insure, such a result, that a person who buys an article of a particular descrip- 
tion should.get a genuine article, and one which contains the proper quantity of the different elements 
that an article of that description ought to contain........ Then the section goes on, “And no person 
—_——_—2 e + 
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shall sell an article so altered ”—that is, altered physically, altered by the abstration of a part of it 

so as to injuriously affect its quality— without making disclosure of the alteration.’ Here the res- 

pondent has admittedly sold milk so altered without making any disclosure. Has she not then been 
_ guilty of an offence against the section ?” 

The argument was that the alteration had not been made with the prohibited intent; 

and dealing with that argument Lord Coleridge, C.J., says : 

* It is not necessary in the interests of the public to prohibit the mere alteration of an article of 
food, unless the alteration is coupled with the intent of selling it in its altered state without notice, 
for the mere alteration without such intent may be perfectly innocent. Where, however, the altera- 
tion is followed by actual sale, the intent with which the article was altered must become perfectly 
immaterial, the injury to the ‘purchaser being just the same whether there was a wrongful intent or 


not.” 
Then referring to Pain v. Boughtwood?, Lord Coleridge, C.J., observes :— 

“it was held that mens red was not a necessary ingredient in the offence of selling an altered 
article under section 9” 
In this opinion Wright, J., concurred and held that the defendant’s knowledge of the 
adulteration was perfectly immaterial. 


These decisions in Dyke v. Gower®, and Pain v. Boughiwood1, were followed in 
Morris v. Corbett®, and in this decision Williarns, J., says : 

“This act is what is called benevolent legislation, and we must apparently put a Benevolent 
construction on it.” 

To the same effect is the decision of Lord Goddard, C.J., in Lamb v. Sunderland 
and District Creamery, Lid.*, where he observes: 

“ In this case it was not necessary to prove mens rea. All that needed to be proved was that 
there was a sale to the prejudice of the purchaser of something which was not of the nature, sub- 
stance, or quality demanded by him...... 

So, the above decisions are clear authority for the position’ that mens rea or knowledge 
‘is not necessary and the sections also do not impose such a condition to prove the 
offence or guilt against the person concerned. 


‘It is contended by Mr. Mohan Kumaramangalam ‘that the wording of the sec- 
tion is such that it excludes a.servant. The section, ‘as already stated, says i 

“ No person shall himself or by any person on his behalf, etc.’ 

In section 16 also 

“If any person— ; 

(a) whether by himself or by any person on his bebalf.,............: hy 
According to the contention, this clearly suggests that the servant is not liable but 
the master or the principal alone is liable. I must say at the outset that this conten- 
tion has considerable force. The wording of the section is not like the wording in 
the English Act ‘No person shall sell..” It is contended by the Public Prosecutor 
that this belongs to the category of offences where there is an absolute prohibition of 
sale and that “any person either by himself or'any person on his behalf” includes. the 
servant as well. He relies on the decision in Hotchin ý. Hindmarsh’. were Lord Gole- 
ridge, C.J., observes as follows':— 

“ In my opinion, a person who takes the article in his hand, and performs the Aal act of 
transferring the adulterated thing to the purchaser, is a person who sells within this section.” 
Mathew, J., also concurred with that opinion and observes as follows : 

“ Section 6 enacts that ‘no person shall sell to the prejudice of the purchaser,’ etc. It is'con- 
tended that we should read this as ‘no person unless he be a servant.’ Why should those words be 
introduced ? It is clear from the series of sections following section 6 that the Legislature meant 
‘to deal with the person who does the physical aterese sea It would be an extraordinary interpreta 
tion of the Act to hold that even where it was shown that the person who did the act was guilty, his 
employer alone should be liable to be convicted. 

The result might be that while the guilty person would escape, his innocent employer 

might ‘be convicted.” 
I have myself held in another case (Crl. Appeal No. 138 of 1957) an appeal by 
the State against- the Acquittal of the second accused in that case who was a serv. ant 





1. L.R. (1890}-24 Q.B.D. 353. 2 o _ (1951) AE.LR. 9 
EE erties ee L.R- (1891) 2 QED: 181 at Y8g. 
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of the first.accused that the second accused is liable. I have held that the trial Court’s 
interpretation of section 7 that both of them are not liable was wrong and found the - 
servant also guilty of the offence. At that time the respondent was not represented 
by any counsel and this aspect of the case was not presented to me. Now that 
¿t is brought to my notice, I find that there is considerable force in the argument. 
“Decisions which héld that mens rea is not altogether ruled out in all cases are relied on. 
The decision in Williamson v. Norris}, is also relied on to show that the servant is not 
liable. I have already pointed out that with regard to these classes of cases mens rea 
is not necessry and that there is an absolute prohibition. In fact, in the decision in 
Brown v. Fovi®, it is pointed out that both the master and the servant wiil be liable. 
The decision in Pyarlmohan Saha v. Harendranath Ray?, is also relied on by the Publie 

e Prosecutor to show that the agent also is liable. The section there viz., séction 11 
speaks of ‘the seller or agent selling the article’, therefore the agent or servant is 
within the prohibition of the words ‘no person shall sell’. 

I must confess to some difficulty in interpreting section 7 and section 16 of the 
Prevention of Food Adulteration Act. The expression ‘ No person shall himself or 
by any person on his behalf? seems to-suggest liability of the master or the principal 
or owner whether he sells the article himself or by a servant. This question is one 
of importance and is of constant occurrence and it is likely that two views may be 
taken of the section, particularly in view of the policy and the principle of the Act 
being to prohibit all sales by whomsoever it may be. It is better'that an authorita- 
tive decision is given by a Bench of this Court. The papers will, therefore, be placed 
before my Lord the Chief Justice for orders as to posting this case before a Bench. 


These petitions then came on for hearing before a Bench (Panchapakesa 
Ayyar and Basheer Ahmed Sayeed, JJ.). : 


S. Mohan Kumaramangalam, for 1st Accused. 
M. Srinivasagopalan, for 2nd Accused. 
The Public Prosecutor (P. S. Kailasam) on behalf of the State in both the cases. 


The Order of the Court was made by 


$ Panchapakesa Ayyar, J.—These two cases have been directed to be posted before 
this Bench by the Hon’ble Chief Justice on a reference by Somasundaram, J., as to 
whether a servant selling goods on behalf of his master will fall primarily and directly 
within the scope of the penal provisions of sections 7 and 16 of the Act XXXVII of 
1954, the Prevention of Food Adulteration Act, as Somasundaram, J., who had been 
prima facie of the view that the servant will also be absolutely liable primarily and 
` “directly for the sale of adulterated food on behalf of the master in two cases decided 
by him, sitting singly, (Criminal Appeal Nos. 84 and 138 of 1957), both ex parle 
felt some doubt abcut the correctness of his view regarding the law, and wanted it 
to be clarified and settled by a Bench. 


The facts in these two cases are briefly these :—There is a Society called the 
Government Servants’ Co-operative Society, Mettur township, Salem District. 
The first Accused, Moses, was the manager of the Co-perative Society, while the 
second accused Rangaswamy, was the sales clerk in charge of the grocery section. 
P. W. 1 was a member of the society, and was also the Food Inspector of Mettur town- 
ship. He got information that the Bengal gram powder sold by the Society, though 
considered by the public to be the best Bengal gram powder available in the market, 
was adulterated with a brand of coal tar dye, not permitted under the Act. So, 
on 18th June, 1957, P.W. 1 purchased 14 pounds of Bengal gram powder from the 
second accused, the sales clerk in charge of the grocery section for 29 nP. He ob- 
served ihe usual formalities prescribed when purchasing a food stuff for the purpose 
of testing. The Bengal gram powder was sent to the public analyst. The public 
analyst found that the Bengal gram powder contained an artificial water soluble 
yellow colouring matter derived from coal tar and gave it as his opinion that the 
sample was adulterated. e . 
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There was no contention before the Court (S.D.M. Sankari, who tried the 
case) that the Bengal gram powder in question was not adulterated. . The only 
defence, on the facts was that the adulteration was not prejudicial to health and 
would not injure anybody, but only added colour to the substance and made it 
attractive to the buyer. That, of course was an untenable plea. It is well-settled thate 
under the Prevention of Food Adulteration Act, the adulterated substance need 
not be poisonous or injurious. Indeed, it may even be conducive to health. The 
object of the Act is to see that the substance sold is not mixed with any other thing 
not permitted by law. Thus, if ghee is adulterated with lard of pig or with beef 
suet, it may be that from the purely physical health point of view the mixture may 
be more nutritious. But the offence is complete, because a substance not recog- 
nised by law has been used for mixing. So the plea will fail like a plea that the 
adulterer is a healthier man than the husband, in a charge of adultery. 


Both the accused raised the plea in law that they were not liable for the primary 
offence under section 7 of the Act. The first accused contended that he was on 
casual leave on the day when the Bengal gram powder was sold by the gnd.accused 
to P. W. 1, and that at no time was he in charge of the sales, or responsible to the 
company for the sale, and that he was not therefore a seller at all. The second 
accused contended that he never sold the Bengal gram powder himself, that is, for 
his own benefit, but only on behalf of the Co-operative Society, and so will not be 
liable directly under section 7. 


Both the accused were convicted by the Sub-Divisional First Class Magistrate, 

Sankari, Salem, under sections 7 and 16(1) read with section 2(1) (b) (j) and rule 
29, and were sentenced to pay a fine of Rs. 50 each. They appealed to the Sessions 
Judge, Salem, who confirmed the convictions and sentences. Then they filed Crl. 
Rev. Cases Nos. 191 and 192 of 1958 in this Court. Somasundaram, J., acquit- 
ted the first accused, Moses, on the ground that he was not as a matter of fact in 
charge of the sales of the Co-operative Society, and was not a seller, and had not 
sold the Bengal gram powder himself, or got it sold by the and accused. He there- 
fore, set aside the sentence of fine and directed the fine if paid, to be refunded to the 
st accused. Therefore, Crl. Rev. Case No. 191 of 1958 relating to the first 
accused, is unnecessary, as the question of law referred to us is not necessary to be 
decided for disposing of the case as against the first accused. The question of fact 
decided in his favour, namely, that he was not the seller of the Bengal gram powder, 
and had not got it sold on his behalf by the second accused, is conclusive. We are, 
therefore, not called upon to deal any more with Crl. Rev. Case No. 191 of 1958, as 
rightly contended by Mr. Mohan Kumaramangalam appearing for the first accused, 
and conceded by the learned Public Prosecutor. ‘That petition has been disposed 
of by Somasundaram, J., himself and accused 1 has been acquitted. 


Now we come to Crl. Rev. Case No. 192 of 1958, relating to the second 
,accused, The question here is whether the 2nd accused is right in his plea that 
he will not come directly within the purview of section 7 and the absolute liability 
thereunder, as he did not sell the Bengal gram powder himself or cause any person 
to sell it on his behalf. Mr. Srinivasa Gopalan, the learned counsel for the end 
accused, urges vigorously that absolute liability is a terrible thing, as it does away 
with mens rea, or guilty knowledge, required under the law for most offences, and 
that it should not be imposed on any one unless the wording of the charging sec- 
tion clearly applies. According to him, the Legislature intended only the primary 
seller, selling the goods himself or by any person on his behalf, to have absolute lia- 
bility, fastened on him, regardless of guilty knowledge express or implied, and that 
the servant selling the goods not for himself but,for the master would only be liable, 
under the ordinary law, for aiding and a betting the offence of selling the adulte- 
rated food, and that, for abetment, where the general law would apply, guilty know- 
ledge, express or implied, should be proved by the prosecution. He did not deny that 
ifthe servant adulterated the food himself, or if the servant knew that the food he 
was selling was adulterated or had reason to believe, ‘by exercise of due diligence, 
that the food he was selling was adulterated, he would be liable for abetmeniaof 
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the offence. Thus if a servant waters the milk himself, or knows that the milk he 
sells is watered milk, or has reason to believe that it is watered, he will be guilty of 
abetment. Mr. Srinivasa Gopalan does not dispute that. What he disputes is 
the absolute liability of the servant who is perfectly innocent and has no guilty know- 
ledge, express or implied, and merely sells the adulterated food on behalf of the 
master, and not for his own benefit. According to him, the phrase in section 7, 
* any person either by himself or any person on his behalf’, means that the sale should 
be by a person for himself or through another for his benefit. The learned Public 
Prosecutor joined issue on this point and quoted several English decisions for the 
position that absolute liability will fasten itself on the servant as well as on the 
Master selling the goods. The leading English case he relied on is the House of Lords 
*ruling in Pharmaceutical Society v. London and Provincial Supply Association’, whege it 
was held, at page 865, as follows :— 


“The act of selling, the act of compounding, and every other definite and particular act mentioned 
in the rst section (of the Food and Drugs Act of England), arid in the sections by which penalties 
are imposed, are struck at, whether the person who does them is a principal to whom the business 
belongs, or any one whom he employs to carry on the business.” 


It was expressly held that the seller, whether the master or servant, will be 
liable under the penal provisions of the English Act. Coleridge, C.J.’s observations 
in Hotchin’s case*: 


“ A person who takes the article in his hand and performs the physical act of transferring the 
adulterated thing to the purchaser is a person who sells within the section ”, ; 


and similar observations in several other English rulings to the same effect were 
relied on by the learned Public Prosecutor. Mr. Srinivasa Gopalan relied on the 
ruling in Williamson v. Norris’, where Lord Russel held that, under the Licensing 
Act, a servant selling liquor in unlicensed premises without guilty knowledge, 
express or implied, would not he guilty under the Act, and that some kind of aid 
or abetment should he proved. But that was not under the Food and Drugs Act 
of England which is more draconian in its scope. We may take it that under the 
English Food and Drugs Act, absolute liability will fasten not only on the primary 
seller, the master, but also on the secondary seller, the servant who actually sells on 
behalf of the master and delivers the goods. 


It is not disputed by Mr. Srinivasa Gopalan, and cannot be disputed, that the 
servant who sells and delivers goods to a customer will also be a seller within the 
meaning of the definition in the English Act as well as in the Indian Act. A Full 
Bench ruling of this Court, in Radhakrishna Rao v. Province of Madras*, has held cate- 
gorically that a servant can also be a seller in spite of the sale being in the presence 
of the master, the primary seller. That ruling was under the Sales Tax Act. But 
it may apply here too. The servant will be a seller within the definition under the 
Prevention of the Food Adulteration Act also. But Mr. Srinivasa Gopalan, while 
conceding this, and also conceding that it is enough if the servant, thought not the 
owner, sells the goods for his own benefit, urges that a servant who does not sell 
the goods for himself that is for his own benefit, will not be caught by the provisions 
of section 7, as he sells them on behalf of.the Master. We agree. The terms of the 
English Food and Drugs Act are far wider and will certainly include the liability 
of the servant, the secondary seller, even when he sells only on behalf of the master, 
and, indeed, even the persons who are merely in possession of the adulterated food- 
stuffs, whereas under the Prevention of Food Adulteration Act a mere possession 
of adulterated food for the purpose of sale is not made an offence except in the case 
of manufacturer of the food-stuffs under section 16(1) (b) of the Act. In other words, 
neither the master the primary seller, nor the servant the secondary seller, can be 
convicted and punished under the Preventive Food Adulteration Act for mere posses- 
sion of adulterated food or materials employed for adulteration unless he is the manu- 
facturer of the food. Thus, if he manufactures baby food he will be liable for posses- 
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sion, but not for mere possession under the Act, when he is only the seller whether 
‘as master or servant. The learned Public Prosecutor has to concede this. 


That shows that the English Act is far wider in its scope in fixing absolute lia- 
bility than the Indian'Act. This is possibly because England is a highly educated. 
country, where there is 100 per cent literacy and the population is accustomed ‘tô 
enlighened public health rules for more than two centuries, whereas India is a very 
backward country, with 15 per cent. literacy and 85 per cent. illiteracy, and people 
plunged in dark ignorance regarding scientific matters and public health rules and 
even elementary things’ like the consequences of food adulteration. When it is a 
bit complex, as in this case of a coloured coal tar dye being used, no ordinary ser- 
vant who sells can be expected to be aware of the adulteration unless he is aiding, 
and“abetting the offence. It is obvious that laws of a country are enacted by an 
enlightened legislature to suit the conditions of that country. Therefore, in our 
opinion, the Prevention of Food Adulteration Act of 1954 has deliberately refrained . 
from enacting the wide provisions of the Food and ‘Drugs Act of England, and has 
restricted the fixation of absolute liability to persons like master, the primary sellers, . 
who are expected to be more educated than the servants or secondary sellers and to. 
know the consequences of the sale of adulterated food-stuffs better. 


This is also seen to be so because, under section: 16 of the Act, minimum punish- 
ment of a draconian character have been prescribed for the sale of adulterated food 
for the second or third time. It is well-known that in all enlightened systems of 
jurisprudence a minimum punishment is never prescribed except where it will be 
justified by public interests and where the subject also warrants it? It is also to be 
noticed that these draconian minimum punishments are prescribed not merely 
for the second and third convictions but for the second and third offences. A ser- 
vant may be selling adulterated food 100 times per day, and, even before he is con- 
victed for one offence, he will render himself liable for the minimum punishments 
prescribed for the second and third and subsequent offences. The English law pres- 
cribed for less drastic punishments right through. Our Legislature was, in our 
opinion, well aware of these dire consequences, and has thercfore satisfied itself 
with restricting the absolute liability to the educated master, the primary seller. 
If the master is caught hold of and punished drastically, there is no need to catch 
hold of the servant also and fasten the absolute liability on him even without any 
guilty knowledge, express or implied. It'is something like the ancient Hindu adage 
that it is enough to catch a cobra by its head, and then the belly and tail will be 
controlled or like the Nyaya saying that when the trunk is cut the branches will fall 
by themselves. i 


So, the ground to extend the absolute liability to the servant selling on behalf 
of the master urged by the learned Public Prosecutor, does not commend to us. It 
is enough if the servant selling goods for his own benefit (though not the owner) is 
‘saddled with absolute liability and if the servant having guilty knowledge, express 
or implied, and selling on behalf of the master, is punished for abetment of the offence 
under section 7. No absolute liability need to be fastened on him in public inte- 
rests when he sells only on behalf of the master. 


The learned Public Prosecutor concedes that measurers, weighers, packers, 
etc., of the adulterated food stuffs sold will not come within the purview of section 7.. 
But he says that the servants who sell the goods, deliver them and receive the money . 
will be liable under section 7. The distinction he makes cannot stand. Often, 
in a big shop a clerk sells the goods, the clerk at the counter receives the money and 
the porter at the gate delivers the goods. Which of the three is to be booked under 
section 7? The learned Public Prosecutor. may say, “all the three’. Then the 
jails will be unnecessarily filled with a large number of innocent people, as urged 
by Mr. Srinivasa Gopalan.. As already observed, if there is guilty knowledge, 
express or implied, servants can be booked for aiding or abetting the offence. They 
can also be booked directly under section 7 if they sell the goods themselves, that is, 
for their own benefit. ` ; 
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The learned Public Prosecutor:says that, whatever may be the reason, the Legis- 
lature has enacted: section 7 in terms which-make the servant also absolutely liable 
unless this Court- declares section 7 ultra vires of the Constitution. We cannot 
agree. The effect of.the section is not what the learned Public Prosecutor 
coysiders it to be. Section 7, ‘in our opinion, does not fasten any absolute 
liability on the. servant or the secondary seller, unless he sells the goods for 
his own benefit. The phrase used ‘in section 7 means, in our opinion, that 
the sale should be by a person-.for himself or by, any person on his behalf. 
It is signifigant that section 7 does not say that a person selling on behalf 
of another will’also be liable. The-word ‘himself’ must be given its natural mean- 
ing in the context, and the natural meaning, in the context in our opinion, is what 
wee have stated above. So the sections and rulings under the English Act have po 
application to India, as the English Act does not have the words, ‘ himself or any 
_ person on his behalf’. It has simply the word “ sells”. 


The learned Public Prosecutor then relied on a ruling of a Bench of the Cal- 
cutta High Court in Pyarimohan Saha v. Harendranath Ray‘, where the Bench held 
that absolute liability would fasten on the servant, or the secondary seller also, even 
when selling goods on behalf of the master, when’ construing the provisions of the 
Bengal Food Adulteration Act. Though the wording in that was much the same as 
in the Prevention of Food Adulteration Act, we are unable to agree with the inter- 
pretation put by the Bench which went largely on the English rulings referred to 
above without considering the fact that the English rulings related to the English 
Food and Drugs Act which is far wider in its scope in fixing absolute liability than 
the Indian Act, and much more lenient in the punishment for the first and subse- 
quent offences, With respect, we are unable to follow the interpretation put by 
_the Bench of the Calcutta High Court with regard to a similar wording like the one 
used in the Prevention of Food Adulteration Act, 1954. 


In the end, therefore, we hold that sections 7 and 16 of the Prevention of Food 
Adulteration Act, 1954, will not primarily apply to the servant, the secondary-seller 
of adulterated food unless he sold it for his own benefit, and that the servant selling 
the food on behalf of his master can only be made liable for aid or abetment of the 
offence on proof of guilty knowledge, express, or implied. As no such guilty know- 
ledge, express or implicd, has been brought home to the second accused Ranga- 
swamy, it follows that his conviction and sentence must be set aside, and be acqutited.. 
We do so accordingly, and direct that the fine, if paid, be refunded to him. 


Basheer Ahmed Sayeed, F.—I agree, with my learned brother in the conclusions. 
he has arrived at. I only wish to add a few words to the judgment just now 
pronounced by my learned brother. 


‘The question that has been raised in this Criminal Revision Case (C. R. C+ 
No. 192 of 1058) isas.to whether the servant of a master who sells adulterated 
food-stuffs such as the one in the present case is also liable under section 7 and 
section 16 of the Prevention of Food Adulteration Act (XX XVII of 1954). It is 
beyond question that under section 7 of the Prevention of Food Adulteration Act 
(XX XVII of 1954), the master is liable for selling goods cither by himself or 
through his servant or any agent, for the matter of that. The language of that 
section warrants this interpretation. It is also beyond question that when the 
servant sells the goods on behalf of his master or any company, limited or 
otherwise, he does sell the goods. The act of selling is done by him. He 
delivers the goods and receives the price. But it has to be seen whether the fact 
that the servant sells goods on behalf of the master would make him liable for any 
offence, in case the foodstuffs sold happen to be adulterated on analysis and 
examination. The question is whether the language of section 7 warrants such 
an interpretation. ° 
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The learned Public Prosecutor has relied on‘a series of English decisions com- 
mencing from'1880 onwards for his proposition that there is an unqualified liability 
on the part of the servant also for the sale of adulterated stuff, even as the master 
or the company under whom the servant serves is liable for such a sale. In 
Pharmaceutical Society v. London and Provincial Supply Association}, the term ‘ persop ° 
is declared to include a servant as well. There can be no exception to this for the 
term ‘ person ° will include master, servant and agent, etc. It is also laid down there 
that he who sells, whether master or servant, commits an offence. In Hotchin v. 
Hindmarsh*, it has been held that the servant is responsible, for the sale of adulterated 
food. The man who takes the price and gives the goods is described fo be the seller. 
In Derbyshire v. Houliston®, also liability of the master as well as his servant has been 
declared, if the master or the servant sells adulterated stuff. It is-immaterial whether 
the master is alone the owner of the goods entitled to the proceeds of the sale and 
the servant is not such an owner but only a paid man. The mere act of selling 
either by the master or by the servant has been held to be an offence, if the foodstuffs 
sold happen to be adulterated. In Brown v. Foot*, also it was held that the servant 
was the seller, though for civil purposes the servant must be established to be cogni- 
zant of the adulteration. The decision held that for a criminal conviction a master 
and the servant stand on the same footing. The relevant English statute, accord- 
ing to all these decisions, imposes an absolute liability both on the master as well as 
on the servant in regard to the offence of sale of adulterated foodstuffs under the 
Food and Drugs Act. The servant who delivers the goods for the price to be paid 
is certainly the seller, according to these decisions, and whether it be on his own be- 
‘half or on behalf of the master it does not matter, and the servant will nevertheless 
be a seller, and such a seller under the English Food and Drugs Act is liable to the 
penalty imposed by the law. The learned Public Prosecutor explained that under 
the English Act, as even under the Indian Act with which we are now concerned, 
it is the interest of the purchaser that is kept paramount and that is why, whether 
‘the seller be the master or whether he be the servant, no sale should take place to 
the prejudice of the purchaser and such an object could be ensured only by making 
both the master and the servant, whoever may be the seller, absolutely liable for the 
offence of selling adulterated foodstuffs under the said Act. The question then is 
whether the English and the Indian statutes stand on the same footing without there 
being distinction in the scope and application of the relevant sections of the two 
statutes, 


So far as the English cases relied on by the learned Public Prosecutor and ela- 
borately discussed by our learned brother Somasundaram, J., in the reference are 
concerned, the propositions laid down in those decisions seem to be unexceptionable, 
if the terms of the charging and penal sections of the English Food and Drugs Act 
are to be kept in view. Under the English Food and Drugs Act, the underlying. 
scheme, no doubt, seems to be that there should be an absolute liability cast upon 
the master as well as the servant for the sale of adulterated stuff and no person should 
be allowed to escape by pleading that he had no knowledge of the adulteration of 
the foodstuffs or that he was merely a servant under the master who had employed 
him for the purpose of selling. It is true, that the words ‘ knowingly’ or ‘ with 
‘knowledge’ have not been used in the English Food and Drugs Act, nor do they 
occur in the Indian Statute. In the Indian Prevention of Food Adulteration Act 
nowhere are the words ‘ knowingly’ or_‘ with knowledge’ to be found in the re- 
levant sections. But it will be seen, on a careful analysis of the language and the 
terms used in the English Act as compared with those used in the Indian Act, 
the scheme underlying the sections in the Indian Act seems to be rather different. 
While the English Act is too wide in its scope and application to offences under the 
Food and Drugs Act, the same does not appear to be the case with the the Indian 
Prevention of Food Adulteration Act. A reading of section 1 (2) of the English 
Food and Drugs Actof 1938 and a comparison of the language used in that Act with 
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the language used in section 7 of the Indian Act brings out the difference in more 
than one respect. In section 1 (2) of the English Act, the language is : 


“ No person shall sell or have in his possession for-the purpose of sale any food or drug to which 
any substance has been so added.” `’ 


Buf section 7 of the Indian Prevention of Food Adulteration Act would say : 


& No person’shall himself, or by any person on his behalf, manufacture for sale, or store, sell or 
distribute any adulterated food, any misbranded food, any article of food for the sale of which a licence 
is prescribed... .” : 


The language of section 7 in its scope and application seems to restrict itself in 
the first instance to that person who shall himself sell and in the second instance to 
th&t person who causes it to be sold by any other person on his behalf. But it does 
not seem to extend to or comprehend within its scope the person who sells on behalf 
of another. If that were the intention, the Legislature should have inserted the 
words “ or on behalf of ariy. other person ” after the words ‘‘ No person shall him- 
self sell or by any person on his behalf”. Even otherwise, if the intention of the 
Legislature was that there should be an absolute liability imposed upon a servant 
or an agent for the sale of adulterated foodstuffs, the Legislature would have adopted 
the same language’as has been used ‘in section 1(2) of the English Act. This Act 
must be presumed to have been before the Legislature at the time the law was enacted. 
Neither of these things having been done, it is difficult to hold that the decision 
of the English Courts, which interpreted the English Act, the language! of which 
happens to be quite different from the language employed in the Prevention of Food 
Adulteration Act, would be of any assistance to the learned Public Prosecutor. 


That the scheme of the English Act seems to be different from the scheme of the 
indian Act also appears to be clear from a comparison of the penal sections in the 
two-Acts. If you take section 16 of the Prevention of the Food Adulteration Act, 
the first offence, the offender is to be punished with imprisonment for a term which 
may extend to one year or a fine which may extend to Rs. 2,000, and for the second 
offence, with imprisonment for a term which may extend to two years and with 
fine. But this does not happen to be the case in the English Act. In the English 
Act, the first offence is to be punished only with a fine and it is only for the second 
offence that the punishment is made a little more severe, subject to certain con- 
ditions, and obviously imprisonment is imposed only for the second offence. 


Further, if the defences available under the English Act are to be compared 
with the defences that are made available under the Indian Prevention of Food 
Adulteration Act, there also the scheme seems to be quite different. In the English 
Act, for instance, the offender can put up the defence that the adulteration has not 
been injurious to health, but such a defence is not available to the offender under 
the Indian Prevention of Food Aduiteration Act. There is difference also in the 
‘other defences available under the two Acts. So that when the scheme of the 
English Act differs in so many respects from that of the Indian Act, it will not be 
proper to rely upon the English decisions for the interpretation of the sections of 
the Indian Prevention of Food Adulteration Act. The interpretation of the Pre- 
vention of Food Adulteration Act is to be on the actual terms and the language used 
‘by the statute and the intention with which the Legislature would have employed 
the language and the terms used in the sections of this Act. _ It is plain that under 
the Indian statute, the servant or the agent has been left out and the principal alone 
is made liable absolutely for the offence. Section 7, as it stands, does not warrant 
the inference that the servant or agent is also liable along with the master or irres- 
pective of or independently of the master or employer. 


The-learned Public Prosecutor also relied upon two Indian decisions. The 
first one was Pyarimohan Saha v. Harendranath Ray1, wherein a Bench of the Calcutta 
High Court held that there was absolute liability imposed uppn the servant also 
if he sells goods on behalf of his master. But a reading of that decision clearly shows 
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that the learned Judges followed only. the English decisions as the basis of that judg- 
ment and the Bengal Act is not exactly the same as the Indian Statute. Brown v. 
Foot, and Hotchin v. Hindmarsh®, have been referred to in that decision. The other 
decision relied upon by the learned Public Prosecutor is Radhakrishna Rao v. Province 
of Madras*, But this decision was cited more by way of analogy in support 
of the proposition that the learned Public Prosecutor was sponsoring, viz., that the 
word ‘sale’ as defined in the Prevention of Food Adulteration'Act was of much 
wider scope than the word “ sale ” as defined in the Sales-tax Act. There can be 
no controversy with regard to this. It is also quite true that a servant can be seller 
without being the owner of the goods himself. : But the question hete in the instant 
case is whether he will come under the penal sections of the Prevention of Food Adul- 
teration Act if he does not sell the goods himself but sells them only for and on behalf 
of his master. Curiously enough, it will be noticed that in the English Act the word 
“ sell ”? is not defined anywhere, but in the. Indian Act, the word “ sell ” is defined 
very elaborately. If it were the intention that sales by; all persons, whether with 
knowledge or without knowledge, were to be brought within the scope of the penal 
sections of the Indian Prevention of Food Adulteration Act, then certainly, nothing 
could have prevented the Legislature from adopting the very language and the 
terms of the various sections that were already found in existence in the English 
Act, viz., the Food and Drugs Act. But the Indian Legislature seems to have de-- 
parted very considerably from the scheme of that Act in using the language both 
in the charging as well as the penal sections,of the Act. There must be good reason 
for this departure and it must be presumed to be deliberate. . 


No doubt, a person, who knowingly or with knowledge’ of adulteration sells 
foodstuffs, should not be allowed to escape. But the real question here is whether 
the language used in section 7 warrants the inclusion of the person who sells without 
knowledge of the adulteration. I am of opinion that obviously such a person can- 
not be so included, becayse the intention and the meaning of the language does not 
lend scope to the inclusion of a person who seeks to sell or offers to sell or exposes 
for sale adulterated goods on behalf of his master or employer. The clear language 
of section 7 is to the effect that a person should himself seil or sell through any other 
person on his behalf, in order to be brought within the mischief of that section, and 
the provision cannot be extended to include what has not been actually intended 
by the Legislature, viz., that a person who sells on behalf of another should also 
be made liable to the penalties prescribed. Some meaning or significance has to 
be attached to the word ‘ himself’ and to the words “ by any other person on his 
behalf” occurring in the Indian Statute. They cannot by any means be ignored 
when the true intention of the Legislature is to be found out. 


In this view, neither the English decisions cited before us nor the Calcutta 
decision would be of any avail to the learned Public Prosecutor. On the other 
hand, as my learned brother has pointed out, if the servant has knowledge of the 
adulteration and he still sells the foodstuffs, he will certainly come within the mis- 
chief of the ordinary penal law and could be charged for abetting or aiding the offence 
under the Food Adulteration Act committed by his master. But, in so far as the 
scope of the sections, which we are called upon to interpret, is concerned, it is difficult 
to hold that the servant could also be held liable in an absolute manner, without 
attributing to him and proving any knowledge on his part, for the mere act of selling 
adulterated stuffs on behalf of his master. If such were the case, then the conse- 
quences would be indeed very scrious, as has been pointed out by my learned brother. 
I do not wish to expatiate on that aspect. A servant might be transacting a hundred 
sales of the same adulterated foodstuff in a day and if the interpretation which is 
sought to be put upon the language of section 7 by the learned Public Prose- 
cutor is to be accepted, he will be committing a hundred offences and will be liable 
for a hundred prosecutions. One could even go to the extent of saying that he has 
been continuously €ommitting the offence all the time he has been selling the adul-. 
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‘terated stuff and it may be a-continuous chain of offences, all for the benefit of his 
‘master. It is really unthinkable that the Legislature could have intended such 
a consequence when it deliberately omitted to include in express or implied language 
‘any servant who is authorised to sell goods on behalf of his master, whether it be an 
individual or a company. - 


I am, therefore, inclined to state that the answer to this reference should be no 
-other than that the servant, who is selling adulterated foodstuff, without knowledge 
of the samé, or without having any part or'lot in the adulteration, would not be 
liable under section 7 of the Prevention of Food Adulteration Act (KX XVII of 1954). 
‘The answer is in the negative to the reference and in- consequence, Criminal Revi- 
sion No. 192 of 1957 will be allowed, and the fine, if any, which has been imposed, 
will have to be. refunded. 


R.M. —- : Reference answered 
accordingly and Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN’ AND Mr. Justice BALAKRISHNA 
AYYAR. g Pele S D$ 


Arusami Goundan ` ©. a. Appellant" 


... Criminal Procedure Code (V of 1898), sections 337 (2) and 339 (1) —Commitment of person to whom 
pardon has been tendered—Examination of the approver in the Sessions Court also after he retracted in the committal 
Court, from his confessional statement—It essential before commitment under section 339 (1). 


The condition of the pardon is that the approver must make a full and true disclosure and if he 
wilfully conceals anything essential or gives false evidence, he would have failed to comply with the 
«conditions on which the pardon was granted to him. The obligation to make a full and true dis- 
closure’ would’ atise whenever the approver is lawfully called upon to give evidence touching the 
matter; it may be in,thé committing Court or it.may’be in the Sessions Court. Neither as a matter 
of reason or logic nor as a matter of statutory interpretation can it be said that section 339 (1) of the 
Criminal Procedure Code_is dependent, on or connected with section 337 (2) in the sense that the 
approver must be examinéd’both in the committing Court and the Sessions ‘Court before it can be 
held that he has forfeited his pardon. « It is sufficient if. he fails to conform to the conditions on which 
the pardon has been granted to him at either stage. , hes cer 


z Case-law discussed. . en Re wa, 
- Queen-Empress v. Ramaswami , (1901) 1.L.R..24 Mad. 321, referred and followed. 


“ °` Appeal‘againsti.the Order of the -Additional Sessions Judge of the Court of 
Session of the ‘Coimbatore Division, in Case No.'61 ‘of the Calendar for'1957, dated 
15th July, 1957.) 0 oa a nF Pe S. 

<=- G. Gopalaswami and V. Gopinath, for Appellant. 

f V. V. Radhakrishnan, for the Public Prosecutor. (P: S. Kailasam) on behalf of 
the State. 


_ The appeal came on for hearing before Somasundaram, J., who made the 
following t i RESOR eer ee l 

'. Orper.|—This: is an appeal against the conviction of the appellant by the 
- Additional Sessions Judge of Coimbatore in S.C. No. 61 of 1957. In S.C. No. 220 
of 1956, eight accused were ‘tried for thé murder of one Kolandaiappa Goundan. The 
appellant herein was one of the persons implicated in that case ; he gave’a confes- 
sional statement, Exhibit P-g. ‘This induced the prosecution to tender pardon to 
him and take"him as an approver. But, in the committal Court, when he was put 
in the witness-box, he retracted from the confessional statement, Exhibit P-2, and 
turned hostile to the prosecution. ‘Thereafter, he was not examined in the Sessions 
Court as a witness. ‘The trial of the: accuseed went-on with the other witnesses, and 
finally resulted in the acquittal ofthe accused by this Court. 


After the disposal of S.C. No. 220 of 1956-on 4th February, 1957, the Public 
Prosecutor, Coimbatore, gave a certificate under section 3399 Criminal Procedure 
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Code, Exhibit P-30, dated roth March, 1957. It says that this accused who accepted 
the conditions of pardon tendered to him by the learned District Magistrate, Coim- 
batore, did not comply with the conditions and that this was a deliberate and wilful 
conduct on his part. It further states that he had concealed all essential particulars 
and it was therefore requested that the accused might be committed to the Sessi8ns. 
Therefore, this accused, after the usual preliminary enquiry, was committed to 
Sessions ; and in the Sessions, he has been convicted by the Sessions Judge. 


The point of law that is raised before me by Mr. G. Gopalaswami appearing 
for the appellant is this. Under section 337 (2), Criminal Procediire Code, every 
person accepting a tender under this section shall be examined as a witness in the 
Gourt of the Magistrate taking cognizance of the offence and in the subsequent triel, 
if any. Under section 339 (1), where a pardon has been tendered under section 337 
or section 338, and the Public Prosecutor certifies that in his opinion any person 
who has accepted such tender has, either by wilfully concealing anything essential 
or by giving false evidence, not complied with the condition on which the tender 
was made, such person may be tried for the offence in respect of which the pardon 
was so tendcred, or, for:any other offence....provided that such person shall 
not be tried jointly with any of the other accused and that he shall be entitled to plead 
at such trial that he has complied with the conditions on which such tender was made, 
in which case it will be for the prosecution to prove that such conditions have not 
been complied with. The contention of Mr. Gopalaswami is that, though the wit- 
ness might have turned hostile in.the committing Magistrate’s Court, still, if he is 
put in the Sessions Court, he is likely to revert to truth and speak thestruth in the 
Sessions Court. The second contention is that under clause (2) of section 337, there 
is an obligation to examine him not only in the Court of the Magistrate but also in the 
subsequent trial, ifany. It is only after complying with the conditions of clause (2), 
that is, when there is a trial and after the accused is examined in the trial, that the 
certificate should issue and he should be tried for not complying with the conditions 
of the pardon. In Queen-Empress v. Ramaswami', a Bench of this Court has held that it 
is not necessary to examine the approver in the Sessions Court, and that, if the appro- 
ver had shown an inclination to retract from the confessional statement even in the 
committal Court, that is, sufficient circumstance, and without his further being exa- 
mined in the Sessions Court, he could be prosecuted under section 339. But this section 
has been amended in 1923. Before the amendment, section 337 (2) provided that 
the person accepting a tender of pardon should be examined as a witness in the ‘case’. 
The present amendment is that the witness should be examined in the committal 
Court and in the trial, if any. The decision in Queen-Empress v. Ramaswami', relates 
to the section as it then stood, namely, that he should be examined in the case. 
Benson, J., who delivered the judgment of the Bench, with which Davies, J., con- 
curred, held: as follows : ; 

“ The words ‘ in the case ° are purposely used so as to include thé preliminary enquiry and do not 
refer to the trialonly. There are many cases in which there would be no need to examine the approver 
as a witness before the Court of Sessions, e.g., where the Magistrate discharges the accused, or where 
the accused dies before the trial, or where the accused pleads guilty before the Sessions Court and is 
convicted on the plea. Could it be held that if the approver in these cases, when examined at the . 
preliminary enquiry, kept back material evidence within his knowledge, the pardon could not be 
_ withdrawn, and that the witness must go scot-free, though guilty of the offence of which he had beer 
pardoned on condition of making a full disclosure ? I can see no reason for such a conclusion.” 
Referring to the opinion of the Sessions Judge that the man should have been given 
an opportunity of earning his pardon in the Sessions Court, the Bench further observed 
as follows at page 324: 

“ I do not think that this view is correct. The man having failed to comply with the conditions 
of his pardon when examined on oath before the Magistrate, there was no reason for the prosecution 
to think that he would give other evidence before the Sessions Court, There was, in my judgment, 
no reason why the prosecution should, in the Sessions Court, put forward as a witness for the prosecu- 
tion a man who they had every reason to think would give false evidence. He was bound over and 


was available for examination if the Court or the accused wished to examine him, but I do not think 
there-was any duty on the prosecution to examine him: Even if he were examined in the Sessions 


1. (1901) LL.R. 24 Mad. gar. pes oe A 


IT] ARUSAMI GOUNDAN, In re (Balakrishna Ayyar, J.). 63. 


Court and gave the evidence originally expected from him when pardoned, his evidence would be of 
little or no value in consequence of his previous contradictory evidence before the Magistrate. In 
fact, if the prosecution was bound to follow the course proposed by the Sessions Judge, the provisions 
of the law which aim at securing convictions by the grant of pardons would become nugatory, for 
the approver could always save himself without materially assisting the prosecution. It would only 
be mecessary for him to give false evidence before the Magistrate, and reserve the truth for the Sessions 
Court. The latter would ‘ earn his pardon,’ while the former would deprive the latter of any weight 
it might otherwise have in favour of the prosecution. When a pardon has been tendered and has 
been accepted, the utmost good faith must be kept on both sides, Good faith is broken if the witness 
does not disclose the truth to the Magistrate, and, in my opinion, the conditional pardon may be at 
once withdrawn as soon as good faith has been broken.” 
This is a decision of a Bench of this Court. They hold on the section, as it then stood, 
that it is not necessary to examine the approver in the Sessions Court. Ordinarily, 
this decision is binding on me. But there is a charge in the wording of the section. 
Instead of saying “‘in the case”, the section now says that he shall be examined in the 
-subsequent trial, if any. It certainly contemplates the case of discharge or death o, 
the accused under the circumstances mentioned in the above case. But, the words 
* in the subsequent trial, if any ’’ mean that when there is a trial, as in this case there 
was undoubtedly a trial, the section casts an obligation to examine him as a witness 
in the trial. That has not been done in this case. The question as to whether the 
prosecution is bound to examine a witness who has turned hostile in the committing 
Court itself does not arise in this case. It may properly drise if comment is made up- 
on the fact that the particular witness has not been examined, and the explanation 
of the prosecution was that he has turned hostile in the committing Court would be 
a satisfactory explanation. But, in this case, as the appellant has been prosecuted 
as he has gone back òn the conditions, the question arises whether he should not have 
been examined in the Sessions Court as well, before action is taken against him for 
trying him before the certificate is given under section 339. This is a question of some: 
importance as it is likley to occur in many cases where the approver who is tendered 
a pardon may go. back on his statement, whether he should be examined in the 
Sessions Court before prosecuting him for the offence, to which he confesses in his. 
_ confessional statement. I would therefore direct this case to be posted before a. 
Bench. 
The appeal came on for hearing before a Bench (Rajagopalan and Balakrishna: 
Apar, JF). 
G. Gopalaswami and M. Gopinathan, for Appellant. 


The Public Prosecutor on behalf of the State. 
The Judgment of the Court was delivered by » 
Balakrishna Ayyar, 7.—The Additional Sessions Judge, Coimbatore, has convicted 


the appellant under section 363, Indian Pénal Code, read with section 109, Indian 
Penal Code, and sentenced him to undergo rigorous imprisonment for three years. 


The case for the prosecution, so far as it is now material, may be summarised 
extremely briefly. One Kolandaiappa Goundar of Narasapuram village had incurr- 
ed the enmity of a number of his castemen in his village. So he left Narasapuram 
and took up residence in the house of his sister Devakkal, P.W. 23 in Gandhipuram.. 
But his enemies were resolved to take his life. So they arranged that he should be 
persuaded ‘to attend a late cinema show so that on his way back he could be murder- 
ed at some suitable spot. For some reason or other two such schemes miscarried.. 


Some time in the evening of 26th August, 1956, the deceased went to inspect a 
plot of land which he intended to purchase. One Nanjappa accompanied the deceas- 
ed. Immediately before he set out in company with the deceased, Nanjappa asked 
P.W. 2 to go and inform the appellant that he was taking the deceased to a place that 
he had already shown to the Goundars. Accordingly P.W. 2 met the appellant and 
told him that the deceased had already been taken to the spot shown to the Goundars. 
and asked him to inform the Goundars accordingly. ‘The evidence in the case does 
not show what happened immediately thereafter. o> y 

About 9 A.M. on 27th August, 1956, P.W. 4, the Talayari of Sanganoor village 


saw i acti body of a man lying on the cart track between Sanganoor and Nal- 
lampd@fayam villages. He reported this to P.W. 5 the Village Munsif who in his. 
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‘turn Sent the usual reports to the Magistrate and. the Boies ‘The body- was subse- 
quently identified as that‘of the’ deceased Kolandaiappan by its finger prints which 
tallied with those on a sale déed which the deceased had executed some time before. 

. On 3rd September, 1956, P.W. 24, the Circle Inspector, Crime Branch, Coim- - 
batore, arrested P.W.2. At 6 p.m. on 4th September, 1956, the Circle Inspector 
arrested the appellant and questioned him. On 7th September, 1956, P:W. 9 who 
was then the Sub-Magistrate of Palladam, recorded a confession statement, Exhibit 
‘P-g from the appellant. Some time thereafter a’pardon was tendered to the appel- 
lant on the usual terms, which he accepted. In due course a charge-sheet under sec- 
tions 302, 364, 201 and 120-B, Indian Penal Code, was laid against Nanjappa Mudaii, 
‘Kaliappa Nadar and-six others. The learned Sessions Judge acquitted accused 6,7 
afid 8 before him and convicted the remaining five. On appeal to this Court these 
five persons were also acquitted. At the preliminary enquiry before the committing 
“Magistrate in the case against these eight persons the appellant was examined as a 
‘witness. ‘He then went back completely’on the earlier confessional statement which 
he had'made to the Sub:Magistrate of Palladam, P.W. g vide Exhibit P-25. In view 
of this fact the appellant was not examined in the Sessions roni at the trial of 
Nanjappa Mudah and others. . . 


‘On roth March, 1957, the ‘Public Prosecutor, ‘Coimbatore, filed a certificate 
‘under section 339, Criminal Procedure Code, to thie effect that the appellant had not 
complied’ with the Conditions ọn, which a* pardon had`been tendered to him. 
‘Thereupon the appellant was placed on ‘his trial for his ‘part in the murder of 
Kolandaiappa , Goundar. The ‘learned Additional Session§ Judge framned two 
charges ` against him. The first was ‘that on or- about, 26th, August, 1956, ‘the 
appellant had. - . 

`- abetted the commission of the offence of 'abäucting Kolardaiappa Goundan by Nantes 
“Mudali and Kaliappa Nadar alias Periathambi i in order to murder, him, which act was committed i in 
cOfisequence’ of? ` 
his abetmenit—an offence punishable uiider sections 364, and rog, Indian Penal Codé. 
‘The second charge was under section 302, Indian Penal Code and section 109, Indian 
Penal.Code. The learned Additional Sessions Judge acquitted the appellant on the 
‘second charge and convicted and sentencéd him on the fitst charge but ander seç- 
tion 363, Indian Penal Code, as has already been mentioned. 


. Before the Additional Sessioris Jiidge the appellant pleaded that he had complied 
-with the conditions on which a pardon had been téndered-to him. He'also took the - 
-point that he had not been examined ‘as a witnessin the Sessions Court. ‘The Addi- 
tional Sessions Judge found that the appellant had not complied with the terms on 
-whicha pardon had jéen tendered.to him:. He also held that the omission to examine 


“him.in the- Sessions ‘Court. did nat bar. his trial., ae ees ote TER 


' The appeal...which. the prisoner . filed scame: on for hearing, before 
‘Somasundaram, J. iBefore: him thei .point was’. taken “that ‘sub-section. (2) of 
section 337;-Criminal. Procedure Code, directs, that every person-who has: ‘accepted 
a pardon shall be examiried as a Witness both «in the “Court of the committing 
“Magistrate and at the subsequent trial, ifany; and ‘that as the appellant had not 

been examined at the ‘ ‘subsequent trial” his. conviction was bad. It-was urged before 
‘him. that the language of sub-section (2) of section 337, Criminal Procedure Code, 
‘had been .amended. in 1923. and. that therefore the earlier decisions under that 
-section required re-examination. Iri view, of the, „importance of ‘the point raised 
‘Somasundaram, J.,, has referred the entire - case.to a Bench. That.is how the 
matter comes before | Us. ‘ 


Before its amendment i in I 923, section 337 £3) ran as follows : ’ 
“ges Every person accepting a ‘tender under this section shall be examined as a witness i in à ihe case.” 


. The Amending Act ef 1923 deleted.the words `“4. the- case ” occurring in the sub- 
‘section and substituted . the following words: ... Jys : 


-“ the Court-of ‘the- tes taking i cognizance of. „the offence and in a the eu if” 
ae ee ade Sadan te rene TAE 
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We have now to consider whether the change thus introduced in any way altets 
the principles that underlay the earlier decisions given by this Court on this sub- 
section. 


The earliest of these is reported in Queen-Empress v. Ramaswami}, The facts of 
that case were as follows: One Ramaswami was originally charged by the police 
with being one of a band of dacoits who had committed a crime on grd February, 
1goo. On 16th February, 1900, he made a confessional statement to the Stationary 
Sub-Magistrate of Trivellore. A pardon was tendered to him which he accepted. 
On 7th March, 1900, he was examined as P.W. 5 at the preliminary enquiry before 
the Magistrate. Ramaswami then retracted his former statement and protested 
that he knew nothing of the crime. In consequence of this he was not put into the 
witness box in the Sessions Court. Thereafter the pardon that had been tendered,to 
Ramaswami was revoked, and, after that Ramaswami was charged with the original 
offence of having been one of the dacoits. The Sub-Magistrate committed him to the 
Court of Session. 


The Sessions Judge, however, considered the commitment illegal on two grounds. 
One was that Ramaswami had not been examined in the Court of Session. A Bench 
of this Court held that this view was not correct. Benson, J., who delivered the 
judgment of the Court observed : 


“I think the words “in the case” are purposely used so as to include the preliminary enquiry 
and do not refer to the trial only. . 


Could it be held that if the approver in these cases, when examined at the preliminary enquiry 
“ kept back material evidence within his knowledge, the pardon could not be withdrawn, and that 
the witness must go scot-free though guilty of the offences of which he had been pardoned on condi- 
tion of making a full disclosure ? I can see no reason for such a conclusion. 


Moreover, in the present case the man was sent up as a witness to the Sessions Court and was 
available as a witness though not, in fact, examined by either side. On the other hand in Queen 
real v. Brij Narain Man?, the Court clearly was of opinion that failure on the part of the approyer 
to fulfil the conditions of the pardon when examined at the preliminary enquiry before the Magistrate 
was a sufficient reason for at once revoking the sanction and committing the witness to stand his trial 
for the offence originally charged against him. 


The Sessions gue is of opinion that the man should have been given an opportunity of earnin 
his pardon in the Sessions Court, and says that, if he had, he might, in that Court, have complied wi 
the conditions on which pardon was granted. I do not think that this view is correct.- - 


Even if he were examined in the Sessions Court and gave the evidence originally expected from 
him when pardoned, his evidence would be of little or no value in consequence of his previous contra- 
dictory evidence before the Magistrate. In fact, if the prosecution was bound to follow the course 
proposed by the Sessions Judge, the provisions of the law which aim at securing convictions by the 
grant of pardons would become nugatory for the approver could always save himself without mate- 
rially assisting the prosecution. 


When a pardon has been tendered and has been accepted, the utmost good faith must be kept 
on both sides. Good faith is broken if the witness does not disclose the truth to the Magistrate, and, 


in my opinion, the conditional pardon may be at once withdrawn as soon as good faith has been 
broken.” 


Davies, J., concurred. 


In Kullan v. Emperor®, the view expressed in the earlier case was affirmed. The 
Court observed : 

“In this connection, however, we desire to express our concurrence with the remarks of Benson, J. 
in Queen Empress v. Ramaswami}, that the transaction is one of the utmost good faith, and that the 
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approver commits breach of the condition if he fails to make a full and true disclosure throughout. 
-It is not enough for him to make such disclosure before the Committing Magistrate if he withdraws 
it in the Sessions Court or to make it when examined in chief if he withdraws it in cross-examination.” 


In Alagirswami Naickenv. Emperor}, the earlier views of this Court were re-affirmed 
in these terms : 
7 “Tt has nowhere been laid down that if a witness first makes a full and true disclosure he is then 
at liberty to contradict his statement or deny its truth without any fear of forfeiting his pardon. Such 
an interpretation of section 339 would, we think, be unreasonable, and would render nugatory the 
‘provisions of the law which aim at obtaining true evidence of offences by the grant of pardons to 
accomplices.” 


After section 337 (2), Criminal Procedure Code, was amended in 1923 the 
same question, whether the omission to examine an approver before the Sessions 
Jutdge bars his subsequent trial in those cases where he had failed to comply with the 
terms of the pardon game up for consideration before the Lahore High Court in 
Ram Nath v. The Crown?. The Court observed : 

“So far as Mr. Puri’s second argument is concerned, namely, that the conditional pardon granted 


to the approver is a bar to the present trial as he was not examined before the Sessions Judge, I am 
of opinion that that argument cannot be sustained, 


The amendment in the Act appears to have been introduced for the purpose of making it clear 
that the approver must be examined both in the Court of the Committing Magistrate and in the sub- 
sequent trial. Whether non-compliance with this statutory provision renders trials of the persons 
against whom the approver’s evidence is to be tendered illegal,is a question which need not bedecided 
here as those persons have been acquitted. But when it comes to the trial of the approver himself for 
the offence in respect of which the pardon was tendered, I do not think that the fact that he has not 
been examined at the trial of the persons he has implicated is a breach on the part of the Crown of 
the conditions upon which the disclosure was made and the pardon granted. The approver has failed 
to comply with the condition on which a tender of pardon was made as soon as it is established that 
his disclosure is not a true and full one, and that it is not a true and full disclosure becomes apparent 
as soon as he is shown to have made a statement entirely inconsistent with the one ypon the strength 
of which the pardon was granted.” 


The decision in Mahla v. The Crown’, to which we were referred during the course of 
the arguments throws no light on the present question. What was decided there was 
that the omission to examine the approver at the Sessions Court vitiated the trial of 
the persons who were being tried before the Sessions Court. The decision was : 


“The fact, however, that an approver appears to the Court to be an untrustworthy witness 
does not absolve the Court from complying with the statutory provisions.” ` 
What the position is of an approver who has failed to comply with the terms on which 
a pardon was granted to him was not considered there. 


The case in Emperor v..Shahdino Dhenipariot, may be regarded as lending some 
support to the contentions of Mr. Gopalaswami, the learned advocate for the appel- 
lant. The facts in that case were as follows. On 19th July, 1936, a number of persons 
formed an unlawful assembly, committed house trespass and abducted a woman. 
On 7th August, 1936, the District Magistrate tendered a pardon to one of the accused 
named Shahdino. On 12th September, 1936, this man was examined as a witness 
in the Court of the committing Magistrate. In his evidence he denied all knowledge 
of the offence. He was thén sent back to the sub-jail in which the other accused 
were lodged. On 27th October, 1936, Shahdino applied through his advocate asking 
that the Magistrate should recall him and re-examine him explaining that on 12th 
September, 1936, he gave the evidence he did because of his fear of the other accused 
who were in the same sub-jail. He also prayed that he be kept in custody in some 
other place. On 23rd December, 1936, the Magistrate discharged some of the accus- 
ed and committed ten others to the Sessions Court. Shahdino was examined as a 
witness in the Sessions Court and then he made a full and true disclosure of all the 
facts relating to the offences. The Sessions Judge, however, took the view that the 
evidence of Shahdino was practically worthless. Subsequently Shahdino was prosecu= 
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ted for the part attributed to him in the original offence of unlawful assembly and 
abduction. Shahdino pleaded that the prosecution was barred under section 339, 
Criminal Procedure Code, since he had complied with the conditions upon which 
the pardon was tendered to him. The Additional Sessions Judge accepted the plea 
afid acquitted him. The Government appealed. The Court observed : i 
“ But we think that when the evidence given by the approver in the Sessions Court was in accor? 
dance with the conditions of his pardon, and was evidence upon which, in the circumstances as now 
disclosed, reliance might very well have been placed, then the fact that in the committing Magis- 
trate’s Court the approver gave false evidence should not necessarily be taken to be non-com: 
pliance with the’ conditions of pardon.” . : 

It must be pointed out that the facts in that case were somewhat peculiar, 
Shahdino made a confession to the Magistrate. When he was placed in the box 
before the committing Magistrate he retracted his earlier statements. That was 
apparently because he had been frightened by the other accused who were detained 
in the same sub-jail. As soon as practicable thereafter he made a representation 
to that effect to the Magistrate who thereupon had him removed to another place. 
In the Sessions Court he fully adhered to his original statement. Therefore, when 
he retracted his statement in the committing Court, he did so out of fear. The 
High Court also took the view that it was in the Sessions Court that the approver 
had his main duty to perform and that, in the circumstances of the case, it considered 
that Shahdino had substantially complied with the terms of the pardon tendered 
to him. That being so it will not be right to treat this case as an authority for 
the proposition that an approver will have earned his pardon ifhe adheres to his 
story in the Sesslons Court, and that ifhe is denied the opportunity of doing so by 
his not being examined in that Court, it cannot be said that he has failed to comply 
with the terms on which the pardon was tendered fo him. We do not consider 
that the learned Judges in that case intended to rule that it is sufficient for a 
approver to adhere to his story at one stage of the proceedings, f Eae 


Let us examine the reason of the matter. Occasionally when grave offences are 
committed the law finds it necessary to enlist the assistance of some ọf the offenders 
in order that the rest may be brought to justice. This happens when one of several 
persons who have committed a crime makes a confession which is believed to'be true 
and which it is considered would help to secure a conviction of the rest. The Proce- 
dure Code now insists that accomplices who have been tendered a pardon must be 
examined both in the committing Court and in the Court of Sessions. This 
provision is inserted in the interests of justice and is not intended for the benefit of the 
approver. Its purpose is to ensure that all the evidence obtained from the accom- 
plice is placed before the Court so that justice may be done as between the State 
and the persons placed on their trial. It is not an ordeal through which an 
approver has to pass before he can win to safety. So far as the approver is 
concerned, he is given a pardon : 

“on condition of his making a full and true disclosure of the whole of the circumstances within 


his knowledge relative to the offence and to every other person concerned, whether as principal or 
abettor, in the commission thereof.” E Ta 


The condition of the pardon is that he must make a full and true disclosure, and, if 
-he wilfully conceals anything essential or gives false evidence, he would have failed to 
comply with the conditions on which the pardon was granted to him. The obliga-. 
tion to make a full and true disclosure would arise whenever the approver is lawfully 
called upon to give evidence touching the matter; it may be in the committing Court, 
or, it may be in the Sessions Court. But, the obligation to make a full and true 
disclosure rests on the approver at every stage at which he can be lawfully required to 
give evidence. If at any stage he either wilfully conceals material particulars or 
gives false evidence he would have failed to comply with the conditions on which the 
pardon was tendered to him and thereby incurred its forfeiture. e Neither as a matter 
of reason or logic, nor as a matter of statutory interpretation can it be said that sec- 
tion 339 (1) is dependent on or connected with section 337 (2) in the sense that the 
approygr must be examined both in the committing Court and the Sessions Court be-' 
{ore it can be held that he has forfeited his pardon. It is sufficient if he fails to con=; 


68 THE MADRAS LAW JOURNAL REPORTS. [1959 
form to the conditions on which the pardon has been granted to him at either stage. 
As explained in the earliest of the cases we have referred to where a pardon has 
been tendered and accepted, the utmost good faith must be kept on both sides. 


The amendment made in the section in 1923 does not affect the correctness of 
the reasoning of the earlier decisions of this Court. In our opinion they still continue 
to be good law. 


The preliminary objections being out of the way, it is now possible to go into the 
merits of the case. We have already stated that the learned Additional Sessions 
Judge has acquitted the appellant on the charge of abetment of murder under sections 
302 and 109, Indian Penal Code. It is, therefore, sufficient to examine the evidence 
bearing on the first charge, viz., the abetment of the offence of abduction in order tò 
murder. We would recall that the abetment is supposed to have taken place in the 
afternoon or evening of 26th August, 1956. ‘To show that the appellant abetted this 
abduction there is practically no evidence. P.W. 2 does not say that the appellant 
induced the deceased person to go anywhere or todo anything. According to P.W. 
2 all that the appellant did at that stage was to take a message from P.W. 2 to the 
Goundars to the effect that the deceased was at the spot that had been agreed on. 
To take a message from one confederate to another may amount to conspiracy. It 
may also amount to abetment of murder. But, how it can amount to abetment of 
the offence of abduction it is hard to see. So far as the confession which the 
appellant himself made, there is nothing in it to show that he abetted the offence of 
abduction of Kolandaiappa Goundar. All that he confessed to having done at that 
stage of the case was to have taken the message from P.W, 2 to the Goundars. The 
evidence of P.W. 16 only shows that on 26th August, 1956, the appellant visited his 
tea shop once in the morning‘and again in the afternoon, and spent some consider- 
able time there. In the afternoon when the appellant was waiting in the tea shop 
P.W. 2 met him here. Thereafter the appellant went away. 


P.W. 22, a son of the deceased merely stated that he saw the appellant sitting 
in the tea shop of P.W. 16 about the time his father went away in the company of 
Nanjappa Mudali and another person. Some time later he noticed that the appellant 


was talking to P.W. 2. Thereafter the appellant went away in a bus. That is all 
the evidence we have been shown relating to the abduction. 


‘The learned Additional Sessions Judge recorded his conclusion on the evidence 


as follows : 


“Therefore if that version is accepted, the .confessional statement only goes to show that the 
accused abetted the decoying of the deceased in the evening of Sunday, but there is nothing in Exhibit 
P-g to show that he abetted the decoying with the intention of causing the murder of the deceased. 
Thus on a careful and anxious consideration of the whole evidence and the confessional statement of 
the accused, E come to the conclusion that the accused abetted the decoying of the deceased at 
about 4 P.M. on Sunday the day of occurrence and that there is practically no evidence to show that 
it was with the intention of murdering the deceased that the accused so abetted the decoying ”. 


It was in this view that he convicted the appellant under sections 363 and 109, 
Indian Penal Code. Now, section 363 can have no application whatever to a case 
of this kind. That section deals with kidnapping any person from India or from lawful 
guardianship. Kolandaiappa Goundar, the deceased, was certainly not a minor 
to be kidnapped from lawful guardianship ; nor was it anybody’s case that he was 
kidnapped from India. Apart from the elements of force or fraud that may be involv- 
ed in abduction and which elements may attract punishment under other sections of 
the Code abduction per se of an adult person is not punishable under the Code. Section 
364, Indian Penal Code, deals with cases of kidnapping or abduction in order that 
the person may be murdered or may be so disposed of as to be put in danger of 
being murdered. Section 365, Indian Penal Code, deals with kidnapping or abduc- 
tion with intent to cause that person to be secretly and wrongful confined. Section 
366, Indian Penal Code, deals with the kidnapping or abduction of a woman, in 
order that one or other of the various offences enumerated in that section may be 
committed against her. Section 367 deals with the kidnapping or abduction of a 
person that he may be subjected to grievous hurt, slavery, etc. Section 369, Indian 


e 
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Penal Code, deals with the kidnapping or abduction of children under ten years of 
age. 

The position, therefore, comes to this, The evidence does not support the finding 
.ob the learned Additional Sesssions Judge ; and his findings cannot support the con- 
viction, 

In the result, the appeal is allowed and the appellant is acquitted and ordered 
to be set at liberty forthwith unless he be otherwise lawfully detained. 


V.S. l — Appeal allowed. 
° IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 
Present :—Mr, Justice BALAKRISHNA AYYAR. 
Papanasam Labour Union, by Secretary, V. Muthiah .. Petitioner* 


V. 


State of Madras, by Secretary Industries, Labour and 
Co-operation, and another .. Respondents, 

Industrial Disputes Act (XIV of 1947), sections 10 (1), and 12 (5)—Reference of disputes for adjudication 

—Discretion of the appropriate Government—Reference of some items of disputes only mentioned in the strike notice. 


If under section 12 (5) of the Industrial Disputes Act the Government have a large measure of 
discretion to make a reference for adjudication and if under the Proviso to section 10 (1) too they 
have a measure of discretion, though a very much narrower one, it follows that the word ‘may’ 
in section 10 (1) cannet be construed as equivalent to ‘shall’, 

Where the requirements of section 22 (4) of the Act as to the notice of strike are not complied 
with, then the Proviso to section 10 (1) is inapplicable. The matter will have to be considered under 
section 12 (5) or 10 (1). 

Whether section 12 (5) or 10 (1) applies, the Government have a discretion to refer some items 
mentioned in the strike notice and decline to refer the others, where each of these items of disputes 
constitute a separate industrial dispute. 


S. W. Union v. State of Bihar, A.I.R. 1952 Pat. 210, referred. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of mandamus directing the first respondent to refer all the 
seven matters comprised in the strike notice in the dispute and in paragraphs 1 to 7 
of the Memorandum Exhibit “B” in accordance with the Proviso to section 10 
(1) of the Industrial disputes Act. 


A. Ramachandran for Messrs. Row © Reddi and S. Viswanathan, for Petitioner. 
The Additional Government Pleader (K. Veeraswami), for 1st Respondent, 
M. R. Narayanaswami, for 2nd Respondent. 

The Court made the following 


Orvrer.—This is a petition by the Papanasam Labour Union for the issue of a 
writ of mandamus directing the State of Madras to refer all the matters referred to 
in a strike notice issued by the petitioner to the Madura Mills Co., Ltd., for adjudica- 
tion under the Industrial Disputes Act, . 


Most of the workers in the Madura Mills Company Limited belong to one or 
other of eight unions, The petitioner is one of such unions. The Madura Mills 
Company Limited is engaged in the production of cotton textiles, and, the cotton 
textile industry has been declared to be a public utility service for the purposes of the 
Industrial Disputes Act, 1947. On grd May, 1956, the petitioner served notice on 
the Madura Mills Company Limited that the workers would go on strike unless 
the following seven demands were conceded: . 


(1) Bonus of six months basic wages for the year 1955. 


* WP. No. r211 of 1956. 5th December, 1958. 
. : ; (14th Agrahayana 1880—Saka). 
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l (2) Minimum basic wage of unskilled workers to be increased to Rs. 30 per 
mensem, 


(3) Dearness allowance to be raised form three annas to four annas per point 
of increase in the cost of living index over 100. .` 


(4) To drop the increased work-load proposed by the second respondent. 
(5) Introducing of annual increments and gradation in all departments. 
(6) Claim for 11 festival holidays with wages annually, 


` (7) All workers who have put in more than one year of service to be made 
permanent. ° 


The Madura. Mills Company Limited refused to concede any of these 
demands, 


The Commissioner for Labour then took up conciliation proceedings, but, he 
was unable to bring about any settlement, and, he reported to that effect to the 
‘State of Madras on 15th May, 1956. 


By an order dated goth May, 1956, the State of Madras referred only two out of 
the seven matters’ comprised in the dispute and the strike notice for adjudication. 
The State of Madras gave various reasons for declining to refer the remaining five 
items for adjudication. 


The case of the petitioner is that the State of Madras “ had.no jurisdiction” to 
omit any of the matters comprised in the notice of strike from the order of reference 
for adjudication. The reasons given by the State for not doing so cannot be accept- 
ed in law. ` 


In the counter which the Government filed, the point, the significance of which 
will be presently examined,. was taken that there had been no valid notice of strike 
under section 22 of the Industrial Disputes Act. 


“The notice that was issued under section 22 was not in conformity with the provisions of the 
Act and the Rules and five of the items contained in the notice, assuming the notice to be valid, were 
frivolously included by the Unions. The Government on a perusal of the Conciliation Officer’s, 
report did not consider it necessary to refer all the seven items for adjudication.” 


The contention of the Government is that they are under no legal obligation to refer 
all the items in controversy for.adjudication ; they have discretion to decide what 
items they would refer and what items they would not. 


. The. provisions of the Industrial Disputes Act that bear upon the present con- 
troversy, are to be found in sections 10, 12 and 22. I quote the portions that are just 
now material, and, ‘as they stood on the relevant date, i.e., goth May, 1956, when 
Government made the reference complained of. oe. 


“ SECTION 10.—Reference of disputes to Boards, Courts or Tribunals.—({1) Where the appropriate 
Goyernment is of opinion that any industrial dispute exists or is apprehended, it may at any time, 
by order in-writing,— 


: s 3 (a) . $ l . g $ i : . : 
(i), a ; ‘ : z 
¢) refer the dispute or any matter appearing to be connected with, or relevant to, the dispute, 
to a “Fribunal for adjudication. : 


. Provided that where the dispute relates to a public utility service and a notice under section 22 
has ‘been given, the appropriate Government shall, unless it considers that the notice has been 
frivolously or vexatiously given or that it would be inexpedient so to do, make a reference under this 
sub-section ‘notwithstanding that any other proceedings under this Act in respect of the dispute may 
have commenced. : ; 


“SECTION 12 (1).—Where_ any industrial dispute exists or is apprehended, the conciliation 
officer may, or where the dispute relates to a public utility service and a notice under section 22 
has been given, shall, hold concilation proceedings in the prescribed manner. \ 


r : e ’ . ’ 
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“ (4) If no such settlement is arrived at, the Conciliation Officer shall, as soon as practicable 
after the close of the investigation, send to the appropriate Government a full report setting forth the 
steps taken by him for ascertaining the facts and circumstances relating to the dispute and for 

, bringing about a settlement thereof, together with a full statement of such facts and circumstances, 
\ antl the reasons on account of which, in his opinion, a settlement could not be arrived at. 


, “ (5) If, on a consideration of the report referred to in sub-section (4) the appropriate Govern- 
ment is satisfied that there is a case for reference to a Board, or Tribunal, it may make such reference, 

ere the appropriate Government does not make such a reference it shall record and communicate 
to‘the parties concerned its reasons therefor.” 


Section 22 (1) directs that no person employed in a public utility service shall go 
on strike in breach of a contract without giving notice of strike, or within fourteen days 
of giving such notice, or before the expiry of the date of strike specified in any sueh 
notice, or during the pendency of any conciliation proceedings and seven days-after 
the conclusion of those proceedings. Section 22 (4) provides: 

“ The notice of strike referred to in sub-section (1) shall be given by such number of persons to 
such person or persons and in such manner as may be prescribed.” 

It will be noticed at once that the Proviso to section 10 (1) and section 12 (5) 
are in conflict. The Proviso make it obligatory on Government to make a reference 
for adjudication provided two conditions are fulfilled. One is that the dispute must 
relate to a public utility service, and, the other is that a notice of strike or lock-out 
should have been given in the prescribed manner. When both these conditions are 
fulfilled, a duty is laid on the Government to make a reference for adjudication except 
in two situations. .These are: (1) that the appropriate Government considers the 
notice of strike or lock-out, as the case may be, to be frivolous or vexatious, and (2) 
that it is inexpedient to make a reference. On the question in what circumstances it’ 
would be permissible for the Government to hold that it is inexpedient to make a 
reference, the statute gives no guidance ; but I take it that the expediency must be 
based on the general public interest and not the advantage of individuals, groups or 
parties. Section 12 (5), however, says something materially different. That sub- 
section does not make it obligatory on the Government to make any reference at all. 
Even the discretion to refer for adjudication appears to be qualified by the require- 
ment that Government should be satisfied that there is a case for reference to a Board 
or Tribunal. Where Government decide not to make a reference, all that they are. 
required to do by section 12 (5) is to make a record of their reason and communicate ` 
them to the parties concerned. 


_ No amount of ingenuity can bring the Proviso to sections 10 (1) and 12 (5) into. 
apposition. It is one of those instances where the complaint may be properly 
made that the Legislature does not seem to know its own mind. 


This conflict between section 12 (5) and the Proviso to section 10 (1), however,’ 
makes it easier to construe the word “may” which occurs in section 10 (1), Ordina- 
rily when power is conferred on any authority and a duty is attached thereto and the 
word “may” is used in that context, Courts have taken the view that the word “may” 
is virtually equivalent to the word “‘shall’’. It might have been permissible to cons-- 
true the word “may” occurring in section 10 (1) ‘as equivalent to “shall” but for the 
proviso. If, under section 12 (5) Government have a large measure of discretion in 
deciding whether they would make a reference for adjudication or not, and, if under 
the proviso to section 10 (2) too they have a measure of discretion, though a very 
much narrower one, it follows that the word “may” in section ro (1) cannot be 
construed as equivalent to “shall”. 


The same view has been taken in the case reported in State of Madras v. S. M. P. 
Labour Union!, Vide the discussion on pages 621 and 622. ; 


\ 


It is common ground that the industry in question has been notified as a public 
utility service. It was also admitted before me that the requisements of section 22 
(4) had not been complied with. The Proviso to section 10 (1) will not, there- 


fore, apply to the present case since before that Proviso can take effect it is necessary 


oS z. (1951) 2 M.L.J. 619. 
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that a notice in conformity with the requirements of section 22 should have been 
given. Mr. Ramachandran, the learned advocate, for the petitioner, however, 
argued that in the present case Government have treated the notice of strike as 
lawful and they cannot now be heard to say that the notice of strike is not lawfąl. i| 
He said that on prior occasions tóo Government have taken action on notices of . 
strikes ‘which did not conform to the requirements of section 22. : 


To dispose of this argument it may perhaps be sufficient to say that if the notice 
of strike is not legal because it does not conform to the requirements of section 22, 
Government have no power to make it legal ; the Act nowhere gives them the re- 
quisite power. Even if in the past Government have taken action on notices of strike 
which did not conform to the requirements of the Act, that will not have the effect 
of validating the present notice. The argument of Mr. Ramachandran really amounts 
to this, that there is an estoppel against Government. But, then it is familiar know- 
ledge that there can be no estoppel against a statute and, even if an estoppel can be 
raised against Government, I do not see how it can be raised against the Madura 
Mills Company Limited. 


If the Proviso to section ro (1) is out of the way, then the matter will have to be 
disposed of under section 12 (5) or under section 10 (1). It will be noticed that 
under section 12 the appropriate Officer is entitled to initiate conciliation proceed- 
ings where any industrial dispute exists or is apprehended. A positive duty to initiate 
conciliation proceedings is imposed upon him where the dispute relates to a public 
utility service and a notice under section 22 is given. But, in other cases, though 
he is under no duty to act, he is given power to act ifhe thinks fit. Under section 
12 (4) the Conciliation Officer is bound to report the result of his efforts to Govern- 
ment whether the dispute relates to a public utility service or not, and, whether a 
notice of strike has been given or not. Section 12 (5) gives a considerable 
measure of discretion to Government to refer the dispute for adjudication or not. 
The only limitation imposed there is that if they refuse to make a reference they must 
inform the parties concerned why they refuse to do so. If, therefore, the present 
matter can be treated as falling under section 12 (5), the Government would 
appear to have complied with the requirements of that sub-section because they 
informed the parties why they declined to refer the other questions for adjudication. 


But some difficulty is raised by the fact that section ro (1) also applies to the 
case, Mr, Ramachandran advanced an argument based on the language of section 
10 (1) and, it is now necessary to refer to it. In the present case, since there was 
no proper notice under section 22 Government could have taken the stand that they 
were not bound to make a reference, and, if they had taken that stand, it may be 
that they could not have been compelled to make the reference. But then, they 
decided to make a reference and when they did that, it was not open to them to 
réfer only some items for adjudication and refuse to refer the rest. They were 
bound to refer the entire dispute or not at all. It was pointed out that the words 
in section 10 (1) are “refer the dispute” and not any of the points in dispute. It 
was also pointed out that in 1952 clause (c) of sub-section (1) of section 10 was 
amended by adding the words “any matter appearing to be connected with, or 
relevant to, the dispute”, This suggests that so far as matters outside the dispute 
proper are concerned, Government have been given the power to pick out any 
particular matter. It was argued that when Government was given freedom of 
selection in respect of matters appearing ta be connected with the dispute or 
appearing to be relevant to the dispute, and, no such freedom was given in respect 
of the dispute itself, they were bound to refer the entire dispute. 


This reasoning makes it necessary to consider what the word “dispute” 
means. In section 2k) “ industrial dispute ° is defined as follows ; 


. ‘© Industrial dispute’ means any dispute or difference between employers and employers, or 
between employers and workmen, or between workmen and workmen, which is connected «ith the 
employment or non-employment or the terms of employment or with the conditions of labour, of 
any person”, j 
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The petitioner in the present case made seven demands on the Madura Mills Com- 
pany, Limited. The first was a claim for bonus, the second was for a minimum 
basic wage for unskilled workers, the third related to dearness allowance, the 
- foprth related to work-load, the fifth related to annual increments and time-scales 
_ of pay, the sixth related to festival holidays, and, the seventh was the claim that 
persons who had put in one year of service should be made permanent. Every one 
of these seven items is a separate industrial dispute. In respect of any one of these, 
the Union could have given a notice of strike on which conciliation proceedings 
were bound to follow, and, at the end of which, either Proviso to section 10 (1) 
or 12 (5) would have come into operation. It is not possible to say that all these 
items are so integrated as to constitute one single industrial dispute. There is point 
in the contention of M. Narayanaswami, the learned advocate for the Madura 
Mills Company, Limited, that because all the demands are put down on one sheet 
of paper, all the disputes do not become one. 


This point was considered by a Bench of the Patna High Court in Members of 
S. W. Union v. State of Bihart. 


I quote the relevent passages : 


“It was contended by the learned counsel on behalf of the petitioner that the dispute itself com- 
prised the entire list of 44 demands and it was beyond the jurisdiction of the State Government to 
refer only a part of the dispute, meaning thereby the items specified in Annexure A of the notification. 
In my opinion the argument of the learned counsel is untenable and cannot prevail. 

* . * * * * 

According to this definition, each demand when made by the Workers’ Union and refused by 
the management gives rise to an ‘industrial dispute’. I conceive therefore that 44 demands in the 
strike notice would give rise not to a single trade dispute but to an aggregate of 44 such disputes. 
For the reasons that I shall presently State the Government is not legally bound torefer all such dis- 
putes under section 10 (1), even if a public utility service is involved and notice of strike under section 
22 has been given. It follows that the reference made by the State Government with reference to 
the four matters mentioned in Annexure A of the notification is intra vires and legal ”. 


With this reasoning I am in respectful agreement. 


From this it follows that whether section 12 (5) or 10 (1) whichever it is, 
is more properly applicable to the facts of this case, Government had a discretion 
to refer some items in dispute and decline to refer the others, since each of those 
disputes constituted a separate industrial dispute. 

In the result, the petition is dismissed and the rule nisi discharged. There 
will be no order as to costs. 


VS. Petition dismissed. 


en a 
. 1 ALR. 1952 Pat. 210, 
TO 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RajaMannar, Chief Justice AND Mr. Justice RAMA- 


CHANDRA AYYAR. ° 


_ Mohammed Ismail Maracair and others is Appellants* 
Doraisami Mudaliar and others .. Respondents. 


Civil Procedure Code {V of 1908), Order 34, rule 1—Scope—Mortgage—Suit on—Parties—Indivisibility 
of mortgage—Extent of—Suit for mortgage amount by some only of heirs of the mortgagee—Prayer for recovery 
of sheres of plaintifs alone—Failure to implead remaining heir within time——Foinder after expiry of period of 
lintitation for suit—Ejfect—Maintainability of suit—Order 1, rule g—Limitation Act (IX of 1908); section 
22— Effect of. ; 

A mortgage is one and indivisible in regard to the amount and security, and no suit can be 
filed to enforce a mortgage which entails the disintegration of either of them. All the mortgagees. 
must be represented in the suit not merely by virtue of Order 34, rule 1, Civil Procedure Code, but 
by reason of the substantive law and the contract between the partics which renders the mortgage 
indivisible. Order 1, rule 9, Civil Procedure Code, cannot be applied to save a.suit brought by 
some only of the mortgagees without joining the others, as it is not the right of any co-sharer 
mortgagee to obtain a decree with respect to his aliquot share of the mortgage money. It is not 
open to some of the mortgagees to split up the debt without the concurrence of the other mort- 
gagees and of the mortgagor. : 

The fourth respondent executed a mortgage on 25th February, 1933, in favour of R,a 
Mohamedan lady. She died in 1937, leaving, as her heirs, four sons and a daughtér. One of 
the sons, M.S., was adjudicated an insolvent and his estates vested in the Official Receiver. The 
appellants, that is, the remaining three sons and the daughter of R, ‘filed a suit to recover 
their share in the mortgage debt, that is, 7/gth share in the mortgage debt, leaving out the share 
of the insolvent son, M.S. But they did not implead either M.S. or the Official Receiver as a 
party to the suit. Respondents 1 to 3 and 5 who claimed to have purchased the interest of the 
mortgagor objected to the frame of the suit on the ground that the interest of M.S. the insolvent son, in 
the mortgage wasnot represented in the suit. The appellants thereupon applied to implead the 
Official Receiver as a party defendant and to amend the plaint. The application was allowed but, 
on the date of the application, the suit had become barred in regard to the claim of M.S. The 
contesting respondents pleaded that the plaintiffs were not entitled to sue for their share only of the 
mortgage amount and the suit as a whole was barred by limitation, as a necessary party had been 
E a out of time. The lower Court overruled the objection and passed a preliminary 

ecree. 7 
Held, that the omission to implead the Official Receiver asa party defendant before the expiry 
of the period of limitation for the suit was fatal to the whole suit, and would result in the dismissal 
of the suit as the appellants would not completely represent the mortgagee’s interests. The suit as 
laid was incompetent, and having regard to the provisions of section 22, Limitation Act, the addition’ 
of the Official Receiver after the period of limitation had expired would not render the suit compe- 
tent on the date on which it was filed. ‘ ie i 


Siaram v. Jugutdeo Singh, A.I.R. 1952 Pat. 161, dissented from. ` 
Rameskwar Bux v.Ganga Bux, A.I.R. 1950 All. 598; Adiveppa v. Rachappa, 1.L.R. (1948) Bem. 158; 


> 


Sunitbala Debi v. Dara Sundari Debi Chowdhurani, (1919) 37 M.L.J. 483 : L.R. 46 I.A. 272 : LL.R., 
47 Cal. 175 at 177; Mati Lal Datta v. Bejav Lal Chakrabarti, I.L.R. (1943) 1 Cal. 59; Huthasanan 
Nambudri v. Parameswaran Numbudri, (1898) I.L.R. 22 Mad. 209; Nagendran Chettiar v. Lakshmi 
Ammal, (1933) I.L.R. 56 Mad. 846 (F.B.); Kailasa lyer v. Sundaram Pattar, (1941) 2 M.L.J. 986 : 
LL.R. (1942) Mad. 438; Peer Ammal v. Nalluswami ` Pillai, (1937) 2 M.L.J. 666 and Gopalaswami 
Aiyar v. Nataraja Chettiar, (1947) 1 M.L.J. 279, referred to. 

Appeal under clause 15 of the Letters Patent preferred against the Judgment 
and Decree of the Hon’ble Mr. Justice Chandra Reddi, dated 12th March, 1954, 
in A.S. No. 13 of 1950, preferred against the decree of the Court of. the 


Subordinate Judge of Cuddalore in O.S. No. 19 of 1948. 
K. S. Desikan, for Appellants. 
S. Thyagaraja Ayyar, for Respondents. 


The Judgment of the Court was delivered by 


Ramachandra Iyer, 7.—This is an appeal from the judgment of Chandra Reddi, 
J., in Appeal No. 13 of 1950, reversing the decree and judgment of the learned 
Subordinate Judge, Cuddalore, in O.S. No. 19 of 1948. The plaintiffs who 
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are the appellant here filed a suit on the foot of a mortgage, Exhibit 
A-1, dated 25th February, 1933, executed by the 4th respondent in 
favour of one Rokia Bi. Rokia Bi died in 1937, leaving as her heirs 
four sons and one daughter. One of the sons, Mahomed Sultan, was adjudi- 
cated an insolvent in I. P.No. 24 of 1933 on the file of the Sub-Court, 
Cuddalore, and his estate became vested in the Official Receiver of South Arcot. 
The appellants who represent the interests of all the heirs of Rokia Bi except Maho- 
med Sultan filed a suit to recover the mortgage debt in the Sub-Court, Cuddalore. 
Their claim’ was only in regard to their 7/9th share in the mortgage. They 
valued their share of the mortgage amount at Rs. 8,750 and giving up their claim 
ig respect of Rs, 250 filed the suit to recover Rs. 8,500. Unfortunately they did not 
make either Mahomed Sultan or the Official Receiver, in whom the estate of Ma- 
homed Sultan vested, as party to the suit. Respondents 1 to 3 and 5 claim to have 
purchased the interests of the mortgagor and the other respondents claim some in- 
terest either as alienees of portions or lessees of the hypotheca. 

Respondents 1 to 3 and 5 and 6 objected to the frame of the suit in that the 
interest of Mahomed Sale in the mortgage was not represented therein. The 
plaintiffs thereupon filed I.A. No. 524 of 1948 to implead the Official Receiver as 
party defendant and to amend the plaint. That application was ordered on 14th 
December, 1948, but it is admitted that on the date when the application was filed 
the suit had become barred in regard to the claim of Mahomed Sultan. The contest- 
ing respondents raised several questions but the most important of them were covered 
by issues 3 and 6 in the suit. They raised the question whether the plaintiffs were 
entitled to sue for their share of the mortgage amount alone and whether the suit 
as a. whole was barred by limitation, as a necessary party had been impleaded out 
of time. 

.. The learned Subordinate Judge held that as the Official Receiver was brought 
on record the suit was not barred and that the plaintiffs could maintain the suit for 
their 7/gth share. The learned Judge therefore passed a preliminary mortgage 
decree. Respondents 1 to 3 filed an appeal against that decree to this Court. 
Chandra Reddi, J., who heard the appeal held that the omission to implead the 
Official Receiver as a party defendant before the expiry of twelve years from the 
date fixed for redemption of the mortgage was fatal to the whole suit and, in that 
view, he dismissed the suit. The plaintiffs have, therefore, filed the above appeal 
under clause 15 of the Letters Patent. Mr. K. S. Desikan appearing for the ap- 
pellants contended that the appellants could maintain the suit to recover their share 
of the mortgage amount and that the impleading of the Official Receiver after the 
period of limitation had expired in respect of the claim on the mortgage would not 
entail a dismissal of the suit in regard to the appellants’ claim. He relied in this 
connection upon a decision of the Patna High Court in Siaram Singh v. Jugutdeo Singh}. 
In that case one of the two persons entitled to the mortgage money filed a suit to 
recover his share. The learned Judges held that a decree could be passed for the 
amount claimed in the absence of the other person interested in the mortgage 
money. -They considered the question only from two points of view, namely, Order 
1, rule, 9, Civil Procedure Code, and the hardship to the mortgagor. On the first 
question they held that as the controversy in the case-was only in regard to the actual 
amount claimed, namely the share of the plaintiff and as the other mortgagee was 
not interested in the result of the suit, the omission to implead him would not 
entail the dismissal of the suit, as Order 1, rule 9, Civil Procedure Code, enables the 
Court to determine the rights of the parties actually before the Court, leaving the 
rights and interests of others unaffected. They held that the mortgagor would not be 
affected by the suit as the claim of the other mortgagee was barred by the time the 
suit came up for hearing and that, therefore, there would be no case of a second suit 
being filed. We are unable to agree with the learned Judges who decided this case. 
It is well settled that a mortgage is one and indivisible in regard to the amount and 
security. In Huthasanan Nambudri v. Parameswaran Nambudri®, Subramania Iyer, J., 
observed as follows :— - 


et, ALR. 1952 Pat. t61. itn, 2, (1898) LL.R. 22 Mad. 209 at 211, 
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“The pleader for the respondent urged strongly that tne rule entitling a person to redeem the 
whole in circumstances like the present is opposed to principle in as much as a mortgagee, for whose 
benefit the rule that a mortgage is indivisible has been introduced, may waive it. But a mortgage 
for an entire sum is from its very purpose indivisibe; a division of such a mortgage, borrowing the 
language of a text writer, is conceivable in theory and may be carried out in practice. But in order 
that a mortgage may fully attain its end of securing satisfaction of the entire obligation in the rank 
and with the efficacy which the law or the will of the partiesdetermined, it is essential that it should not 
suffer any disintegration. 


This character of indivisibility exists not only with reference to the mortgagee; who may 
generally be more benefited thereby, but also with reference to the mortgagor. And save as a 
matter of special arrangement and bargain entered into between of all the persons interested, 
neither the mortgagor nor the mortgagee, nor persons acquiring through either a partial intcrest in 
the subject, can, under the mortgage, get relief except in consonance with the principle of indivisi- 
bility referred to.” ° 
It is not open to some of the mortgagees to split up the debt without the con- 
currence of the other mortgagees and the mortgagor. In Peer Ammal v. Nalluswami 
Pillai, Varadachariar, J., referred to the distinction between the case of a puisne 
mortgagee and a co-mortgagee and pointed out that while it was open to a puisne 
mortgagee to bring the hypotheca to sale subject to a prior mortgage, a co- 
mortgagee cannot sell it subject to the other co-mortgagee’s right. The learned 
Judge observed : 

“ Further, if it begomes necessary to sell the whole or anything in excess of a proportionate part 
of the hypotheca to realise even the amount due to the plaintiff-co-mortgagee, it will be neither fair 
nor consistent with ‘the policy of the law to allow the plaintiff to appropriate the proceeds wholly 
in satisfaction of his claim. Justice can be done between all the parties concerned only by provid- 
ing in the decree for the distribution of the sale proceeds amongst the co-mprtgagees.”” 

The learned Judge, therefore, was of op’nion that a mortgage was a single 
cause of action. In Sunitibala Debi v. Dhara Sundari Debi Chowdhurani®, it was a case 
of a single mortgage executed in respect of the same property to secure two sums 
of money respectively payable to two mortgagees. The Privy Council held that 
the mortgage clearly effected a conveyance of the real estate to the mortgagees 
as tenants is common and that it was not a mortgage to each of a divided half but 
a conveyance to them of the whole property, At page 179, Lord Buckmaster 
observed :— 8 

t Where a mortgage is made by one mortgagor to two tenants in common, the right of either 
mortgagee who desires to realise the mortgaged property and obtain payment of the debt,if the consent 
of the co-mortgagee cannot be obtained, is to add the co-mortgagee as a defendant to the suit and 
to ask for the proper mortgage decree which would provide for all the necessary accounts and pay- 
ments, excepting that there could be no judgment for a sum of money entered as between the mort- 
gagee defendant and the mortgagor.” 

In Adiveppa v. Rachappa*, one of the heirs of a mortgagee filed a suit to recover 
the whole of the mortgage debt by sale of the secured properties without joining 
the other co-sharers in the mortgage either as plaintiffs or as defendants. 


They were added subsequently at a time when the claim in respect of the mort- 
gage had become barred by limitation. The learned Judges held that the suit should 
be deemed to have been instituted only when all the co-sharers, mortgagees, were 
impleaded and as by that time the period of limitation had expired, the suit 
failed. The basis of this decision was that all the mortgagees were to be represen- 
ted in the suit not merely by virtue of the procedural law, Order 34, rule 1, Civil 
Procedure Code, but by reason of substantive law and the contract between the 
parties which rendered the mortgage indivisible, It was held that Order 1, rule 9, 
Civil Procedure Code, cannot be applied to save such a suit as it is not the right of 
any co-sharer mortgagee to obtain a decree with respect to his aliquot share of the 
mortgage money. ~The principle therefore is that there is indivisibility of the mort- 
gage both in regard to the debt as well as in regard to the security and that no suit 
can be filed to enforce a mortgage which entails the disintegration of either of them. 
In the present case there is a further factor to be taken into account. The mort- 
gagees are not joint promisees. The mortgage was originally executed in favour 
of a single individual, namely, Rokia Bi. The persons claiming the mortgage right 


I. EE 2 M.L.J. 666. I.L.R. 47 Cal. 175 at 177 (P.C.). 
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are the several heirs of that lady who jointly get that right on her death by devolu- 
tion under the law. That was an indivisible right which the mortgagee, Rokia 
Bi, had as the sole mortgagee. Therefore the right of this original mortgagee will 
be represented by all the co-sharers jointly. Even though they were co-owners 
uader the Mahomadan Law, some of them alone cannot represent others and the 
absence of anyone of them from the array of parties in the suit would render the re- 
presentation of the mortgagee’s right defective. 


The principle of the singleness of debt has been accepted in a number of deci- 
sions of this and other High Courts. In Kailasa Iyer v. Sundaram Pattar1, the ques- 
tion arose as to whether a co-mortgagee can sue for his share of the debt and if so 
what was the amount of Court-fee that he had to pay. The learned Judges held 
that one of several co-mortgagees who are in the position of tenants in common 
could sue to recover his share of the mortgage amount, provided that he made his 
co-mortgagees defendants if they refused to join him as plaintiffs and he sued for 
the entire mortgage debt by paying the proper Court-fee thereon. The learned 
Judges referred to the various cases and held that a decree should be passed in res- 
pect of the entire debt and that the plaintiff could not get his share until the mort- 
gagor had paid into Court what he owed under the mortgage or the mortgaged pro- 
perty had been sold under the preliminary decree. The primary claim must there- 
fore be for the enforcement of payment of the entire mortgage debt and, if that were 
realised, the plaintiff would be paid his share. To the same effect is the decision 
of the Calcutta High Court in Mati Lal Datta v. Bejav Lal Chakrabarti®, where it was 
held that a co-mortgagee whose share in the mortgage-money is defined or is other- 
wise ascertainable could maintain a mortgage suit for the share of his dues only if 
the other co-mortgagees are made defendants in the suit and if in such a suit there 
was a prayer for taking accounts of the total dues under the mortgage, and for the 
sale of the whole of mortgaged premises for such dues. On the question of amount 
of Court-fees to be paid for such a suit, the learned Judges expressed a different 
view. 

We have referred to the decision in Adiveppa v. Rachappa®, where it was held 
that a suit-filed at the instance of some of the co-mortgagees without impleading 
the rest was defective and could not be held to be legally laid. Rameshwar Bux v. 
Ganga Bux‘, followed the Bombay Full Bench decision in Advieppa v. Rachappa®. In 
Gopalaswami Ayyar v. Nataraja Cheitiar®, the question arose in a different form. Two 
of the three mortgagees filed a suit on the foot of the mortgage for recovery of the 
whole amount, impleading the third mortgagee as one of the defendants. The 
Court, however, passed a decree only for two thirds share of the amount due to the 
plaintiffs and directed the other mortgagee to recover his one third share in a 
separate suit. The mortgaged properties were not sold through Court but were sold 
privately to the appellant who paid off the decree debt. In a suit by the other mort- 
gagee to recover his share of the mortgage amount, it was held that by reason of 
the previous decision expressly reserving the right of the defendant mortgagee to 
proceed with the mortgaged properties, the claim was maintainable. The learned 
Judges considered the cases on the subject and held that the former decree proceeded 
upon a defective basis but that in the circumstances of the case the defendant mort- 
gagee’s rights were left unaffected. In a recent unreported decision by one of us in 
S.A. No. 1919 of 1949, it was held that a decree could not be passed for part of the 
mortgage debt. As pointed out by the learned Judges who decided Gopalaswami 
Aiyar v. Nataraja Chettiar®, the law as to how a suit by one of the several co-mortgagees 
is to be framed is fairly clear. The suit should be for the entire debt and all the 
miortgagees should be made parties to the suit. This is based not merely on the 
principle underlying Order 34, rule 1, Civil Procedure Code, and the principle that 
the mortgagor should not be harassed by several litigations in respect of the same 
mortgage, but on the substantive principle of the mortgage law, that the debt as 
E ei as tee a ee a 
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well as the security of the mortgage is indivisible. Normally all the mortgagees 
should join but, if some of them refuse to join, they should be included as defendants. 
Such mortgagee defendants are not pro forma parties but are necessary parties in 
that the mortgage right vests in them along with the plaintiffs mortgagees. The 
omission therefore to implead them ‘within the time when the mortgage remains én- 
forceable would result in the dismissal of the suit as the plaintiffs would, not com- 
pletely represent the mortgagees’ interests., The learned Judges of the Patna High 
Court in Siaram v. Fugutdeo Singh!, considered the case only from the point of pro- 
cedural law and of the hardship to the mortgagor. We find that the attention 
of the learned Judges was not invited to the substantive law regarding the indivisi- 
bility of the mortgage. Both’on principle and on authority the decision in that cage 
appears to us to require reconsideration. In this connection it is necessary 
to point out that an omission to implead all the mortgagees either as plain- 
tiffs or as defendants is different from a case where all the persons interested 
in the equity of redemption are not impleaded as parties. In such a case the omission 
to implead some of the persons interested in the equity of redemption will not entail 
the dismissal of the suit as the rights of the parties who are before the Court can be 
adjudicated leaving the rights of others not made parties to the action unaffected. 
Vide Nagenderan Chettiar v. Lakshmi Ammal?*. 

We, therefore, agree with Chandra Reddi, J., that the suit as laid was incom- 
petent and that having regard to the provisions of section 22 of the Limitation Act, 
the addition of the Official Receiver after the period of limitation had expired would 
not render the suit competent on the date on which it was filed. 


The result is that the appeal fails and is dismissed. 
P.R.N. l Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PrEsENT :—MR. Justice RAJAGOPALAN AND MR. Justice BALAKRISHNA 
AYYAR. 


S. S. Subbier and S. R. Narasimachari, Proprietors, Sri Kothan- l 
daram Spinning Mills and Kothandaram Weaving Mills, 





Madurai Applicant* 
l n ; 
The Commissioner of Excess Profits Tax, Madras .. Respondent. 


Excess Profits Tax Act (VII of 1940), section 2 (5), Second Proviso— All husiness carried on by the 
same person’ —Scope of—Business carried on by several partnership firms with same partners—If business of 
same person. : 


Though a business is carried on in the name of a partnership firm the persons carrying on the 
business are the partners themselves and not the firm. Hence the businesses carried on by the same 
persons as partners in several firms names will be one business of the partners within the meaning 
of the second proviso to section 2 (5) of the Excess Profits Tax Act. A partnership unlike a Corpos 
ration is not a legal entity and has no corporate existence in the eye of law apart from the partners 
constituting the firm. Hence it is impossible to treat the ‘same association of person as two different 
legal entities merely because they carry on business at two different places under different styles 
and names. The position under the Income-tax Act is different as that-Act recognises a partner- 
ship as an assessable entity. 


Case referred to the High Court by the Income-tax Appellate Tribunal under 
section 66 (2) of the Indian Income-tax Act, 1922 (Act XI of 1922) in R.A. Nos. 641 


and 642 (Madras) of 1951-52 on its file for.decision on the following questions of 
law, v7z.— ` 


“Whether on the facts and circumstarices of the case, the two partnerships entered into on 
rard June, 1944 and 23rd September, 1944, in respect of the Weaving Mills and the Spinning 
ills, respectively, constitute one business carried on by.the same person within the meaning of 


section 2 (5) of the- Excess Profits Tax Act,” in pursuance of the Order of the High Court dated 
goth November, 1952, in C.M.P. Nos. 8323 and 8324 of 1952.” 


1, ALR. 1952 Pat. 161. (F.B.). 
2. (1933) 65 M.L.J. 108: I.L.R. 56 Mad. 846 . 
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The Advocate General (V. K. Thiruvenkatachari), for K. Srinivasan and 
K. Narayanaswami, for Applicant. f 


C. S. Rama Rao Sahib on behalf of the Respondent. 
The judgment of the Court was delivered by 


_ ° Balakrishna Ayyar, J.—Under section 66 (2) of the Indian Income-tax Act read 
with section 21 of the Excess Profits Tax Act, the Income-tax Appellate Tribunal 
has referred the following question for the decision of this Court : 


“ Whether, on the facts and circumstances of the case, the two partnerships entered into on 23rd 
June, 1944 and 23rd September, 1944, in respect of the weaving mills and the spinning mills, respec- 
tively, constitute one business carried on by the same person within the meaning of section 2 (5) of 
the Excess Profits Tax Act.” 

e . 

The material facts are these: In December, 1934, two brothers named Ramudu 
Iyer and Subbier started a weaving mill called Sri Kothandaram Weaving Mills. 
On rgth January, 1938, a deed of partnership relating to this mill and setting out 
among other things the proportion in which the profits were to be shared was drawn 
up and executed by the partners. .On 4th September, 1941, this deed of partner- 
ship was replaced by a fresh one. 


In January, 1939, these two brothers jointly started a spinning mill called Sri 
Kothandaram Spinning Mills. Most of the money required for the erection of 
the spinning mills came from the Kothandaram Weaving Mills. In March, 1942, 
a deed of partnership was executed in respect of the spinning mills. Ramudu Iyer 
died in December, 1943. The partnership was continued between Subbier and 
Narasimhachari, son of Ramudu Iyer. Two fresh deeds of partnership were exe- 
_ Cuted, one on 23rd June, 1944, in respect of the weaving mills and another on 23rd 
September, 1944, in respect of the spinning mills. 

“In the income-tax assessments for 1941-42 and 1942-43 and the excess profits tax aasessment 
for the chargeable accounting periods 6th September, 1940 to 12th April, 1941 and 13th April, 1941 
to rath April, 1942, the weaving mills and the spinning mills were held to be separate concerns though 
they were owned by the same persons, Ramudu Iyer and Subbier. In the course of the income-tax 


assessment for 1943-44,the income of the two mills was treated as the income of one firm and a single 
assessment was made. This was upheld on appeal by the Appellate Assistant Commissioner. 


The subsequent income-tax assessment for 1944-45 and the excess profits tax assessments for the 
two chargeable accounting’ periods ending with 13th April, 1943 and 12th April, 1444, were also 
made on the combined results of the two businesses.’’—Vide paragraphs 14 and 15 of the letter of 
reference by the tribunal. R 
However, on 4th November, 1945, the Income-tax Appellate Tribunal held 
that the spinning mills and the weaving mills should be separately assessed. The 
Tribunal recorded the view : 

“We find the businesses are governed by the two different deeds and the terms in each of them 
are different from the other. Thus, we find the very terms of the partnership do indicate that the 
businesses are separate’’. _ 

The Appellate Assistant Commissioner applied that decision to the income-tax 
assessment for the assessment year 1944-45 and to the excess profits tax assessment 
for the chargeable accounting periods ended 13th April, 1943 and 12th April, 1944. 


“The appeal which the department took to the Appellate Tribunal was dismissed 
on 13th December, 1946. In dealing with the excess profits tax assessments, the 
Tribunal wrote, 

“The question, therefore, before us is to determine whether the two businesses (ż¿.e.) Kothanda- 
ram Weaving Mills and Kothandaram Spinning Mills are being carried on by the same person. 
Looking at the partnership deed, it is clear to us that the partnership isaf one firm between two 
partners individually whereas the other partnership is between two partners as representatives of 
their respective Hindu undivided families. In other words, so far as Kothandaram Spinning 
Mills are concerned, it is a partnership entered into hetween the two Hindu undivided families 
through their kartas. It cannot therefore be said that they are carried on by the same persons. We 
are therefore, not prepared to accede to the argument of the authorised representative of the 
Department.” i 

For the chargeable accounting periods ended 12th April, 1845 and 31st March, 
1946, the Excess Profits Tax Officer amalgamated the income of the two mills. He 


observed ; 
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“For excess profits tax, the unit of assessment is the business and not the person. . - . In this 
case, there is no doubt that both the Sri Kothandaram Spinning Mill and the Sri Kothandaram 
Weaving Mill are carried on by the two persons, Messrs. g. R. Narasimhachari and S. S. Suhbier 
jointly. Hence, whatever may be the position for income-tax, as regards the excess profits tax assess- 
ment is concerned, under the second proviso to section 2 (5) of the Excess Profits Tax Act, the two 
businesses have to be treated as one business for assessment. ; 

As the facts, however, show that both in the Kothandaram Spinning Mills and in the Kothanda- 
ram Weaving Mills the partners were the same, viz., the undivided families, represented by the two 
individuals, S. S. Subbier and S. S. Narasimhachari, J am making this assessment jointly on the 
two partners combining the profits of the two businesses.”” 


The Appellate Assistant Commissioner confirmed this decision. 


On appeal the Tribunal, reversing the conclusion it had reached on 4th 
November, 1945 and 13th December, 1946, held : ° 


“ that the weaving and spinning mills were parts of the same business carried on by the two 
partners Subbier and Narasimhachari for purposes of section 2 (5) of the Excess Profits Tax Act.” 


The assessees then came to this Court, and, in accordance with the directions 
issued to it, the Tribunal, has referred the question quoted above for the determi- 
nation of the Court. 


It is not controverted that the partners who were parties to the deed dated 
29rd June, 1944 and to the deed dated 23rd September, 1944, are in both cases the 
very same persons. The learned Advocate-General who appeared for the assessee 
contended that notwithstanding the fact, the firm created by the partnership deed 
of 23rd June, 1944, is different from the firm created by the partnership deed of 
agrd September, 1944. He pointed out that though a firm is not a juristic person 
for all purposes it is an assessable entity under the Indian Income-tax Act. Two 
persons may enter into a partnership to trade, say in rice in Tanjore. The very same 
persons may enter into another partnership to trade in cotton seed in Coimbatore. 
For the purpose of the Indian Income-tax Act the firm in Tanjore would be one 
entity and the firm in Coimbatore would be another entity. The two would be 
wholly distinct. It would be only logical and proper to carry this concept into the 
Excess Profits Tax Act also, and, if we do that, it will have to be held that the 
Kothandaram Weaving Mills and the Kothandaram Spinning Mills have each to 


be assessed separately : 


In the course of his arguments the learned Advocate-General referred to Income- 
tax Commissioners v. Gibbs}. The material facts in that case are set out in the second 
paragraph of the speech of Lord Chancellor: 


“The firm of Sir R. W. Carden & Co., at the time when the assessment was made, consisted 
of four partners who for the present purpose may be designated, A, B, C and D, and this continued 
to be the composition of the firm on Ist Jannar , 1938, when the first half of the income-tax resulting. 
from the assessment became due. On 7th February, 1938, however, the composition of the firm 
changed, owing to the taking in of a fifth partner, who may be called E. On 27th July, 1938, the 
Inspector of Taxes, purporting to act in accordance with rule 9 (1) of Cases I and II of Schedule D 
certified to the General Commissioners particulars of the change which has ‘taken place and the 
Commissioner thereupon purported to adjust the assessment by charging to the firm of five persons, 
out of the total assessment of £69,355, the apportioned amount of £11,078, with the result that the 
firm‘of four persons would be relieved of liability for tax on this latter figure, but would be left 
answerable for tax on the balance of £ 58, 277”. 7 ; 


The point for determination is set out in paragraph 3 of his speech. 


“But though the apportionment is correctly worked out, the respondents have thoughout insisted 
that no such apportionment under rule 9 could lawfully be made, since, according to them, the 
change during the year of assessment in the composition of the-firm does not constitute a cessor in 
carrying on the trade by A, B, G and D, and the succession ‘‘ by another person ”, namely, A. B. C, 
and E in that trade. It is as to the validity of this contention, and as to the proper construction 
and application of rule g, that the house has now to’ pronounce.”’ 


The Court of Appeal held that there had been no cesser in the carrying on of the 
trade by A, B, G and D. In the Court of Appeal Clauson, L.J., had reasoned, 
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“that it is not a partnership firm which carries on trade, but its individual members who carry 
it on in partnership, and that the old partnership is not to be regarded as ceasing to carry on trade, 
and the new partnership is not to be regarded as succeeding, when members of the old partnership 
arealo some of the members of the new and thus do not individually cease to carry on the trade at 


This decision was reversed by the House of Lords. On pages 136 and 137 
Lord Macmillan stated as follows :— 


“ The important thing to ascertain is the meaning of the word ‘ person’ in the vocabulary of the 
Income-tax Acts. The word constantly occurs throughout the Acts, and I think that it 1s most 
generally used to denote what may he termed an entity of assessment, that is, the possessor or recipient 
of an income which the Acts require to be separately assessed for tax purposes. Rule 10 provides 
that ‘* where a trade or profession is carried on by two or more persons jointly the tax in respect thereof 
shall be computed and stated jointly and in one sum, and shall be separate and distinct from any 
other tax chargeable on those persons or any of them and a joint assessment shall be made in the 
partnership name’’. The profits of a business carried on by a partnership are thus treated as a 
separate subject of assessment and the assessment is made in the partnership name. The personifi- 
cation of partnerships is even more manifest in Rule 12, by which in certain circumstances a “‘partner- 
ship shall be deemed to reside outside the United Kingdom notwithstanding that some of the members 
of the said partnership are resident in the United Kingdom.” That rule used the expressions “‘ the 
trade or business of a partnership firm’’. ‘‘The said firm shall be chargeable”, “an assessment may 
be made on the said firm in respect of the said profit in the name of any partner residentin the United 
Kingdom”. Justification is thus not wanting for the view expressed by Romer, L.J., that for taxing 
purposes “ʻa partnership firm is treated as an entity distinct from the persons who constitute the firm”? 
(Watson and Everitt v. Blunden!. Having regard to the special vocabulary of the income-tax 
legislation, I find no difficulty in interpreting the words ‘‘a person charged ” in Rule 9 to include 
the case of several persons associated together in partnership for the purposeof carrying on a trade in 
common whose profits are by the Acts made the subject of separate assessment and separate charge.” 


Reference was also made to Jesingbai Ujamshi v. Commissioner of Income-tax*. 
That was a case in which three persons carried on a business in partnership in 
Ahmedabad in insurance, brokerage, cotton, etc. The very same persons carried 
on another business in Bhavanagar, and, the question was 


‘* whether these two partnerships constitute two different firms or whether the three partner 
carry on the same firm and the same business at Ahmedabad and Bhavnagar.” 


The Court held that they formed two different firms. 


The instant case, however, is not one under the Indian Income-tax Act but 
under the Excess Profits Tax Act. Section 2 (5) of that Act, so far as is 
material, runs as follows :— 


“ ‘Business’ includes any trade, commerce or manufacture . . . so 1. 1. 6 ee ee 
Provided further that all business to which this Act applies carried on by the same person shall be 
treated as one business for the purposes of this Act.” 


The question, therefore, is what does the word “person ” in this proviso meant. 
The definition in section 2 (17) of “ person ” is not helpful since all it says is that 


“‘ Person’ includes a Hindu undivided family ”. 


We have, therefore, to fall back on the General Clauses Act to find out what 
the word “person” means. Clause (42) of section 3 of that Act gives this 
definition : 


“ ‘Person’ shall include any company or association or body of individuals, whether incor- 
porated or not”’. 

The association of persons who owned the Kothandaram Weaving Mills is the 
same association of persons who owned the Kothandaram Spinning Mills. Both 
are, therefore, the same “person”. It is well established that while a corpora- 
tion is one artificial whole 

‘¢ with partnerships the case is otherwise ; the members of these do not form a collective whole, 
distinct from the individuals composing it ; nor are they collectively endowed with any capacity of 


acquiring rights or incurring obligations. The rights and liabilities of a partnership are the rights 
and liabilities of the partners and are enforceable by and against them individually ’’. 
s e 


See pages 23 and 24 of the Eleventh edition of Lindley on Partnership. 





1. 18 Tax Cas., at page 409. 2. (1949) 18 I.T.R. 23 : 52 Bom. L.R. 4g. 
II 
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In Vissonji Sons & Co. v. Commissioner of Income-tax, Bombay} it was observed : 


“In law a firm has no existence independently ofits partners, and if there are two firms consisting 
of exactly the same partners, the real position in law is that there is only one firm. It may carry on 
separate businesses, and may carry on those businesses in different names but in fact there is only one 
firm in law”. . ° 

We must, however, mention that this statement of the law was commented 
on as obiter in Jesingbai Ujamshi v. Commissioner of Income-tax*. 

- In the case reported in Shantikumar Narottam Morarji v. Commissioner of Insome- 
tax?, the assessee claimed deduction under section 10 (2) of the Indian Income-tax 
Act and the question that the Court had to consider was whether section 10 had any 
application to the case of an assessee who is a partner of a registered firm. ‘The com 
tention of the Department and the decision of the Court in respect of that conten- 
tion will appear from the following passage : = 

“Mr. Joshi’s contention is that section 10 has no application at all because section 10 deals with 
the profits of a business carried on by the assessee and according to Mr. Joshi the business in this case, 
is not carried on by the assessee but is carried on by the assessee along with a partner or partners. 
Mr. Joshi says that a firm under the Indian Income-tax Act is an assessableentity and therefore a 
distinction must be made between a business carried on by a firm and a business carried on by an 
individual. Although a firm is an assessable entity under the Indian Income-tax Acta firm is nota 
legal entity. In the eye of the law a firm is a compendious expression used to indicate that several 
persons constituting that firm are carrying on a business. But that compendious expression cannot 
give to the firm a legal entity or a legal existence. In law it is only the partners who exist and who 
carry on the business. It is equally true that looking to the definition of ‘‘partnership”’ in section 4 
of the Partnership Act, when you have a partnership business, the business is carried on by each of the 
partners, and the definition ofa partnership in the Partnership Act has been incorporated in the Indian 
Income-tax Act in section 2 (6) (b). Therefore the contention that section 10 (1) cannot apply to a 
partner in a registered firm is untenable because he does carry on the business although that business 
happens to be a partnership business, and therefore if any profits and gains are derived by the assessee 
from the business carried on by him, those profits and gains must be brought to tax only under this 
head, viz., the head falling under section ro (1) which is the head of business.” 


That decision was followed by a Bench of this Court in P. M. Muthuraman 
Chettiar v. Commissioner of Income-tax*. ; 

From all this it is reasonable to conclude that though a business in carried on 
in the name of a firm, the persons carrying on the business are the partners them- 
selves and not the firm. The persons carrying on the business within the meaning 
of the second proviso to section 2 (5) of the Excess Profits Tax Act would, in this view 
and in the present case, be Subbier and Narasimhachari. No doubt under the 
Indian Income-tax Act a firm is an assessable entity, but, it acquires that status by 
virtue of the explicit provisions contained in that Act, and, there are no provisions 
in the Excess Profits Tax Act justifying the carrying forward of this concept into the 
latter Act. 

The very same question which the learned Advocate-General raised before us 
has been dealt with in R.C. No. 21 of 1951. The facts there were remarkably similar 
The members of a Hindu family, six in number, effected a division in status in 1936. 
A deed of partnership was drawn up, in October, 1938. Thereafter the same mem- 
bers carried on business at two different places under two different names. One 
business was in Nandyal and the other was in Hindupur. Both the firms were 
registered under section 26-A of the Income-tax Act and so far as the income-tax 
was concerned, they were assessed separately. But, for purposes of the Excess Profits 
Tax Act, the profits of the two business were combined and assessed as a whole. The 
assessee contended that this was not correct as the two firms were different legal per- 
sons and the business must be treated as having been owned by two- different en- 
tities. This conention was negatived by the Department and also by the Appellate 
Tribunal. On a reference made to this Court it confirmed the views of the Depart- 
ment and the Tribunal. The Court observed: - 


‘<The same association of persons commenced two businesses, one at Nandyal and the other 
at Hindupur. In other words, the ownership of the two businesses is vested in the same association 








` 


1. (1946) 14 L.T.R. 272. i LT.R. 69. 
2. (1950) 18 I.T.R. 23 : 52 Bom. L.R. 94}. > 4. (1957) 1 M.L.J. 268 : 91 LT.R. 61. 
3. LLR. (1955) Bom. 366: (1954) 27 , i 
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of persons... .'There is only one combination of persons that carried on business both at Nandyal 
and Hindupur. So long as the partnership is not a legal entity and has no corporate existence in 
the eye of the law, it is impossible to treat the same association of persons as two different legal entitics 
merely because they were carrying on businesses at two different places under different styles and 
names’’, 


The Court further explained how the position under the Indian Income-tax 
Act was different. 


The learned Advocate-General did not dispute that this decision being that of 
a Division Bench of this Court is binding on us. But, he suggested that the matter 
required reconsideration. We are, however, of the opinion that this decision lays 
down the law correctly. We see no justification for referring the matter to a Full 
Bench. 


Tt was next pointed out on behalf of the assessee that in November, 1945 and 
again in December, 1946, the Tribunal took the view that the businesses were not 
carried on by the same persons and that it was not justified in reversing its view in 
respect of another year. No doubt it was not contended that the rule of res judicata 
applied to the Income-tax Appellate Tribunal, but, it was suggested that the prin- 
ciples of res judicata should have been respected. 


So far as this argument is concerned, it is sufficient to refer to the decision in 
The Trustees, Nagore Darga v. Commissioner of Income-tax, At pages 814 to 816 the 
question is discussed at length and reference is made to the relevant English and 
Indian decisions. That decision is against the contention of the assessee. - 


In the result, we would answer the question referred to us in the affirmative 
and against the assessee. The Department will get its costs. Counsel’s fee Rs. 2 50. 


R.M. Reference answered against the assessee. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' Present :—MhR. Justice BASHEER AHMED SAYEED. 





A. S. Mohamed Adam .- Petitioner* 
D. 
Managing Trustee, Nagore Darga, and others .. Respondents. 


_ Trust—Scheme—Advisory Board under—Member of— Grounds af removal—Power of Court—When to 
be exercised—Notice to the meimber—Essential on principles of natural justice. 


Nagore Darga is administered under a scheme framed by this Court in A.S. No. 289 and 576 of 
1948. The petitioner was a member of the Advisory Board of the Nagore Darga. It has not been 
provided in the scheme as to how often the Advisory Board should meet and for what purpose. No 

-disqualifications have been provided with regard to the members of the Advisory Board which 
would make them ineligible to hold office after appointment. On the question of removal of a 
member for continued absence from the meetings of the Advisory Board : 


Held : The principle that the appointing authority generally is vested with the power to remove 
the appointee for good cause and especially so if the appointee holds c lice during the pleasure of the 
appointing authority cannot be questioned. 


The Board of Advisors was to function only as a collective body and in an advisory capacity. 
In the absence of any proof that the Trust had suffered by the absence of the member, or that the 
member acted in a way prejudicial or detrimental to its interests, the member cannot be removed. 


The membership of the Advisory Board, though it may be an advisory one, is certainly a privi- 
lege and a right which he is entitled to hold and enjoy and if a member is to be deprived of that 
right he should be given notice on principles of natural justice. 


The proper procedure under the scheme was to start proceedings in the Court by. way of a 
petition only. l ; 
p S O E E SEA E aE 
: ° 1. (1954) 26 1.T.R. 805, 
+ *G.R.P. No. 880 of 1956. 3rd December, 1956. 
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Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Court of East Tanjore at Nagapattinam, dated and July, 
1956 and made in proceedings No. 2543 of 1956 in O.S. No. 30 of 1946. 

G. A. Vaidialingam, Arunachalam, and Jagannadadas, for Petitioner. : 

R. Gopalaswami Ayyangar, S. Thyagaraja Ayar, K. S. Naidu and R. Purushotham, 
for Respondents. 


The Court delivered the following "o 


Jupement.—This revision is against the order of the learned District Judge 
ofsNagapattinam, dated 2nd July, 1956, in District Court Proceedings No. 25439 
The order sought to be revised is in the following terms : 

“ As that member has been continuously absent for the past six months, it may not be desir- 

able to continue his membership any longer. Sri A.K. M. Lasa Maracair is appointed to be a 
member of the Board in that place.” . 
This order was passed on a report of the Managing Trustee of the Nagore Darga 
made to the District Judge, Nagapattinam, dated goth June, 1956. ‘The report is to 
the effect that the petitioner, A.S.M. Adam, was continuously absenting himself from 
the meeting of the Advisory Board as detailed therein, that in all he had absented 
himself on eleven occasions, including the occasions reported by the President of the 
Advisory Board and that he had left for Malaya. The Managing Trustee also stated 
that there were no bye-laws relating to such a matter and that, as far as he could 
ascertain, there was no precedent to guide him, but that in the interests of the insti- 
tution, it was only just and proper that a person, who had left the place and thus 
absented himself from meetings continuously, should be held to have forfeited his 
seat and that a suitable person should be appointed in his place. The Managing 
Trustee then gave the dates of the meeting from which the petitioner was said to have 
been absent. There was also a report from the President, Advisory Board of the 
Nagore Darga, to the District Judge on 17th June, 1956, in which the President stated 
that the petitioner Janab A.S. Mohammad Adam, B.Com., of the Advisory Board, 
Nagore Darga, had not come to eight meetings (i.e. for six months) of the advisory 
Board and that the said person had gone to Siam (Thailand) and that he was infor- 
ming the Judge of the same. 


On receipt of these two reports, the learned District Judge considered these two 
reports and purported to pass ex parte the order already referred to above. Against 
this order the present petitioner has filed this revision petition on the grounds inter alia 
that the learned District Judge had no power to remove him from the office of being 
a member of the Advisory Board of the Nagore Darga for mere reasons of absence 
and that the removal, which amounted practically to a dismissal of the petitioner from 
his office, was done ex parte without notice and that it was opposed to principles of 
natural justice. It was also contended on behalf of the petitioner that his absence did 
not in any way affect the management of the trust or its interests for the reason that 
he was only one of the eleven members of the Advisory Board and that the absence of 
a single member would not have caused any prejudice to the day-to-day administra- 
tion of the Nagore Darga Trust, or to the protection of its interests. 


It must, at the outset, be stated that this Nagore Darga is administered under 
a scheme framed by this Court in A.S. Nos. 289 and 576 of 1948. Under the scheme, 
there is provision for the constitution of a Board of Trustees and also a Board of + 
Advisors. In this petition we are not concerned with the Board of Trustees. The 
constitution, it functions and all other matters concerning the Board of Trustees are 
dealt with by the first sixteen clauses of the scheme in question. So far as the Advi- 
sory Board is concerned, of which alone the present petitioner was appointed a 
member, its constitution and functions are governed by clause 17 onwards up to 
clause 26. Under clause 17, the Advisory Board is to consist of 1: members, three 
of whom shall be elected by the Nattamaigars from among themselves three elected 
by the Kasupangudars from among themselves and five nominated by the Court 
from among the Muhammadan gentlemen residing within the limits of the Nagapatti- 
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nam Municipality as are neither Nattamaigars nor Kasupangudars, provided that 
no Nattamaigar shall be entitled to stand for elections as a representative of the 
Kasupangudars. Clause 18 prescribes the term for which a member of the Advisory 
Board shall hold office and that is fixed as three years from the date of his election or 
appointment as the case may be. It also provides for his being eligible for re-elec- 
tion or renomination, as the case may be. Power is given to a member only to resign 
his office of membership in writing addressed to the Court. There is a transitory 
provision providing for the Budget Committee functioning as Advisory Board until 
the formation of the first Advisory Board. Clause 19 provides for the election of one 
among the members of the Advisory Board, not being the Managing Trustee of the 
Darga,to hold the office of the President and he is to hold office just for the same period 
‘as he may continue to be a member of the Advisory Board, and he may also resign 
his office by writing addressed to the Court. This clause further provides 
that in ‘the event of the office of the President of the Advisory Board falling vacant, 
the seniormost in age among the members of the Advisory Board shall convene a 
meeting for the election of a new President. Clauses 20 (a), (20 (b) and 21 prescribe 
the qualifications, etc., for the Kasupangudars electing a member to the Advisory 
Board and also how the vacancies are to be filled up in the representatives of the 
Kasupangudars on the Advisory Board. Clause 22 provides that the meetings of the 
Advisory Board shall be held in the office of the Darga and that minutes of such meet- 
ings shall be recorded by the Manager in a register maintained for the purpose. But 
there is no provision as to how often such meetings should be held. Clause 23 prescrib- 
es that the President shall preside at the meetings of the Board and, in his absence, the 
seniormost in age among the members present shall preside at such meetings. The 
same clausé provides that decisions shall be by a majority of the members of the Board 
present and voting and in the event of a tie, the President is given a casting vote or a 
second vote. Clause 24 prescribes the functions of the Board, viz., to prepare and 
maintain a list of Kasupangudars entitled to vote at the elections of the Kasupangudars 
representatives on the Advisory Board, clause 25 gives further powers to the Board 
to frame rules and bye-laws for the conduct of elections, preparation of the voter’s list 
and all other matters relating to the election of Kasupangudars’ representatives, but 
no power to frame its own rules for the conduct of its own businesses. Under clause 
26, the President of the Advisory Board alone is entitled to notice of the appointment 
of the Manager and to give his opinion about the suitability ofthe Manager. But the 
power of appointing the Manager vests in the Managing Trustee. Under clause 
36, the President of the Advisory Board, along with the hereditary trustees, is entitled 
to notice of the contracts and the auctions that might be entered into or held, as the 
case may be, by the Managing Trustee, and he is entitled under clause 37 to notice 
of the date and hour of such auctions and such notice should be given at least seven 
days before the date of auction. Under clause 46, the Advisory Board has the power 
to appoint every year a certified auditor to audit the accounts of the Darga. Such 
appointment shall be made out of a panel of four names recommended by the Board 
of Trustees and the remuneration for the auditor so appointed is to be sanctioned by 
the Advisory Board. 


Among all these provisions of the scheme, it is significant to note that it has not 
been provided as to how often the Advisory Board should meet and for what purposes. 
All the more significant is that no disqualifications have been provided for with re- 
gard to the members of the Advisory Board which would make them ineligible to 
hold office after appointment or would disentitle them to be re-appointed as members 
of the Advisory Board. The Advisory Board is also given power under clause 51 
to apply to the Court if the Board of Trustees does not act in accordance with the 
budget and the Court may pass such orders on such applications as it may deem fit 
and necessary. There is no specific provision as to what should be done if the Board 
does not discharge its functions or ceases to exist or becomes defunct for reasons concei- 
vable. The only provision made is that under clause 52 any of the trustees or Kasu- 
pangudars or any member of the Advisory Board may by petition apply to the Court 
for all further orders or directions as may be necessary to car ry out the provisions of 
the scheme and the Court, shall have full power to give all such directions, as may be 
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necessary to effectuate and carry out the scheme. Clause 53 provides that if appli- 
cations are filed for the directions of the Court under the provisions of the scheme by 
any person, notice ofsuch applications shall be given to the Managing Trustee and the 
President of the Advisory Board. It is these two provisions that are mainly relied up- 
on by the learned counsel for the respondents. The question is how far these two 
provisions justify the removal of the petitioner from membership of the Advisory 
Board. i 


It is relevant to note at this stage that this petitioner was appointed by the Dis- 
trict Judge from among 23 other applicants for the office of the membership of the 
Advisory Board. At the time this petitioner was appointed to the Advisory Board, he 
had stated that he was a permanent resident of Nagapattinam Municipality, that he 
was aged 28 and that his father was doing business in Bangkok and that he was one of 
the devout worshippers of the Darga. ` The petitioner is also a B. Com. of the Madras 
University and a person owning considerable properties in the Nannilam and Naga- 
pattinam taluks. The total value of his assets was shown to be about two lakhs of 
rupees. At Bangkok also his father was stated to have properties worth two lakhs. 
He was also a member of the Executive Committee of the Kamalia Muslim League 
which managed the Kamalia mosque and other institutions at Nagapattinam. After 
his appointment on the goth June, 1955, the petitioner left for Bangkok in or about 
‘January, 1956. In a letter written in the month of June, 1956, it is stated that the 
petitioner took leave of the President of the Advisory Board and that he had informed 
‘the President that he would be away for about three months. This letter addressed to 
the President of the Advisory Board also states that after reaching Bangkok, he fell ill ` 
and was convalescing and that he expected to leave the place within about 25 days. 
“He expressed the hope that by reason of his absence, the Board had not been handi- 
capped and inconvenienced and he wanted to be excused for his absence. In a 
certificate issued to him by a doctor of Bangkok, working in the Bangkok Sanatorium 
and Hospital, on 22nd June, 1956, it is stated that this petitioner had been under the 
‘care of the doctor and treatment since May, 1956, and that he had been advised to 
continue rest for another three to four weeks. 


In view of the fact that there was no provision in the scheme decree disqualifying 
the members of the Advisory Bgard once appointed from continuing as such for rea~ 
sons of absence from station and also in view of the fact that no particular duties were 
to be discharged by the individual members of the Advisory Board except to function 
as a Board the letter, dated June, 1956, the certificate, dated 22nd June, 1956, do 
not seem to have been called for at all.. Nevertheless, as a demonstration of good 
-manners and conduct and out of a sense of responsibility, the petitioner would appear 
to have sent this letter and the medical certificate. It transpires that it is only after 
-his letter and certificate that the President of the Advisory Board and the Managing 
Trustee of the Darga made a report respectively on the 17th June and goth June, 
:1946, to the District Judge informing the District Judge about thé absence of the 
-petitioner from station and his not attending the meetings of the Advisory Board. 
‘These reports are addressed to the District Judge, Nagapattinam, by means of letters. 
The Managing Trustee reported that the petitioner had left the place and thus 
absented himself from the meetings continuously and that he should be held to have 
forfeited his seat and that in his place a suitable person should be appointed by the. 
-District Judge. He also said that it was necessary to do so in the interests of the 
institution. While the President of the Advisory Board had stated that the petitioner 
had left for Siam, the Managing Trustee had stated that he had left for Malaya. This 
difference must be due to the wrong information one of them had about his where- 
abouts. But the significant fact to be noted with regard to these two reports to the 
District Judge is that they proceeded on the basis that the petitioner had left Naga- 
-pattinam once for all and as if he was not going to return to Nagapattinam 
-again, simply because his father had a business at Bangkok and he went to look after 
-that business along wjth his father, it cannot be presumed ‘that this petitioner left 
Nagapattinam once for all ; nor could it be inferred that he intended never to return 
to Nagapattinam so as to be able to exercise the duties and functions that were 
gonferred upon him by the office a3 a member of the Advisory Board to which he wag 
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appointed some time. The impression given to the learned District Judge that this 
petitioner had once for all left Nagapattinam and making it appear as if he was not 
going to return to his permanent place of residence was certainly not quite warranted 
and was misleading. It was also not proper on the part of the District Judge without 
making enquiries as to the real situation to have proceeded on the basis that this 
petitioner had left Nagapattinam once for all, as it appears to be the case from a 
reading of this order. It is settled law that if a person has a place of residence with 
an intention to return to that place at any time he chooses, his absence from the 
permanent place of residence, for whatever long period it might be, cannot be cons- 
trued to be an abandonment of his intention to return to his permanent place of resi- 
` dence. Unless it was proved by the Managing Trustee or the President of the 
Advisory Board to the satisfaction of the District Judge that the petitioner, who was 
appointed a member of the Advisory Board, had decided never to return to India 
or to Nagapattinam and that his services would no more be available to the Advisory 
Board, there could have been no justification to consider that this petitioner had for- 
feited his post on the Advisory Bord, as was suggested by the Managing: Trustee of 
-the Nagore Darga. No foundation was laid on any facts before the Judge to 
enable him to come to a conclusion that the petitioner’s place had become vacant. 


_ Apart from this, Mr. Vaidialingam, appearing on behalf of the petitioner, has 
urged that the District Judge has no power to remove from office a member appointed 
by him to the Advisory Board in the absence of express’ powers so given to him under 

. the scheme which is a self-contained one so far as it goes. It is true that in the scheme, 
as already observed, there is no provision which disqualifies a member of the Advisory 
Board from holding the office for any reason whatsoever. It was obviously not in- 
tended that any disqualification should operate in the case of members who were 
functioning on a purely honorary basis and in an advisory capacity in a collective 
manner. Nor is there any provision empowering the appointing authority to remove 
him from office for any reason. When no provision has been made as to compulsory 
attendance of these members at meetings of the Advisory Board for any mmimum 
period or number of meetings and when there is no supervening disqualification im- 
posed for non-attendance at the meeting of the Advisory Board, it cannot be consider- 
ed that non-attendance at meetings of the Advisory Board for any length of period 
would amount to a forfeiture of the office of the membership of the Advisory Board 
so as to justify the removal of the member from the Board. A close reading of the 
clauses referred to above does not give the impression that it was the intention of the 
scheme that every member of the Advisory Board should attend every meeting of that 
body and render advice to the Board. Though certain powers are given to the 
Advisory Board by way of a check against the administration of the trust by the Board 
of Trustees or by the Managing Trustee or by the Manager himself, still it does 
not seem to have been within the contemplation of the framers of the scheme that 
every member of the Board should function continuously as a member and should 
help the Board both with his advice and actual presence at meetings. It should be 
remembered that most of the functions that are of an executive nature are assigned 
only to the President of the Advisory Board. ` The question in these circumstances 
arises as to whether it was ever intended by the provisions of this scheme that a mem- 
ber who did not attend any number of meetings of the Board should be considered 
to have forfeited his office or to have become disqualified to hold office any further 
so as to entail a removal from office. A reading of the provisions of the scheme does 
not enable me to come to such a conclusion. 


What then is the position when there is no express provision for removal-in the 
scheme ? Mr. Gopalaswami Ayyangar, appearing on behalf of the grd respondent, 
contends that the power of the District Judge, the nominating authority, cannot be 
disputed if he exercises the power of removal of any member of the Advisory Board. 
That the power of appointment necessarily involves and implies fhe power of removal, 

_is the principle which is urged by Mr. Gopalaswami Ayyangar, learned counsel for the 
third respondent. Though there is no express provision in the scheme giving such 
a powef to the District Judge to remove a person already nominated by him to the 
“Advisory Board, still his point is that any person appointed by the Court can also be 
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removed by that very Court. I think the principle that the appointing authority 
generally is vested with the power to remove the appointee for good cause and 
especially so if the appointee holds office during the pleasure of the appointing 
authority, cannot be questioned. But what one has to consider here is whether in 
the absence of any provision vesting such power of removal of a member of the 
Board, the District Judge while exercising such power by implication, has acted 
properly and with sufficient justification. 


In support of his contention Mr. Gopalaswami Ayyangar relied on the provision 
contained in clause 52 of the scheme which has already been referred -to by me in the 
earlier part of this judgment. Under that clause any of the trustees or Kasupangudars 
or any member of the Advisory Board may by petition apply to the Court for all fus- 
ther orders or directions as may be necessary to carry out the provisions of the scheme 
and the Court shall have full power to give all such directions as may be necessary to 
effectuate and carry out the scheme. Instead of a trustee or any member of the 
Advisory Board in this case it is the Managing Trustee of the Darga and the President 
of the Advisory Board that have taken to the notice of the District Judge that the 
petitioner has been absent and they have asked the District Judge to declare the 
petitioner to have vacated his office and appoint another person in his place. Mr. 
Gopalaswami Ayyangar contended that in view of the fact that the petitioner had not ` 
been attending the meetings and has not made available, to the rest of the Advisory 
Board, the benefit of his advice and presence at meetings, the action taken by the 
Managing Trustee and the President of the Advisory Board should be considered to 
be in the interests of the administration of the trust and necessitated by considerations 
of the proper administration of the trust and that it was within the duties of the 
Managing Trustee and the President of the Advisory Board to keep the District Court 
informed of the situation and ask for.directions. He further urged that the directions 
asked for by the President of the Advisory Board and the Managing Trustee were only 
to give effect to the scheme which provided for the appointment of an Advisory Board 
and for the proper functioning of that Board. But the point to be considered in this 
connection is whether the absence of this petitioner has been so detrimental to the 
proper functioning of the Advisory Board or the administration of the trust that it 
called for his removal and whether the letters written by the Managing Trustee and 
the President of the Advisory Board were really intended for the purpose of carrying 
out the provisions of the scheme and whether the orders of the District Judge were 
necessary to effectuate and to carry out the scheme. It must be remembered that 
this petitioner was only one of the eleven members of the Advisory Board and it 
cannot with any justification be argued that the absence of this single member from 
the meetings of the Advisory Board was really prejudicial or detrimental to the 
effective and proper carrying out of the scheme by the Advisory Board as provided 
for in the scheme. It was not the case that by reason of the absence of this petitioner 
that there was failure of a quorum for any meeting or that the Advisory Board failed 
to carry out the functions and duties effectively and that by reason of such inability 
to discharge its functions the administration of the Trust suffered to any extent. 
It is hardly conceivable that the absence of a single member out of a large body of 
eleven members would certainly give rise to such undesirable results when there was 
no quorum fixed for meetings. Considered in that light, it is difficult to agree with 
Mr. Gopalaswami Ayyangar that the letters written by the Manasiag Trustee ard 
the President of the Advisory Board were really conceived in the interests of the 
proper administration of the Trust. The administration had not suffered by any 
means and there is no proof of that. It could not also be so for the Board was to 
function only as a collective body and in an advisory capacity. 


A technical point has been raised by Mr. Vaidialingam that even if such action 
was justified under clause 52 on the part of the Managing Trustee and the President of 
the Advisory Board, the precedure adopted by the two authorities was not compe- 
tent, for what is contemplated under clause 52 is the procedure of an original petition 
and not a demi-official letter as the two authorities have conceived it to be. The lan- 
guage seems to be clear that any trustee or any member of the Advisory Baard may 
by petition apply to the Court. This would naturally mean that there must be an 
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original petition filed for this purpose in the proper manner as recognised by the 
Procedure Code and not that any action should be taken by the District Court on 
some letters written to the District Judge. That however, is a technical point. This 
is only to show the impropriety of the application and also the impropriety of the 
attion taken on such application by the District Judge. Instead of rushing to take 
action on the letters, the District Judge would have done well in insisting upon the 
proper procedure, -to be followed under clause 52 of the Scheme. 


Mr. Gopalaswami Ayyangar next invited my attention to a decision in Veera- 
ragavachariar v, Advocate-General of Madras?, to the effect that the procedure provided 
in clause 52 of the Scheme decree is quite legal and did not offend against section 92, 
Civil Procedure Code. He rightly contended that the removal of a member of the 
Advisory Board is not the same as removing a trustee under section 92, Civil Procedure 
Code. Obviously, a member of the Advisory Board cannot be considered to be a 
member of the Board of Trustees for the management of the Trust. Section 92 
would come into operation only if there is a prayer for the removal of a trustee or for 
accounting or if there is any charge of breach of trust or even any prayer for modifica- 
tion or alteration of the Scheme. A mere application for the removal of a member 
of the Advisory Board is not certainly within the purview of section 92, and, therefore, 
clause 52 of the Scheme decree is certainly not ultra vires of section 92, Civil Procedure 
Code. But this is not the real point that is involved in this petition. Clause 52 may 
not be illegal nor liable to question under section 92, Civil Procedure Code. 


Mr. Gopalaswami Ayyangar next referred me to a decision in Ram Charan Bajpai 
v. Rakhal Das Mookerjee®. This he relied on for the proposition that a power of 
appointment ordinarily involves a power of dismissal. In this case, there was a 
superintendent appointed by the trustees under the power vested in the trustees. It 
was held that he was a servant of the trustees and that if he was dismissed by them he 
had no right to an injunction restraining the trustee from interfering with the enjoy- 
ment of the rights and privileges of such superintendenceas the deed of trust provided. 
At page 29 the Bench of the Calcutta High Court observed that the power of appoint- 
ment ordinarily involved a power of dismissal, unless there was anything special in 
the nature of the office, or the deed or statute under which a person was appointed 
showed the contrary. As already stated that this is the ordinary position need not 
be canvassed lest the question involved is quite different. Mr. Gopalaswami 
Ayyangar also invited my attention to the decision in Tiruvambala Desikar v. Manikka- 
vachaka Desikar®, But this decision does not really help him. I shall advert again 
to this decision at a later stage in the course of this judgment. 


Mr. Gopalaswami Ayyangar’s main contention was that if the member of the 
Advisory Board was not in a position to give his services to the Adviory Board, the 
Court will not be violating any principles of justice if it should remove him from his 
place and appoint another instead, that the Court was entitled to take such action 
in the best interests of the trust, that the protection of the interests of the trust must be 
paramount should be kept in view and that the powers of the Court to safe- 
guard the interests of the trust were not fettered in any way, especially when the 
Court itself was the appointing authority of the members of the Advisory Board, as in 
this case. His point is that if the welfare of the trust and its protection was the para- 
mount concern, the Court was well within its power to remove the member of: the 
Advisory Board who was not available to the trust to render any service for such a 
long period and it cannot be said that the Court has wrongly exercised the power. 
Mr. Gopalaswami Ayyangar relies on Halsbury’s Laws of England, Volume 4, 
grd edition, page 377, and also the case cited therein, namely Letterstedt v. Broers*, 
in support of this proposition. 

In the light of his argument the question that arises is as to whether the interests 
of the trust and its welfare did really demand that the petitioner a member of the 
Advisory Board, should be removed from office and whether his absence did really 
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contribute to any prejudice to the interests of the trust. Unless it be that his conti- 
nuous absence was an impediment in the way of the proper functioning of the Advisory 
Board and that the interests of the Trust really suffered by reason of his continuous 
absence, or there were circumstances which impressed the Court that his continuous 
absence was a serious handicap to the smooth and efficient administration of the 
trust to its best advantage, it is difficult to say how the question of the protection of the 
interests of the trust or its welfare could be brought into the fore for removing a person 
who has not attended, especially when it was not made compulsory on him to attend 
or when he was not put on notice that if he failed to attend a certain number of 
meetings he should forfeit his place. No doubt Mr. Gopalaswami Ayyangar said 
that one of the conditions imposed for eligibility to be a member of the Advisory 
Board is that he should be a resident of the municipal limits of Nagapattinam and 
since the present petitioner was not available in Nagapattinam, within its municipal 
limits, the President of the Advisory Board and the managing trústee of the trust were 
both of them within their province to take the matter to the District Judge and the 
District Judge was justified in removing the petitioner and appointing another in his 
place. In this case, it is not so much a question of error of jurisdiction to justify 
intervention under section 115, Civil Procedure Code; but it is largely a question as 
to how far the power exercised by the learned District Judge has been exercised 
in a proper and judicious manner. When the petitioner left India he had taken 
leave of the President of the Advisory Board and after having gone there, when he 
fell ill he had also intimated to the President that he was ill and was convalescing ` 
and expected to return within a month. He also sent a medical certificate, though 
he was not compelled to send any medical certificate about his illness and detention 
for reasons beyond his control. Such being the case, as already observed, there was 
no ground for the Managing trustee or the President of the Advisory Board to suspect 
the bona fides of the petitioner or to feel that his absence had done any serious wrong 
or caused any prejudice or detriment to the interest of the trust. In the absence of 
proof of these, the order of the District Judge cannot be supported. 


Mr. Vaidialingam raised a further point which he said militated against the 
legality of the order passed by the learned District Judge. He argued that even 
granting that the District Judge had power to remove a person whom he had nomi- 
nated to the Advisory Board, still such removal cannot take place without a notice 
being issued to the person concerned to show cause why he should not be removed 
from office, and that it was necessary in the interests of natural justice that the per- 
son sought to be removed and against whom an order was being sought to be made 
should be put on notice and he should be given an opportunity to explain and show 
cause why such an order should not be passed against him. Notice was required to 
be sent to him to show as to whether his inability to render service, which was all that 
counted according to Mr. Gopalaswami Ayyangar, was really for reasons beyond 
his control, or it was sheer neglect and indifference to the duties expected of him as a 
member of the Advisory Board. No doubt it may be open to the appointing autho- 
rity to think of a more useful and competent person when the one appointed by it was 
not rendering service as could be expected or had proved himself to be incompetent 
or otherwise disqualified. But that is not the case here. The petitioner was always 
willing to come back and render service as a member of the Advisory Board, and 
possibly if notice had been given to him, there was every chance of his rushing back 
to India and begin functioning as a member of the ‘Advisory Board. But no such 
notice has been given to him after the two authorities, namely, the President of the 
Advisory Board and the Managing trustee of the Darga, had reported to the Dis- 
trict Judge that the petitioner was absenting himself for a long period from attending 
meetings of the Board. Mr. Gopalaswami Ayyangar however contended that notice 
was not necessary in such a case, beacause it was not a question of a trustee and his 
removal that were involved in this cose, but merely an honorary member of the 
Advisory Board and that notice was usually and generally required to be given only 
when the person who was to be given notice was holding any right as that of a free- 
hold. According to him, a member of the Advisory Board does not hold any proper- 
ty in the legal sense by virtue of his being a member of such an Advisory Board, » 
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The functions of the Board are merely advisory and in that capacity only the peti- 
tioner has been nominated by the District Court. Trusteeship as such has been 
held to be a “freehold interest” but this office of Advisory Board cannot be put in the 
same catagory as Trusteeship. There was therefore nothing wrong in the Court not 
having given notice to the petitioner before he was removed from office is the 
argument of Mr. Gopalaswami Ayyangar. I do not think I can agree with the 
contention put forth by Mr. Gopalaswami Ayyangar. The petitioner did hold an 
office and he had a right to hold that office by virtue of his having been appointed as 
a member and that office as has been contended for by Mr. Gopalaswami Ayyangar 
involved some tights and duties. The Advisory Board is charged with several func- 
tions and duties. The Board has effective power of the administration of the Darga 
by: the trustees and it has to be in constant touch with the affairs of the Darga as 
managed by the Board of trustees. The membership of such a Board, though it may 
be only an Advisory one is certainly a privilege and a right which he is entitled to hold 
and enjoy and ifa person is to be deprived of that privilege and right, it is but natural 
justice that he should be given due notice before his removal takes place. Mr. 
Vaidialingam has contended that the removal of the petitioner from his membership 
of the Advisory Board amounts virtually to a dismissal from his office. Whether it could 
be considered to be a dismissal from his office or not, nevertheless the fact remains 
that the order passed by the learned District Judge was an ex parte order on two letters, 
demi-official received from the President of the Advisory Board and the Managing 
Trustee. The question is how far such an ex parte order against the member of 
the Advisory Board was justified in the circumstances. Unless there is gross mis- 
conduct or misbehaviour in his office and such is proved before the appointing autho- 
rity, any suspension or removal would not be justified. In this case, it cannot be 
said that mere absence would tantamount to a misconduct of any kind, especially 
when there is no provision, as already observed more than once in the scheme decree 
that if a member is absent from any meetings he should lose his office or forfeit the 
same. In this connection a reference to Tiruvambala Desikar v. Manikkavachaka Desikar* 
and the observations made at page 190 becomes relevant. The learned Judge has 
observed at page rgo as follows : 
“Tt is not suggested in the present case that any notice was given to the defendant by Sivagnana 
_ of the charges on which he purporteéd to dismiss him after his return from Benaras, and consequently 
such dismissal is wholly void and inoperative and the defendant, if he has not already succeeded by 
virtue of Exhibit S, remained the junior Pandarasannadhi and on Sivagnana’s death was his legal 
representatives and entitled to succeed him.” 
In Letterstedt v. Broers?, the House of Lords quoted section 1289 in Story’s 
Equity Jurisprudence to the following effect ; 


“ But in cases of positive misconduct, Courts of Equity have no difficulty in interposing to remove 
trustees who have abused their trust ; it is not indeed every mistake or neglect of duty, or inaccuracy 
of conduct of trustees, which will induce Courts of Equity to adopt such a course, But the acts or 
omissions must be such as to endanger the trust property or to show a want of honesty, or a want of 
proper capacity to execute the duties, or a want of reasonable fidelity ”, 


and further observed as follows : 


“ It seems to their Lordships that the jurisdiction which a Court of Equity has no difficulty in 
exercising under the circumstances indicated by Story is merely ancillary to its principal duty, to see 
that the trusts are properly executed. This duty is constaantly being performed by the substitution 
of new trustees in the place of original trustees for a variety of reasons in non-contentious cases, And 
therefore, though it should appear that the charges of misconduct were either not made out, or were 
greatly exaggerated, so that the trustee was justified in resisting them, and the Court might consider 
that in awarding costs, yet if satisfied that the continuance of the trustee would prevent the trust being 
properly executed, the trustee might be removed. It must always be borne in mind that trustees 
exist for the benefit of those to whom the creator of the trust has given the trust estate.” : 


These observations though they apply to trustees are still apposite in this case in that 
the learned counsel for the respondent had not succeeded in showing that there has 
been anything on the part of the petitioner that could be legitimately claimed to 
entail any danger to the trust property or to show a want of honesty, or a want of 
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proper capacity to execute the duties, or a want of reasonable fidelity. No such 
thing has been alleged or proved against the petitioner in this case. 


It must also be remembered that in ordering the removal of a member of the 
Advisory Board the Court was exercising only judicial functions and it was determin- 
ing as to whether a member of the Advisory Board was competent any more to htld 
the office or whether he has ceased by reason of the circumstances complained against 
him to hold the office any further. In exercising such judicial functions and in 
determining the rights of a member of the Advisory Board to hold office or otherwise, 
certainly the principles of natural justice require that there should be,notice given to 
him in order to show that he had not acted in such a manner as to deserve a removal 
from his office. Mr. Vaidialingam has invited my attention to numerous decisiogs 
én this point and I do not think I need go into each one of them in detail. It is 
sufficient for me to state that these decisions lay down the proposition that in a case 
where the Court is called upon to exercise judicial functions in determining the rights 
and liabilities of parties, the party should be before the Court and the Court should 
hear whatever explanations that the party might be willing to offer before any adverse 
order is passed-against him. These decisions are: Balakrishna Udayar v. Visudeva 
Ayyar!, Ranganatha Thathachariar v. Krishnaswami Thathachariar®, Lakshmana v. 
Govindan®, Ebrahim Saheb v. Regional Transport Authority, Tanjore’, and Seetharamaiya v. 
Bhaskaranarayana®’, In my view the absence of notice to the petitioner before his 
office was held to have been vacated and before it could be filled up by another 
person, notwithstanding the fact that the appointing authority was competent to 
remove a person, is certainly not legal, nor proper and is vitiated. It does not 
appear to be also the case that the complaining parties have really made out a case 
for the removal of the petitioner from his office knowing as they do that he was 
absent from Nagapattinam only with a view to return to his place of permanent 
residence and that he was prevented by reasons beyond his control in doing so in 
the immediate future. 


Therefore, considering all the circumstances, I am of the opinion that the order 
of the learned District Judge was not competent and that it was not rightly made. 
This order therefore has to be set aside and it is set aside accordingly. Until the 
expiry of the period of three years the petitioncr will therefore be deemed to con- 
tinue to be the holder of the office of membership of the Advisory Board. This 
Civil Revision Petition is therefore allowed with costs. 


V.S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. JusTICE RAMACHANDRA IYER. 


V. S. T. Thanusthaseem Hammepalli Madarasa, Melapalayam, 
Tirunelveli District, represented by its Huqdar, V. S. T. Syed 
Thameem ..  Petitioner* 


U. 


Melapalayam Municipality, represented by its Commissioner, 
Melapalayam, Tirunelveli District .. Respondent, 


Madras District Municipalities Act (V af 1920), section 260 (2)—Praperty tax in respect of markets 
—Basis of levy— Gross income from the market—If could be the basis. 


Having regard to the nature of the fees that are generally collected in a market, it cannot ke 
said that all of them constitute income from the property as such. Hence the levy of property tax 
by a Municipality in respect of a market on the basis of the gross income is not correct as that income 
would include not only the rent for the use of the property but also other payments made or fees 
received by the owner of the market. Fees levied in a market which are not in the nature of rent 
but which could by virtue of section 260 (2) of the District Municipalties Act and the notifications 
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issued thereunder be levied and collected by the owner, could not properly form part of any basis 
for assessment for purposes of property tax for the market. 


Where an assessment of tax includes an item which could not properly be included, the whole 
assessment would beinvalid, unless the part which is invalid is severable from the rest. f 
~ Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed with W.P. No. 151 of 1957 
on the file of the High Court the High Court will be pleased to issue a writ of certiorari 
-calling for the records relating to the Demand Notice Nos. 176, 362 and 112 (Assess- 
ment No. 9518) for the half-years ending 31st March 1955, 31st March 1956 and 
goth September 1955 respectively for House No. 177, Hameempuram Street, Mela- 
palayam and quash the said notices. 


The Advocate-General (V. K. Thiruvenkatachari) and T. Martin, for Petitioner, 
K. Veeraswami (The Additional Government Pleader), for Respondent. 


The Court made the following 


Orper.—These are applications under Article 226 of the Constitution to call 
for the records connected with the Demand Notice No. 176 (Assessment No. 9518) 
for the half year ending 31st March, 1955 and Demand Notice No. 362 (Assessment 
No. 9518) for the half year ending 31st March, 1956 and Demand Notice No. 112 
(Assessment No. 9518, for half year ending 30th September, 1955 for Door No. 177, 
Hameempuram, Melapalayam and to quash the proceedings of the respondent 
Municipality relating thereto. 


The petitioner is a charitable institution, who owns a private weekly market 
in Melapalayam. The market consists of land with sheds and buildings bearing 
municipal door numbers 144 to 177. Upto and during the year 1955-1956 each 
of the aforesaid numbers had a separate annual value put on it for the purpose of 
assessing the property tax under section 82 of the Madras District Municipality Act. 
The total value for Nos. 144. to 176 was Rs. 1,266 and that for N^. 177 was Rs. 36, 
the entire market was thus assessed to Rs. 1,302. On 2nd March, 1956, the petitioner 
was served with a notice under rule 4 of Schedule IV of the Madras District Muni- 
cipalities Act containing a proposal to enhance the property tax. That notice was 
to operate for 3 half years from the second half of 1954-1955. In pursuance of that 
notice there was an assessment which resulted in an increase of the property tax 
by about 5 or 6 times. The assessment in regard to numbers 144 to 176 is not chal- 
lenged now. These writ petitions relate to the assessment of door No. 177 for the 
second half year of 1954-1955 and for the two half years of 1955-1956. It is un- 
necessary to refer to the details in regard to the assessment beyond stating that the 
assessment of the annual value was arrived at on the basis of the levy of licence fee 
for the market which was 15 per cent of the gross income for the previous year from 
the market. The licence fee for the market was Rs. 1,275. This was fixed at 15 per 
cent of the gross income of the market by way of fees. From that the total income 
from the property, Nos. 144 to 177 was taken to be Rs. 8,526. Deducting the annual 
rental value of door Nos. 144 to 176 as found in the books the annual rental value 
for door No. 177 was arrived at a sum of Rs. 7,260. It may be noticed that the 
assessment in respect of the very same property during the first half of 1954-55 was 
only Rs. 36. The petitioner complains that this assessment was mala fide and was 
also otherwise without jurisdiction. 


It is clear from the above that the assessment was adopted on the basis of the 
gross income received by the petitioner from the market for the previous year. 


Section 260(2) of the Madras District Municipalities Act specifies the kinds 
of fees that may be levied in a market. It states : 


“ The council may in any public market levy any one or more of the following fees at such rates 
and may place the collection of such fees under the management of such persons as may appear to it 
proper or may farm out such fees (for any period not exceeding three years at a time and) 
on such terms and subject to such conditions as it may deem fit : 


(a) fees for the use of, or for the right to expose goods for sale in, such markets ; 


A 
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(b) fees forthe use of shops, stalls, pens or stands in such markets ; 


(c) fees on vehicles or pack animals carrying, or on persons bringing, goods for sale in ‘such 
market ; 


(d) fees on animals brought for sale into, or sold, in such markets ; and 
(e) licence fees on brokers, commission agents, weighmen and measurers practising’ their calling 
in such matkets.”’ 7 
From the above it can be seen that the fees leviable in respect of a market is 
not always referable to the value of the property as such or the user of the soil. For. 
instance the levy of a fee on vehicles which bring the goods for sale, in the market, 
and on brokers, commission agents and weighmen cannot in any sense be said 
to be a fee in respect of the occupations of the property. Section 78 of the 
District Muncipalities Act is the charging section, which authorises the levy of 
property tax. Section 82 which relates to the method of assessment of the pro- 
perty runs thus: 
“ (1) Every building shall be assessed together with its site and other adjacent premises occupied 


asan appurtenance thereto unless the owner of the building is a different person from the owner of such 
site or premises. 


(2) The annual value of lands and buildings shall be deemed to be the gross annual rent at 
which they may reasonably be expected to let from month to month or from year to year. (Less a 
deduction, in the case of buildings, of ten per cent. of that portion of such annual rent which is attri- 
butable to the buildings alone, apart from their sites and the adjacent lands occupied as an 
appurtenance thereto) and the said deduction shall be in lieu of all allowance for repairs or on any 
other account whatever ’’. i 
It is unnecessary to refer to the proviso to that sub-section and to sub-section 
(3) of that section. Section 82(2) makes it plain that the annual value of the lands 
is the gross annual income which may be expected from the property. The word 
rent itself implies that it is a profit from the property demised. The measure of 
rateable value is, therefore, defined by the statute as the rent which may be reasonably 
expected. 


In M. S. M. Railway Co., Lid. v. Bezwada Municipality}, the Privy Council 
ọbserved at page 6 : 

“ Section 82 (2) prescribes how the annual value of lands and buildings is to be ascertained. Itis 

to be deemed to be the gross annual rent at which they may reasonably be expected to let from month, 
to month or from year to year less 10 per cent. in the case of buildings. The spectre of the hypothetical 
tenant, so familar an apparition in English rating law, is here invoked.” 
The criterion for the assessment isthe rent at which a hypothetical tenant might 
reasonably be expected to pay for the property in question. As the word rent im- 
plies a return or profit for the use of the property, payment that can legitimately 
be taken as a basis for the calculation of the annual value-would be that which would 
be referable to the use of the property and not any other kind of income which the 
owner may get, 


The question, therefore, is whether in regard to the assessment of a market, the 
gross income earned by the owner of the market, could be taken to be the annual 
rent which the property would yield if let out to a tenant. I have already referred 
to the nature of the fees that are generally collected in a market not all of which could 
be said to be income from the property as such. The municipality in the instant 
case has proceeded to assess the market to property tax on the basis of the licence 
fee. The licence fee is calculated at 15 per cent..of the gross income from the market. 
Such income would include not merely that referable to the rent for the use of the 
property but also other payments made or fees received by the owner of the market 
which are set out in section 260(2) of the Act. 


In England the right to hold a market is in general, a franchise granted by the 
King. That conferred a right to hold a concourse of buyers and sellers to dispose 
of the commodities in respect of which the franchise was given. The essence of 
such franchise is tha? the holder had the monopoly of the market. That monopoly 
carried with it a right to exclude other persons from holding market in the same area, 
oe eg 
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The holder of the franchise was also entitled by virtue of the grant to levy fees for 
entry into the market. Such a right is not known to the Indian Law, where the 
holding of a market is an incident of the property. A person, therefore, who owns 
the property can hold a market in India. But the principles of law relating to 
rating under the English Law afford guide for appreciating or elucidating the various 
items of income from a market which could properly be taken account of in assessing 
the value of a property. In 25 Halsbury’s Laws of England (Simonds edition,) at. 
page 397 it is. stated thus :— 

** The franchise of toll is an incorporeal hereditament, and as such was formerly assessable to the 


land tax, but land tax remains chargeable only where it was chargeable on a property for the land 
tax year 1948-1949 and the property has not been exonerated. 


Inasmuch as tolls in the strict sense of he term, unlike stallages are profits, not of the soil, but 
of the market, payable in respect of the use of the market and not in respect of any user or occupation 
of the market-place, they cannot be taken into account in estimating the value of the market-place 
for the assessment to the general rate, (b) and this is eugally the case whether they are granted by 
charter or payable by statute, and whether they are payable by the buyer upon sales in the market 
or upon the entry of goods into the market and (e) although they are taken by a corporation and 
applied to public purposes.” 

In The Queen v. Caswell+, it was held that tolls authorised to be taken by an 
Act of Parliament, in respect of cattle brought into a market for sale, which become 
due as soon as the cattle were brought into the market place, and before the cattle 
were put into a pen or tied up, were mere market tolls, and not in the nature of 
stallage or tolls taken in respect of the use of the soil ; and in assessing the lessee of 
the market and tolls to the poor-rate in respect of his occupation of the market place, 
such tolls could not be taken into account as enhancing the value of the occupation. 


At page 331, Cockburn, C.J., observed as follows ;— 


“I am of opinion that this toll, payable for the admission of cattle into the market, is not properly 
the subject of a rate. The distinction between market tolls and stallage has been long taken and 
established ; though it is, in my opinion to be regretted : for a man, who occupies the soil of a market 
with the occupation enhanced in value by reason of this toll ought to be assessed to the rates and con- 
tribute to the public burthens in proportion to the value of his occupation. But we must abide by 
the distinction founded on this principle of ancient law, and take it as established that tolls payable 
merely as market tolls for the use of the market are not rateable, whereas the toll paid for the use of a 
stall which occupies the soil is rateable.” i 
In that case the distinction made was between the tolls for commodities brought 
into the market use by virtue of the franchise and not those levied for the use of the 
land, the latter category alone being taken into account for the levy of a rate. As 
I have indicated above there is no question of franchise in this country. But that 
does not mean that all the fees that are levied in the market are for the use of the 
property. For instance the fees levied in a market may be either for occupation 
or for mere entry. It is possible to conceive of cases where a person who does not 
want to occupy any portion of the market brings headloads of goods to deliver over 
to a vendor in the market. It cannot be said that that person is occupying any 
portion of the market so as to include the fee paid by him as one in respect of ọccu- 
pation of the premises. Section 260 enables the owner of the market to levy fees 
on brokers and other businessmen. It cannot be said that such fees are in respect 
of any property or the occupation of the soil thereof. 


Mr. K. Veeraswami, who appeard for the municipality referred to the decision 
in Percy v. Ashford Union®. In that case a person was rated as the occupier of tolls, 
lands and buildings situated in a cattle market and amongst the gross receipts upon 
which the valuation was estimated were items for the cattle admitted into the market. 
A question arose whether the tolls levied for admitting cattle into the market were 
incident to the soil so as to be taken into consideration for increasing the rates.and 
were not mere market tolls which could not be so rated. It was contended that 
the levy of fees in regard to the tolls above mentioned were deemed to be under a 
franchise or incorporeal hereditament and not an incident to the soil. The learned 
Judges found that there was no evidence of the franchise in the case granting such 


se 
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aright. That decision could only be treated as one based on the facts proved. In 
Duke of Bedford v. Overseers of St. Paul Covent Garden’, it was held that where a market 
was divided into various stands, shops, or stalls like potato stands, fruit market, 
flower stands, the tolls levied in respect of such market arose out of the use of the soil 
and were in the nature of stallage tolls so as to be rateable under the appropriate 
enactments. It was held in that case that if no specific place was appropriated it 
should be held to be a toll in the nature of a franchise and not rateable. But if the 
tolls were paid in respect of the user of definite portion of the soil, they being in the 
nature of stallage income, could be taken into account for the purpase of assessing 
the rate. 


* This question has been dealt with in Ryde on Rating, 1946 Edition, at pagts 
488 to 497, and referring the two cases referred to above the learned author observes 
that the real distinction between the two cases, is that in R.V. Caswell®, there was no 
specific appropriation of particular parts of the markets by particular classes of cattle 
whereas in Duke of Bedford v. Overseers of St. Paul Covent Garden!, the market was di- 
vided into horse stands, fruit markets, flower stands etc. It is however clear that 
the assessment for rate under Enlgish Law was on the basis of the income received 
by the use of the soil, and not other income from -the property. 


Under section 82 (2) of the Madras District Municipalities Act, it is only the 
rent of the hypothetical tenant that should be ascertained and the property assessed 
for the purpose of taxation. Fees levied in a market which are not in the nature 
of rent but which could by virtue of section 260 (2), and the notification thereunder 
be levied and collected, could not properly form part of any basis for assessment for 
. the purpose of property tax. In the present case the municipality was clearly in 
error in taking the total licence fee collected from the market as the basis of the levy 
of property tax for the market. 


In this connection Mr. Veeraswami, the learned Advocate for the municipality, 
referred me to the decision in Madurai Municipality v. Kamakshisundaram Chettiar®. 
In that case it was held that though the fair rent was fixed for a building under the 
provisions of the Madras Buildings (Lease and Rent Control) Act, 1949, the Muni- 
cipality was not precluded from taking that rent alone, while a higher rent was ac- 
tually received or could reasonably be expected to be received. That decision was 
only concerned with the case as to whether the assessing authority could on the terms 
of section 82 base the assessment on the rental income by a hypothetical tenant or 
was restricted to the fair rent fixed under the Control Acts. On the terms of sec- 
tion 82, the learned Judges held that the former was the correct basis. That decision, 
however, did not concern itself with the question whether all the profits from the 
property should be taken into account or only that portion of the profits referrable 
to the rental value alone should be taken into consideration while assessing the annual 
value under section 82. : 


In Ramanarain Sons, Ltd. v. Assistant Commissioner of Sales Tax‘, the Supreme Court 
observed at page 497 that when an assessment is not for an entire sum, but for se- 
parate sums, dissected and earmarked each of them to a separate assessable item, a 
Court can sever the items and cut out one or more along with the sum attributed to 
it, while affirming the residue. But in respect of the totality of the property treated 
as assessable the wrongful inclusion in it of certain items of property which by virtue 
of a provision of law were expressly exempted from taxation rendered the assessment 
invalid in foto. The learned Judges of the Supreme Court approved of a passage 
in Bennett and White (Calgary), Lid. v. Municipal District of Sugar City, at page 816 to 
the following effect :— : 

‘When an assessment is not for an entire sum, but for separate sums. dissected and earmarked 
each of them to a separate assessable item, a court can sever the items and cur out one or more along 
with the sum attributes to it, while affirming the residue. But where the assessment consists ofa 


_ es eee 
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single undivided sum in respect of the totality of property treated as assessable and when one com- 
ponent (not dismissible as de minimis) is on any view not assessable and wrongly included, it would seem 
clear that such a procedure is barred, and the assessment is bad wholly. That matter is covered by 
authority. In Montreal Light, Head and Power Consolidated v. City of Westmount, the Court (see especially 
per Anglin, C.J.) in these conditions held that an assessment which was bad in part was infected 
throughout, and treated it as invalid. Here their Lordships are of opinion, by parity of reasoning, 
that the assessment was invalid in toto”. 

From the above statement of the law, it is clear that where an assessment in- 
cludes in it an item which could not properly be included the whole assessment 
would be invalid, except in those cases where the part which is bad is severable 
from the rest. “There is no evidence in the present case as to which of the items of 
fees levied by the owner of the market are exempted from being included as rental 
income from the property. It should, therefore, be held that the entire assessmerft 
is invalid and made without jurisdiction. 

I, therefore, issue the writ prayed for quashing the orders for the period covered 
in these three writ petitions. 


R.M. ——_—_. Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RAJAGOPALAN AND Mr. Justice BALAKRISHNA 
AYYAR, 


Rayalseema Constructions by Managing Partner C. V. Venugopal.. Petitioner* 
U. 
The Deputy Commercial Tax Officer, Mannady Division, Madras .. Respondents. 
Gonstitution of India (1950), Article 265—Scope and effect of—Power to impose or collect tax—Limits. 


i? 

Article 265 of the Constitution of India provides that no tax shall be levied or collected except 
by authority of law. The words ‘ levy’ and ‘ collection’ are used in the article in a comprehensive 
manner and they are intended to include and cover the entire process of taxation commencing from 
the taxing statute to the taking of the money from the citizen. The Article enjoins that every stage 
in this entire process must be authorised by law. 


The mere fact that an assessment has heen made and the aggrieved party has not pursued his 
remedies under the taxing statute does not by itself make the assessment lawful or legal if the assess- 
ment itself is made in pursuance of an ultra vires provision or is made without any jurisdiction. There 
is no question of such assessments becoming final under the taxing statute. A mistake in the exercsie 
of the power has to be rectified by resort to the normal remedies of appeal, revision, etc. But where 
there is a total want of jurisdiction, a mere attempt to usurp jurisdiction can be restrained. 


Petitions under Article 226 of the Constitution of India, praying that in cir- 
cumstances stated therein, and in the affidavits filed therewith the High Court will 
be pleased to issue a writ of mandamus directing the respondent herein to forbear from 
realising from the Petitioners herein the arrears of tax claimed under assessment 
Nos, A-2/11168/51-52, dated 25th March, 1953, and A-2/11168/ 52-53 dated grd 
December, 1953. 

M. Natesan, T. T. Srinivasan and A. N. Rangaswami, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) to assist the Court and the 
Additional Government Pleader (K. Veeraswami), on behalf of the Respondents. 
The Judgment of the Court was delivered by 


Balakrishna Ayyar, 7.—The questions for determination in all these three writ 
petitions are the same; and, we shall therefore deal with them together. 


The relevant facts are these. The Rayalseema Constructions, who is the peti~ 
tioner in Writ Petition Nos. 91 and 142 of 1957, is a firm of construction engineers. 
For the year 1951-1952 the firm was assessed under the Madras General Sales Tax 
Act, 1939, on a gross turn-over of Rs. 2,23,174-10-0 as on “works contracts”. The 
Order of assessment was made on 25th March, 1953, and, it was then determined 
i SO Oe a 
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that a sum of Rs. 2,440-15-7 was payable by the firm. Deducting the payments 
made by the firm a balance of Rs. 775-15-9 remains due in respect of this assessment. 
For the year 1952-1953, the gross turn-over of the firm was computed to be 
Rs. 2,54,666-13-9 and the assessment was madein a sum of Rs. 2,785-6-9. 
Deducting the various payments made by the firma sum of Rs. 1,725-6-9 
remains due in respect of this assessment. 


The Department demanded payment of these sums amounting to Rs. 2,501-6-4. 
By that time this Court had held in Gannon Dunkerlay (Madras), Lid. v. The State 
of Madras}, that “ works contracts ” did not involve any element of sale of materials 
and that therefore the levy of sales tax in respect of those materials was unlawful. 
The petitioner pointed this out to the Commercial Tax Officer on grd August, 1954. 
Nothing happened for a long time. But, on 26th November, 1956, the Deputy Cont- 
mercial Tax Officer wrote to the petitioner that he had been directed to-take steps 
to collect this arrear under the Revenue Recovery Act, and, in view of that, he called 
upon the petitioner to pay up this amount. The subsequent representations which 
the petitioner made to the appropriate authorities proved of no avail. The peti- 
tioner has therefore come to this Court, for the issue of a writ of mandamus or 
other suitable direction, to the Deputy Commercial Tax Officer, Mannady Division, 
Madras 1, requiring him to forbear from collecting these amounts. 


The petitioner in Writ Petition No. 270 of 1957 is a firm of tanners belonging 
to Vaniyambadi, which held a licence under the Madras General Sales Tax Act. 
In an order which he had made on 31st March, 1955, the Deputy Commercial 
Tax Officer found that the total turn-over of the firm was Rs. 3,83,883-7-9. Of this 
only a sum of Rs. 5,787-12-0 represented the value of purchase made inside the State 
of Madras. The balance of Rs. 3,78,095-11-9 was the value of untanned hides and 
skins which the petitioner firm had purchased outside the State of Madras. The 
Deputy Commercial Tax Officer exempted a sum of Rs. 32,314 representing the 
value of untanned hides and skins which were sold as such by the petitioner firm 
and assessed the petitioner on the balance of Rs. 3,45,761-11-9. 


This Court held in Hajee Abdul Shukoor & Co. v. State of Madras? that : 


_ “Under rule 16 (3) (i) it is only the sale of untanned hides and skins by a licensed dealer to a 
licensed tanner who tans the same that gives rise to a tax liability. Purchases of untanned hides 
and skins by tanners from persons other than licensed dealers are not within the taxing provision. 


Therefore in computing the purchase turn-over of a licensed tanner only the sales to him from 
licensed dealers could be included.”’ 

In view of this decision the petitioner firm filed an appeal to the Commercial 
Tax Officer on atst February, 1956. But he dismissed the appeal on the ground 
that it was barred by time. The further appeal to the Salés Tax Appellate Tribunal 
also failed for the same reason. In these circumstances, the petitioner has come 
to this Court for the issue of an appropriate writ to prohibit the State of Madras 
recovering the amount from the petitioner. 


The case for the petitioners is that since it has now been established by the 
decision in Gannon Dunkerley (Madras), Lid. v. The State of Madras}, so far as “Works 
contracts ” are concerned, and by the decision in Hajee Abdul Shukoor @ Co. v. State 
of Madras? in respect of untanned hides and skins that the levy made upon the 
petitioners is unlawful they are not liable to pay the amounts, that the State has no 
lawful authority to require payment of net amounts and that therefore there 


a 


should be a direction prohibiting the State from collecting that amount. 43 4 


The case for the Government, however, is that though it may have been 
-established by subsequent decisions that the relevant provisions of the Act and the 
Rules did not authorise the imposition of the tax-amounts now in question the 
assessments are not nullities and that they have become final. Once an assessment 
has become final the amount charged thereunder remains payable and the State 
is entitled to colleet it. 
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The arguments in the case perhaps inevitably, spread over a wide area and in- 
volved the investigation of certain subsidiary questions as to how far the decisions 
‘given by the Privy Council prior to the Indian Independence Act are binding on 
the High Courts, and, to what extent the existence of an alternative remedy should 
influence this Court in exercising its writ jurisdiction in a matter of this kind. But, 
‘we consider it unnecessary to traverse all that ground over again, and, shall confine 
-ourselves to the decision of the main questions before us. 


The situation is this. The Commercial Tax Officers who made the assessment 
in-these cases had jurisdiction in respect of the subject-matter. They had also juris- 
-diction in respect of the persons concerned. At the time they made the assessments 
they bona fide believed that the assessment was in accordance with the law. But, 
subsequent judicial investigation showed that the law conferred upon them no power 
to make the levy and that therefore they had no jurisdiction to impose the tax. But, 
‘the assessments became “ final” since either there were no appeals or the appeals 
failed On one ground or other. 


In support of their contention that the Government have no power to collect 
the amounts involved in these petitions, learned counsel for the petitioners cited a 
number of decisions, and to some of these, we shall now refer. 


The first of these is reported in Sugar Syndicate v. Excise and Taxation Commissioner, 
Punjab+, The petitioner in that case was the Sugar Syndicate, Bahadargarh. It was 
liable to pay sales tax under section 4 (2) of the East Punjab General Sales Tax Act, 
1948, on the sales it effected after 31st March, 1950. The Syndicate, however, filed 
returns before the assessing authorities relating to sales made between 7th January, 
1950 and grst March, 1950 and paid a sum of Rs. 4,030-14-3 as sales tax on such 
‘sales. As a matter of actual fact, however, the Syndicate was not bound to pay tax 
in respect of those sales. The mistake was not discovered till some time in September, 
‘1952. The Syndicate then applied for refund of the amount under section 12 of 
the Act. That application, however, was rejected by the concerned officer. The 
‘revision petition filed by the petitioner also failed. So it went to the High Court 
-and asked for an appropriate writ. : 


It was conceded by the learned Advocate-General. that the Syndicate was not 
liable to pay sales tax on sales effected between 7th January, 1950 and gist March, 
1950 and that its levy was not warranted by the provisions of the Act. The High 
‘Court allowed the petition and directed that a writ of mandamus should issue direct- 
ing refund of the amount. 


The argument of counsel for the petitioners was that the present are a fortiori 
‘cases. If money actually paid over to Government could be got back from Govern- 
‘ment, surely, it was said a direction can issue to the Government to forbear from 
-collecting something that is not lawfully due to them. 


The second case is reported on page 579 of the same volume, State of Uttar 
Pradesh v. Kanhaiya Lal?. In that case, a firm which was dealing in buillion, gold 
and silver ornaments, entered into forward contracts in silver as part of its business. 
In respect of such contracts it was assessed to sales tax in the years 1948-49, 1949-50 
and 1950-51, and, the amounts were paid. In 1952 the Allahabad High Court held 
that the provisions of the U.P. Sales Tax Act purporting to impose sales tax on forward 
-contracts were ulira vires. Thereupon the firm applied ta the Commissioner of 
Sales Tax for a refund of the sums which had been collected from it. The refund 

-was refused. ‘The firm thereupon filed a petition for the issue of a writ of mandamus 
requiring the’ Sales Tax Officer and the Government to refund the amount. The 
petition was allowed by Chaturvedi, J. The State of Uttar Pradesh appealed. The 
Advocate-General for the State argued that the amount in dispute was paid by the 
respondent firm under a mistake of law and was therefore irrecoverable. This con- 
tention was negatived and the appeal dismissed. s 
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It will be noticed that in this case as in the cases before us the assessment had 
become final under the U.P. Sales Tax Act. None the less the Court directed refund 
of the tax which had been collected on the basis of an ultra vires provision contained 
in the local Sales Tax Act. It must, however, be mentioned that the points taken 
before us, namely, that the assessment had become final and that therefore Governe 
ment was entitled to collect or retain the tax, was not urged before the Allahabad 


High Court. 


The next decision whch was referred to on behalf of the petitioners is reported 
in Orient Paper Mills, Ltd. v. State of Orissa. In that case a limited liability company 
called Orient Paper Mills Ltd., paid nearly Rs. 5,50,000 as sales tax in respect of 
its transactions from 1st January, 1950 to gist March, 1951. The assessment 
ittcluded sales tax in respect of inter-State sales. When the petitioners came tô 
know the decision of the Supreme Court in the United Motors Case-State of Bombay 
v. United Motors (India) Ltd.?, they realised that no liability had been laid on them 
to pay sales tax in respect of inter-State sales and so applied for refundof the sums 
they had paid. The refund was refused. ‘The main ground on which refund was 
refused was that the order of assessment not having been successfully challenged in 
appeal or revision had become final and that the assessment could not be re- 
opened merely because of the change in the law brought about by the decision 
of the Supreme Court. The Orissa High Court held that unless the application 
for refund was time-barred the taxes must be refunded. 


“The mere fact that the assessment order was not challenged by way o -appeal or revision unde 
the other provisions of the Act seems immaterial”. 


It will be noticed that this case is directly in point It remains to add that the 
decision in State of Uttar Pradesh v. Kanhaiya Lal®, was confirmed by the Supreme 
Court in Sales Tax Oficer v. Kanhaiya Lal Mukund Lal Saraf*. 


On ike ctLer side, the leaared GCcvermeni Pleader relied on Raleigh Investment 
Co. Lid, v. Governor-General in Council®, and Commissioner of Income-Tax. West Punjab v. 
Tribune Trust, Lahore’. 


The facts in the former case were these. The Raleigh Investment Co., Ltd., 
was assessed to income-tax by the appropriate Income-tax Officer who included in 
the income of the company dividends declared and paid outside British India to 
persons not resident in British India. The company contended that the provision: 
of the Indian Income-tax Act which authorised the Income-tax Officer to do this was 
ultra vires the Indian Legislature, and, it filed a suit to recover the amount which it 
had paid in pursuance of the assessment. The High Court of Calcutta held that the 
provision was ultra vires and that its jurisdiction to entertain this suit was not barred 
by section 67 of the Income-tax Act. On appeal the Fedefal Court reversed the 
decision of the High Court. The Company then appealed to the Privy Council, 
which observed : 


“ An assessment made under the machinery proviced by the Act, if tased on a provision subse- 
quently held to be ultra vires is not a nullity like an order of a Court Jacking jurisdiction. Reliance 
on such a provision is not an excess of jurisdiction Lut a mistake of law mace in the course of its exer- 
cise. Their Lordships therefore regard the suit as in truth directed exclusively to a modification of 
the assexsment. 


t The argument for the appellant was that an assessment was not an assessment “made under 
the Act’? if the assessment gave effect to a provision which was ultra vires the Inaian Legislature. In 
law such a provision, being a nullity, was non-existent. 

% * * © # x 


The obvious meaning, and in their Lordships’ opinicn the ccrrect meaning. of the phrase “‘assess~ 
ment made under the Act” is an assessment finding its origin in an activity cf the assessing «cer 
acting as such. The circumstance that the assessing c fficer has taken into account an ultra tires provi- 
sion of the Act isin this view immaterialin determining whether the assessment is ‘‘ made under 
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ihe Act ”, Thephrase describes the provenance of the assessment ; it does not relate to its accuracy 
n point oflaw. The use of the machinery provided by the Act, not the result of that use, is the test ”? 


. In the end, their Lordships dismissed the appeal. 


* Jt will be noticed that the principal question which their Lordships had to decide 
was whether or not the suit was barred by section 67 of the Indian Income-tax Act. 
That section so far as it is here material ran: 

? à No suit shall be brougat in any Civil Court to set aside or modify any assessment made under 

is Act...” 

This section ousted the jurisdiction of the Civil Court in respect of any assessment 
made under the Act. Even though a particular provision of the Act which was called 
in aid in order to make the assessment was ultra vires, by reason of that circumstance 
alone the assessment did not cease to be one made under the Act, and, in effect and 
substance, that is what their Lordships really decided. The argument on behalf 
of the Company was that an assessment was not an assessment made under the Act 
if the assessment gave effect to a provision of the Act which is ultra vires the Indian 
Legislature. The decision was that none the less the assessment would he an assess- 
ment made under the Act and therefore the jurisdiction of the Civil Court stood ousted 
by section 67 of the Act. It was not in contention before their Lordships that sec- 
tion 67 of the Indian Income-tax Act was itself ultra vires the Indian Legislature. 
That being so, the Indian Legislature could prohibit civil Courts from entertaining 
suits which sought to question or modify an assessment made under the Indian 
Income-tax Act, 


This decision is only an authority for the proposition that a suit would not lie 
io set aside or modify an assessment made under the Indian Income-tax Act. 


The next and even more important circumstance to remember about this case 
is that the decision was given under the Government of Indian Act, 1935, which con- 
tained no provisions analogous to Article 265 which appear in our Constitution. 
This Article states in explicit terms : 

” No tax shall be levied or collected except by authority of law ”. 


And this makes a vital difference. We have an express prohibition against the levy 
cor collection of tax save under the authority of law and the Constitution also provides 
remedies for enforcing that prohibition. The Government of India Act, 1935, 


contained no such provisions. 


The facts in Commissioner of Income-tax, West Punjab v. Tribune Trust, Lahore’, were 
as follows : In respect of the assessment for the year 1932-33 the Tribune Trust, 
Lahore, claimed exemption under section 4 (3) (i) of the Income-tax Act. The 
matter was finally decided by the Privy Council in favour of the assessee. Meanwhile 
-during the pendency of the appeal before the Privy Council assessments continued to 
be made in respect of the same property disallowing the claim for exemption which 
the assessee had preferred. The assessee did not appeal against the orders disallow- 
ing its claim. “After the assessee succeeded before the Privy Council in respect of the 
year 1932-33 the assessee applied to the Commissioner to re-open the assessments for 
the years subsequent to 1932-33 and quash the assessments as they had become a 
nullity in view of the decision of the Privy Council. ‘The Commissioner of Income- 
tax rejected the applications. On a case being stated, the High Court ruled in favour 
of the assessee. The Commissioner of Income-tax appealed to the Privy Council 
and the appeal was allowed. Their Lordships observed : 

‘Upon this footing, then the argument must be that the assessec has a rignt enforceable agains t 
the Commissioner to require refund of tax paid by him upon grounds of equity and good conscience 
though the assessment has been made and the tax received in good faith. 

Their Lordships cannot accept this argument. They have reviewed the Code of Income-tax 


Jaw for the purpose of showing that it exhaustively defines the obligations and remedies of the tax- 
payer. It would be waolly incompatible with this that he should have collateral right, necessarily 
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vague and ill-defined founded on the principles of equity and good conscience. Their Lordships- 
are of opinion that the only remedies open to the tax-payer, whether, in regard to appeal against 
assessment or to claim for refund, are to be found within the four corners ofthe Act. This view of his- 
rights harmonises with the provision of section 67 to which reference has already been made, that 
no suit shall be brought in any Civil Court to set aside or modify any assessment made under the 
Act., Itis the Act which prescribes both the remedy and the manner in which it may be enforced,” 
This case presents no difficulty. The Officer who made the assessment had juris- 
diction. as regards the subject-matter. He has also jurisdiction as regards the 
assessee concerned. All that happened was that he made a mistake in applying cer- 
tain provisions of the Act. It was not a case of want of jurisdiction but, a case where 
an erroneous decision was given in respect of a matter in respect of which jurisdiction 
undoubtedly existed. In the case before us, the question is one of jurisdiction, of 
rather of lack of jurisdiction on the part of the concerned Sales Tax Officers. The 
officers concerned thought that they had jurisdiction to act as they did, but, it was 
subsequently discovered that they had no such jurisdiction. It may next be observed: 
that the remedies now available to the citizen in the writ jurisdiction of this Court 
did not then exist. 


The learned Advocate-General who assisted us in this case at our request took 
us to some of the earlier Government of India Acts and explained in detail the differ= 
ence between the levy of a tax, the assessment of a tax and the collection of a tax. 


Lord Denedin in Whitney v. Commissioner of Inland Revenue+, stated as follows: 


« Now there are three stages in the imposition of a tax : there is the declaration of liability, that 
is the part of the statute which determines what persons in respect of what property are liable. Next 
there is the assessment. Liability does not depend on assessment. That, ex hypothesi, has already 
been fixed. But assessment particularizes the exact sum which a person liable has to pay. Lastly, 
come the methods of recovery, if the person taxed does not voluntarily pay.” 

The learned Advocate-General pointed out that each of these three stages is 
separate and complete and contended that a person who objects to the amount of the 
tax imposed on him ought to avail himself of the remedies provided by the taxing 
statute, and, if the assessment has become final either by reason of the fact that the 
assessee failed to avail himself of the remedies provided by the Act or because those 
remedies became unavailing, he cannot thereafter complain. Once the assessment 
has become final all that remains to be done is to collect the tax assessed. At that 
stage the assessee can no doubt complain if an attempt is made to collect the money 
from him in a manner or a mode which is not permitted by the law ; but-he cannot 
object or complain about the actual collection itself. 


_ Referring to Article 265 of the Constitution, the learned Advocate-General 
argued that it did not permit the calling in question of an assessment that 
had already become final. The Article really consists of two parts. The first 
part states that no tax shall be levied except by authority of law. The second part 
says that no tax shall be collected except by authority of law. When the stage 
of collection is reached, all that the Article says is that the Manner of collection must 
be authorised by the law. The State is prohibited froms adopting illegal or arbit- 
rary methods of collecting the tax already levied and assessed. Thatisall. At this 
stage the assessee does not get a right to challenge the correctnes of the assessment 
already made. Once the tax is assessed it becomes the duty of the appropriate 
officer to collect the tax. Thé stage at which the legality of the assessment can be 
gestioned is by then past. j 

We do not by any means feel assured that Article 265 can or ought to be cut up 
in the manner that the argument of the learned Advocate-General requires. The 
word “levy”? is frequently used to include both of the first two stages involved in the 
process of taxation, viz., the levy properly so-called and the determination of the 
amount of the tax. It appears to us that the words “levy” and “collection” are 
used in Article 265 of the Constitution in a comprehensive manner and that they are 
intended to include and envelop the entire process of taxation commencing from the 
taxing Statute to the taking away of the money from the pocket of the citizen. And 


1, L.R. 1926 A.C. 37. ; 
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what Article 265 enjoins is that every stage in this entire process must be authorised 
by the law. : 


Even if it be permissible to cut up Article 265 in the manner which the learned 
Advocate-General suggested, it will be difficult to deny the petitioners the relief they 
seek. The petitioners are not objecting to any Mode of collection. Their objection 
is more fundamental. They object to the collection itself. The answer given on 
behalf of the State to this objection of theirs is that the assessment has become final. 
Now, to say that an assessment has become final is not equivalent to saying that the 
assessment is lawful as has been demonstrated in the present case. When we say 
that an assessment has become final all that we ordinarily mean is that the assessee 
may no longer challenge it in the manner provided by the appropriate Statute, that ts. 
to say, by resorting to the remedy of appeal, revision or reference, as the case may 
be, It may be that these remedies have been tried unsuccessfully or it may be that 
the time within which these remedies should have been sought has expired. But it 
does not follow that the assessment is lawful. Suppose for example a citizen is engag- 
ed in buying or selling not merely rice and wheat but also lands and houses. Suppose 
also the Sales Tax Officer includes in the turn-over of his business not merely the 
value of the rice and wheat but also the value of the lands and houses he has dealt 
with in the year and charges sales tax on the whole. There can be no doubt what- 
ever that the levy of sales tax so far as it relates to immoveable property would be 
illegal. The Sales Tax Officer would have no jurisdiction whatever to do that. 
None the less, if owing to some reason or other the assessee omits to appeal the assess- 
ment would have become final. The finality of an assessment under the terms of a 
taxing Statute is not always or necessarily conclusive of the legality of the assess- 
ment. An assessment made without jurisdiction, or in pursuance of a provision which 
is found to be ulira vires continues to be unlawful, and, nothing less than a validating 
provision properly enacted would alter that fact. 


The solution to the problem raised by the present‘petitions is really to be found 
in the old and familiar distinction between an act done in excess of jurisdiction and 
an erroneous exercise of jurisdiction. Laws have to be worked through human 
agency, and, men are liable to err. The Constitution does not guarantee that the 
persons employed to administer the law will not make mistakes when exercising the 
powers conferred on them. Ifthey make mistakes in the exercise of their powers, the per- 
sons affected must ordinarily use the remedies of appeal, reference or revision, as the 
case may be. But, where there is an absence of jurisdiction the situation is materially 
altered. And, it would not make any difference whether the absence of jurisdiction 
arises out of an attempt to usurp jurisdiction, or because the officer has though ignor- 
ance or otherwise strayed beyond the limits of his jurisdiction. In relation to a tax, 
where an assessing officer acts outside the boundaries of his jurisdiction his acts would 
to that extent be null and void. No one would have any power to call upon a citizen 
to make payment of a tax so imposed, and, if any authority seeks to collect a tax so 
imposed, the citizen can call in aid Article 265 and, seek the assistance of this Court. 


ess eect 








There was some argument as to the exact nature of the writ that may issue in a 
case of this kind.. We are of opinion that a writ of mandamus should issue directing 
the respondents to forbear from collecting the amounts which form the subject-matter 
of these petitions. 


There will be no order as regards cost. 
R.M. Petitions allowed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. (APPELLATE JURISDICTION). 


Present :—Mr. P. V. RayAMANNAR, Chief Justice AND Mr. JUSTICE GANAPATIA 
PILLAI. 


The Vanguard Fire and General Insurance Co., Ltd., 
represented by its General Manager, Sri H.D. Rajah .. Appellant® 


a 


Messrs. Frasee & Ross, Chartered Accountants, Madras 
* and another .. Respondents. 


Insurance Act (IV of 1938), sections 2 (9), 2-D and 33— ‘Insurer ’—If includes a company ceasing to carry 
on the business—Intestigation into the apairs of the company. 


Interpretation of statutes—Definition term—-Meaning in other provisions of the Act. 


The term ‘insurer’ in section 2-D of the Insurance Act must in certain circumstances be also 
understood as a body corporate which had been carrying on insurance business but has ceased to do that 
business and it would therfore be subject to all the provisions of the Act. 


The word ‘insurer’ occurs in several sections of the Act but it is obvieus that in every place 
where it is used it would be anomalous to import the definition contained in section 2 (9) (b) in 
its entirety. . : 


When a term is defined in an enactment,wherever that term occurs the definition would ordinarily 
apply ; but there is a well-known canon of construction that in certain circumstances when a strict 
adherence to the rule would lead to an anomaly or repugnanee,the rule would apply only when there 
is nothing repugnant to it in the context. 


If there is sufficient material from which it is clear that all liabilities in respect of the business 
which was being carried on have not been satisfied or otherwise provided for it would be open to the 
‘Government, under section 33 of the Act to require the insurer to take such action as they may think 
fitin respect of any matter arising out of the report of the controller after investigation into its affairs. 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Balakrishna Ayyar, dated 15th July, 1958 and made in the exercise 
of the Special Original Jurisdiction of the High Court in W.P.No. 922 of 1957 present- 
ed under Article 226 of the Constitution of India to call for the records in No. 54-IE 
(1) of 1957 dated 17th September, 1957, on the file of the Government of India 
Department of Insurance and to issue a writ of prohibition to forbear the Ist 
Respondent from carrying on any investigation against the petitioner purporting to 
be under section 33 of the Insurance Act under orders of the 2nd Respondent. 


G. R. Jagadisan and T. S. Srinivasan, for Appellant. 
The Government Pleader (B. V. Viswanatha Iyer), for Respondents. 


The Judgment of the Court was delivered by . 


Rajamannar, C. J.—This is an appeal against the judgment ot Balakrishna Ayyar, 
J., dismissing a petition filed by the appellant (Writ Petition No. 922 of 1957) under 
‘Article 226 of the Constitution in the following circumstances. The appellant, 
The Vanguard Fire and General Insurance Company, Limited, was incorporated in 
Madras on 25th September, 1941, under the Indian Companies Act, 1913. The 
object inter alia of the said company was to carry on fire, motor, marine, accident and 
other general insurance business. It is common ground that the company was 
bound by the provisions of the Insurance Act, 1938. In accordance with the require- 
ments of that Act, the company applied for and obtained certificate of registration 
for carrying on the aforesaid classes of insurance business The necessary deposit to 
be made under section 7 of that Act was also made. At an extraordinary general 
meeting of the shareholders of the company held on 15th October, 1956, the follow- 
ing resolutions werg passed. 





* Writ Appeal No. 67 of 1958. 16th January, 1959. 
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e 
“ Resolved that the company forthwith cease to carry on the business as Insurers in respect of Fire, 
Motor, Marine and Accident and other General Insurance business. 


Resolved that the Board of Directors of the Company be and are hereby instructed to stop the 
carrying on the business of insurers in all the Branches of the said business and not to issue any 
policy ofinsurance, cover-notes or other contracts of insurance from and after this date. 


Resolved that the Board of Directors be and are hereby instructed that the company shall here- 
after carry on the business of money-lending as a loan company and also to do investment business. 


Resolved that the Directors be and are hereby authorised and instructed to notify the Control- 
ler of Insurance that this company has with effect from this date ceased to carry on the business 
of insurers and on the expiry of the present licences of insurers, not to apply for renewal thereof.” 
The company informed the Controller of Insurance by its letter dated 10th Decem-. 
«ber, 1956, of the resolution ceasing to carry on the business of insurance and intimated 
that it could not therefore apply for renewal of registration. On 14th May, 1957, 
the Controller of Insurance gave notice to the company that as the company had 
failed to have its registration renewed for the year 1957, the certificates of registration 
bearing Nos. 380 and 380/2, dated 14th March, 1944 and 23rd August, 1944, respec- 
tively granted to the company under section 3 of the Insurance Act were cancelled 
with effect from 1st July, 1957, under sub-section (4) of that section. The notifica- 
tion of cancellation of registration of the company was also published in the Govern- 
ment of India Gazette, dated 22nd July, 1957. On 17th July, 1957, the Government 
of India, Ministry of Finance, passed the following order : f 


“Tn exercise of the powers conferred by sub-section (1) of section 33 of the Insurance Act, 
1938 (IV of 1938), the Central Government hereby directs the Controller of Insurance to investigate 
the affairs of the Vanguard Insurance Company, Ltd., and the Vanguard Fire and General 
Insurance Company, Ltd., Madras, and to report to the Central Government on the investi- 
gation made by him”. . 

Forwarding a copy of this order, the Controller of Insurance intimated to the appel- 
.lant company that he had appointed Messrs. Fraser & Ross, Madras, as the 
auditors to assit him in the investigation and demanded a deposit of a sum of Rs. 
2,500 provisionally in respect of the fees of the auditors and called upon the company 
to give the auditors all information and facilities they may require for the investiga- 
tion. Acknowledging this letter the company replied to the Controller of Insurance 
submitting that the action taken by the Controller purporting to be under section 
33 of the Insurance Act upon a direction from the Central Government was without 
jurisdiction and not warranted by the provisions of the Act because the company was 
not an insurer within the meaning of the Act, having ceased to carry on the business 
of insruance in accordance with the resolution dated 15th October, 1956. The 
answer of the Controller to this objection was as follows : 


** With reference to your letter dated the 9th October, 1957, on the above subject, I have to 
invite a reference to the provisions of section 20 of the Insurance Act, 1938 and to say that even though 
the registration of the Company for transacting Fire, Marine and Miscellaneous Classes of insurance 


business stands cancelled and the company has stopped transacting new insurance business, it is subject 
to all the provisions of the Act as long as the liabilities in respect of the existing business are not fully 
satisfied or otherwise provided for. In the circumstances the company should comply with the require- 
ments of this Department’s letter of even number dated the 17th September, 1957, without any further 
loss of time.” 


Thereupon the appellant company filed the writ petition out of which this appeal 
arises praying that this Court may issue a writ of prohibition or any other appropriate 
writ, direction or order to forbear Messrs. Fraser & Ross from carrying on any inves- 
tigation against the company purporting to be under section 33 of the Insurance Act 
under order of the Controller of Insurance. The main ground on which the writ 
was sought was that the appellant was not an insurer within the meaning of the Act 
from the moment it ceased to carry on insurance business in pursuance of the 
resolution passed at the Extraordinary General Meeting dated 15th October, 1956, 

“mentioned above. Balakrishna Ayyar, J., held that the appellant company must be 
deemed to be an insurer within the meaning of the Act and dismissed the writ peti- 
tion. Hence this appeal. Before dealing with the contentions and arguments put 
forward before us, it will be useful to refer to-the provisions of the Insurance Act which 
have a material bearing on the questions which arise in this appeal. 


14 
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Section 2 (9) defines inter alia “insurer” as 


“any body corporate (not being a person specified in sub-clause (c) of this clause) carrying 
on the business of insurance, which is a body corporate incorporated under any law for the time being 
in force in the States : or stands to any such body corporate in the relation of a subsidiary company 


within the meaning of the Indian Companies Act, 1918, as defined by sub-section (2) of section e? 
ofthat Act....” 


Section 2-D which was inserted by the Insurance (Amendment) Act, 1939, runs thus: 


“Every insurer shall be subject to all the provisions of this Act in relation to any class of insu- 
rance business so long as his liabilities in the States in respect of business of that class remain unsatis- 
fied or not otherwise provided for”. 


Of the grounds on which the Controller can cancel registration of an insurer either 


wholly or in so far as it relates to a particular class of insurance business it is sufficient? 
to refer to one of them, namely section 3 (4) (f): 


“If the insurer makes default in complying with, or acts in contravention of any requirement 
of this Act or of any rule or order made thereunder...’? 


Section 3 (5-B) declares the effect of cancellation of registration thus : 


‘* When a registration is cancelled the insurer shall not, after the cancellation has taken effect 
enter into any new contracts ofinsurance, but all rights and liabilities in respect of contracts of insu- 
„rance entered into by him before such cancellation takes effect shall, subject to the provisions of sub- 
section (5-D), continue as if the cancellation had not taken place.” 
Where the registration of an insurance company is cancelled under sub-section (4) 
of section 3, the Controller may, after the expiry of six months from the date on which 
the cancellation took effect, apply to the Court for an order to wind up the insurance 
company, or wind up the affairs of the company in respect of a class of insurance 
business, unless the registration of the insurance company has been revived under 
sub-section (5-C) or an application for winding up the company has been already 
presented to the Court section 3 (5-D). Section 7 provides for the deposit in cash, 
or in approved securities estimated at the market value of the securities, on the day 
of the deposit, or in both, with the Reserve Bank of India, of amounts specified for 
each class of insurance business. Any deposit made under section 7 will be deemed to 
be part of the assets of the insurer, but it shall not be available for the discharge of 
any liability of the insurer other than the liabilities arising out of policies of insur- 
ance issued by the insurer so long as any such liabilities remain undischarged, 


Nor shall it be liable to attachment in execution of any decree except a decree 
obtained by a policy-holder of the insurer in respect of a debt due upon a policy, 
which debt the policy-holder has failed to realise in any other way. (Section 8 (1)). 
Where an insurer.has ceased to carry on any class of insurance business in respect of 
which a deposit has been made under section 7 and his liabilities in respect of business 
of that class have beeen satisfied or otherwise provided for, the Court may, on the 
application of the insurer, order the return to the insurer of so much of the deposit as 
‘does not relate to the classes of insurance, if any, which he continues to carry on 
(section 9 (1)). Section 10 (1) of the Act requires the insurer carrying on business 
of more than one class of insurance to keep a separate account of all receipts and 
payments in respect of each such ‘class of insurance business. Section 33 of the Act, 
the application of which is the main point in controversy, in so far as it is material 
for the disposal of this appeal, runs as follows : 

‘ Section 33 (1).—The Central Government may at any time, by order in writing, direct the 


Controller or any other person specified in the order to investigate the affairs of any insurer and to 
report to the Central Government on any investigation made by him. 


Provided that the Controller or the other person may, wherever necessary, employ an audi- 
tor or actuary or both for the purpose of assisting him in any investigation under this section. 


(2) It shall be the duty of every manager, managing director or other officer of the insurer 
to produce before the person directed to make the investigation under sub-section (1) all such books 
of account, registers and other documents in his custody or power and to furnish him with any state- 
ments and information relating to the affairs of the insurer as the said person may require of him 
within such time as the said person may specify. 


(4) On receipt of any report under sub-section (1), the Central Government may, after givin 
such opportunity to the insurer to make a representation in connection with the report as, in th 
opinion of the Gentral Government, seems reasonable, by order in writing, (a) require the insure 


ÏI} VANGUARD FIRE & GENERAL INS. CO. v. M/s. FRASER & Ross (Rajamannar, C.7.)..107 


to take such action in respect of any matter arising out of the report as the Central Government may 
think fit, or r 


(b) direct the Controller to cancel the registration of the insurer ; or 


i (c) direct the Controller to apply to the Court for the winding up of the insurer,if a company, 
whether the registration of the insurer has been cancelled under clause (b) or not. 


(5) No order made under this section other than an order made under clause (b) of sub-section 
(4) shall be capable of being called in question in any Court. 


The contention of Mr. Jagadisa Ayyar, learned counsel for the appellant company, 
is that an order under section 33 of the Act can be passed only in respect of the affairs 
of an insurer, and the appellant is not an insurer because on the date of the order of 
the Government the company was not carrying on the business of insurance. Not 
only had the company resolved on 15th October, 1956, not to do any further insurance 
business, its registration had also been cancelled by the Controller with effect from 
Ist July, 1957. He relied on the provisions of section 3 (5-B) that when a registra- 
tion is cancelled the insurer shall not after the cancellation has taken effect enter 
into any new contracts of insurance. The mere fact that there may be outstanding 
liabilities in respect of policies issued before the cancellation would not in law amount 
to carrying on of business. In support of his contention he cited certain decisions 
under the Income-tax Act, namely, The Liquidators of Pursa, Ltd. v. Commissioner of 
Income-tax', Narain Swadeshi Weaving Mills vw. Commissioner of Excess Profits Tax? and 
Estate of Lala Shankar Shah v. Commissioner of Income-tax®, He pressed upon us the 
following observations in the last mentioned case at page 509 : 

“ Counsel for the Department has further urged that inasmuch as outstandings of the money- 
lending business were realized by the executors, they should be taken to have carried on the business 
ofmoney-lending too. It is, however, conceded by him that beyond realizing the outstanding debts, 
nothing further was done by the executors and no new loans were advanced. In these circumstances, 
we do not consider that it can be reasonably argued that in merely collecting the outstanding dues, 
any business of money-lending was being carried on by the executors.” 

We do not think that the above observations and the decisions cited offer us much 
assistance. The phrase “carry on business” occurs in several enactments and has 
to be construed according to the context in which it is used and the general tenor of 
the enactment in which it occurs. It may be construed in one way for the purpose 
of section 20 of the Code of Civil Procedure and in a different way for purpose of 
income-tax. Equally unhelpful are the decisions*cited by learned Government 
Pleader to support his contention that so long as there are liabilities still remaining, 
there would be a carrying on of business. Smith v. Anderson‘, and Central India Mining 
Company v. Societe Colontale Anversoise®. ‘The following observations of Bankes, L.J., 
at page 767 in Central India Mining Company v. Societe Coloniale Anversoise®, 

. “But it must also be true that the appellants had made such arrangements as were necessary to 
enable the collection of dehts and the discharge of liabilities to go on ”, 


must be taken along with the circumstance in that case, that there was an intention 
to continue the business as soon as it was possible. In our opinion the question must 
be decided on the meaning given to insurance business in the Act itself. Section 
2 (6-A) defines fire insurance buisness as the business of effecting contracts of insurance 
against loss by or incidental to fire and clause (11) defines life insurance business as 
the business of effecting contracts of insurance upon human life, and miscellaneous insu- 
rance business is defined as the business of effecting contracts of insurance which is 
not principally or wholly of any kind or kinds included in previous clauses, The 
Act therefore means by insurance business, effecting contracts of insurance. When 
the definition of “insurer” in section 2 (9) (b) refers to any body corporate carrying 
on the business of insurance, the implication is that the body corporate is effecting 
contracts of insurance. Admittedly once there has been a cancellation of registra- 
tion, the company cannot effect any new contracts of insurance. We cannot, there- 
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fore, agree with the learned Government Pleader that a company can be deemed to 

be carrying on business within the meaning of that expression in section 2 (9) of the 

Act even after there has been a cancellation of registration. We may add that the 

Government and the Controller never appear to have taken up the position that the 

appellant company was carrying on business after its registration had been cancelled 
_ because there were certain liabilities outstanding. 


It now remains to consider the scope of section 2-D. The contention of Mr. 
Jagadisa Ayyar was that the word “insurer” in that section should be construed strict- 
ly according to the definition of “insurer” in section 2 (9), with the result that nobody’ 
could be deemed to be an insurer even for the purpose of section 2-D after the body 

: had ceased to carry on new business. He would limit the application of section 2-De 

- to the particular case where a corporate body was originally carrying on insurance 

. business of several classes but subsequently it ceased to carry on one or more of such 

- classes of insurance business, though continuing to carry on other classes of business. 
In such a case the body could be described as carrying on insurance business though 
the body had ceased to carry on business of a particular kind, because it was conti- 
nuing to carry on insurance business of other kinds. We are unable to agree with 
this contention. Undoubtedly when a term is defined in an enactment, wherever 
that term occurs, the definition would ordinarily apply ; but there is a well-known 
canon of construction that in certain circumstances when a strict adherence to the 
rule would lead to an anomaly or repugnance, the rule would apply only when there 
is nothing repugnant to it in the context. Section 2 of the Act, which is the defini- 

_ tions section, opens with the words “unless there is anything repugnant in the sub- 
ject or context”. Blackburn, J., said in R. v. Ramsgate’. 

“It is, I apprehend, in accordance with the general rule of construction that you are not only 
to look at the words, but you are to look at the context, thé collocation and the object of such words 
relating to such matter, and interpret the meaning according to what would appear to be the 
meaning intended to be conveyed by the use of the words under the circumstances.” 

` Craies draws from this rule the following inference : 


“It follows from the rule thus variously stated that all statutory definitions or abbreviations 
must be read subject to the qualification, variously expressed, in the definition clauses which create 


them, such as ; ‘ unless the context otherwise required ’ ; or ‘ unless a contrary intention appears’ ; 
ot ‘if not inconsistent with the context or subject-matter’.”’? 


The word “insurer” occurs in several sections of the Act but it is obvious that in 

every place where it is used it would be anomalous to import the definition contained 

in section 2 (9) (b) in its entirety. For instance section g (1) of the Act which provid- 
- es for the refund of the deposit made under section 7 says: > 

“ Where an insurer has ceased to carry on in the States, any class of insurance business in res- 

pect of which a deposit has been made under section 7...” 

If we import the definition of ‘insurer’ as it is, there would be a contradiction in 

terms. A body which has ceased to carry on a business cannot be a body carrying 

on the business. Section 55 (1) provides that in the winding up of an insurance com- 

pany or in the insolvency of any other insurer, the value of the assets and liabilities 

of the insurer shall be ascertained. In such a contingency there can be no question 
` of any body carrying on insurance business. Nevertheless the word used is ‘insurer’ 
- ‘(vide also section 56). 


In our opinion, the term insurer in section 2-D must in certain circumstances be 
also understood as a body corporate which had been carrying on insurance business. 
In this connection we may refer to the provisions of section 3 (5-B) under which 
even though registration is cancelled, still in respect of the contracts of insurance en- 

_ tered into before the cancellation the rights and liabilities continue as if the cancella- 
` tion had not taken place. Notionally the insurer would be deemed to be carrying on 
business for the specific purpose. In the same way, section 2-D provides that the 
“person who has been doing any class of insurance business but has ceased to do that 
class of business would nevertheless be subject to all the provisions of the Act.so long 
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as his liabilities in respect of that particu lar business remain unsatisfied, or not other- - 
wise provided for. 


Mr. Jagadisa Ayyar made an attempt to get out of section 2-D by contending 
that it cannot be said that the liabilities of the appellant are not otherwise provided 
for, when there was the deposit made by it under section 7. He, however, had to 
concede that there was nothing to show that a definite provision had been made for 
the discharge of particular liabilities remaining unsatisfied, say by constituting a 
fund or otherwise. He also contended that it is only when the Government is 
convinced that the liabilities remain unsatisfied or not otherwise provided for that 

, the appellant can be deemed to come within the scope of section 2-D, and there was 
no finding by the Government to that effect on record. We are unable to agree with 
this contention. There is sufficient material from which it is clear that all liabilities 


in respect of the business which was being carried on have not been satisfied or other- 
wise provided for. i 
Mr. Jagadis Ayyar next urged that even after investigation and on receipt of the 
report on such investigation, all that the Central Government could do was 
one of three things specified in clauses (a), (b) and (c) in section 33 (4) of 
the Act. As the resgistration had been cancelled, it would be unnecessary to invoke 
clause (b). Under section 3 (5-D) when the registration is cancelled, the Controller 
. may, after the expiry of six months from the date on which the cancellation took 
effect, apply to the Court for an order to wind up the insurance company. So it was 
not necessary to rely upon clause (c). So far as clause (a) was concerned, there could 
be no direction because there was no insurer, as the business had ceased to be carried 
on. So his argument ran. It is true that clause (b) need not be invoked because 
the registration had been cancelled ; but the Central Government could take action 
under clauses (a) and (c). No doubt under section 3 (5-D) the Controller himself 
may apply for winding up ; but this provision is not inconsistent with the provision 
which enables the Government to direct the Controller to make an application for 
winding up if they think that it would be desirable to do so on a perusal of the re- 
port on the investigation. As we have already held that the word insurer need not 
always mean a body carrying on insurance business and may include a body which 
had been carrying on business, it would be open to the Central Government under 
clause (a) to require the insurer to take such action as they may think fit in respect 
of any matter arising out of the report. 


We therefore hold, agreeing with Balakrishna Ayyar, J., that the order passed 
by the Central Government under section 33 of the Act was valid though it was passed 


after the cancellation of registration. The appeal fails and is dismissed with costs. 
Advocates fee Rs. 150. 


V.S. — Appeal dismissed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice BALAKRISHNA Ayyar, Mr. Justice RAMACHANDRA 
Iyer AND MR. JUSTICE SUBRAHMANYAM. 


Udaya Limited, Madras .. Applicant® 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 24——Scope—Setting off loss against profits in computing aggregate 
income—Ascertainment and determination of the loss, 


The assessee submitted a return of income for the first time only in 1951 on which year it 
submitted the returns relating to 1948-49, 1949-50, 1950-51, and later 8n in November the return 
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for 1951-52. The Income-tax Department accepted the return for 1950-51 and 1951-52 tut 
ignored the returns for the two earlier years. The assessee claimed that it was entitled to carry for- 
ward the losses which it had incurred in the earlier years and set them off against the profits made 
jn the subsequent years and for this purpose the losses should be ascertained and determined. 


Held, section 24 (2) of the Income-tax Act at the relevent period entitled the assessee to carr¢ 
foward his losses for a period of six years if the assessee had more heads of income than one. The 
words of the section do not justify the requirement that before the assessee can carry forward the 
losses the amount of the loss should be ascertained and determined and this ascertainment and deter- 
mination should have been made by the Department anterior to the time when the claim to carry 
forward: the losses and set them off against subsequent profits are made. 


Under section 22 before it was amended, a person whose income in a particular year was below 
the assessable limit was not bound to submit a return and even if a return was submitted the Income- 
tax Officer was not bound to deal with it. So an assessee who had made no profits at all but had on the 
contrary incurred a loss would have had no right either to submit a return showing the losses or to 
insist that the amount of his losses should be ascertained and determined by the cfficer. The assessee 
is entitled to have the losses determined and carry forward the losses so determined to be set off against 
the profits made in subsequent years when the claim is made under section 24 of the Act. 


Ahmed Sahib v. Commissioner of Income-tax, (1952) 2 M.L.J. 282, overruled. 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras, 
under section 66 (1) of the Indian Income-tax Act, 1922 (Act XI of 1922), in R.A., 
Nos. 231 to 234 of 1953-54 (I.T. Nos. 2587 to 2590 of 1952-53—Assessment years 
1948-49, 1949-50, 1950-51 and 1951-52) on its file for decision on the following 
questions of law, wz :— 

“ Whether losses claimed by the assessee for assessment years 1949-50 require in Jaw to be 
determined therefor and carried forward to be set off against its assessments for 1950-51 and 
1951-52. 

G. R. Fagadisan and R. Venkataraman, for Applicant. 

C. S. Rama Rao Sahib, Special counsel for Income-tax on behalf of the 
Respondent. : 


The Order of the Court (Rajagopalan and Balakrishna Ayyar, JJ.) referring the 
question to a Full Bench was made by 

Balakrishna Ayyar, J.—Under section 66 (1) ofthe Indian Income-tax Act the 
Income-tax Appellate Tribunal of Bombay has referred the following question for 
the decision of this Court : 

** Whether losses claimed by the assessee for assessment years 1948-49 and 1949-50 require in 
law to be determined therefor and carried forward to be set off against its assessments for 1950-51 and 
1951-52? 

The relevant facts are these. The assessee is a private limited company deriving 
income from three heads or sources, viz., interest on securities, dividends from 
companies and its business in shares and stocks. During the year, 1948-49 it received 
Rs. 18,000 by way of interest on securities, Rs. 13,084 by way of dividends from 
companies and sustained a loss of Rs. 1,32,607 in its business. During the year, 
1949-50 it received Rs. 3,000 as interest on securities, Rs. 7,795 as dividends from 
companies and sustained in its business a loss of Rs. 35,252. During the year, 
1950-51 it derived a net aggregate income of Rs. 13,611. We may mention 
here that there is some discrepancy between the figures set out in the statement of 
the case submitted by the Tribunal and the figures appearing in an order of the 
Appellate Assistant Commissioner of Income-tax. The assessee submitted a return 
of income for the first time only on 29th March, 1951 on which date it submitted the 
returns relating to the years, 1948-49, 1949-50 and 1950-51. In November, 1951, 
the company submitted a fourth return showing the income for the year 1951- 
1952. The total income was then shown as Rs. 34,269. The Income-tax Officer 
accepted the returns filed for the year 1950-1951 and 1951-1952 but he ignored the 
returns for the two earlier years 1948-1949 and 1949-1950. The assessee appears 
to have claimed before the Income-tax Officer that it was entitled to carry forward 
the losses which it had incurred in 1948-1949 and 1949-1950 and set them off against 
the profits for the subsequent years. That claim was negatived by the Income-tax 
Officer. He, howevef, ordered refund of the excess tax deducted at the source, 
under section 48 of the Act. From the order refusing the claim to set off the assessee 
appealed to the Appellate Assistant Commissioner of Income-tax who dismissed 
the appeal. That officer observed : e 4 % Soi 
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“ I am unable to accept the claim of the appellants since it has no legal basis, The returns showing 
heavy business losses for the years 1948-49 and 1949-50 were not filed in the relative assessment years. 
They were submitted long after, about the close of the assessment year, 1950-51’. 


He also remarked that the returns had been submitted voluntarily. Dealing with 
section 24 (1) of the Act he observed : 


“ This sub-section thus applies only to an assessee and the term ‘assessee’ has been defined 
in section 2 (2) as a person by whom income-tax is payable. The use of the present tense in the defi- 
nition indicates that the person should have been an assessee for the year of assessment in respect of 
which the loss was claimed. Thus the question of the determination of the loss and the set off of such 
loss against any income of the other heads mentioned in section 6 would therefore arise only in. the 
gourse of assessment relating to that year.” 


Finally, he remarked : 


“I do not find any provision in law by which the appellant could compel the Income-tax Officer 
to take cognisance of the losses sustained in the previous years regarding which no return of income 
was filed either voluntarily during the relative financial year or no return was called for by the Income- 
tax Officer acting under the provisions of section 22 (2) or 34 ”. 


The Appellate Tribunal dismissed the appeal that the assessee filed before it. It 
however agreed with the contention of the assessee that a question of law did arise 
and so has submitted the question quoted above for the determination of this Court. 


The provisions of the Act that are here relevant are to be found in section 24 
as it stood before it was amended in 1953 and 1955. ‘That section so far as is now 
material, ran as follows :— 


“24 (1). Where any assessee sustains a loss of profits or gains in any year under any of the 
heads mentioned in section 6, he shall be entitled to have the amount of the loss set off against his 
income, profits or gains under any other head in that year.”’ 


(The Provisos and Explanation are omitted). Sub-section (2) ran as follows : 


“t Where any assessee sustains a loss of profits or gains in any year, being a previous year not 
earlier than the previous year for the assessment for the year ending on the 31st day of March, 1940, 
under the head ‘ profits and gains of business, profession or vocation,’ and the loss cannot be wholly 
set off under the sub-section (1), the portion not so set off shall be carried forward to the following 
year and set off against the profits and gains, if any, of the a’sessee from the same business, profession 
or vocation for that year ; and if it cannot be wholly so set off, the amount of loss not so set off shall 
be carried forward to the following year, and so on ; but no loss shall be so carried forward for more 
than six years, and a loss arising in the previous years for the assessment for the years ending on the 
gist day of March, 1940, the 31st day of March, 1941, the 31st day of March, 1942, the 31st day of 
March, 1943, and the 31st day of March,,1944, respectively, shall be carried forward only for one, two, 
three, four and five years, respectively.” 


Sub-section (3) ran as follows :— 


“When, in the course of the assessment of the total income of any assessee, it is established that 
a loss of profits or gains has taken place which he is entitled to have set off under the provisions of 
this section, the Income-tax Officer shall notify to the assessee by order in writing the amount of the 
loss as computed by him for the purposes of this section ’’. 


Mr. Jagadisa Ayyar, the learned advocate for the petitioner, argued: The 
assessee in the present case had three sources or heads of income within the meaning 
of section 6 of the Act, viz., dividends, interest on securities and business. By virtue 
of the provisions contained in sub-section (1) of section 24, the assessee is entitled 
to set off the losses under one head against the income or profits from another head. 
If the entire loss is not thus absorbed sub-section (2) gives the assessee the right 
to carry forward the loss from business to another year and set it off against the 
profits that he might subsequently make. A further limitation on this right of 
the assessee is that he cannot carry the loss forward for a longer period than six 
years. Where the assessee has suffered a net lossin a particular year there would 
be no question of assessing him to tax in respect of that year because his income 
would have been not merely nil but a negative quantity. In order to enable the 
assessee to carry forward his loss and set it off against the profits of future years and 
in order to avoid disputes at a subsequent point of time the’assessee is entitled to 
insist that the Income-tax Officer should ascertain this loss. That the returns of 
the income were filed voluntarily, or, that they were not filed in the year following 
the account year, are not circumstan¢es that would deprive the assessee of this right 
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of his. The Income-tax Officer was bound to ascertain the losses which the assessee 
had suffered and set them off against the profits it had earned in 1950-1951 and 
1951-1952. 

In support of this contention of his, Mr. Jagadisa Ayyar referred to Income-tax 


Commissioner v. Govindalal1. The facts there are summarised in the first paragraph 
of the judgment of the learned Chief Justice : 


“ On the 4th September, 1951, one Govindalal Dutta, an owner of a tea business, filed voluntary 
returns of his income in respect of five consecutive years. Those were assessment years 1946-47 to 
1950-51. Of the returns so filed, that for the assessment year 1946-47 showed a loss of Rs. 37,925-2-9 
and that for 1947-48 showed a loss of Rs. 36,033-15-0 while that for the year 1948-49 showed a paltry 
profit of Rs. 75-3-3. In making assessments on these returns, the Income-tax Officer paid no attention 
to the returns for 1946-47 and 1947-48. The first return to be dealt with was the return for the year 
1948-49 and on that return he made an assessment on an income of Rs. 5,545.” 


In paragraph 12 the question for determination was thus posed : 


“ The question, before us, is whether in view of the provisions of section 24 (2), the assessee was 
entitled to have his claim of losses during the two earlier years examined and to be given the benefit 
of those losses in his assessment for 1948-49, if the losses claimed were made out’. 


The department contended that the Income-tax Officer was not bound even 
to determine for purpose of section 24 (2) whether there had been any losses during 
the earlier years which the assessee was entitled to carry forward and set off against 
subsequent profits because section 24 (2) did not apply to losses during the years 
for which there had been no assessment. It was contended on behalf of the depart- 
ment that such a construction of section 24 (2) was implicit in the use in the sub- 
section of the word “ assessee ” as its definition stood at the relevant date. (It will 
be recalled that this is one of the grounds on which the Appellate Assistant Com- 
missioner rested his conclusion.) 


Dealing with this argument the Court observed : 


‘*'The contention thus put forward on the basis of the word ‘‘assessee’’ is plainly untenable 


and it is only fair to Mr. Meyer to say that, after some discussion be himself conceded that it could 
not be correct.’’ ` 


The learned Chief Justice then quoted sub-section (3) of section 24 and observed: 


‘* Tt will be noticed that the section speaks of a loss being established in the course of the assess- 
ment of an assessee and the loss contemplated is a loss of profits or gains which the assessee is entitled 
to have set off under the provisions of the section. Under the provisions of sub-section (2) of the 
section, an assessee is entitled to have his business loss carried forward and set off against subsequent 
profits from the same husiness for six years. I can see no reason to hold that the loss contemplated 
by sub-section (3) is not the whole loss of all those six years, or any or more of the years within that 
period, Sub-section (3) in speaking of loss which an assessee is entitled to have set off under the 
provisions of the section, adds no qualification and obviously has in view all the loss which under the 
terms of the section, an assessee is entitled to have carried forward. If that be so, then the assessee 
in the present case was entitled in the course of his assessment for the year 1948-49 to try to establish 
if he could, that a loss had been suffered by him within the six preceding years and that it had not 
been possible to set off such loss against the profits of the respective years, nor had it been possible to 
set off the business part of the loss against the profits from the same business of subsequent year ”. 


Later he added: 


“The Income-tax Officer was, however, required, since a claim ofset off of earlier loss had been 
made before him, to investigate into the claim and see ifit was established that losses had taken place 
in the two earlier years which the assessce was entitled to have set off under the provisions of section 


24 (2).” 


A similar view was taken in All-India Groundnut Syndicate, Lid. v. Commissioner 
of Income-tax?. In that case the learned Chief Justice observed : 


“It is clear that this sub-section section 24 (3) casts a duty upon the Income-tax Officer. The 
duty is that he has to compute the loss and notify the loss to the assessee. This sub-section was clearly 
enacted in order to crystallise the loss in any particular year of assessment, to leave no dispute with 
regard to that loss and to give notice to the assessee of the amount at which the loss was computed 
by the Income-tax Offictr. But the right which the Legislature confers upon the assessee does not 
arise under this sub-section but it arises under sub-section (2) and that right is to carry forward the 
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loss of the previous years for a period of six years and that right is an absolute unqualified right 
and that right is not made conditional upon any computation made by the Income-tax Officer or any 
notice issued by the Income-tax Officer. Therefore, whereas the right is conferred under sub- 
section (2) of section 24, sub-section (3) is merely a machinery or procedural section which 
provides how and when the Income-tax Officer should compute the loss and how he should 
communicate the loss to the assessee ’’. 


Again at page 101 the learned Chief Justice observed : 


“ The right to claim a relief which the assessee is claiming only arcse to the assessee in the 
assessment year 1948-49 when the assessee had made profits and sought to set off the losses incurred 
during the previous years against the profits. The fact that the Income-tax Officer has not computed 
the loss of the earlier years can have no bearing upon the right of the assessee which arises in the 
year 1948-49. There is nothing to prevent the Income-tax Officer from computing those losses 
iach the assessee may have incurred earlier and which he has failed to do ”. ; 
The Bombay decision was followed by a Bench of the Nagpur High Court in Seth 
Kushalchand Daga v. Commissioner of Income-tax1. At page 426 some of the obser- 
vations of Chagla, C.J., were quoted with approval. 


A Bench of this Court, however, has taken an entirely different view. ‘The case 
is reported in Ahamed Sahib v. Commissioner of Income-iax.* ‘The facts there were as 
follows. The assessee carried on a business in yarn and cloth in Melapalayam, 
Tirunelveli district. On 15th August, 1943, the Income-tax Officer sent hima 
notice under sectlon 22 (2) of the Act calling upon him to make a return of 
his income for the assessment year 1943-44. On 21st September, 1945, the 
Income-tax Officer sent him a notice under section 34, read with section 22 (2) 
calling upon him to file a return of his income for the assessment year 1942-1943. 
In pursuance of this notice the assessee filed a return for the year 1942-1943 showing 
a loss of Rs. 7,875. The Income-tax Officer called for and examined the accounts 
of the assessee and closed the proceedings with a note showing that the income was 
nil. That was not communicated to the assessee. The assessment for the year 
1943-1944. was completed on 31st March, 1946, and at that stage the assessee was 
not permitted to set off the loss of the previous year ; the refusal was based on the 
ground that no assessment had been made in the previous years and so no loss had 
been determined. The Appellate Commissioner dismissed the appeal which the 
assessee filed before him. The Tribunal also held that the claim to set off was not 
admissible. This Court observed : 


“© To claim therefore the benefit of section 24 (2) it must be established that there was a loss 
which was already ascertained but which could not be completely wiped out by setting it off against 
the profits under a different head under section 24 (1) and that there was a balance which was 
carried forward to the subsequent year. The balance of loss therefore contemplated under section 
24 (2) is an ascertained balance and not an undetermined balance. Where a right is claimed 
under section 24 (2) the question therefore of ascertaining the loss of a previous year would never 
arise and cannot arise and therefore there would be no duty where a right under section 24 (2) exists 
compelling the Income-tax Officer to determine the loss of the previous assessment year. 

* * * * * * 


Section 24. (3), in our opinion, does not help the assessee in his claim that he is entitled to the 
benefit of section 24 (2) and to compel the Income-tax Officer to determine the loss of the previous 
assessment year 1942-43. The policy underlying the provisions of the Inccme-tax Act is that generally 
there is no case where during a given assessment year the revenue authorities are called upon to deter- 
mine either the loss or the income of the previous year except to the limited extent recognisable under 
section 34 of the Act. It is, therefore, difficult to accept the cc ntention that under section 24 (3) the 
Income-tax Officer was bound to determine during the assessment year 1943-44 the loss which accrued 
to the assessee in the accounting year corresponding to the assessment year 1942-43.” 

A Bench of the Andhra High Court followed the decision in Ahamed Sahib v. 
Commissioner of Income-tax® and distinguished the Bombay case on the ground that 
that decision proceeded on the principle that a person who committed default cannot 
take advantage of it to deprive the other of his rights. Vide Narasimhalu v. Commis- 
_. Sioner of Income-tax®. 

It is necessary to refer to one other case that was cited before us. That is 
reported in Anglo-French Textile Co., Ltd. v. Commissioner of Income-tax’. The facts 
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there were as follows. The assessee was the Anglo-French Textile Company, Ltd., 
a company incorporated in the United Kingdom. It owns spinning and weaving 
mills at Pondicherry and manufactures yarn and cloth. It used to obtain its require- 
ments of raw cotton mostly from Best & Company, Ltd., Madras. The bulk of ethe 
manufactured goods were sold in British India, the rest being sold elsewhere. In 
the year material to the case it had no business in India and accordingly it submitted 
no return to the Income-tax authorities. On 25th April, 1941, the Income-tax 
Officer issued a notice to the company and called for a return of its income. The 
company replied that at all material times it had-no business in India and conse- 
quently no profits arose or accrued or were received in India and that therefore the 
assessee was not liable to comply with the provisions of the Indian Income-tax 
‘Act. -Nevertheless and without prejudice the company submitted a nil return. 


In March, 1942, the Income-tax Officer accepted the nil return and declared 
the company was not liable to tax. A year later the Income-tax Officer sent the 
company a notice under section 34 of the Act. In reply to this the assessee again 
submitted a nil return and filed a statement showing a loss of over Rs. Three lakhs 


on its total income. The Income-tax Officer accepted the statement of the company 
and added : 


“Hence there is no assessment for 1941-42. As this is a non-resident company, the loss need 
not be carried forward under section 24 (2) as that section in terms does not apply to non-residents.” 

The company complained against the last portion of this order ; it insisted 
that the Income-tax Officer having accepted its statement of loss was bound to 
record it`and carry it forward. 


The appeals which the assessee filed before the Appellate Assistant Commissioner 
of Income-tax and the Income-tax Appellate Tribunal, both failed. The assessce 
obtained a reference to this Court and here also it failed. It finally went to the 
Supreme Court. That Court ruled : 

“A set off under section 24 (1) can only be claimed when the loss arises under one head and the 
profit against which it is sought to be set off arises under a different head. When the two arise under 
the same head, of course the loss can be deducted but that is done under section 10 and not under 
section 24 (1)...... In the present case, the loss is computed by striking a balance in the profit and 
loss account of just the one business and consequently no question of different heads arises. On 
both these grounds, therefore, the assessee’s contention must fail because, unless the loss can be set off 
under sub-section (1) of section 24, it cannot be carried forward under sub-section (2) and if it 
cannot be carried forward the question of its determination and computation becomes irrelevant.” 


Earlier in the course of the judgment the Court observed : 


“There is no provision in the Act which entitles the assessee to have a loss recorded or computed 
unless something is to be done with the loss.’’ 


This observation seems to suggest that where something has to be done with 
the loss as for instance setting it off against the profits of a subsequent period, the 
assessee can claim, subject of course to the other provisions of the Act, that the loss 
should be computed and ascertained. 


We may here refer to the last argument which Mr. Jagadisa Ayyar urged. 
The assessce filed a refund application under section 48 of the Act. Rule 37 requires 
that such an application shall be accompanied by a return of total income and total 
world income in the form prescribed under section 22 unless of course such a return 
has already been filed. When such a return was filed it was the duty of the Income- 
tax Officer to scrutinise the return and if a loss was claimed in it, to compute how 
much it was ; a duty rested on him to ascertain the loss. Ifin this case the Income- 
tax Officer had discharged this duty the loss sustained by the assessee would have 
been ascertained and the requirements laid down in Ahamed Sahib v. Commissioner S 
Income-tax1, complied with. The assessee cannot be penalised for the default or 
omission of the Income-tax Officer. So ran the argument. 


We are unable to accept the contention of Mr. Jagadisa Ayyar that the Income- 
tax Officer is in every case bound to compute or quantify the loss which an assessee 
t (1952) 2 M.L.J. 282 ; 22 I.TR. 87, 
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who has filed an application for refund under section 48 claims to have suffered. 
Of course, there may be cases where that may have to be done ; but that is not 
always so. When dealing with an application under section 48 the Income-tax 
Officer has only to satisfy himself that the tax paid by or on behalf of the assessee 
or treated as paid on his behalf exceeds the amount with which he is chargeable. 
Ordinarily it will suffice for the Income-tax Officer to scrutinise the return to a 
limited extent, that is to say, to the extent necessary to determine what the tax 
properly chargeable on the assessee is. When the examination of the return shows 
that the income is nil or that it is a negative quantity he is not bound to proceed 
further with his examination and ascertain how much the loss amounts to. It is 
nob possible on this objection of Mr. Jagadisa Ayyar to say that the decision iny 
Ahamed Sahib v. Commissioner of Income-tax!, does not apply. 


It is also possible to say that the decision in Ahamed Sahib v. Commissioner of 
Income-tax4 and the decision in Narasimhalu v. Commissioner of Income-iax®, which 
followed it are distinguishable on the facts from the present case. The assessee 
before us had three sources of income and therefore under the terms of sub-section 
(1) of section 24 it could set off the loss under one head against the income from 
another head. That will enable it to carry forward the loss under section 24 (2). 
In Ahamed Sahib v. Commissioner of Income-tax1, the assessee had only one source of 
business, viz., trading in yarn and cloth, and therefore he could not get the benefit 
of section 24 (1) and consequently of section 24 (2). In Narasimhalu v. Commissioner 
of Income-tax*, also the assessee appears to have had only one source of business, viz., 
the business of an abkari contractor. But then the assessee in Income-tax Commis- 
sioner v. Govindalal®, also had apparently only one source of income. 


The decisions are clearly in conflict—three are in one way and twoin other 
way. In JIncome-tax Commissioner v. Govindalal®, Chakravarti, C.J., expressly 
dissented from the view taken up by this Court in Ahamed Sahib v. Commissioner 
of Income-tax.1 

Weare inclined to take the view that the decision in Ahamed Sahib v. Commissioner 
of Income-tax1, requires further examination, and consideration and therefore, we 
refer to a Full Bench the entire question which the Income-tax Appellate Tribunal 
has referred to us. The papers will be placed before my Lord the Chief Justice for 
further directions. 


In pursuance of the order of reference the case came on for hearing before the 
Full Bench (Balakrishna Ayyar, Ramachandra Iyer and Subrahmanyam, F7.). 


The Judgment of the Full Bench was delivered by 


Balakrishna Ayyar, 7.—The relevant facts have been set out in the order of 
reference to the FullBench. Allthe decisions cited before us have also been referred 
to init. There is no need to go over the same ground again and we shall therefore 
‘only give our reasons for the conclusion we have reached. These are in the main 
two. 


Section 24 (2) of the Indian Income-tax Act, as it stood at the time relevant 
to these proceedings, entitled an assessee to carry forward his losses for a period of 
six years. There was only one limitation on that right, viz., that imposed by the 
requirements of sub-section (1) which was that the assessee should have had more 
heads of income than one. If he satisfied this requirement and had more heads 
of income than one, he could carry forward his unadjusted losses for a period of 
six years. The decision of this Court in Ahamed Sahib v. Commissioner of Income-tax}, 
which was followed by a Bench of the Andhra High Court in Warasimhalu v. Commis- 
sioner of Income-tax®, proceeded not merely on the basis that before an assessee can 
carry forward his losses the amount of his losses should have been ascertained 
and determined, but that this ascertainment and determination should have been 
made by the department anterior to the time when the claim to*carry forward the 





1. (1952) 2 M.L.J. 282 : 22 I.T.R. 87. 3. ALR. 1958 Cal, 195 : 33 I.T.R. 630, 
2, (1956) An. W-R. 1039 : 32 LTR. 728, = S 
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losses and set them off against subsequent profits are made. For imposing’ this- 
latter requirement, we can see no justification in the words of the Statute. 


There is next this further consideration. A person whose income in a particular 
year was below the assessable limit was not bound to submit a return, and, aven 
if he submitted one, the Income-tax Officer was not bound to deal with it. Sub-sec- 
tion (2-A) was inserted in section 22 of the Income-tax Act only in 1953, that is to 
say, subsequent to the period we are dealing with and is not therefore applicable to 
the present case. So, an assessee who had made no profit at all but had on the con- 
trary incurred a loss would have had no right either to submit a return showing the 
losses or to insist that the amount of his losses should be ascertained and determined 

rby the Income-tax Officer. That being so, to say that before a loss can be carrfed 

forward it must have been previously ascertained and determined would, in effect, 
be to deprive the assessee of the right to carry forward the loss conferred on him 
by the Act. An assessee-may have sustained losses for say five years running. In 
the sixth year he may have made a profit. But, since in respect of the years in 
which his business was running at a loss he was not entitled either to submit a return 
or to insist that the amount of his losses should be ascertained and determined by 
the Income-tax Officer, he would not—if the view taken in Ahmed Sahib’s Caset, 
were right—be entitled to have that loss carried forward and set off against any profit 
he might make in the sixth year. That would defeat the purpose of the provisions 
contained in section 24. which was and is to enable an assessee to carry forward his 
unadjusted losses and set them off against the profits of future years. We, therefore, 
think that the case of Ahamed Sahib v. Commissioner of Income-tax1 was wrongly 
decided in this respect, and, overrule it. _The assessee is entitled to have his losses— 
less those already adjusted for refund purposes—for the assessment years 1948-1949 
and 1949-1950 determined and carry forward the loss so determined to be set 
off against the profits for the assessment years 1950-1951 and 1951-1952. 


The assessee will be entitled to his costs. Advocate’s fee Rs. 250. 


VS. Reference answered in favour of the Assessee. 


, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR, JUSTICE SOMASUNDARAM. 


J. Manicka Goundar . .. Petitioner * 
v. 
The Inspector of Factories ~. Respondent. 


Factories Act (LXIII of 1948), section 2 (k) (1) and (m)—“ Factory °—Ingredients— Worker” 
“< Employed ’—Meaning of—Manufacturing process—Decorticating groundnuts. 


In the premises of a mill there was a 10 H.P. electric motor which was working a decorticator. 
The manufacturing process consisted in deccrticating groundnuts, drying them and packing the 
kernels in gunny bags. There were eighteen persons working at the place, five of them being men and 
the rest women. There was no evidence let in to establish either that they received wages or were 
employed by or on behalf of the mill. $ 


Held : Though there was no doubt that what was being done in the premises was manufacturing 
process, as defined by section 2 (k), Factories Act, (decorticating groundnuts), in the absence of 
evidence to show that the persons working were employed directly‘or through any agency, whether 
for wages or not, it could not be held that they were ‘‘ workers ” within the meaning of section 2 (l) 
and hence their presence in the premises would not make the place a ‘‘ factory ’’ as defined by section 
2 (m) of the Factories Act. 


To make a person a “worker ”’, there must be a contract between the management and the 
person employed, i : 


Chintaman Rao v. State of Madya Pradesh, (1958) S.C.J. 752 : 1958 S.C.R. 1340 : (1958) M.L.J. 


(Grl.) 569 (S.C.) : A.J.R. 1958 S.G. 388, relied on. 
1. (r952) 2 M.L.J. 282 : 22 I.T.R. 87. 2. (1956) An. W.R. 1039': 32 L.T.R. 728. 
*Crl. R.C, No. 531 of 1958. ahs ~ gth December, 1958. 


(Crl. R.P. No. 506 of 1958). (18th Agrahayana 1880, Saka) , 


“IIJ |. MANrcKkA’GOUNDAR v. INSPEGTOR oF -FAGTORIES (Somasundaram, J.). ‘117, 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Céurt to revise the Judgment of the Court of the Sub-Divisional 
Magistrate, Tirupathur, in S.T.R. No. 12 of 1958, dated 8th May, 1958. 


° T. L. Nagaraja Rao, for Petitioner. 


V. V. Radhakrishnan, for the Public Prosecutor (P. S. Kailasam) on behalf of 
the State. ; 3 


The Court made the following 


Orber.—The accused in this case was convicted for’ an offence under section 6 
read with rule 5 (3) and section 92 of the Factories Act, and, sentenced to pay a 
fine of Rs. 50 and was also further directed to pay a sum of Rs. 25 as licence fees. 


The facts are these. On 18th November, 1957, at 9-15 A.M. P.W. 1, the Inspector 
of Factories, Vellore, inspected the premises in question. There was a ro H.P. 
electric motor working. It was working the decorticator. The manufacturing 
process consisted in decorticating groundnuts, drying them and packing the kernels 
in gunny bags. .There were 18 persons working at these various processes. Five 
were men and 13 were women. bene 


` 


Beyond this evidence there was no evidence let in to establish that either they 
received wages or were employed by or on behalf of the mills. In this state of 
evidence the only question that arises for consideration is whether it is a factory 
within the definition of section 2 (m) of the Factories Act, 1948. “Factory” is 
definied in section 2 (m) as meaning, 


“any premises including’ the precincts thereof— 


-(i) whereon ten or more workers are Working, or were working on any day of the preceding 
twelve months, and in any part of which a manufacturing process is being carried on with the aid 
of power, or is ordinarily so carried on, or $ : 


(ii) whereon twenty or more workers are Working, or were working on any day of the pre- 
ceding twelve months, and in any part of which a manufacturing process is being carried on without 
the aid of power, or is ordinarily so carried on, . . . . . .? > 


“ Worker ” is defined in section 2 (/) as meaning, 
“a person employed, directly or through any agency, whether for wages or not, in any manu- 


facturing process, or in cleaning any part of the machinery or premises used for a manufacturing 
process, or in any other kind of work incidental to, or connected with, the manufacturing process, 


or the subject of the manufacturing process.” 


“ manufacturing process ” is defined in section 2 (k) : 
“ manufacturing process °’ meatis any process for— 


(i) making, altering, repairing, ornamenting, finishing, ‘packing, oiling, washing, cleanirg, 
breaking up, demolishing, or otherwise treating or adapting any articles or substance with a view to 


' its use, sale, transport, delivery or disposal, or - 


(ii) pumping oil, water or sewage, or. 

(iii) generating, transforming or transmitting power, or 

(iv) composing types for printing, printing by letter press, lithography, photogravure or other 
similar process or book-binding, or ' . 


(v) constructing, reconstructing, repairing, refitting, finishing, or breaking up ships or vessels.”” 


There can be no doubt that what was being done in the premises was manufacturing 
process because they were decorticating groundnuts. Though there is no evidence 
that the owner of thé mill was selling them, still it was intended to be used by the 
persons who bring-them for decorticating. -The question is whether these 18 persons 
who were found there are ‘“‘workers’} within the meaning of section 2 (/). Accor- 
ding to that definition it must be shown.that.they were persons employed directly 
or through any agency, whether for wages or not. “Employed ” has been inter- 
preted in various decisions and, as pointed out by Subba Rao, J., in Chintaman Rao v. 
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State of M.P.4, there must be a contract between the management and the person 
employed so as to bring them within the definition of “ worker ”. That evidence 
is lacking in this case. The 18 persons are, therefore, not workers within the meaning 
of the definition, and, their presence in the premises will not make it a factory, 

The offence is not made out. The conviction and sentence are set aside anc 
the accused acquitted. The fine, if paid, will be refunded. 


P.R.N. ——— Revision allowed. Conviction and sen- 
tence set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jurisdiction.) e 
Present :—Mnr. JUSTICE BALAKRISHNA AYYAR. 
Dhanmull Sowcar : e. Petitioner * 
v. 
The Regional Transport Authority, Salem and another .. Respondents. 


Motor Vehicles Act (IV of 1939), section 60 (1), Proviso—Procedure—Duty of Regional Transport Authi 
rity—Power and duty to examine witness named by person proceeded against—Permit-holder neither producing 
nor offering to produce witness—Failure to examine—If contravention of principles of natural justice—Bus 
operator carrying goods for freight collected by him—Offence. 

All that the Proviso to section 60 (1) of the Motor Vehicles Act requires is that before a permi 
is cancelled, the holder of the permit should be given an opportunity to furnish his explanation. The 
person proceeded against should be notified what the allegations against him are and he should be 
given an opportunity to explain them. The authorities are neither empowered nor required tc 
examine any witness. The person proceeded against has no right to insist that his witness should be 
examined by the authorities when he is being proceeded against for a transgression of any of the 
matters enumerated in section 60 (1), he has much less reason to complain when he neither produce: 
nor offers to produce his witness. 

A failure to examine his witness under such circumstances would not amount to a contravention 
of the principles of natural justice, so as to warrant interference by a writ of certiorari under Article 22€ 
of the Constitution of India. 

Transport of goods which are not the luggage of passengers, by a bus operator and collection oi 
freight therefor would be a contravention of the terms of the permit under section 60 (1) (b). 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records in R. No.31079- 
A3056, dated goth September, 1956, on the file of the State Transport Appellate 
Tribunal, Madras, confirming the Order of the Regional Transport Authority, 
Salem, dated 11th June, 1956, in R. No. A.-4-16583 of 1956 and qaush the said 
orders. 

M. R. Narayanaswami, for Petitioner. 

The Additional Government Pleader (K. Veeraswami), for Respondents. 

The Court made the following j 

OrpeR.— The petitioner had a stage carriage permit for his bus MDJ 1953. 
On 18th May, 1956, the Motor Vehicles Inspector, South Salem, stopped the 
vehicle at the 15th milestone on the Salem-Harur road, and checked it. He then 
found that the bus was carrying 49 passengers, excluding the driver and the conduc- 
tor, while its authorised seating capacity was only 40 passengers. The bus was 
overloaded by nine passengers. In addition, it was found that thirty-one baskets 
of mangoes were being transported by that bus, for which freight charges had been 
collected at the rate of four annas per basket. i 

The Secretary to the Regionál Transport Authority, Salem, called for the 
explanation of the petitioner in respect of these irregularities. In the explanation 
which the petitioner submitted, he stated that the allegation that there were forty- 





1. (1958) S.C.J.°753 : 1958 S.C.R. 1340: S.G. 388. 
(1958) M.L.J. (Crl.) 569 (S.C.): ALR. 1958 . 


a W.P. No. 194 of 1957. 27th February, 1959. 
(8th Phalguna, 1880. Saka). 


itj DHANMULL såwċak v. R. È. A., ŝaLem (Balakrishna Ayyar, F). i19. 


nine passengers was untrue and that the bus carried only 40 passengers. He further 
mentioned that a constabe was travelling in that bus and that the constable should 
be examined in support of his explanation. He further pleaded that the charges 
had been brought against him purposely out of prejudice. So far as the baskets 
of Mangoes were concerned, the explanation of the petitioner was that they consti- 
tuted the luggage of certain passengers. : 


The Secretary, Regional Transport Authority, rejected the explanation tendered 
by the petitioner. He considered that there was no need to examine the constable, 
because that constable himself had signed the report drawn up by the Motor Vehicles 
Inspector. He rejected the plea that the mangoes constituted the luggage of certain 
persons, because not one of the passengers claimed it as his luggage. In the result, 
he suspended the permit of the petitioner for a period of 3 months for the offence 


of having overloaded the bus by nine passengers and for one week for the offence 
of having carried the baskets of mangoes. 


On appeal, the State Transport Appellate Tribunal confirmed the findings of 
the Secretary, Regional Transport Authority, but reduced the period of suspension 
from 3 months to 1 month in respect of the offence of overloading. He confirmed 
the punishment in respect of the other offence. 


The petitioner has now come to this Court for the issue of an appropriate writ 
to quash the orders of the authorities below. 


The first contention of Mr. M. R. Narayanaswami, the learned counsel for 
the petitioner, was that the Secretary of the Regional Transport Authority contra- 
vened the principles of natural justice when he declined to take the evidence of the 
constable whom the petitioner had cited as a defence witness. 


The authoyities proceeded against the petitioner for contravention of clause (b) 
of section 6o (1) of the Motor Vehicles Act. Sub-section (1) of section 60 enu- 
merates six categories of matters and provides that, should a contravention occur 
in respect of any of these, the permit may be cancelled or suspended for such period 
as the appropriate authority deems fit. There is a proviso to this which runs: 

** Provided that no permit shall be cancelled, unless an opportunity has been given to the holder 
of the permit to furnish his explanation.” 
It will be noticed that this section does not require that the authorities concerned 
should record any evidence. Therefore, it is not possible to say that, when the 
Secretary of the Regional Transport Authority declined to record the evidence of 
the constable whom the petitioner referred to, he contravened any provision of the 
statute. The next thing to remember is that the authorities referred to in this sub- 
section have not been given power to summon witnesses or to enforce their atten- 
dance. The omission in the statute in this respect suggests that it was not the 
intention of the Legislature that the authorities in question should examine any 
witnesses. It may also be mentioned that the petitioner did not offer to produce 


the constable before the Secretary, Regional Transport Authority, for his examina- 
tion. 


Another circumstance may be mentioned here. All that the Proviso to sub- 
section (1) of section 60 requires is that, before a permit is cancelled, the holder of 
the permit should be given an opportunity to furnish his explanation. The sus- 
pension of a permit is a less serious penalty than its cancellation, Even as regards 
cancellation, all that the statute requires is that the operator should be given an 
opportunity to furnish his explanation. It seems to stand to reason that in respect 


of the lesser penalty the statute could not have required that a more elaborate 
procedure should be followed. 


When we examine the scheme of the Act, it will be found that contraventions 
of its provisions and of the rules made thereunder are placed, in two categories. 
In one category is placed those contraventions, for which the offender may be pro- 
secuted and punished in the ordinary criminal Courts. Such matters are provided 
for in Chapter 9 of the Act. In respect of other contraventions what I may call 


426 i THE MADRAS LAW joURNAL REPORTS. [1959 


departmental action is provided for. This is a very summary method, and all 
that the authorities concerned are required to do is to give the person proceeded 
against an opportunity to furnish his explanation. It follows that all that is required 
is that the person proceeded against should be notified what the allegations against 
him are and that he should be given an opportunity to explain them. . 

The further comment I would make is that the right of the petitioner to ply a 
stage carriage vehicle is derived under the Act. The extent of that right and the 
circumstances under which that right is liable to be curtailed, abridged or with- 
drawn are all provided for in the Act and the rules framed thereunder. And so 

- Jong as these have been complied with, the petitioner cannot properly complain. 
But this does not mean that the proper authorities are precluded from examining 
the witnesses and ina proper case they would be exercising a wise discretion if 
they do examine witnesses produced by a party. All that I would say at this stage 
is that, under the statute, a person placed in the position of the petitioner has no 
right to insist that his witnesses should be examined when he is being proceeded 
against for a transgression of any of the matters enumerated in sub-section (1) of 
section 60. 

Mr. Narayanaswami referred to the decision given under section 18 of the 
Arms Act in W.P. Nos. 449 and 450 of 1953 and contended that he should have 
been given an opportunity to examine his witnesses. In respect of that decision, I 
would make two observations. The first is that in W.P. Nos. 449 and 450 of 1953, 
the person concerned was given no opportunity whatever even to give his explana- 
tion. He was not even told what the allegations against him were. On that 

_ ground alone, that decision is distinguishable. The nature of the procedure which 
has to be adopted when the conditions referred to in the various sub-clauses of sub- 
section (1) of section 60 are contravened is indicated in that sub-section itself. 
There is no such indication in section 18 of the Arms Act. 

Mr. Narayanaswami finally contended that the reasons given by the State 
Transport Appellate Tribunal for holding that the mangoes were not luggage are 
unsound, Even granting that the reasons are open to question, the fact remains,— 
this fact is recorded by the Regional Transport Authority—that no one claimed 
the mangoes as his luggage. Instead, freight charges had been collected for them 
at the rate of four annas per basket. These articles, therefore, constituted goods 
and cannot be treated as luggage. Mr. Narayanaswami argued that even if these 
mangoes were treated as goods, that would not involve a contravention of the terms 
of the permit. I had occasion to consider a similar argument earlier in the course 
of the week and I held then that such transport would constitute a contravention 
of the terms of the permit. 


In the result, this writ petition is dismissed. There will be no order as to` 
costs. 
P.R.N. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Jusrice PANCHAPAKESA AYYAR. 


“Nambikkai Mary Ammal .. Petitioner” 
: v. : 
Prakasa Mary and others .. Respondents. 


Madras Court Fees and Suits Valuation Act (XIV of 1955), sections 37 and 39-——Suits for partition and suit 
„Jor administration of an estate—Difference. 

Where the plaintiff was given a property with a direction that she should pay certain others a part 
value of the same on a particular date and the plaintiff filed a suit to work out her rights and ascertain 
the money payable to the others, it is not a suit for partition but a suit for carrying out the directions 
of the settlor. Court-fee would have to be paid under section 39 of the Madras Court Fees Act by 
all the parties interesfed. i 





* C.R.P. No. 270 of 1958. 6th January, 1959. 
(16th Pausa 1880, Saka). 


II] NAMBIKKAI MARY AMMAL V. PRAKASA MARY (Panchapakesa Ayyor, J). 121 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the City Civil Court (Fourth Assistant Judge), Madras, dated 21st 
October, 1957 and made in Check-slip No. 1401-XII- I in O.S. No. 14.48 of 1956, on 
the question of Court-fee payable on the plaint. 


N. K. Mohanarangam Pillai and N. K..Pattabhiraman, for Petitioner. 
The Additional Government Pleader (K. Veeraswami) for the State. 


The Court made the following 


Orver.— This is a petition filed by Nambikkai Mary Ammal, plaintiff in O.S. 
No. 1448 of 1956 on the file of the City Civil Court, Madras, for revising and setting 
*aside the order of the learned Fourth Assistant Judge, City Civil Court, agreeing 
with the Court-fee Examiner’s Check-slip and calling for an additional Court-fee 
of Rs. 45 from the petitioner. The facts were briefly these. 


The petitioner was given by her deceased mother under a deed of settlement, 
dated 4th October, 1949, the life interest in a house worth Rs. 3,000. After the life- 
timé of the mother the property was directed to be taken absolutely by the petitioner 
subject to her paying her brother, David, and sister Prakasa Mary, 1/3rd of the 
market value of the house at the time of the death of the mother. The price of the 
house at the time of the death of the mother was Rs. 3,000. So the petitioner had to 
pay her brother David and sister Mary Rs. 1,000 each under the mother’s directions. 
She filed the suit and prayed that the house in question might be valued, for purposes 
of working out the partition between herself and her brother and sister, at 1/grd each, 
and that the share payable to the first defendant, Prakasa Mary, her sister and David 
(Defendants 2 to 6 are the legal representatives of David) might be ascertained 
and fixed and for some other reliefs with which we are not concerned. She paid a 
Court-fee of Rs. 30 as per the provisions of section 37 (2) of the new Court Fees Act 
of 1955. The Court-fee Examiner objected that this suit was not a suit for partition 
but one for administration of the deceased mother’s estate and that therefore the 
section applicable was not section 37 (2) but section 39, and so the plaintiff should 
have paid a Court-fee of Rs. 75 and that defendant 1 and defendants 2 to 6 
representing David, the deceased brother, should also pay Rs. 75 each as Court-fee. 
The lower Court agreed with this view of the Court-Fee Examiner and directed 
the payment of the additional Court-fee. The petitioner has felt highly aggrieved 
at this order and has filed this petition. 


I have perused the records and heard the learned counsel, Mr. N. K. Pattabhi- 
raman, for the petitioner, and the learned Additional Government Pleader contra. 
Mr. N. K. Pattabhiraman was unable to show how the suit can be construed to 
be a suit for partition when the prayer was not to partition the suit house into three 
equal shares and deliver to the plaintiff one share and the first defendant another 
share, defendants 2 to 6 jointly the third share. The prayer was to carry out 
the directions of her deceased mother, for administering the estate of her mother 
consisting of this house. So the lower Court was right in accepting the Court-fee 
Examiner’s Check-slip and directing the additional Court-fee to be paid. 


This petition deserves to be and is hereby dismissed, but in the circumstances, 
without costs. Two months time from this date given to the plaintiff and defen- 
dants to pay the deficit Court-fee as prayed for. 


R.M. . s Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMACHANDRA IYER. 


Mamundi Kaduvetti .. Appellant® . 
v. - ; 
Somasundaram Chetti and others .. Respondents. 


Madras Agriculturists Relief Act (IV of 1938), section 9-A—Co-morigagor redeeming the entire property— 
Claim to subrogation—Whether the section applies to redemption by other mortgagor—Transfer of Property Ac t 
(IV of 1882), section g2—Right of subrogation—Nature of. i 


A co-mortgagor redeeming the entire property and being subrogated to the rights of the mort, 
gagor in regard to the excess payment of mortgage money paid by him could not be in the position 
of a mortgagee within the meaning of section 9-A of the Madras Agriculturists Relief Act and there- 
fore the claim of such mortgagor for subrogation cannot be discharged by virtue of that section. 


When one of the two co-mortgagors discharges an encumbrance binding on both, the person 
so discharging could not recover from his co-mortgagor more than the proportionate share of the 
amount actually paid by him. That is to say the mortgage in its original form is not enforceable 
as regards the amount due on it but it is only the proportionate liability of the property other than his 
own to which he would be entitled to under subrogation. Subrogation does not mean a complete 
substitution of the subrogee in the place of the mortgagee as if the claim is to be enforced on the original 
mortgage but is restricted both in regard to the debt as well as the security. It is a re-creation of the 
debt paid off by virtue of the law and for a limited purpose varying with the interest of the person 
who redeems the amount paid off, 


Section g-A cannot obviously apply to a case of subrogation because the right of subrogation 
is not by virtue of the execution of the mortgage. It is a right under the law on payment of the 
mortgage amount by one of the persons mentioned in section g1 of the Transfer of Property Act. 
Nor can it be said that the mortgagee is in possession of the property mortgaged by virtue of the original 
mortgage. It is the payment and redemption which entitles the co-mortgagor to be in possession 
of the property and not the execution of the mortgage by the original mortgagee. 


Case-law discussed, 


Appeal against the Decree of the Court of the Subordinate Judge of Tanjore, 
in Appeal Suit No. 138 of 1955, preferred against the Decree of the Court of the 
District Munsif of Pattukottai, in Original Suit No. 370 of 1953. 


M. S. Venkatarama Ayyar, for Appellant. 
K. S. Desikan and K. Raman, for Respondents. 


The Court delivered the following 


Jupement.—This Second Appeal arises out of the decree of the learned Sub- 
ordinate Judge of Tanjore in A.S. No. 138 of 1955, modifying that of the District 
Muznsif of Pattukotta,i in O.S. No. 370 of 1953. 


The plaintiff is the appellant in this Second Appeal. He filed the suit for 
redemption of a mortgage, Exhibit A-1, dated 22nd June, 1898, under the following 
circumstances. The suit properties and certain other properties were originally 
owned by one Muthu and his son Odayappa. They executed a possessory mort- 
gage over certain items of properties in favour of one Sokkan Chettiar prior to 
1898. On 22nd June, 1898, they executed a second usufructuary mortgage under 
Exhibit A-1 over those and certain other properties in favour of one Ramaswami. 
The mortgagee was directed to redeem from out of the portion of the mortgage 
money left in his hands the earlier mortgage in favour of Sokkan. The second 
mortgagee however failed to so redeem. ‘The right of the mortgagee under Exhibit 
A-1 was transferred to one Alagappan. On the side of the mortgagor there were a 
few transactions by way of sales of equity of redemption as a‘result of which the pro- 
perties vested in regard to some items in the appellant’s father, some others in Sokkan, 
and the remaining properties in one Karuppan and one Arunachalam. The 
result is that the three sets of persons above-named, namely, the plaintiff’s father 
Sokkan and Karuppan and Arunachalam came to own the equity of redemption 





*Second Appeal No. 866 of 1956. (ar pares inte 1958. 
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and were in the position of co-mortgagors. Thereafter suits for redemption were 
filed. O.S. Nos. 52 and 158 of 1926 were filed, by Alagappan in the Court of the 
District Munsif of Pattukottai to redeem Sokkan’s mortgage. O.S. No. 281 of 
1952 was filed by Sokkan claiming as the owner of the equity of redemption under 
the transfer above-mentioned to redeem Alagappan’s mortgage. In those litiga- 
tions a decree was ultimately passed clecreeing redemption of Alagappan’s mort- 
gage by Sokkan as well as Karuppan and Arunachala. In pursuance of the decree 
for redemption Sokkan paid a sum of Rs. 1,092 and Karuppan and Arunachala 
paid a sum of Rs. 1,226 redeemed Exhibit A-r and entered into possession of the 
respective properties. Thereupon the appellant claiming under the purchase by his 
father filed the suit for redemption out of which the Second Appeal arises against 
the representatives of Sokkan. 


His case was that he was in the position of a co-mortgagor and was entitled to 
redeem the mortgage to which Sokkan and the other persons became entitled by 
virtue of being subrogated to the rights of Alagappan’s mortgage, which they re- 
deemed. The appellant’s further case was that Karuppan and Arunachala had 
executed a release of their rights in his favour. As regards the mortgage money 
payable for redemption, the appellant claimed that no amount was due as the 
debt was discharged under the provisions of section g-A of Madras Agriculturists 
Relief Act (IV of 1938), the mortgagee under Exhibit A-r having been in 
possession of the properties for more than 30 years. 


This claim was contested by the respondents who claimed under Sokkan. They 
pleaded that certain items claimed in the plaint were not the subject-matter of 
mortgage under Exhibit A-1 that certain other items were lost to the mortgagee by 
reason of adverse possession, etc., and that as regards the remaining items Sokkan 
and his representatives were entitled to retain what they purchased from the mort- 
gagor. They also contested the claim of the appellant as to the applicability of 
the provisions of section g-A of Madras Act IV of 1938. 


The District Munsif held that four of the items mentioned in the plaint were 
not included in the othi, and that therefore the appellant was not entitled to redeem 
them. He further held that the appellant has lost title to about 20 items on account 
of adverse possession of the same by third parties and that the plaintiff was entitled 
to redeem only the remaining items. The District Munsif accepted the case of the 
appellant that he was entitled to the benefits of Madras Act IV of 1938 and that by 
reason of the possession and enjoyment of the mortgaged items by the mortgagee, 
for over 30 years, he held that the appellant was not bound to pay any amount 
towards the redemption. In the result a decree for possession was passed. 


An appeal was prefcrred against the decree of the District Munsif by the con- 
testing defendants to the Sub-Court. The learned Subordinate Judge affirmed 
the finding of the trial Court in regard to the title of the appellant to the various 
items of the properties. He, however, held that the appellant was liable to pay the 
share of the mortgage money attributable to the properties sought to be redeemed 
together with the aliquot share of the moneys expended for the redemption and 
that that such liability was not liable to be discharged under the provisions of section 
g-A of Madras Act IV of 1938. The learned Subordinate Judge, therefore, 
directed the quantum of debt to be ascertained in the final decree. The plaintiff 
has filed the Second Appeal against the decree of the lower appellate Court. 


The only question argued on his behalf is as to the applicability of section 9-A 
of Madras Act IV of 1938, to the present case. It may be noticed that the mort- 
gage which is sought to be redeemed is Exhibit A-1, dated 22nd June, 1898. Sokkan 
and his representatives who are in possession of the properties by virtue of the decree 

“for redemption in O.S. No. 281 of 1926 are in the position of co-mortgagors who 
have redeemed that mortgage. The contention on behalf of.the appellant is that 
a co-mortgagor on redemption becomes entitled to subrogation of the original 
mortgage and that the appellant who seeks to redeem in the present suit is redeeming 

that mortgage, and that therefore the provisions of section 9-A would apply. 
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Mr. M. S. Venkatarama Iyer, the learned counsel for the appellant, contends 
that the position of Sokkan on redemption of the mortgage, Exhibit A-1, is that 
of a transferee of that mortgage, and therefore the appellant would be entitled to 
relief under section 9-A of the Madras Agriculturists Relief Act of 1938. In 
support of the contention he relied upon the decision in Rahimansa Rowther v. 
Madras Islamia Education Institution1, where it was held that the case of a co-mortgagor 
redeeming the mortgage is an instance of subrogation, and that the redeeming 
mortgagor has not merely a charge to the mortgage as to his share but he stands 
in the shoes of the mortgagee in regard to the shares of other mortgagees ; and 
such a right as a mortgagee relates back to the date of the mortgage, which’ has 
been redeemed. At page 407 Subba Rao, J., observed referring to sections I» 
92 and 95 of the Transfer of Property Act thus :— 

“ Under the aforesaid sections it is obvious that the co-mortgagor will be subrogated to the right 


of the mortgagee if he redeems the mortgagee. To put in other words he will be substituted for the 
mortgagee whom he paid off.” ; 


The learned Judge again observed at page 408 :— 


“Indeed section 92 of the Transfer of Property Act clearly states that the co-mortgagor redeeming 
the mortgage has the same rights as the mortgagee whose mortgage he redeems may have against 
the mortgagor or any other mortgagee,” 


Reliance was placed upon the observation contained in Arumuga v. Chockalingam?, 
that the term mortgagee in Article 148 of the Limitation Act includes an assignee 
of a mortgagee and even a co-mortgagor by whom the mortgaged property has 
been redeemed. 


The learned advocate for the appellant, therefore, contends that Sokkan being 
subrogated to the rights of the mortgagee, under Exhibit A-r would be in the 
same position as the original mortgagee, namely, Ramaswami, and he would be 
liable to be redeemed on the same terms and conditions, and that therefore the 
provisions of section g-A of the Agriculturists Relief Act, 1938, would apply to the 
instant case. 


The question then is whether a co-mortgagor redeeming the mortgage is to be 
considered in every respect to be in the position of or substituted for the original 
mortgagee. In Mulla’s Transfer of Property Act, 4th edition, at page 534, it is 
stated : 


“ A co-moitgagor redeeming a mortgagee is a simple case of subregaticnfcr a co-cebtor is 
a principal debtor in respect of his own share and a surety in respect of his co-debtor’s share and 
when a surety has paid the debt, he is entitled to avail himself of all the creditor’s securities ”. 


The effect of a co-mortgagor redeeming a mortgage however is not the same as a 
stranger redeeming a mortgagee under section 92 (3). In the latter case the stranger 
would be completely subrogated to the rights of the mortgagee he redeems. But 
in the case of a co-mortgagor the result on redemption of the mortgage would be 
that the mortgage as to his share would be extinguished and would subsist only in 
regard to the shares of other co-mortgagors and in regard to which alone he would 
stand in the position of a mortgagee. In. Asansab v. Vamana Row®, it was held that 
where the person in the position of a co-mortgagor pays the entire mortgage debt he 
puts himself in the place of the mortgagee redeemed and acquires a right to treat the 
other mortgagors as his mortgagors and to that portion of the estate in which he 
would have no interest but for the payment as a security for any surplus payment 
he might have made. At page 225 the learned Judges observed : 


“It has long been the recognised doctrine of Courts of Equity in England that the owner of 
the equity of redemption of -a part of an estate under mortgage is entitled to redeem the whole of 
the mortgaged estate if the mortgagee as in this case insists upon his right to have it so redeemed. 
Where the former elects to pay the entire mortgage debt he thereby puts himself in the place of 
the mortgagee redeemed and acquires a right to treat the original mortgagor as his mortgagor and to 
hold that portion of the estate in which he would have no interest but for the payment as a security 
for any surplus he might have made.” 
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This decision was rendered before the Transfer of Property Act. In a case from the 
Punjab where the Transfer of Property Act does not apply, Ganeshlal v. Jothi Prasad’, 
the Supreme Court held that where one of the co-mortgagors redeems a mortgage 
over the property which belongs jointly to himself and the rest, equity as embodied 
in the doctrine of subrogation confers on him a right to reimburse himself for the 
amount spent in excess by him in the matter of redemption, and that he can call 
upon the co-mortgagors to contribute towards the excess which is paid over his own 
share and a co-mortgagor so paying stands in the mortgagee’s shoes only to the 
extent of getting reimbursed from the co-mortgagors for their shares in the arzount 
actually paid by him and not for the whole amount due on the mortgage. This is 
also the Jaw under the Transfer of Property Act. 


It is, therefore, clear that when one of the two co-mortgagors discharges an 
encumbrance binding on both, the person so discharging could not recover from 
his co-mortgagor more than the proportionate share of the amount actually paid 
by him. That is to say that the mortgage in its original form is not enforceable 
as regards the amount due on it but it is only the proportionate liability of the pro- 
perty other than his own to which he would be entitled to under subrogation. That 
the subrogation does not mean a complete substitution of the subrogee in the place 
of the mortgagee as if the claim is to be enforced on the original mortgage is made 
clear in the decision in Digambardas v. Harendra Narain®?. In that case a question 
arose as to whetker the co-mortgagor who was subrogated to the original mortgagce’s 
rights was entitled to the interest after the date of payment. It was held that the 
Court when invited to enforce the right of subrogation can exercise its judicial 

‘discretion in the award of interest and in the determination of the period for which 
it was to be allowed. In such a case there would be no complete subrogation as 
the subrogee was not entitled to the interest at the rate mentioned in the document. 
The learned Judges observed at page 168 thus :— 


“In fact if we remember for a moment the principle upon which the doctrine of subrogation 
rests it becomes obvious that the Court has discretion so far as any right as to interest and the period 
during which it is to run are concerned. Itis only by a fiction of law that the mortgagor who redeems 
the security is substituted in the place of the original creditor, and although it is sometimes said that 
the substitute is put in all respects in the place of the party to whose rights he is subrogated, even a 
superficial consideration will show that the statement is too broad and requires qualification. In 
so far as any question of priority is concerned, he no doubt enjoys the same advantages as the original 
mortgagee and is entitled to priority over subsequent mortgagees from his co-mortgagor. In so far 
as the amount of morey which he is entitled to recover from his co-mortgagors 1s concerned, he can 
claim contribution only with reference to the amount actually and properly paid to effect redemption, 
to which sum he can add his legitimate expenses. In so far as interest on these sums is concerned, 
he cannot claim it for any period antecedent to the redemption. ‘The substitution, therefore, of the 
new creditor in place of the original one, does not place the former precisely in the positicn of the 
latter for all purposes.” 


It has been held that a subrogee can acquire no greater rights than the party for 
whom he is substituted. It has also been held that if the subrogee wants to enforce 
his rights over the mortgage redeemed he would be governed by the rules of limi- 
tation which would be applicable to the mortgage redeemed. But his rights differ 
from that of an assignee of a debt by reason of the basis of the law as to subrogation 
being the outcome of the principles of equity. He would not for instance be entitled 
to enforce the entire claim on the mortgage if he had paid only a smaller amount 
and the subrogation in that case would be limited to the amount paid. In the case 
of a mortgage where there is more than one person interested in the equity of redemp- 
tion and one of such persons pays the entire mortgage, what he woud get on subroga- 
tion would not be an assignment of the entire mortgage right, as it would mean that 
he would be the mortgagee of his own property, but a right to proceed on the basis 
of the mortgage against the other properties to recover that portion of the debt 
attributable to those properties on the principles of contribution. This, however, 
is not a mere right of contribution recognised in sections 82 and 100 of the Trans- 
fer of Property Act. This is a right by virtue of an assignmerft as it were of the 
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mortgage to the subrogee to the extent necessary to do justice to him. In Sheldon 

on Subrogation (second edition) page 264, it is stated: : 

‘* Tf the security is a mortgage, and the whole debt is paid to save the estate of the party paying 
it, by one of two tenants-in-common who have, since the giving of the mortgage, acquired the equity 
of redemption, the assignment of the mortgage to this co-tenant will not extinguish its claim in favour 
of the other, who has paid nothing. That share of the mortgage debt which belonged to such an 
assignee to pay is extinguished, his title to his portion of the mortgaged property is perfected ; and 
he is subrogated to the rights of the mortgagee as to the other share, and may call upon his co-tenant 
to pay him the proportion of that share, or before closed of the right to redeem. . . . . . « AS 
between the purchasers in common of an estate bound by a joint lien, each share is-obliged to contri- 
bute only its proportion of the common burden, and beyond this this amount is to be regarded as 
the surety of the others; and if the owner of one share is called upon to pay more than its due propor- 
tion of the debt, such owner or his creditors will be entitled to stand in the place of the satisfied 
creditor to the extent of the excess which ought to have been paid out of the other shares.”’ 


But subrogation to the rights of a mortgagee differs from the case of an assignment 
of the mortgage debt as such, because (1) the subrogation is by the process of law 
and only to the extent necessary, and (2) in the case of an assignment there is an 
assumption of the continued existence of the debt while subrogation follows the 
payment of the debt. I have already pointed out that, in the case of a co-mortgagor 
redeeming the subrogation is restricted both in regard to the debt as well as the 
security. Thus, although a subrogation amounts to an assignment as it were of 
the mortgage paid off, it is re-creation of the debt paid off by virtue of the law and 
for a limited purpose varying with the interest of the person who redeems, the 
amount paid off, etc. f 


The question then for consideration is whether section g-A of Act IV of 1938 
would apply to such a claim, ż¿.e., to a debt created as it were by the fiction of law. 
Section 9-A (1) is as follows :— 


“ This section applies to all mortgages executed at any time before the goth September, 1947, 

and by virtue of which the mortgagee is in possession of the property mortgaged to him or any 
portion thereof,” 
It is clear that in the present case Sokkan’s representatives are not in possession by 
virtue of a mortgage; nor can it be said that the claim under subrogation is a claim 
by virtue of the execution of a mortgage. This section cannot obviously apply to a 
case of subrogation, because the right of subrogation is not by virtue of the execu- 
tion of the mortgage. Itis a right under the law on payment of the mortgage amount 
by one of the persons mentioned in section g1 of the Transfer of Property Act. Nor 
can it be said that the mortgagee is in possession of the property mortgaged by virtue 
of the original mortgage. It is the payment and redemption which entitled the 
co-mortgagor to be in possession of the property and not the execution of the mort- 
gage by the original mortgagor. I am, therefore, of the opinion that a co-mortgagor 
redeeming the entire property and being subrogated to the rights of the mortgagor 
in regard to the excess payment of mortgage money paid by him could not be in 
the position of a mortgagee, within the meaning of section 9-A of Madras Act IV of 
1938, and therefore the claim of such a co-mortgagor for subrogation cannot be 
discharged by virtue of that section. 


The conclusion arrived at by the learned Subordinate Judge is, therefore, 
correct. This appeal fails and is dismissed with costs. 


V.S. ` Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: Present:—Mr. Justice RAMACHANDRA Iver. 2 
The State of Madras represented by the District 


Collector of Tiruchirapalli -.. Appellant® 
v. : a 
S. Krishnasami Ayyangar and others .. Respondents. 


Riparian Rights—Right of owner of land adjoining a river to take water from the river 
for irrigating his land—Scope and extent of—Natural and artificial stregms—If makes 
any difference—Madras Irrigation Cess Act (VII of 1865), section 1. 


Apart from questions of specific grants and ownership of beds of rivers there are 
certain rights recognised under the law in the owners of lands on the banks of rivers tol 
the waters of the river. This right, known as the riparian right, is a natural right 
inherent in the owner of the property due to its proximity to the river and has nothing 
to do with the ownership or vesting of the bed of the river. The right to enjoy the water 
abutting on a man’s property is a natural right and does not depend on any grant. 
Being thus a natural right it can apply only to cases of a natural stream. In cases of 
artificial streams, however, such a right is not inherent in the owner of the land but is 
regulated by contract, grant or prescription. But even in such cases what was origi- 
yally an artificial stream might, in certain circumstances of usage, clothe the owner of 
the land on its bank with all the rights of a riparian owner as if it had been a natural 
stream, 

The Uyyankondan Channel in Tiruchirappalli District, though an artificial one, is of 
such great antiquity and when it is established that the owners of land adjoining that 
river have been using its waters from time immemorial they will have all the rights of 
riparian owners to its waters. . 

Appeal against the decree of the District Court of Tiruchirapalli in Ap- 
peal Suit No. 220 of 1955, preferred against the Decree of the Court of the 
District Munsiff of Tiruchirapalli in Original Suit No. 411 of 1981. 


The Government Pleader (B. V. Viswanatha Ayyar), for Appellant. 
YV. Tyagarajan and M. A. Rajagopalan, for Respondents. 


The Court delivered the following 


Jup@MENT.—This Second Appeal arises from the decree of the Additional 
District Judge of Tiruchirappalli in A.S. No. 220 of 1955 reversing that of the 
District Munsiff of Tiruchirappalli in O.S. No. 411 ef 1951. The State of 
Madras represented by the Collector of Tiruchirappalli, the defendant in the 
suit, is the appellant. 


The suit was filed for a declaration that the plaintiffs as the riparian) 
owners of the Uyyankondan river in Tiruchirappalli district were entitled to 
bale out water from the river free of tax for the irrigation of their inam 
lands in Sendanipuram village, and for refund of Rs. 100 collected from 
them by way of tax. Inam Sendanipuram which comprises of an extent of 
144.29 acres is a hamlet of the village of Varaganeri in Tiruchirapalli District. 
It was originally granted as a personal inam to one Karibulla Sahib in 1875 
by the Carnatic rulers. The grant was recognised and confirmed by the 
British Government. Ex. D-3 is an extract of the fair inam register 
in regard to this village. The northern boundary of Sendanipuram ig 
Uyyankondan river This river is connected with the river Cauveri and it is 
said to have been in existence from time immemorial. Respondents who were 
successors in interest to the grantee of the inam have been irrigating the nanja 
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lands with the river water. As the lands are in a level higher than the level 
of the water of the river the respondents have constructed six piccotas in the 
river, one of them being in the middle of the river for the purpose of raising 
the water. The structures are masonry ones. Admittedly the Government 
did not levy any cess for the taking of water by the respondents all these 
years till 1950. It is stated that owing to enmity between the respondents 
and’ the karnams, a cess was levied for the first time in F: 1359, which cesy 
the plaintiffs-respondents paid under protest. The respondents claimed that 
they were entitled to take water from the river for agricultural purposes by 
reason of the riparian rights that they had in respect of the waters in the 
river, and that they were not liable to pay the tax levied by the Government. 
They, therefore filed the suit as stated above. 


The suit was contested by the appellant. The appellant stated that 
Uyyankondan river was a Government channel, in which the respondents could. 
have no rights, and that in any event the respondents had no right to convert 
what were once dry lands into nanja lands by the use of Government water. 
They, therefore, stated that the respondents were liable to the cess levied. 


The District Munsiff held that Uyyankondan river was not a natural stream 
but a Government chanhel, that there was no evidence of any express or im- 
plied engagement for the supply of water by the Government, and that there- 
fore the respondents were liable for the cess levied on them. On those find- 
ings, he dismissed the suit. 


The respondents thereupon filed an appeal to the District Court of Triu- 
chirappalli. The learned District Judge held that as the river was the 
monthern boundary of the inam village and adjoining the nanja lands of the 
village and as the lands have been cultivated openly for more than 80 yearg 
with the water in the channel which belonged to the Government the respon- 
dents were entitled to take water from the channel as usual without liability, 
to pay any. irrigation cess. In that view, he allowed the appeal and decreed 
the suit’as prayed for. Hence this appeal. 


The liability to water cess is governed by section 1 of the Madras Irriga- 
tion Cess Act, VIL of 1865. That section authorises the levy of cess for water 
supplied or used for the purposes of irrigation from any river, stream, etc., 
belonging to or constructed by the Government. There is a proviso to the 
section in regard to inams and zamindaries. The learned District Judge 
considered the several cases on the subject and came to the conclusion that 
jn the circumstances of the case, it should be held that the respondents wera 
entitled to use the water in Uyyankondan river free from the payment of tax 
by virtue of an engagement or by virtue of their riparian rights. Under the 
grant the river is stated to be the northern boundary of the property granted, 
in inam. It is, therefore, clear that the river as such was not intended to be 
part of the grant. In the view I am faking of the case in regard to the 
riparian right claimed by the respondents it is unnecessary to consider for 
the purpose of this case whether notwithstanding the fact that the river ag 
such was not granted to the inamdar there could be a presumption that a 
riparian owner owns half the bed of the river. This point has been discussed, 
in Coulson and Forbes on the Law of Waters and Land Drainage, VI Edition, 
at pages 114 to 116. 


The Grant however gives the grantee all the rights over the property 
granted. If the property granted has certain natural rights it would also 
pass to the grantee. Apart from the ownership of the bed of the river, 
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there are certain rights recognised under the law in the owners of land on the 
banks of the rivers. That right is stated to be by reason of the right of access or 
proximity which the particular land has to the water in running river. Such 
a eight is called a riparian right which is a right relative to the bank, and, 
not to the bed of the stream. It is a natural right, which inheres in the 
owner of the abutting property. In Chasemore v. Richards, Word, 
Wensleydale stated: 

‘The subject of right to streams of water flowing on the surface has been of late 
years fully discnssed, and by a series of carefully considered judgments placed upon a 
clear and satisfactory footing. It has been now settled that the right to the enjoy- 
nent of a natural stream of Water on the surface, ex jure naturae, belongs to the 
Proprietor of the adjoining lands, as a natural incident to the right to the soil itself, 
and that he is entitled to the benefit of it, as he is to all the other natural advantages 
belonging to the land of which he is the owner, He has the right to have it come to 
him in its natural state, in flow, quantity and quality, and to go from him without 
obstruction; upon the same principle that he is entitled to the support of his neighbour’s 
soil for his own in its natural state. His right in no way depends upon prescription, 
or the presumed grant of his neighbour’’, 

The right to enjoy the water abutting on a man’s property being thus a 
natural incident to his right of property, it does not depend for its existence 
on any grant. Therefore even if the original inam grant did not comprise 
a right to take the water from the Uyyakondan river the grantee would 
nevertheless have a riparian right in respect of the water by reason of the 
fact that the property granted to him is abutting on the river. _ 

Riparian right being a natural right, can only apply to a natural stream. 
In the Secretary of State for India v. Subbarayadu,? it was held that the 
property in land bounded by a river has inherent in it the riparian right to 
take water from the river for irrigating the land. In that case, a land was 
bounded by a tidal channel and the owner of the land took water from it 
for irrigating his land. The Government levied a cess upon him, and the 
question arose whether the levy was legal. The Privy Council held that the 
right of the riparian owner to use the water in a stream does not depend 
upon the ownership of the soil of the stream and that he has two rights (i) 
to take the water for domestic use and (ii) for use connected with the land; 
the irrigation of the land being one such right. In regard to the later right 
the use must be reasonably connected with the tenement, and the riparian 
owner is bound to restore water which he takes for those purposes substan- 
tially undiminished in volume and unaltered in character. It was, there- 
fore, held that Government was not entitled to levy the tax as the user was 
not excessive in that case. This rule does not, however, apply to artificial 
streams. An artificial stream is’a stream which flows at its source by the 
operation of man, or if it flows at its source by the operation of nature it 
flows in a channel made by men. Vide Narasimhalu v. Bhadrayya.® Where 
a stream is artificial, natural rights cannot possibly exist, and therefore no 
question of riparian right can ordinarily arise. In Coulson and Forbes on 
the “Law of Waters, 6th edition, at page 130, it is stated thus: 


‘Where a stream is artificial, that is does not arise ex jure naturae from the soil but 
flows in a channel cut by artificial means through the lands of adjoining proprietors the 
rights of such proprietors are not prima facie the Same as those of proprietors of natural 
streams, The mutual rights of the parties in such Cases are not natural but acquired 
rights and are dependent for their existence entirely on the words of the grants by 
which they have been acquired or in the nature of the user which ean be- proved if tha 
claim is by prescription. A water course, however, of course though an artificial one 
may have been made under such circumstances as to confer all such *rights as a riparian 
owner would have had in the case of a natural stream.?? 


1. (1859) 7H and L 349 at 382: 11 E.R. IL.L.R. 55 Mad, 268 (P.G.)._ 
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In Rameshwar Prasad Narain Singh v. Kunj Bihari Pathuk the 
Privy Council held that the right to water flowing in a man’s land through an 
artificial course constructed on a neighbour’s land must rest on some grant 
br arrangement proved or presumed from or with the owner of the land frqm 
which the water is artificially brought or some other legal origin. In the case 
of a river like Uyyakondan which does not take its origin from the land of 
any private individual but from a natural stream there can possibly be no 
question of any grant by any proprietor of the land from which the stream 
originates. But it is possible that when the stream was constructed originally 
it might have been intended to give the persons through whose lands it 
flows all the rights which they would have had as riparian owners had the 
stream been a natural one. 


In Maung Bya v. Maung Kyi Nyo?, the Privy Council held that though 
in the case of a natural water course various riparian owners are entitled as 
an incident of their ownership to certain rights and in the case of an artificial 
water-course the right is regulated by prescription or grant or any con- 
tract with the owner of the land from which the water was artificially 
brought. At page 506 they observed: 

“ ¢6There is, however, a well established principle of law directly bearing upon this case 
and vitally affecting it, namely, that the water-course originally artificial may have been 
made under such circumstances and may have been used in such a way that the owner of 
the land situated on its bank will have all the rights that a riparian owner has if it had 
been a natura] stream., ?? 

In Volume I of the Trichinopoly District Gazetteer, at page 36, it is stated 
with reference to Uyyakondan river thus: ° 

The Mamundiar which rises in the scattered hills in the Kulitalgi taluk empties 
itself just above the town of Tiruchirappalli into the Uyyakondan channel, one of the 
irrigation channels which takes off from the river Cauveri. It is also stated that it 
has several names being known in the different parts of its course as Ariyar, Koraiyar and 
the Pannayar’?. 

The channel, though artificial, is one of great antiquity. It should have been 
constructed by the ancient Rajahs for the purpose of irrigation. It is well- 
known that similar channels or rivers were constructed in the delta district 
of Tanjore by the Chola Kings. The evident object in the construction of 
the channel should have been for irrigation. The object could have been 
achieved only if it was intended that these artificial channels should supply 
wateť to the owners of the abutting lands in the same way in which water was 
taken from the natural streams. These circumstances coupled with the other 
circumstances of the Government admittedly not having levied cess for the 
last 80 years would support the finding of the learned Judge that the user by, 
the respondents had a lawful origin. It is therefore, clear that although. 
Uyyakondan river as such is only an artificial channel it should be deemed to 
have been impressed with the qualities of a natural channel as indeed similar 
rivers in the neighbouring Tanjore District have, so as to invest the owners 
of lands abutting on the river with riparian rights. On this it follows that 
the Government could not levy the cess in the case. It is not claimed on the 
part of the appellant that the user made by the respondents of the water wag 
excessive. 


Under the circumstances, the decree and judgment of the lower Appel- 


late Court are correct. This second appeal fails and is dismissed with costs. 
Leave refused. 


R.M. . Appeal dismissed. 


rp 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction]. 


PRESENT :—Mnr. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE GANAPATIA 
LLAI. 


V.N. S. Chockalingam Chettiarmand others .. Appellants* 
v. 
Income-tax Officer, Pudukottai .. Respondent. 


Income-tax Act (XI of 1922), section 18-A (3)—Failure to pay advance tax under—Entails charging 
of interest under sub-sections (6) and (8)—Section 35——Omission to charge interest—Rectification. 


A failure to pay the advance tax under section 18-A (3) of the Income-tax Act would entail 
payment of interest as laid down under the provisions of sub-sections (6) and (8) of section 18-A. 


Section 35 requires that the mistake is apparent in the record of the appeal, revision, assessment 
orrefund. If the order of assessment shows that interest has not been added to the tax determined 
on the basis of the regular assessment and such omission was a mistake, section 35 directly applies 
and the mistake can be rectified under that section. 

Appeals under clause 15 of the Letters Patent against the order of 
Balakrishna Ayyar, J., dated 18th July, 1958 and 16th April, 1958 and made in 
the exercise of the Special Original Jurisdiction of the High Court in W.P. 
Nos. 990, 931, 932 and 1498 of 1956 presented under Article 226 of the Constitu- 
tion of India to issue writs of certiorari calling for the records relating to the orders 
of the Respondent in G.I. No. 93-S/1951-52, dated 22nd March, 1956; G.I. No. 
54-N/1951-52, dated 27th March, 1956; G.I. No. 151/K/1951-52, dated 28th March, 
1956 and G.I. No. 80-C/1951-52, dated 28th March, 1956, respectively levying 
penal interest of Rs, 10,174-10-0, Rs. 8,196-12-0, Rs. 9,756-13-0, and Rs. 6,542-13-0 
respectively under section 35 read with section 18-A (8) of the Indian Income-tax 
Act and to quash the orders therein. 


K. Srinivasan, for the Appellants. 


The Judgment of the Court was delivered by 

Rajamannar, C.7.—Two points were urged by Mr. Srinivasan, learned counsel 
for the appellant in these appeals, against the common judgment of Balakrishna 
Ayyar, J., disposing of three writ petitions. The first point is that when there is a 
failure on the part of the assessee to submit an estimate under section 18-A (3) 
the only consequence is that mentioned in sub-section (9) (b) of that section, namely, 
that he would be liable to penalty which may be levied in accordance with the 
proviso to sub-section (9) (b) and that sub-section (8) which provides for the pay- 
ment of interest would have no application. Learned counsel was unable to cite 
any direct authority in support of this contention. He relied on an observation 
in the Judgment of the learned Chief Justice of Bombay in Commissioner of Income-tax v, 
Fagadishprasad Ramnath},, which runs thus : 

‘©The liability to pay advance tax in this case only arises if he submits an estimate, but if he 
fails or refuses to submit an estimate, no obligation to pay advance tax can arise and his only liability 
would be, if it was found on his regular assessment that he was liable to pay: advance tax, to pay a 
penalty under section 18-A,” 

It is true that the learned Chief Justice used the word ‘ penalty’ but does not 
refer to clause (b) of sub-section (9) of section 18-A. We have no doubt whatever 
that what the learned Chief Justice was referring to was the interest levied under 
sub-section (8) in that case. Actually the point which fell for decision in that case 
was whether an appeal lay to the Appellate Assistant Commissioner from an order 
passed by the Income-tax Officer levying interest under section 18-A(8) of the Income- 
tax Act. We may point out that though this was all that was levied.in that case 
the statement of the case referred to the levy of interest as levy of a penalty under 











* Writ Appeal Nos. 17 and 25 to 27 of 1959. (arst Phal 12th March, 195 x 
218 guna o 0). 


1. (1955) 27 LT.R. 192 at 200; A.I.R. 1955 Bom. 255. 
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section 18-A (8). It is obviously incorrect because section 18-A (8) does not con- 
template levy of any penalty. Likewise in the second question of Jaw, the interest 
levied under section 18-A (8) of the Income-tax Act is referred to as penal interest. 
This again is not warranted by the provisions of the Act and we are in entire agree- 
ment with the observations of Balakrishna Ayyar, J., in his judgment under appeal 
‘that the interest levied under sub-section (8) of_section 18-A is not penal interest. 
We, therefore, see nothing either in the decision or the observation above referred 
to by the- Chief Justice in Commissioner of Income-tax v. Jagadishprasad Ramnath}, to 
support the appellant. Apart from authority, we are unable, on the plain language 
` of the provision, to accept the argument of Mr. Srinivasan that if A new assessee 
fails to submit a return, the only consequence is that penalty can be imposed upon 
him. The reference to section 28 in sub-section (9) (b) of section 18-A shows that the 
penalty is for failure to furnish estimate. The interest leviable under sub-section (8) 
of section 18-A, on the other hand, is interest on the basis of the regular assessment. 
In this case, admittedly there was no payment of advance tax under section 18-A 
which was payable by the assessee. Therefore the provisions of sub-section (8) 
of section 18-A apply and the Income-tax Officer was justified in adding to the tax 
the interest calculated in the manner laid down in sub-section (6) of section 18-A. 


The other point pressed upon us was that section 35 would have no application 
in this case because interest levied under sub-section (8) of section 18-A is not part 
of the assessment and the power of rectification conferred under section 35 is only 
rectification for mistake in the assessment as such. This contention is based on a 
fallacy. Under section 35 what is rectified is a mistake—any mistake which has 
been brought to the notice of the Income-tax Officer. But all that the provi- 
sion requires is that the mistake is apparent in the record of the appeal, revision, 
assessment or refund. The mistake need not be in the assessment as such. If 
the order of assessment shows that the penal interest has not been added to the 
tax determined on the basis of the regular assessment and such omission was a mis- 
take, in our opinion, section 35 directly applies and the mistake can be rectified 
under that section. 


In the result, these appeals are dismissed. 
V.S. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice RAJAGOPALAN. 


M. M. Hajee Mohamed Yusuf Sahib .. Petitioner* 
v. 
State of Madras, by Secretary, Industries, Labour and Co-opera- 
tion and another -. Respondents. 


Minimum Wages Act (XI of 1948), section 3—Notification revising the minimum wage fixed by a prior 
. notification on the basis of a quantum of unit— Notification, if invalid—Whether if offends Article 14 of the Consti- 
tution of India (1950). S 


The quantum of unit on which depended the minimum wage that was payable was defined in 
1950 under the Act and the unit had to be fixed with reference to custom and usage in the largest 
number of tanneries in the locality. The notification made in 1956 and now under consideration 
only enhanced the minimum rate. Where there was no arrangement that there had been any 
difficulty in implementing the directions in the notification of 1 950 or in ascertaining what the quantum 
of the unit was, the notification of 1956 cannot be held invalid on the ground that the unit of work 
had not been laid down with precision. 


‘Though the notification itself did not provide for any machinery to resolve disputes to determine 
the quantum of the unit, it could be referred to as an industrial dispute for adjudication under the 
Industrial Disputes Act 


The notification dos not offend the provisions of Article 14 of the Constitution. 


*W.P. Nos. 1324 and 1325 of 1956. 14th October, 1958. 
t. (1955) 27 LT.R. 192 : A.LR. 1955 Bom, 255. 


TT] HAJEE MD. YUSUF SAHIB V. STATE OF MADRAS (Rajagopalan, 7.). 133, 


Petition under Articles 226 and 14. of the Constitution of India, praying that in 
the circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari to quash the orders of Government, the Respondent, 
Ng. 3910, dated goth August, 1951 and 4192, dated 25th September, 1956, published 
in Fort St. George Gazette, Part I, dated 19th September, 1951 and 29th September, 
1956 respectively as they are discriminatory and repugnant to Article 14 of the 
Constitution so far as they fix the minimum wage of piece-rate workers with regard 
to the difference in quantum of unit between the tanneries at Dindigul and 
tanneries at other centres and for such appropriate writ or writs as the Court may 


think fit. 

* 0. T. G. Nambiyar for Messrs. King and Partridge, Attorneys for the Petitioner, 
The Additional Government Pleader (K. Veeraswami), for the 1st Respondent. 
A. Ramachandran for Messrs. Row and Reddy, for the second Respondent. 
The Court made the following 


Orver.—The petitioner carries on business as a tanner at Dindigul. Tanneries 
were shown as item 12 in Part I of the Schedule to the Minimum Wages Act 
(XI of 1948). Under section 3 of the Act the State Government was empowered to 

the minimum wages for the workers in tanneries. On goth August, 1951, the 
Government of Madras issued a notification, G.O. 3910, fixing the minimum wages 
payable to several classes of workers in tanneries. I am concerned now only with 
the minimum wages prescribed for one class of workers, the piece-workers. What 
was prescribed as the minimum for that class of workers was ten annas per unit of 
work done. The note ran: 


“ Quantum of unit will depend on the custom and usage in the largest number of tanneries in 
the locality for the same or similar kind of work. No piece-rate workers should be paid less than a 
guaranteed time rate of 10 annas per day with a minimum cost of living allowance of 11 annas per 
ay”. 
Thus two concepts were involved : a minimum of ten annas per unit, and the daily 
payment itself, whatever be the quantum of work turned out, was subject to a 
minimum of ten annas plus D.A. 


In 1956, these rates were revised, and by G.O. 4192, dated 2 5th September, 1956, 
the Government raised the minimum wage payable to piece-workers from ro annas 
to12annas, ‘The same note as was appended to the rate fixed in 1951 was appended 
to the minimum fixed in 1956 also; that is that the quantum of unit would depend 
on the custom and usage in the largest number of tanneries in the locality. 


The petitioner asked for a writ of certiorari in W.P. No. 1324 of 1956 to set aside 
G.O. 4192, dated 25th September, 1956. The relief asked for in W.P. No. 1325 
of 1956 was the issue of a writ of mandamus, directing the Government to standardise 
the quantum of unit for all the tanneries in the State. The questions involved 
in both the writs are virtually the same, and both the petitions could be disposed of 
together. 


Learned counsel for the petitioner urged that the quantum of unit, on which 
depended the minimum wage that was payable, was not defined with any precision 
in the notification that was issued in 1956. Learncd counsel further pointed out 
that the notification itself did not provide for any machinery to determine the quan- 
tum with precision, should there be a dispute between the management of any 
tannery and the employees therein. No doubt factually the representation by the 
learned counsel for the petitioner, that there was no machinery provided in the 
terms of the notification itself to resolve disputes, if any, is correct. It should, 
however, be remembered that what happened in 1956 was only to enhance the 
minimum rate from 10 annas to 12 annas. The unit for which that payment was 
to be made remained the same. That had been already defined in ‘1950, and 
the unit had to be fixed with reference to custom and usage in the largest number of 
tanneries in the locality. Certainly there was no averment in the affidavits filed 
by the petitioner to show that there had been any difficulty in implementing the 
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directions in the G.O. of 1950, or in ascertaining what the quantum of the unit 
was as far as the petitioner’s tannery at Dindigul was concerned. Though, as I have 
pointed out, the notification itself did not provide for any machinery to resolve 
disputes to determine the quantum of the unit, it could not be denied that, if there 
had been a dispute, it could have been referred as an industrial dispute for adjudica- 
tion under the terms of the Industrial Disputes Act. But in this case there does 
not appear to have been any dispute at all. I am, therefore, unable to accept 
the plea of the petitioner, that the terms of the G.O. of 1956 are unworkable in the 
absence of any definition with precision of the quantum of the unit itself. The 
quantum of the unit dependant upon the usage and custom of each locality was. 
obviously something well-known both to the management and the workers in the 
case of the petitioner, and there was no difficulty in knowing what that unit was, 


The learned Additional Government Pleader drew my attention to the repre- 
sentations made by the petitioner to the Government, wherein he referred to the 
different concepts of units in the various tanneries not only at Dindigul but else- 
where. 


As a ground of attack on the validity of the notification of 1956 the plea, 
that the unit of work for which the minimum wage was prescribed was not defined 
with precision, fails. 


The next contention of the learned counsel for the petitioner was that the 
effect of the notification resulted in discrimination, prohibited by Article 14 of the 
Constitution. Section 3 itself permits the Government to fix minimum wages 
either for a State as a whole or for the locality. In fact the general idea would 
appear to be to fix minimum wages for the State. The proviso permits minimum 
wages being prescribed for each locality. It was certainly within the jurisdiction 
of the Government to fix the minimum wages for the industry in the State as a 
whole. I am unable to see any real basis for a contention, that they would be under 
a legal liability or legal duty to fix minimum wages for each locality. It should 
be remembered that the notifications were issued fixing minimum wages for workers 
in tanneries after following the procedure prescribed by the Act and the rules there- 
under, and the petitioner among others had opportunities of making their repre- 
sentations. It is no doubt true that the quantum of the unit appears to be less 
at Dindigul than at many of the other places, with the result that for procuring the 
same outturn of tanned hides and skins the petitioner may have to pay more to his 
workers than tanners in other localities. But that cannot amount to a denial of 
equal protection of laws within the meaning of Article 14. The Act itself, as I 
said, provides for minimum wages being fixed either for the State taken as a unit 
or for each locality. I am unable to hold that the Government acted in excess 
of its jurisdiction or erroneously exercised its jurisdiction in deciding to fix the 
minimum wages for the tanning industry for the State as a whole. That the inci- 
dence of the wage bill on the petitioner is heavier than on other tanners in other 
localities may not be an argument to sustain the plea, that Article 14 has been 
contravened by the impugned notification. 


On neither of the grounds put forward by the leanred counsel for the petitioner 
can the G.O. of 1956 be set aside. The rule nisi issued in W.P, No. 1324 of 1956 
is discharged and the petition is dismissed. 


Since the validity of the notification has been upheld in W.P. No. 1324 of 1956, 
the prayer for the issue of a writ of mandamus in W.P. No. 1325 of 1956 also fails. 
The rule nisi issued in W.P. No. 1325 of 1956 is discharged and the petition is 
dismissed. 


No order as to costs in either of the petitions. 
V.S. $ Rule Nisi discharged : Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction.) 
Present :—Mr. JUSTICE BALAKRISHNA AYYAR. 


D. ‘Philipose .. Petitioner* 
v. 


Additional Commissioner for Workmen’s Compensation and 
another f .. Respondents. 


Madras Shops and Establishments Act (XXXVI of 1947), section 4 (1)—Classification of workers under 
— Exclusion of touring employees—If bad as discriminatory. 


Having regard to the object and the general scheme of the Madras Shops and Establishments 

. Act, 1947, it is quite proper and reasonable to make a distinction between employees whose duties 

involve touring or travelling and employees whose duties do not involve any such travelling, as-a 
clear line of demarcation exists between the two. 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit herein, the High Court will be pleased to 
issue a writ of certiorari calling for the records relating to the order, dated 13th 
November, 1958 and made in M.S.E. No. 361 of 1958 on the file of the Additional 
Commissioner for Workmen’s Compensation and to quash the said order. 


A. K. Balakrishnan, S. Jayaraman and K. G. Kannabiran, for Petitioner. 
Respondent not represented. 


The Court made the following 


Orpber.—The pétitioner was an employee of the second respondent Company. 
In June, 1938, he was appointed as temporary Advertising Supervisor. Subsequently 
he worked in various capacities, and eventually in 1958 he was holding a post which 
involved travelling. On 11th July, 1958, he was served with a charge-sheet by 
the Head Office of the Company at Calcutta, in which it was alleged that he had 
threatened to assault a co-employee. On this charge the Company dismissed 
the petitioner. Against the order of dismissal he appealed to the Labour Commis- 
sioner under section 41 of the Madras Shops and Establishments Act, 1947. Before 
the Labour Commissioner the Company put forward the contention that the 
petitioner was a person who came within the meaning of clause (b) of sub-section (1) 
of section 4 of the Act, and that, therefore, the appeal was not competent. The 
Commissioner referred to Exhibit R-4 from which he extracted the following passage : 


“ The present serves to inform you that you should consider, as your headquarters, Madras 
City, as from Monday the 19th May, 1958. Your work shall consist in working the local market 
when required and also help our medical representative and visit dealers in the suburbs of Madras.” 


On this he observed :— 


“It is clear from the above instructions, that the respondent company did not transfer the appli- 
cant to a non-travelling job and they did not intend to discontinue his travelling work even while 
he was at Madras, as he was required to work the Jocal market in Madras City and visit dealers in 
the suburbs of Madras. In fact, it is not the applicant’s case that his designation as a traveller was 
changed or that he could refuse to go out, when he was required to go out. The applicant has also 
admitted during cross-examination that he has to canvass orders if directed to do so by the manage- 
ment, that the area of his activities could be changed by his Manager, that he could not refuse to go 
out of Madras City if he was asked to go out, because it was part of his duties and that he continued 
to be under the impression that he was a traveller. Iam therefore satisfied on the materials placed 
before me that the applicant continued to be employed as a canvasser even after his coming to Madras 
in May, 1958 and the nature of his employment was such that travelling was a necessary condition 
ofhis work. I therefore find that the applicant’s work did involve ‘ travelling’. 


In this view he declined to entertain the appeal. The present petition has 
been filed for the issue of an appropriate writ to quash the order of the Additional 
Commissioner for Workmen’s Compensation. 

The principal point taken before me is that when the Legislature excluded 
the various classes of persons enumerated in sub-clause (1) of “section 4 from the 
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scope of the Act, it was not adopting a reasonable basis of classification which can 
be justified by reference to the objects and purpose of the enactment, and that, 
therefore, the exclusion at least so far as persons in the category to which the peti- 
tioner belongs is concerned, is bad. I am unable to agree. Chapter 2 of the Act 
contains various provisions fixing the hours of work and the holidays during which 
a shop should remain closed. Similar provisions are made in Chapter 3 in respect 
of establishments other than shops. Chapter 4 deals with employment of children 
and young persons. Chapter 5 deals with health and safety. Chapter 6 provides 
for holidays with wages. It seems to me that for the purposes for which the statute 
makes provision it would be perfectly proper and reasonable to make a distinction 
between employces whose duties involve touring or travelling and employees whose 
duties do not; a clear line of demarcation between the two exists. Ain employee 
whose duties do not involve travelling may be required to attend at particular 
hours and work between particular hours. But it would be impossible to do that 
in respect of an employee whose duties involve travelling. If the hours of work 
of an employee whose duties involve travelling are fixed say as between 10 A.M. 
and 5 p.M. he would be entitled to say that he is not bound to travel outside those 
hours even though it may be that no train or plane or other conveyance is available 
during those hours. Again an employee whose duties do not involve touring can 
be controlled more directly by the man above him in the Office ; but an employee 
who has to travel must be left largely to his own ingenuity, resourcefulness and 
self-help. In that case various allowances will have to be made on account of the 
expenses that they have to incur. In fixing their salary the circumstance will have 
to be taken into account that a considerable part of their time is spent outside 
headquarters and away from home. I am not prepared to say that the classifica- 
tion to which exception has been taken is not legitimate. It seems to me further 
that even if it can be said that the classification is not reasonable, the petitioner 
would not be entitled to any relief unless the Act is extended to persons in his category. 
This Court has no jurisdiction to do that. 

This petition is dismissed. 

R.M. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jurisdiction.) 





Present :—Mnr. Justice RAMACHANDRA IYER. 


Issardas Somamal Lulla .. LPetitioner* 
v. ; 
Collector of Madras and Additional Custodian of Evacuee Pro- 
perty, Madras .. Respondents. 


Constitution of India (1950), Article 226—Writ of certiorari—When could be issued—Order of inferior 
tribunal without jurisdiction—Person against whom such order is made—If an aggrieved person. 

Although certiorari is not a writ of course, it will be issued in proper cases ex debito justiciae. Where a 
member of the public moves the Court for the issue of a writ, having no personal or particular interest 
in regard to the subject-matter, it is purely in the discretion of the Court to issue the wiit or not. But 
where a party aggrieved by an order of an inferior tribunal moves the Court for the issue of a writ of 
certiorari, the Court is bound to issue the writ unless the party has, by reason of his own conduct, disen- 
titled himself to the discretionary relief. 


Where an inferior tribunal excceds its jurisdiction, apart from the question of the subsistence 
of any right, a party to the proceedings before such tribunal will be entitled to apply for the issue 
of a writ of certiorari as he would be a person aggrieved by reason of the fact that he contested the 
matter before the tribunal and his contest was overruled. 


Where the petitioner applied under Article 226 of the Constitution to quash the order of 
the Collector purporting to cancel an import quota right allowed to him, even though the question 
whether the person ever acquired such a right was in dispute he could still be entitled to invoke the 
jurisdiction of the Gouré under Article 226 of the Constitution if he has been a party to the proceed~ 
ings before the Collector. j 
aaa eS 
. * Writ Petition No. 5 of 1959. - _ 5th March; 1959. 
(4th Chaitra of Saka 1818). 








II] IssARDAS SOMAMAL LULLA V. COLLECTOR OF MADRAS (Ramachandra Iyer, 7.). 137, 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the order, 
dated 2gth December, 1958, in Proceedings Ac. A. 2/104/58 on the file of the Collec- 
torof Madras and the Additional Custodian of Evacuee Property, Madras, cancelling 
the permanent allotment and the renewal lease of the Import and Export quota 
tights given to the petitioner and quash the said order. 


K. V. Venkatasubramania Iyer and P. P. Selvarajan, for Petitioner. 


The Additional Government Pleader (K. Veeraswami) on behalf of the Respon- 
dent. 


The Court made the following 

Orver.—This is an application under Article 226 of the Constitution to call 
for the record relating to the order dated 29th December, 1958, in Proceedings Ac. 
A.2/104/58 of the respondent, which purported to cancel the permanent allotment 
of the export and import rights and the renewal of lease of import and export rights 
given to the petitioner. 


The petitioner is a displaced person from West Pakistan. By the proceedings 
dated 17th April, 1947, the Additional Custodian of Evacuce Property, Madras, 
granted to the petitioner, the proprietor of Messrs. Oceanic Agencies, a lease of the 
import and export quota rights possessed by Sri Hussain Kasam Dada, who had 
been declared to be an evacuee. That lease was granted under section 10 of the 
Administration of Evacuee Property Act, 1950, and was for a period of one year. 
It was then renewed for a further period of one year on 16th February, 1958. Under 
instructions from the Regional Settlement Commissioner, Bombay, the Assistant 
‘Gustodian of Evacuee Property enquired of the petitioner on 26th February, 1958, 
whether he would prefer to get the Export and Import quota rights permanently 
allotted to him for a capitalised value of Rs. 4,000 on certain terms and conditions. 
The petitioner expressed his willingness and accepting the offer deposited a sum of 
Rs. 3,200 after deducting Rs. 800 already paid as the premia for the temporary 
lease and the renewal thereof. This deduction was made on the strength of a letter 
of the Assistant Custodian who agreed that credit would be given for the premia 
in case the petitioner decided to take the permanent quota for the sum of Rs. 4,000. 
It is stated on behalf of the petitioner, that his acceptance resulted in a concluded 
‘contract, under which he was entitled to the permanent quota rights. 


The respondent, has contested that position. He stated that the Assistant 
Custodian only recommended to the Regional Settlement Officer the permanent 
allotment of quota right to the petitioner, but that no reply had been received from 
the Regional Settlement Officer accepting the same and that therefore there was no 
concluded contract. It is then said that certain complaints were received by the 
Additional Custodian of Evacuee Property from which it was ascertained that the 
petitioner’s family really owned four firms in different names, under which they 
were able to acquire four distinct quota rights all of them for the benefit of the same 
family. In those circumstances, the Additional Custodian of Evacuee Property 
issued a notice dated 15th November, 1958, calling upon the petitioner to show cause 
why the permanent allotment offered to the petitioner should not be cancelled, 
as he and his brother-in-law had fraudulently obtained allotment of the good-will 
of several firms without divulging their relationship inter se and as the allotment 
standing in different names were ultimately run for the benefit of a single family 
thus monopolising the benefit of several allotments in excess of his requirement 
and also for the reason that the petitioner had been trafficking in the licences issued 
‘without. actually importing the goods, thus -violating the import trade control 
regulations. ‘The notice also mentioned about the violations of the conditions of 
the lease granted to the petitioner, and called upon the petitiqner to show cause 
‘within ia week from the receipt of the noticeas to why the permanent right offered 
to him should not:be cancelled. In the notice there is no mention of the cancellaticn 
of the:léase although the non-compliance with the conditions of the lease were 
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adverted to in the preamble to the notice. The petitioner offered his explanation 
and was also given a personal hearing. It was found by the Collector of Central 
Excise that one family was virtually running the business, and various allotments 
were obtained by them without disclosing the relationship. After referring to 
certain malpractices the respondent proceeded to pass an order on 29th December, 
1958, cancelling the allotment made by the letter dated 14th February, 1958. The 
right of the petitioner to import and export licence from 17th April, 1958, which 
had been issued’ by the control authorities was also forfeited. 

The petitioner has thereupon filed this petition seeking to quash the order 
of the Collector. . 


The learned advocate for the petitioner contended that the respondent had np 
jurisdiction to cancel the permanent allotment which was made under the Dis- 
placed Persons (Compensation and Rehabilitation) Act, 1954, the Collector not 
being an authority under the Act, but only an agent for the Settlement Commis- 
sioner at Bombay. It was further contended that the Administration of Evacuce 
Property Act of 1950 could only relate to immovable property as section 2 (a) of 
the Act would show, and could not properly cover the subject-matter of an intangi- 
ble right as the Export and Import quota right, and that therefore, the Collector 
as the Custodian of Evacuee Property would have no jurisdiction to pass any order 
of forfeiture of the import quota. 


On behalf of the respondent it was stated in, the counter-affidavit that there 
was no valid contract or permanent allotment. That position was further clarified 
before me by the learned Additional Government Pleader. He stated that neither 
under the appropriate provisions of the Displaced Persons (Compensation and 
Rehabilitation) Act of 1954, nor in the factual circumstances of the case was there 
any contract between the parties. Both the parties therefore in effect stated that 
the order of cancellation of the permanent quota rights was without jurisdiction. 
The petitioner contended that he had acquired the right but that the cancellation 
of it was wrong as having been done by an authority not being competent to do 
the same. 


On the other hand the Government contended there was no permanent allot- 
ment of the quota right at all, and therefore there was nothing to cancel. The 
learned advocate for the petitioner was not, however, able to substantiate his con- 
tention that there has been an allotment of the permanent quota right by the appro- 
priate authority under the Displaced Persons (Compensation and Rehabilitation) 
Act of 1954. He stated that whatever the position may be, he is confining his 
objection to the validity of the purported cancellation of the quota rights by the 
respondent, and that the petitioner would take appropriate proceedings for the 
purpose of obtaining his rights recognised by the authorities. 


The learned Additional Government Pleader does not concede that the peti- 
tioner has at all any rights. But at the same time he stated that there was no neces- 
sity to cancel, as there was no allotment of the quota rights. Without, therefore, 
deciding the question as to whether there was a valid allotment of the permanent 
quota right in favour of the petitioner by the Assistant Custodian of Evacuee Property, 
it must be held that the cancellation of the same by the respondent is without 
jurisdiction. 

The learned advocate for the petitioner next contended that in the notice 
issued to his client, there was no mention of cancelling the renewed lease dated 
14th February, 1958, and that therefore the respondent had no power to cancel 
the lease for any alleged breach of the conditions thereof. In this the learned 
advocate for the petitioner is supported by the terms of the notice. There was no 
valid termination or cancellation of the lease. 


Tt is next contended as no valid rights by way of permanent allotment had 
been created in favour of the petitioner, he would not be a person interested, so as 
to invoke the jurisdiction of this Court under Article 226 of the Constitution. 
Although the question whether the petitioner is entitled to the right claimed is not 
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being decided by me, I am of opinion that he would be entitled to move the Court 
under Article 226 of the Constitution as a person aggrieved. 


- In 11 Halsbury’s Laws of England, Simonds Edition, at page 139, it is stated 
that the order of certiorari is granted as of course upon the application of the Attorney- 
General acting on behalf of the Crown, in all cases in which the Court has juris- 
diction over the subject-matter of the proceedings in the inferior Court. In other 
cases, the order is stated to be discretionary. In regard to an application by a 
party aggrieved it states thus :— i 


“Although the order is not of course it will though discretionary nevertheless be granted ex debito 
Justitiae to quash proceedings which the Court has power to quash, where it is shown that the Court 
ebelow has acted without jurisdiction or in excess of jurisdiction, if the application is made by aggriev- 

ed party and not merely by one of the public and if the conduct of the party applying has not keen 
such as to disentitle him to relief and this is the case even though certiorari is tahen away by statute 
and although there is an alternative remedy.” 


This matter has been elucidated in The Queen v. The Justices of Surrey, In 
that case a question arose as to the propriety of a certificate granted by two Justices 
that a highway was no longer required to be repaired by the parishes. One of the 
inhabitants of the parishes concerned applied for a writ of certiorari. It was found 
that as notice was not affixed at a particular place as required by the statute, the 
orders complained of were made without jurisdiction. ‘The question then arose - 
as to whether the orders having been found to be without jurisdiction, a writ of 
certiorari could be issued to quash it. It was held that although certiorari was not 
a writ of course, yet as the applicant had by reason of his local situation a peculiar 
grievance of his own, and was not merely applying as one of the public, he was 
entitled to the writ ex debito justitiae. ` At page 472, Blackburn, J. observed as follows : 


“In the very analogous case of prohibition a distinction is taken, thus expressed 
by Cockburn, C.J., in Forster v. Forster? ‘I entirely concur in the proposition that, although the 
Court will listen to a person who is a stranger, and who interferes to point out that some other Court 
has exceeded its jurisdiction, whereby some wrong or grievance has been sustained, yet that is not 
ex debito justitiae, but a matter upon which the Court may properly exercise its discretion, as distin- 
guished from the case of a party aggrieved, who is entitled to relief ex debito Justitiae, if he suffers from 
the usurpation of jurisdiction by another Court.” 


“ The same distinction between an application by a party aggrieved and by one who comes 
merely as a stranger to inform the Court, is taken as to certiorari in Arthur v. Commissioners of Sewers ?, 
where one of the Judges said ‘ that a certiorari was not a writ of right, for if it was it could never be 
denied to grant it; but it has often been denied by this Court, who, upon consideration of the circum- 
stances of cases, may deny it or grant it at discretion; so that it is not always a writ of right. It is true 
where a man is chosen into an office or place, by virtue whereof he has a temporal right, and is deprived 
thereof by an inferior jurisdiction who proceed in a summary way, in such case he is entitled to a 
certiorari ex debito justitiae, because he has no other remedy, being bound by the judgment òf the 
inferior judicature. 


Where the party aggrieved has by his conduct precluded himself from taking an objection, the 
Court will not permit him to make it as in Reg v. South Holland Drainage Committees. 


In other cases where the application is by the party aggrieved, so as to answer the same purpose 
as a writ of error, we think that it ought to be treated like a writ of error, as ex debito justitiae but 
where the applicant is not a party grieved (who substantially brings error to redress his private wrong) 
but comes forward as one of the general public having no particular interest in the matter, the Court 
has a discretion, and if it thinks that no good would be done to the public by quashing the order 
it is not bound to grant it at the instance of such a person ”. 


Thus a writ of certiorari is issued at the discretion of the superior Court. It 
cannot be held to be a writ of right or one issued as a matter of course. But for 
the exercise of the discretion of the Court, there are some well-accepted principles. 
In issuing the writ, if the Court is moved by a member of the public having no. 
personal or particular interest in regard to the subject-matter, the matter would 
be one, entirely for the discretion of the Court. But if on the other hand it is moved 
by a party aggrieved by the order of the inferior Tribunal, the Court is bound to 
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issue the writ at his instance, except in cases where he had disentitled himself to the 
discretionary relief by reason of his own conduct like submission to jurisdiction, 
laches, etc. 


In-The King v. Groom and others : Ex parte Cobbold and others a question aros¢ 
whether the issue of a liquor licence made at an adjourned meeting held beyond the 
period limited by the statute was valid. On the facts of the case an application for 
cancellation by the issue of a writ of certiorari was found to have been moved by a 
person, who was a rival in the trade. 


Lord Alverstone, C.J., stated that if he could see his way to decide against 
the applicants for a certiorari, he would be glad to do so as the point raised was only 
technical in nature. That eminent Chief Justice held that writ should, be issued® 
notwithstanding the fact that the application was only at the instance of a rival. 
After having found that the licence having been issued beyond the period permitted 
by the statute, the learned Chief Justice held thus at page 162: 


“© As to the question whether the applicants for the rule are persons aggrieved, there can be no 
doubt that they have no real grievance arising from the omission to serve the notice in time. That, 
however; is not the sense in which persons applying for a certiorari are required to be persons aggriev- 
ed. It is sufficient if they have a real interest in the decision of the justices, and they have in this 
case. They took the point now raised before the justices at the adjourned general annual licensing 
meeting and when the confirming order was made, and it would be too wrong to say that they had a 
sufficient interest in the matter to enable them to apply for the rule”. 


This decision would indicate that a party to the proceedings who took the 
objection in the proceedings before the inferior Tribunal would be an aggrieved 
person who would have sufficient interest to maintain an application for the, issue 
of a writ of certiorari. 


In The King v. Richmond Confirming Authority : Ex parte Howitt? an application 
for licence for the sale of intoxicating liquor was granted in favour of the Secretary 
of a Company. That application was opposed by a rival. Before the confirmation 
of the licence the Secretary in whose favour the licence was granted died. The 
licensing authority issued the licence in the name of the succeeding Secretary. The 
propriety of this order was challenged by way of the writ of certiorari at the instance 
of the rival who opposed the grant of licence. It was contended on behalf of the 
respondent that as the applicant was only seeking to take advantage of what utmost 
was only a highly technical irregularity and where no substantial injustice was 
done the rule should not be issued. It was further contended that the applicant 
could not be treated as an aggrieved person as there was only a substitution of one 
name, namely, the Secretary of the Company, by another. It was held that the 
applicant did not stand in the same category of a member of the public, who might 
be said to have only a general interest in saying that the law should be properly 
carried out, but that he had a particular interest in the subject-matter and nothing 
better could show that fact than that he incurred expenses(of instructing the counsel 
to secure the refusal of confirmation and to contend that the confirming authority 
had no jurisdiction. The fact, that the applicant was a person who was entitled to 
appear and object to the grant of licence entitled him to move for the issue of a 
writ of certiorari. 


The King v. Postmaster-General: Ex parte Carmichael’, decided that if the applica- 
tion for certiorari was made by a party aggrieved it ought to be granted ex debito 
justitiae and that the Court had not the general discretion which it would have when 


“the application was made by one of the public who was not personally concerned. 


It is therefore, clear that, where an inferior Tribunal has exceeded its. juris- 
diction apart from the question of the subsistence of any right, a party to the pro- 
- ceeding before the inferior Tribunal will be entitled to apply for the issue of a writ 
of certiorari. He would be a person aggrieved by reason of the fact that he contested 
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the . application before the Tribunal and that contest was overruled. In sucha 
case there is no question of discretion of the Court except where he by his own con- 
duet had disabled himself from applying for a writ. 


* I am,.therefore, of opinion that even though it has not been decided in this 
case that the petitioner acquired any right to the quota right that had been claimed 
by him he having been a party to a proceeding before the respondent would be 
entitled to apply under Article 226 of the Constitution as a person aggrieved by 
that order. In such a case the writ should be issued to quash an order passed with- 
out jurisdiction, ex debito justitiae. No question of discretion can arise in the matter 
as it is not contended that the petitioner has precluded himself from applying to 
*.this Court by reason of any conduct on his part. 


I therefore, make the rule nisi absolute. There will, however, be no order as 
to costs. 


R.M. — Rule absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTicE RAMASWAMI. 
P. S. Aravamudha Iyengar .. Appellant! 
U. 
The State of Madras .. Respondent. 
Prevention of Corruption Act (II of 1947), section 5 (2) and Penal Code (XLV of 1860), section 161— 


Same act constituting offences under both the provisions—Sentence under both—Sustainability—General Clauses 
Act (X of 1897), section 26—Section 4 (1) of Act (IZ of 1947)—Presumption under—Obligatory. 


In a charge against a public servant of asking for and taking a bribe to secure an employment 
it makes no difference whether such public servant was ina position to appoint that person or not. 
Once it is proved that the bribe has been given, in view of section 4 (1) of Act (II of 1947), a presump- 
tion at once arises that the accused accepted the gratification as motive or reward. The Legislature 
has by the words “ shall presume ” used in section 4 (1) of the Act, made it obligatory on the Court 
to raise a presumption in every case brought under the Prevention of Corruption Act that the accused 
received and accepted the money as an illegal gratification unless he rebutted the same. The burden 
of proof required to be discharged by the accused in such cases is less than that required at the hands 
of the prosecution in proving the case beyond reasonable doubt and the burden may be discharged 
by the evidence satisfying the Court of probability of that which the accused is'called upon to establish. 
Where the onus is placed on the accused person it may be discharged by proving what would be 
enough to support a verdict in his favour ina civil action and in civil cases the preponderance of 
probability may constitute sufficient ground for verdict. 


[In the instant case it was found that the explanation given by the accused did not amount to 
that reduced amount'of proof.] 


The essential elements of an offence under section 5 (2) of the Prevention of Corruption Act and 
section 161 of the Indian Penal Code are the same and a conviction under both the sections will 
be correct though there cannot be separate sentences by reason of General Clauses Act (X of 
1897), section 26. 

Appeal against the Judgment of the Court of the Special Judge, Tiruchirapalli, 
in C.C, No. 2 of 1958. 


V. T. Rangaswami Iyengar and K. Kalyanasundaram, for Appellant. 


V. V. Radhakrishnan for the Public Prosecutor (P. S. Kailasam) on behalf of the 
State. 

The Court delivered the following _ 

Jupement.—This appeal is preferred against the conviction and sentence by the 
Special Judge, Tiruchirapalli, in C.C. No. 2 of 1958. 


The accused P.S. Aravamuda Ayyangar was employed as Progress Supervisor, 
Golden Rock Workshop, Southern Railway. It is in evidence that notwithstanding 
the fact that at the time of the commission of the offence in question the aecused was 





* Cri. Appeal No. 128 of 1958. l ` 17th November, 1958. 
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getting a salary of Rs. 320 plus Rs. 70 dearness allowance, per month, and his wife 
seems to be a musical instructor having occasional engagements ih the All India 
Radio also, he was not in flourishing circumstances. Till May, 1957, his salary stood 
attached in execution of a simple money decree and he was getting only betweem 
Rs. 156 odd and Rs. 197 odd by way of nett salary. It is also possible that the 
accused was leading a standard of life a cut above his resources. But in these cases 
of corruption it is not possible, however to find out the motive, because incorrupti- 
bility depends upon the strength of character and not upon the financial resources. 
It is within our common experience that many low-paid servants are „incorruptible 
and many high-paid servants are corrupt. It is not possible therefore for us to delve 
into the minds of these people taking bribes, because as has been well said “ The 
devil himself knoweth not the thoughts of man”. In this case, however, we have 
the evidence that the accused was not in such financial circumstances that he would 
be above all temptation. It is also possible that when he is on the verge of retire- 


ment he wanted as much money as possible when the going was good, because _ 


nobody would give him bribes after retirement. 


Chenniyappan P.W. 2 resides near Erode. In June, 1957, he came to Golden 
Rock to find out if he can get employment as a kalasi in the Golden Rock Work- 
shop. He made enquiries of some persons in Golden Rock about the job and learnt 
that if he contacted the accused who was residing in H-1 Quarters, Golden Rock, he 
would be able to do something for him. It may be parenthetically pointed out 
here that much point was made and rightly disbelieved by the lower Court that the 
accused was not in a position to recruit kalasis a job for which this untrained P.W. 2 
was eligible. But unfortunately in this country of illiterates and needy people out 
to secure a job by hook or by crook, people who are in a position to give job as well 
as people who pretend that they will be able to secure a job for the applicants by 
siparsu or otherwise, take money and this is a notorious fact of which judicial notice 
can be taken. Therefore, P.W. 2 met the accused at 6-30 p.m. on a day in June, 
1957, at his requested and required him to advise him how he can get the job of a 
kalasi. ‘The accused told him that when vacancies arose it will be notified and that 

. if P.W. 2 applied when vacancies were notified he would be sent for. P.W. 2 went to 
Golden Rock on 2 or 3 further occasions but he was not able to get any information. 
In the rst week of August, 1957, P.W. 2 met accused for the second time at his house 
and asked him if recruitment was likely in the near future. Accused told P.W. 2 that, 
in a month or two, candidates are likely to be recruited and if P.W 2 agreed to pay 
him (accused) Rs. 100 before the end of that month and a further sum of Rs. 100 after 
P.W. 2 got the appointment, he would help P.W. 2 in getting an application form 
and also in getting him selected. To this, P.W. 2 who was hard pressed for securing 
a job readily agreed. j 


On 19th August, 1957, on information that accused was receiving illegal gratifi- 
cation for securing jobs in the Railway Workshop, Sri A. Devasahayam (P.W. 7) 
the Inspector of Police, Special Police Establishment, Madras, proceeded to Erode, 
stayed at the Retiring Room in Erode Railway Station and sent for P.W. 2. P.W. 2 
met P.W. 7. I may point out here that on account of the growing civic conscious- 
ness in this country, it is very fortunate for us that people who give bribes also 
co-operate with the authorities for the exposure of the bribe-takers, once they 
are convinced that it is their duty to do so. Therefore on being quéstioned by 
P.W. 7, P.W. 2 told him the gist of the conversation between himself and the 
accused and the demand made by the-accused for payment of Rs. 200 for securing 
him the job of a kalasi. P.W. 7 asked P.W. 2 to give a written complaint. P.W. 2 
consented to the same. The complaint is Exhibit P-2 recorded by P.W. 7. P.W. 
7 thereupon arranged for a trap being sprung and took preliminary steps. 


P.W. 7 after directing P.W. 2 to meet the accused on 2ist August, 1957 and find 
out if the accused asked for the money and if so meet him on 22nd August, 1957 
night at the Tiruchirapalli Junction Railway Station, sent Exhibit P-2 to the 
Superintendent of Police, Special Police Establishment at Madras, requesting for an 
‘authorisation letter to the Additional First Class Magistrate, Tiruchirapalli, to 
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permit him (P.W. 7) to investigate into the case. P.W. 7 got the letter from Sri 
C. V. Narasimhan, Superintendent of Police, Special Police Establishment 
authorising him to investigate into the case. The Additional First Class Magis- 
trate, Tiruchirapalli, passed an order Exhibit P-8 authorising P.W. 7 to investigate 
into the case. Exhibit P-g is the first information report which P.W. 7 sent to the 
Court. P.W. 7 registered the case as Crime No. 15 of 1957 on 23rd August, 1957. 


In the meanwhile on 2rst August, 1957, P.W. 2 proceeded to Golden Rock 
and was sitting in the Park near the house of the accused. At about 11-30 A.M. 
the accused returned home. , P.W. 2 met the accused and the latter enquired him 
if he had got the money. P.W. 2 told him that he would pay the money day after 
next. The accused told P.W. 2 to wait for him in the same place and time on the 
day after next. 


On 22nd August, 1957, at about 8 p.m. P.W. 2 met P.W. 7 at about 8 p.m. at 
the Tiruchirapalli Junction Railway Retiring Room and informed P.W. 7 of the 
conversation between himself and the accused. P.W. 7 instructed P.W. 2 to meet 
him at 7-30 a.m. on 23rd August, 1957, with Rs. roo. Nataraja Mudali P.W. 3 is 
the Karnam of Thayanur. He resides in Beemanagar, a suburb of Tiruchirapalli. 
P.W. 7 sent for P.W. 3 through a Railway Police Constable. P.W. 3 met P.W. 7 
at 9 P.m. on 22nd August, 1957, in the Railway Retiring Room, Tiruchirapalli 
Junction. P.W. 7 directed P.W. 3 to meet him on the next day at 7-15 a.m. in his 
room. P.W. 3 met P.W. 7 at the retiring room as arranged. At about 7-45 A.M. 
P.W. 2 met P.W. 7 at the Railway Retiring Room taking with him ten-ten rupee 
currency notes, M.Os. 1 to 10, and a change of eight annas towards bus fare. P.W. 2 
handed over M.Os. 1 to 10 to P.W. 7 who prepared a Mahazar noting the number 
of M.Os, 1 to 10 in the presence of P.W. 3. P.W. 2 signed the Mahazar Exhibit P-3. 
P.W. 3 attested it. P.W. 7 directed P.W. 2 to proceed to the place mentioned by 
accused on 21st August, 1957 and give M.Os. 1 to 10 if accused demanded the money 
and then signal to him as pre-arranged by dropping his towel and retrieving it back. 
P.W. 2 agreed and went to Golden Rock by bus. Before P.W. 2 went for Golden 
Rock P.W. 7 searched his person and found that there was no incriminating material. 
Some time later P.W. 7 instructed P.W. 3 to follow P.W. 2 and stay somewhere 
nearby without drawing any attention to himself, and watch what was happening. 
P.W. 3 left for Golden Rock. P.W. 2 sat on a bench in between the Armoury Gate 
of the Golden Rock Workshop and the Park, at the place indicated by the accused 
the day before. P.W. 3 went to the same place and sat on a bench by the side of the 
road in the opposite direction and a little away from the place where P.W. 2 was 
sitting, as if he was a casual wayfarer resting there, but sufficiently near to see what 
was happening. By 8-45 p.m. P.W. 7 left for Golden Rock by bus, got down at 
Park Bus stop. There he met Sri J. M. Davis (P.W. 4) a B.A. B.T. employed as an 
assistant in the Golden Rock Railway High School, who was on his way back from 
the Railway Hospital. P.W. 7 disclosed his identity to P.W. 4 and requested him to 
assist him in a trap against an official. After some reluctance P.W. 4’s sense of duty 
overcame the unpleasantness of the duty he was asked to discharge and he consented. 
P.Ws. 4 and 7 took their position near the eastern gate of the Park, a few yards west of 
the place where P.W. 2 was sitting. Thus, the stage was set for a trap being sprung. 


At about 11-15 A.M. accused came out of the Golden Rock Workshop through 
the Armoury Gate and was walking towards the Park. Accused was wearing a dhoti 
and a slack shirt. Some one leading a cycle was accompanying him. On seeing 
the accused P.W. 2 got up and made a Namaskar. The accused asked P.W. 2 
to follow him. After they had gone a few feet west, the person who had the cycle 
got on it and proceeded along the Post Office Road. Accused enquired P.W. 2, 
who was trotting along, if he had brought the money. P.W. 2 told the accused that 
he had arrived just then and he had brought the money. The accused asked P.W. 2 
to give the sum of Rs, 100. P.W. 3 slowly followed accused and P.W. 2 from 
behind. P.Ws. 4 and 7 were observing the movements of the accused and P.W. 2. 


Thus, while three pairs of eyes were being trained on him at unsuspectingly 
fairly close quarters P.W. 2 took the sum of Rs. 100, M.Os. 1 to 10, and gave them 
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to the accused. The accused received them with his right hand and put M.Os. 1 
to 10 into the left side pocket of his slack shirt. Accused told P.W. 2 not to worry 
about the job, that he would attend to it, that P.W. 2 was to keep himself in touch 
with him and that as soon as there were vacancies P.W. 2' would be given an oe 
cation form and that he (accused) would see that P.W. 2 got-selected. The accu 

also told P.W. 2 that if any other persons desired to get the job of kalasis, P.W. 2 
might take them to him and that he would oblige them also for similar considera- 
tions. By this time P.Ws. 3, 4 and 7 closed upon this accused. In fact they could 
even overhear part of the conversation between the accused and P.W. 2 and as soon 
as accused had proceeded about 25 feet along the Southern bend ofthe road, round 
the Park, P.Ws. 4 and 7 stopped the accused. 

P.W. 7 revealed his identity to the accused and called upon him to-produce the 
currency notes received by him from P.W. 2. By that time P.W. 3 had joined them. 
The accused took out the currency notes M.Os. 1 to 10 from the left saide pocket 
of his slack shirt and gave them to P.W. 7. P.W. 7 verified the numbers in M.Os. 
1 to 10 with the numbers recorded by him in the Mahazar Exhibit P-3 and found the 
numbers tally. The currency notes were seized under a Mahazar Exhibit P-5. 
This Mahazar has been attested by P.Ws. 3 and 4. P.W. 7 searched the person 
of the accused but did not find anything incriminating. 


P.W. 7 interrogated the accused and examined the P.Ws. ‘There are no irre- 
gularities in the investigation and in fact a model procedure has been followed in ' 
-this case. I need not point out that irregularities in investigation unless they have 
brought about a miscarriage of justice will not vitiate the result. | Ramchand Tolaram 
v. The State; Vaghji Nanji v. State®; Debi Prasanna v. State®; Mubarack Aiit; M. P. 
State v. Veereshwar Rao’; Warriappan®; on completing the investigation he sub- 
mitted his report to the Inspector-General of Police, Special Police Establishment, 
New Delhi. He applied for sanction to prosecute the accused to the General 
Manager, Southern Railway. The facts relating to the charge were placed before 
the General Manager and sanction accorded by the General Manager not mechani- 
cally but applying his mind has been proved through P.W. 1. The sanction is in 
conformity with the settled law on the subject. Brahim Sarup v. The State? ; Ravi 
- Dutt v. State’; Nizhal Singh v. State®; Rameshwar Dayal Lakhpat Rai v. State? 
Mohanlal! Baynath}?; Bangiram}8 ; Indu Bhushan; Jaswant Singh*>, K.N.N. Ayyangar 
v. State+® ; Hiranand!” ; State v. ‘Mehra!®, The charge-sheet was laid on 24th 
December, 1957. 


These facts were proved through the seven witnesses examined on behalf of the 
prosecution and by Exhibits P. 1 to P. g and M.Os. 1 to io. 

The accused denied the offence and contended as follows : P.W. 2 did not 
meet him in connection with securing the job of a kalasi. The accused did not , 
offer to get a job of kalasi to P.W. 2 if the latter agreed to pay him Rs. 200, Rs. 100 
immediately and the balance of Rs. 100 after P.W. 2 got the job. On 23rd August, 
1957, at about 11-15 A.M., while the accused was returning to his house from the 
Golden Rock Workshop P.W. 2 met him and gave him a sum of Rs. 100 consisting 
of M.Os. 1 to 10, which he received. But he did not receive them as bribe or as 
illegal gratification. Immediately afterwards P.W. 7 stopped him and asked him 
to produce the currency notes which P.W. 2 gave him and he produced M.Os. r to 
10 from his slack pocket and gave them to P.W. 7. Accused knew P.W. 2 for the past 
four years. P.W. 2 used to go to him very often and take small loans and return 
the same on the promised dates. On 11th August, 1957, P.W. 2 came to him and 
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asked him for a loan of Rs. 100 stating that P.W. 2 had spent the money given by his 
mother and promised to repay the same in 2 or 3 days’ time. On 16th August, 1957, 
P.W. 2 met him and told him that he was hot able to repay it as undertaken by him 
and promised to repay the same in two or three days’ time. Accused abused P.W. 2 
and sent P.W. 2 out of the house. On 21st August, 1957, P.W. 2 again came to 
accused’s house and said that the loan‘amount was ready and that he would repay 
it on 23rd August, 1957. P.W. 2 asked the accused where he could give the money. 
Accused told him that he could repay the money wherever he chose and whenever 
he chose. Accordingly P.W. 2 paid the sum of Rs. 100 to the accused on 23rd 
August, 1957." Because he pressed P.W. 2 for repayment of the loan, P.W. 2 had 
given false evidence against him. He did not know P.W. 3 at all, that P.W. 3 was 
not present on 23rd August, 1957 and that P.W. 7 might have asked P.W. 3 to give 
evidence against him. P.W. 4 is a distant relation of P.W. 7, the suggestion of the 
accused being that P.W. 4. might have given evidence to oblige P.W. 7. 


On behalf of the accused two witnesses were examined to support his case that 
he gave a loan of Rs. 100 to P.W. 2 and that it was this sum that P.W. 2 paid him 
on 23rd August, 1957. The learned Special Judge has exhaustively examined the 
evidence of D.Ws. 1 and 2 in paragraphs 12 and 13 of his judgment and has come 
to the conclusion that one has only to read their evidence to be convinced that both 
of them are speaking to unmitigated falsehoods. From the admissions of D.W. 1 
it is seen that he had been prematurely retired from the Railway Workshop where 
he was employed in an inferior position and that he had been committed to civil 
prison for non-payment of a small decree debt. Further, D.W. 1 stated that the 
accused called his debtor by name Kanniyappan in chief examination, whereas 
the name of P.W. 2 is Chenniyappan. It is unnecessary to multiply the other 
details given by the learned Special Judge showing the worthless character of his 
evidence. Similarly, D.W. 2 was found to be an equally worthless witness and 
though he did not know in which village the accused owns lands, nevertheless he was 
willing to oblige the accused by saying that he had seen paddy and rice being 
brought to the house of the accused on numerous occasions and though he does not 
even own a Radio and cannot legitimately be expected to know anything about the 
accused’s wife giving musical concerts, he had the temerity to claim knowledge 
of what the accused’s wife was earning, etc. Though D.W. 1 is residing in Woraiyur 
and D.W. 2 is residing in Ponmalaipatti, they had the brazenness to say that they 
went to the house of the accused to witness P.W. 2 coming there without money and 
being abused by the accused and D.W. 2 recommending the loan of Rs. 100 to 
P.W. 2, an alleged gambler, who had lost the money. It is obvious that the testi- 
mony of these worthless witnesses D.Ws. 1 and 2 had been procured by the accused 
to speak to an improbable story that the incriminating goods?,with which this 
accused was caught represented the return of a loar.. 


But this need not detain us, however, because it is not for the accused to esta- 
blish his innocence and it is for the prosecution to establish satisfactorily and affir- 
matively the guilt of the accused. That is the one golden thread which runs through 
the web of our Criminal Jurisprudence derived from the British : Woolmingtom v. 
D.P.P.+; Mancini v. D.P.P.2 ; Kwatu Mensah v. The King?, Emperor v. Damapala* ; 
Parbhoo v. Emperor®; Stephen Senavirtane v. The King’; Wanchope v. Emperor” ; 
Hasan Din v. Emperors. To be fair the learned advocate for the appellant here 
did not rely upon the defence evidence, seeing that it would not and did not at 
aH commend itself to any Court. 

In this state of evidence there cannot be the slightest doubt that the learned 
Special Judge came to the correct conclusion that the prosecution has affirmatively 
and satisfactorily proved its case against the accused for the offence of public servant 
taking illegal gratification (section 161, Indian Penal Code) and criminal mis- 
conduct punishable under section 5 (1) read with 5 (2) of Act II of 1947.) The 
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` requirements under section 161 will be found set out in the standard commentaries ; 
Dr. Sir Hari Singh Gour’s. “The Penal Law of India ” 6th edition (1955), volume 
1, page 668 and following ; V. B. Raju, I.C.S., “The Penal Code” (1957), page 
524 and following ; and the requirements under section 5 will be found set out jn 
Kapur and Pandit’s “ The Prevention of Corruption Act”? (The Criminal Law 
Series Publications Railway Road, Ambala City), pages 56 to 108; Aggarwalla : 
“ Prevention of Corruption Act ”, page 85 and following ; Varshini: “ The Law 
Relating to Bribery and Corruption”, (Eastern Book Co.), page 95 and 
following ; Bayes “ Commentary on Prevention of Corruption”, page 28 and 
following. : 

That this appellant-accused was asking for bribe to secure an employe 
ment to P.W. 2 it makes no difference whether the public servant was in a position 
to appoint him or not, Emperor v. Phul Singh,+ ; Mahadeo Dannappa v. State? ; Indur 
Dayaldas v. State of Bombay? ; Satya Vir v. State*, the bribe was given is spoken to not 
-only by P.W. 2 but also by the Inspector P.W. 7, the Karnam P.W. 3 and the 
B. A., B. T. Assistant, P.W. 4. The accused himself does not deny that he was 
caught with M.Os. 1 to 10 after obtaining (Ram Krishnan®) the bribe. In fact he 
wanted to make out that it was the repayment of a loan. Now, in view of section 
4 (1) of the Prevention of Corruption Act (Central Act II of 1947) a presumption 
at once arises that accused accepted the gratification as a motive or reward. The 
Legislature has by the words ‘ shall presume’ used in section 4 (1) of the Act, made 
it obligatory on the Court to raise a presumption in every case brought under the 
Prevention of Corruption Act that the accused received or accepted the money as an 
illegal gratification unless he rebutted the same. It has been pointed out by their 
Lordships of the Supreme Court in State of Madras v. Vaidyanatha Iyer ®, which has been 
followed by the Kerala High Court in Sree Krishnanarayana Rao v. Republic of India’ 
that for rebutting the presumption under section 4 (1) it is not enough for the accused 
to offer an explanation which has not been disproved or to create some doubt in the 
mind of the Court, but that it is necessary for the accused to prove that he did 
receive the money otherwise than as illegal gratification or bribe, i.e., innocently. 
Relying on the observations of the Supreme Court in State of Madras v. Vaidyanatha 
Tyers and following the observations of Willes, J., in Copper v. Sladet® and of Lord 
Goddard, C.J. in R. v. Dubbar® the Kerala High Court held, if I may say so with 
respect, rightly that the burden of proof required to be discharged by the accused 
in such cases is less than that required at the hands of the prosecution in proving 
the case beyond reasonable doubt and that the burden may be discharged by the 
evidence satisfying the Court of probability of that which the accused is Called upon 
to establish, and that where the onus is placed on the accused person it may be 
discharged by proving what would be enough to support a verdict in his favour in a 
civil action and that in eivil cases the preponderance of probability may constitute 
sufficient ground for verdict. 


The scope and extent of this presumption has been expounded in the following 
decisions deserving of careful study, Moolraj v. The State? ; Mehar Singh Hajara Singh 
V. The State? ; The State v. Minaketan Patmali1®; Mitra v. The State!3; Krishnabi 
Harilal v. The State+4 ; Narayan v. The State15 ; Lalchand -Topindas v. State® ; Ranjit 
Singh v. The State!” ; State v. Abhey Singh1® ; Sree Krushna Narayana Rao v. Republic of 
India’; Akhouri Inder Deo Prasad v. State. 
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If we examine the explanation given by the accused in the light of these obser- 
vations, it does not amount even to that reduced amount of proof. The test under 
both English and Indian Law regarding probabilities is that of a prudent man 
enwisaged in section 3 of the Indian Evidence Act. It is found that the story put 
forward by the accused is a cock-and-bull story. P.W. 2 is a native of Erode. There 
was no necessity for P.W. 2 to borrow from the accused. The accused was not in 
flourishing circumstances. His own salary was under attachment. His story that 
he used to lend out moneys is not supported by any evidence on record. Then, is 
it credible that this accused would lend to a gambler who had lost the money and did 
not want his people in the house to know that he had gambled away the money 
erttrusted to him for a family purpose? Ifreally money had been lent like that, 
‘would not this accused have taken a promissory note or a bond or a voucher from 
P.W. 2? The circumstances under which P.W. 2 seems to have called upon the 
accused as narrated by D.Ws. 1 and 2 impress one that—and the place, time and 
manner of the alleged repayment—the whole thing is an obvious concoction. In 
fact in this State of Madras this description of bribe as a loan was a favourite 
-doubt-raising-dodge which I am sorry to say sometimes got put across successfully 
in our Courts also even when the plea was wholly unfounded until this doubt-raising- 
trick was exposed and given its death blow by their Lordships of the Supreme Court 
in State of Madras v. Vaidyanatha Iyer}. 


The accused has been convicted both for the offences under section 161, Indian 
Penal Code and under section 5 (1) (d) read with section 5 (2) of Act II of 1947. 
The learned advocate for the accused, Sri V. T. Rangaswami Ayyangar, drew my 
attention to my decision in In re Satyanarayanamurty? ; in which I have held that the 
provisions of the Prevention of Corruption Act do not repeal the provisions of the 
Indian Penal Code and that a petson cannot be punished both under the Penal 
Code and the special law for the same offence. In Warayanaswami v. Kerala State®, 
the Kerala High Court held as follows : 

“Clauses (a) to (d) of sub-section (1) of section 5 of the Prevention of Corruption Act, specify 
~the different offences which would amount to criminal misconduct by a public servant in the 
discharge of his official duty and punishable under sub-section (2) of section 5. Every one 
of the offences specified in clauses (a) to (d) is an offence made punishable under the 
Penal Code also. The essential ingredients of the offence under section 5 (1) (a) are the 
same as the ingredients of the offence under section 161, Indian Penal Code, subject to 
one difference, viz., that {offence under section 5 (1) (a) is an aggravated form of the 
offence under section 161, Indian Penal Code. Repetition of the offence under section 161, 
Indian Penal Code, would amount to the offence of criminal misconduct under section 5 (1) (a) 
of the Prevention of Corruption Act. It follows therefore that the charge framed against the accused 
that he committed the offence under section 5 (1) (d) of the Prevention of Corruption Act necessarily 
implies that he had committed the offence punishable under section 161, Indian Penal Code. In 
Jayarama Iyer. v. The State of Hyderabad! it was held that section 5 (2) of the Prevention of Corruption 
Act in fact makes the sentence under sections 161 and 165, Indian Penal Code, more severe and the 
sentence for an offence under section 5 (1) (e) is made less severe by prescribing a punishment 
extending to seven years or with fine or with both. See alsot Mahfus Ali v. The State’, Bhup Narain v. 
State’, Om Prakash v. The State?” 


Section 26 of the General Clauses Act envisages the possibility of the same act 
‘or omission not only being an offence under different enactments but of the accused 
being charged under either or any of them, though he shall not be punished twice 
for the same offence. In Lohana Kaniilal v. State® it was held that separate sentences 
for the conviction under section 161, Indian Penal Code and section 5 (2) of the 
Prevention of Corruption Act are illegal since there is only one act which constitutes 
an offence under two enactments. Therefore, the sentence under section 161, 
Indian Penal Code, imposed on this accused has to be formally set aside. In this 
‘case as a matter of fact the sentences awarded under section 161, Indian Penal Code, 
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and under section 5 (2) of the Prevention of Corruption Act have been made to run 
concurrently. But thé requirements of the law can be fully complied with only if 
the sentence imposed under section 161, Indian Penal Code, is formally set aside 
and it is hereby set aside. ° 


The convictions of the accused by the learned Special Judge under section 161, 
Indian Penal Code and section 5 (2) of the Prevention of Corruption Act are correct 
and they are confirmed. 


In regard to the sentence, where the learned Special Judge has given adequate 
reasons for giving a sentence of one year’s imprisonment, I do not think it proper 
that I should interfere with it for no reason. The sentence of imprisonment imposed 
under section 5 (2) of the Prevention of Corruption Act is also confirméd. 


I would like, however, to point out that in this case where the accused is almost 
on the verge of retirement and had put in a long period of service, the authorities 
might consider whether there should be a complete forfeiture of his full gratuity 
and bonus, amounting to a large sum, thereby cause vicarious suffering to his depen- 
dents. ‘This is a matter entirely for the powers-that-be to consider and not for this 
Court, which can do nothing more than merely drawing attention. 


The model investigation of this case by Sri A. Devasahayam, Inspector of 
Police, Special Police Establishment, is specially commended. 


K.S. — Appeal dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnk. Justice RAMASWAMI. 
Subramaniya Pillai g .. Appellant* 
v. 
Dhanabagyathammal and another .. Respondents. 


Hindu Law—Family arrangement—Nature and scope of —Family arrangement entered into by limited ownerem 
Effect on reversioners. 


A family arrangement stands on a similar footing as a compromise. It is an arrangement come 

to between relations or members of a family who have their own unadmitted rights to be pressed 

against one another in order to avoid litigation and for the benefit of peace, security or preservation 

of the property in dispute and to such an arrangement great importance is attached by Courts. This 

principle is applicable where some of the members of the family are minors or where the settlement 

has been effected by a qualified owner whose act in this respect will bind the reversioners. Bona 

fides is the essence of its validity. This family arrangement entered into by a widow or other limited 
heirs binds the reversioners though they may not be parties thereto. 

Appeal against the Decree of the District Court of Tiruchirapalli in Appeal 

Suit No. 216 of 1953 preferred against the Decree of the Court of the Subordinate 
Judge of Tiruchirapalli, in Original Suit No. 29 of 1951. 


M. R. Narayanaswami, for Appellant. 
V. Ratnam (amicus curiae), for Respondents. 


The Court delivered the following 

Jupementr.—This is a second appeal preferred against the decree and judgment 
of the learned District Judge of Tiruchirapalli in A.S. No. 216 of 1953, confirming 
the decree and judgment of the learned Subordinate Judge of Tiruchirapalli in 
OS. No. 29 of 1951. 


The suit property originally belonged to Parimana Pillai who died’in 1916 
according to P.W. 1, or about 1923, surviving him his wife Kamakshi who died 
between 1943 and 1946 and three daughters, Pappathi and Sornathammal, who are 
alive, and Meenammal who died in July-August, 1948. The first.defendant Dhana- 
bagyam is the daughter of that Meenammal in whose favour Meenammal has 
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bequeathed the suit property. The plaintiff is the son of Pappathi, examined as 
P.W. 2 in this case. The other daughter Sornathammal is married to 
Vythilingam (D.W. 2) and has no issue. 


e Exhibit B-2 is the sale-deed, dated 29th September, 1937, by which Kamakshi 
Ammal transferred the suit property, a house, to her daughter Meenammal. The 
evidence on the defendants’ side through D.W. 2 is that some days prior to the 
execution of this sale-deed the two sisters Pappathi and Sornathammal raised a dispute 
as to how it was that one sister alone Meenammal was in enjoyment of the house, 
when all of them should have been in enjoyment equally. It appears from the 
evidence that Meenammal had been living with her mother, whereas her other two 
sisters were staying with their husbands in different places where they were working 
as public servants. Therefore, there was a Panchayat. In that Panchayat an 
amicable arrangement was arrived at. It was agreed that the property should be 
sold by Kamakshi to Meenammal for Rs. 300 of which Rs. 100 was to be taken by 
Kamakshi Ammal for the discharge of her debts and Rs. 100 was to be paid to each 
of her other daughters Pappathi and Sornathammal. The evidence of D.W. 2 
is that there was a Varthamanam letter drawn up and that receipts were also passed 
‘to Meenammal for payments made to her two sisters, though the Varthamanam and 
receipts are not forthcoming and for which an explanation is given on the defendant’s 
side. This family arrangement cannot be disputed. There is a reference in Exhibit 
B-2 to.an earlier agreement of 1937 by which the two sisters of Meenammal were 
to be paid Rs. 100 each and Kamakshi Ammal the remaining Rs. 100 for the dis- 
charge of her sundry debts. That this Exhibit B-2 which came into existence under 
this family arrangement is an operative document given effect to by all the parties 
thereto is evident from the fact that from 1937 to 1948 there was no interference with 
Meenammal’s possession. Tax receipts and demand notices from the Municipal 
office have been produced, some in the name of Kamakshi Ammal, the mother, and 
some in Meenammal’s name, There is the evidence of D.W. 7 that his father, the 
second defendant, took a lease of the property. Exhibit B-7 is the rent deed executed 
in favour of the first defendant, the daughter of Meenammal, in 1948. The evidence 
of D.W. 7 shows that even prior to 1948 during the lifetime of Mcenammal, his 
father was a tenant under her and that with the permission of the landlady he had 
electrified the house at a cost of Rs. 510. In Exhibit B-7 provision is made for the 
adjustment of the electric charges against the rent. ‘There is evidence also on the 
plaintiff's side that for some time Menammal had leased the property to a Chettiar 
immediately after the death of Kamakshi Ammal. It is also established by the 
evidence on record that improvements were effected to the house by Meenammal 
and -by no one else. The house which was tiled was got terraced by her. These 
are concurrent findings of fact, which were unassailable before me. Therefore, 
these facts may be taken as safely established. 


Before the death of Meenammal, she executed a will bequeathing the suit 
property to her daughter, the first defendant. The will is Exhibit B-3, dated 4th 
July, 1948. Meenammal died in July-August, 1948. On the death of Meenammal, 
her sisters who had parted with their interests in the suit property under the family 
arrangement spoken to above, started laying claim to the suit property and raised 
a dispute with the first defendant. On account of Exhibit B-2 staring on their 
face, they resorted to the device of executing a so-called surrender deed Exhibit A-3, 
dated 27th October, 1948, in favour of the son of Pappathi, viz., the plaintif. The 
plaintiff then started giving trouble to the first defendant and filed the suit, out of 
which this second appeal arises, for a declaration that the suit property belonged 
to him and for recovery of possession of the same. 


The learned Subordinate Judge, Mr. M. V. Harihara Ayyar, held that the pro- 
perty was purchased by Kamakshi Ammal with her funds in the name of her husband 
Parimana Pillai, that the family arrangement is true and valid and binding on 
Pappathi and Swarnammal, that the sale-deed of 1937 by Kamakshi Ammal to 
Meenammal is valid and binding on the plaintiff, that the surrender deed is not 
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valid and the plaintiff is estopped from questioning the sale-deed, dated 29th 
September, 1937, by Kamakshi and Meenammal. Therefore, he dismissed the 
suit with costs. 3 


There was an appeal which was disposed by the learned District Judge, Mr. 

J. H. Barboza, and he posed for himself four points for determination and came tothe 
conclusion that Kamakshi Ammal was not the real owner of the suit property, 
that the family arrangement is true and that the plaintiff is not estopped from 
claiming the suit property which arose from the allegations that he acted as a Maistry 
under Meenammal in converting the tiled house into a terraced house and secondly, 
that he had knowledge of the will by Meenammal in her daughter’s favour and 
attested it, and that the surrender of the property by Pappathi and Sornathammal 
did not affect the right of the first defendant to continue in possession until the death 
of both Pappathi and Sornathammal and that the plaintiff must have to await 
the death of both of them before he could claim the suit property. This was based 
upon the ex cathedra pronouncement by the learned District Judge in the beginning 
of paragraph 13 of his judgment which he does not condescend to discuss : 

“ OF course, the family arrangement will not be binding on the plaintiff after the reversion 
has opened ”. 
It is apparently on the foot of this ex cathedra pronouncement that the final 
conclusion just now set out seems to have emerged (point No. 4). In the result 
the learned District Judge confirmed the decree and judgment of the learned Subordi- 
nate Judge and dismissed the appeal. Hence this second appeal by the defeated 
plaintiff. 

_ In this second appeal it is unnecessary for me, in view of my conclusion on the 
family arrangement, to discuss whether Kamakshi Ammal was the real owner of the 
suit property. I am prepared to assume for the disposal of this second appeal that 
she was a limited owner. 


Having come to this conclusion, it is found that this limited owner has entered 
into a family arrangement as a result of which Exhibit B-2 has come into existence 
and has been acted upon by all the parties relating thereto. 


The law relating to a family arrangement by a widow is well settled. A family 
arrangement stands on a similar footing as a compromise. It is an arrangement 
come to between relations or members of a family, who have their own unadmitted 
rights to be pressed against one another, in order to avoid litigation and for the 
benefit, peace, security or preservation of the property in dispute, and to such an 
arrangement great importance is attached by the Courts : Sidh Gopal v. Bihari Lal}, 
Binda Kuer v. Lalita? ; Mst. Hardei v. Bhagwan? ; Bishambarnath v. Amarnaiht. In the 
absence of proof of mistake, inequality of position, undue influence, coercion, or 
like ground, a family arrangement made in settlement of the disputed or doubtful 
claim is a valid and binding arrangement which the parties thereto cannot deny, 
ignore or resile from ; and this principle is applicable where some of the members 
of the family are minors, or where the settlement has been effected by a qualified 
owner whose act in this respect will bind the reversioners : Dangal Ram v. Jain- 
mangal®, Bona fides is the essence of its validity. There must be either a dispute, 
or at least an apprehension of a dispute, a situation of contest which is avoided by a 
policy of giving and taking, or else all transfers and surrenders will pass under a 
cloak of family arrangement : Basantakumar Basu v. Ramshankar®, Foges, Chandra v. 
Prasanna Kumar’ ; Ramayya v. Lakshmayya®. There can be no basis for a family 

_ settlement conferring title on a person binding on the reversion if it is not shown 
that he had some competing title of his own in respect of the disputed property. But 
it is not essential to the validity of a family settlement that there must be disputes 
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existing at the time the settlement is arrived at. The members of the family may 
anticipate disputes likely to arise thereafter, and in order to prevent them and 
with a view to maintain amity and peace in the family, they may arrive at a settle- 
ment among themselves which can be held to be valid: Bajrang v. Rameshar? ; 
Jeng Bahadur v. Rana Uma?. This family arrangement entered into by a widow or 
other limited heir binds the reversioners, though they may not be parties thereto: 
Khunnu Lal v. Gobind Krishna? ; Hiran Bibi v. Sohan Bibit ; Upendra Nath v. Bindesri 
Prosad, Bihari Lal v. Daud Husan’. In the following cases it was held that the 
compromise did not bind the actual reversioners : Himmat Bahadur v. Dhanpat Rai’; 
(no bona fide dispute and no bona fide settlement) Janak Kishori v. Babu Debi Prasad 8; 
o by a widow of her claim as a legatee under her husband’s will Anup 
arayan ¥. Mahabir Prasad? (compromise not for the benefit of the estate) Narayan 
Singh v. Rajkumart? (compromise not for the benefit of the estate) Musammat Bhag- 
. wati v. Jagadam1t ; (no doubtful claim): (See N. R. Raghavachari, “Hindu Law” 
M.L.J., third edition, page 566 ; Mulla, “Principles of Hindu Law” eleventh edition, 
pages 209-214 ; Mayne on “Hindu Law and Usage,” Eleventh Edition, page 880 
and following; S. V. Gupta, “Hindu Law” second edition, page 637 and following) 


Bearing these principles in mind, if we examine the facts of this case, both the 
Courts having found that the family arrangement was true and acted upon by all 
the parties relating thereto, this would certainly be binding upon the next reversioner, 
the plaintiff, though he was not a party thereto. I am unable to understand the ex 
cathedra pronouncement of the learned District Judge referred to above, and which 
he has not condescended to discuss and which appalling ignorance of Hindu Law 
would have been dissipated if he had merely taken the trouble of consulting the 
standard treatises on Hindu Law set out above. 


I take it that what the learned District Judge meant was that in any event the 
parties to the family arrangement being estopped from disputing it, the suit was 
premature. But even if this was his assumption, he should have examined the fur- 
ther question whether when the next reversioners who could question the alienation 
by the mother Kamakshi Ammal were alive, the remoter reversioner could do so on 
the foot that Kamakshi Ammal and her daughters had colluded in order to defraud 
the remoter reversioner. That he could do and this is the case here. In fact the 
finding of the learned Subordinate Judge that Exhibit B-2 is valid and binding on 
the plaintiff has not been set aside by the learned District Judge. Therefore, the 
wholly supererogatory and mischievous observations of the learned District Judge 
about the plaintiff’s possibility of claiming the suit property after the death of 
Pappathi and Sornathammal should be eschewed and his affirmation of dismissal 
of the suit by the learned Subordinate Judge should be confirmed and this second 
appeal wholly devoid of merits should be dismissed without costs. Ordered accord- 
ingly. - 

I thank Mr. V. Ratnam, who appeared as amicus curiae at my instance, for the 
respondent and argued the matter. 





No leave. 
VS. Appeal dismissed. 
I, (1936) 12 Luck. 684. 6. (1913) LL.R. 35 All. 240 
2. (1936) 12 Luck. 639. © 7. (1916) TLR. 38 All. 335 
3. (1911) 21 M.L.J. 645 : L.R. 38 I.A. 87: 8. (1916) 39 I.G. 750 
LL.R. 33 All. 356 (P.C.). 9. (1916) 42 I.C. 98. 
4. 18 G.W.N. 929: A.LR. 1914 P.G. ro. (1922) LE.R. 44 All. 428. 
44. 1x. (1922) 67 1.C. 597. 
5. (1915).20 C.W.N. 210. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ‘ 


PRESENT :—Mnr. Justice RAMACHANDRA IYER. 


Valliammal Ammal . .. Appellant® .. ` 
v. 
Periasami Udayar .. Respondent. 


Hindu Marriage Act (XXV of 1955), sections 3 (b), 9 to 13 and 28—Orders on petitions under the Act 
— Forum of Appeal. 


Both under the provisions of section 28 of the Hindu Marriage Act as well as the general princi- - 
ples of law an appeal would lie against a decree under sections g to 13 of the Hindu Marriage Act 
to that Court to which appeals generally lie from a decree or order of the Court to which jurisdic- 
tion is granted. If a Subordinate Judge were given jurisdiction under the Act an appeal from his 
decision would under section 13 of the Madras Civil Courts Act lie only to the. District Judge. 
‘The forum will be the same even if the petition under the Act had been instituted in the District 
‘Court after the date of notification under section 3 (b) of the Act and transferred by that Court 
for disposal to the Sub-Court. 


If by virtue of a notification under section 3 (b) of the Act a Court other than the District Court 
is given jurisdiction under the Act it is only an extensoin of jurisdiction of that Court and appeals 
under section 28 of the Act would lie only to that Court to which appeals generally lie from the deci- 
sions of that Court. 


If on the date on which the petition was presented to the District Court the Sub-Court had no 
jurisdiction, an appeal would lie only to the High Court. Such a right to appeal would be a vested 
one. ` 


As the decision in matrimonial disputes under sections 9 to 13 of the Act should be deemed to 
be a decree a further appeal would lie from the decision of the District Judge on appeal. 


Where a petition under the Act was filed before the notification an appeal would lie directly to 
the High Court. Ifan appealin such a case is filed before the District Judge and disposed of by him, 
on the question of jurisdiction a Second Appeal would lie to the High Court. 


National Telephone Co. v. The Post-master General, L.R. 1913 A.C. 546 and Colonial Sugar 
Refining Co. v. Irving, L.R. (1905) A.C. 309, referred. 


_. Appeal against the Order, dated 11th March, 1958, in A.S. No. 272 of 1957 on 
the. file of the District Court, South Arcot, at Cuddalore (O.P. No. 25 of 1957, 
Subordinate Judge’s Court, Cuddalore). 


G. R. Fagadisan, K. K. Sreedharan and K. S. Naidu, for Appellant. 


"grd March; t959. 


'* S.R. Noss 27783, 37109 and 14179 of 1958. ; 
De (14th Palgauna 1880-+Saka) 
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The Court made the following 


Orver.—These matters have been referred by the office* for directions as to the 
maintainability of the above appeals. S.R. No. 37109 is an appeal against an order 
foy judicial separation under section ro (1) of the Hindu Marriage Act of 1955. The 
petition for judicial separation was filed by the husband on roth September, 1957, in 
Sub-Court, Tanjore. S.R. No. 14179 is an appeal against an order dismissing an 
application for divorce. That petition was filed by the husband who is the appellant 
on 17th December, 1956, in the District Court of Tiruchirappalli. The petition was 


Oe ee 


* Office Note.—A.E. 8/59 S.R. Nos. 27783, 37109, 14179 and 158. The question that arises 
for determination in these three cases is whether the forum for appeal under section 28 read with 
section 19 of the Hindu Marriage Act (Central Act XXV of 1955) against the decision of a Subordinate 
Judge is the High Court or the District Court in view of the powers vested in the Subordinate Courts 


under G.O.Ms. No. 221 (Home) dated 29th January, 1 957 to exercise jurisdiction in respect of matter 
arising under the Act. 


According to section 19 of the Act it is the District Court that can hear the original proceedings 
arising under the Act. 


The expression ‘‘ District Court ” has been defined in section 3 (b) of the Act. Under the rule- 
making powers vested in the State Government under the aforesaid provision, the Government has 


issued G.O. Ms. No. 221 (Home) dated 29th January, 1957, empowering the Subordinate Judge to 
hear proceedings arising under the Act within his respective jurisdiction, 


The above definition would appear to imply that even though an order is passed by a Subordi- 
nate Judge under the enabling provision contained in the Government Order aforesaid, he must 
be deenied to have exercised the powers of a District Judge under section 19 of the Act. In such a 
case an appeal under section 28 would appear to be competent against the order of the Subordinate 
Judge in the High Court and not in the District Court, 


But there appears to be no uniformity in the principle followed by the Subodinate Courts in 
respect of the entertaining of the appellate proceedings arising under the Act, because in some cases, 
appeals are permitted to be laid in the District Court under section 28 of the Act against the decisions 


of the Subordinate Judges, while in others the appeals are directly preferred to the High Court under 
ithe same provision of the enactment. 


There is nothing in the Act that would warrant the filing of a Second Appeal when once an 
appeal has been heard and finally disposed of by the District J udge under section 28 of the Act. The 
present S.R. No. 27783 filed herein as C.M.S.A. in the High Court is purported to be under section 21 
of the Act, while S, R. Nos. 37109 and 14179 are also sought to be presented in the High Court as 
Civil Miscellaneous (First) Appeals under section 28 of the Act. On account of there being no uniform 
practice followed with regard to the proper forum to be adopted for the appeal under section 28 of 
the Act in these cases, complications are bound to set in at subsequent stages, if under the same provi- 
sion in the enactment both C.M.As. and C.M.S.Ay are permitted to be filed in the High Court. When 
an aggrieved part} who has chosen the High Court as the forum for his appeal under the Act, against 
the order of the Subordinate Judge, he is entitled to take the matter, on further appeal under Clause 1 5 
of the Letters Patent ; but the same privilege cannot be extended to an aggrieved party, who under 
similar circumstances has chosen the District Court as the forum for his appeal and against the appellate 
order of the District Court he desires to take it on a further appeal to the High Court under the same 

rovision as a G.M.S.A. This is because, in the latter case, an appeal under Clause 15 of the Letters 
Patent will not be competent, unless the party has applied for and obtained a certificate at the time 


of delivery of judgment in the G.M.S.A. under Rule 95 of the Rules of the High Court Appellate 
Side. 


Hence the present note is submitted for an authoritative pronouncement on the subject as to 
what the proper forum for appeal is under section 28 of the Hindu Marriage Act, viz., whether it is 


the High Court or the District Court. It may perhaps be necessary to refer to the relevant provi- 
sions of the Act which are briefly set out below : 


Section 21 of the Hindu Marriage Act provides that subject to the other provisions contained 
in the Act and to such rules as the High Court may make in this behalf, all Proceedings under the 
Act shall be regulated, as far as may be, by the Code of Civil Procedure, 1908 (Act V of 1908), 


No rules appear to have been framed in the High Court under section 21 of the Act. 


Section 28 of the Act provides that all the decrees and orders made by the Courts in any proceed- 
‘ings under this Act shall be enforced in like manner as the decrees and orders of the Court made in 
the exercise of its Original Civil Jurisdiction are enforced and may be appealed from under any law 
for the time being in force, provided that there shall be no appeal on the subject of costs only. 


Section 19 of the Act provides that every petition under the Act shall be presented to the District 
‘Court within the local limits of whose Ordinary Original Civil Jurisdiction the marriage was solmeniz- 
ved or the husband and the wife reside or last resided together. 


It is clear from the above sections, that the forum for presenting the original petition under the 
-Act is the District Court. : 


20 
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later transferred by the District Judge to Subordinate Judge, Tiruchirapalli, who» 
passed an order dismissing the petition. S.R. No. 27783 is a C.M.S.A. against an 
order of the District Judge of South Arcot at Cuddalore reversing the order of the 
Sub-Court and granting a decree for restitution of conjugal rights. The applicatipn 
was filed in the year 1956 originally in the District Court. It was later transferred. 
for disposal to the Subordinate Judge. The Subordinate Judge dismissed the appli-. 
cation. On an appeal filed to the District Court by the husband an order for restis 
tution of conjugal rights was passed. A C.M.S.A. is sought to be preferred to this. 
Court against the order. : ` 


These references raise a question as to whether an appeal against an order passed, 
by the Subordinate Judge under section 10, 13 or g of the Hindu Marriage Act, 1958» 
would lie to the appropriate District Court or to the High Court direct. Prior to the. 
passing of the Central Act XXV of 1955 there was a legislation in this State in respect. 
of certain matrimonial disputes amongst Hindus. The Madras Hindu Bigamy 
Prevention and Divorce Act of 1949 declared all bigamous marriages by a Hindu. 
void and punishable. It also provided for dissolution of certain marriages. Juris-: 
diction under that Act was given to the Subordinate Judge, District Judges and City 
Civil Judges within the limits of whose jurisdiction the marriage was solemnised or the: 
resporident resided. Against any order passed on the petition by anyone of the afore- 
said Judges an appeal was declared to lie directly to the High Court. 


The Hindu Marriage Act,.1955, Act XXV of 1955, was passed to codify the 
Hindu law of marriage. By so doing it has effected important changes in the marri-. 
age law. It granted rights of divorce, judicial separation and permanent alimony.. 
It is unnecessary for the present purpose to refer to the other changes introduced by 
the Act in regard to the Hindu Law relating to marriages. The Act also provided. 
for remedy in respect of the new rights created by it. The Act dealt with the pre- 
existing.right of either of the spouses to sue in a civil Court for restitution of conjugal. | 
rights. Section g provided for restitution of conjugal rights ; section 10 for judicial. 
separation, sections 11 and 12 related to void and voidable marriages and section 


13 related to divorce. 
Section 19 prescribed the Court to which a petition under the Act should be- 
made. It runs as follows : , l 


“ Every petition under the Act shall be presented to the District Court within the local limits of 
whose ordinary Original Civil Jurisdiction the marriage was solemnised or the husband and wife. 
reside or last resided together.” ` 


The term ‘ District Court’ has been defined in section 3 (b) of the Act as meaning :. 





The term “District Court”? has been defined in section 3 (b) of the Act as meaning in any area. 
for which there is a City Civil Court, that Court, and in any other area the Principal Civil Court 
of Original Civil Jurisdiction and includes any other Civil Courts which may be specified by the 
State Government by Notification'in the Official Gazette as having jurisdiction in respect of 
matters dealt with in the Act. i 


The State ‘Government in exercise of the powers conferred by the aforesaid section 3 (b) of the- 
Act has notified in G.O.Ms. No. 221 (Home), dated 29th January, 1957, that the Subordinate Judges” 
Courts in the State shall have jurisdiction in respect of matters dealt with under the Act and arising- 
in their respective jurisdiction. i ; 

A reading of the above provisions of the enactments would seem to imply that though an order: 
is passed.by a Subordinate Judge in the exercise of his functions under section 3 (6) of the Act, it must. 
be deeméd to have been passed only by the District Court and in such a case an appeal cannot lie to 
the District Court against the decision of the Subordinate Judge because the proper forum would in. 
such a case be only the High Court and not the District Court. > 


Tn the circumstances mentioned above, itis for consideration and orders as to what the proper 
forum for appeal is under section 28 of the Act, and whether the above S.R. Nos. 37109 and 14179, 
of 1958 filed as Civil Miscellaneous Appeals are in order ; and ifso whether S.R. No. 27783 filed as a. 
C.M.S.A. should be held to be not competent though there appears to be no objection for a Civil 
Revision Petition being entertained when an appeal under:section 28 of the Act had been heard and: 
decided ale by the District Judge and afurther appeal to the High Court is considered as not 
maintainable. Hage! í . s i ; i 


r 
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“In any area for which there is a City Civil Court, that Court, and in any other area the Principal 
Civil Court of Original Civil Jurisdiction and includes any other Civil Courts which may be specified 
by the State Government by notification in the Offcial Gazette as having jurisdiction in respect 
of matters dealt in this Act”, 

Under the authority conferred by this Act the State Government has issued G.O. 22 I, 
Home, dated 29th January, 1957, empowering the Subordinate Judges of the various. 
places to hear proceedings arising under the Act within their respective jurisdiction, 
Section 28 of the Act deals with the execution of orders passed by the Court and also 
provides for a right of appeal. That states : 

“All decrees and orders made by the Court in any proceedings under this Act shall be enforced in 
like manner as the decrees and orders of the Court made in the exercise of its original civil jurisdic- 
tion are enforced and may be appealed from under any law for the time being in force; provided that 
there shall be'no appeal on the subject of costs only”. 

'. Ona reading of section 19, it is clear that the jurisdiction under the Act is given 
to an existing civil Court. It is no doubt true that rights unknown previously to the 
Hindu Law are created by the Act. But the remedy in respect of those rights which 
are civil rights are given to the existing Courts and should therefore be deemed to be 
an extension of their jurisdiction. Section 21 provides for the application of the 
rules of civil procedure in the absence of any special rules being made by the High 

` Court for the conduct of the trial of petitions under the Act. Section 28 which I 
have set out above also emphasises this aspect. 


Section 28 while it gives a right of appeal to the aggrieved spouse does not pres- 
cribe the forum. It simply says that appeals would lie as if they were decrees or orders 
‘ofthe Court. Section 28 recognised the well-established principle in regard to proce- 
dure when a new jurisdiction was given to an existing Court. The rule has been 
stated by Viscount Haldane, Lord Chancellor, in National Telephone Co. v. The Post- 
Master General? thus : 

““ When a question is stated to be referred to an established Court, it,in my opinion, imports 
that ordinary incidents of the procedure of that Court are to attach and also that any general right of 
appeal from its decision likewise attaches.” 

"In Secretary of State for India v. Chellakanni Rama Rao? jurisdiction to decide certain 
disputes under the Forests Act was given to the District Judge. There was no 
provision under the Madras Forests Act for an appeal. The question arose whether 
an appeal would lie against an order by the District Judge under that Act. At page 
624, Lord Shaw observed : 

“When proceedings of this character reach the District Court that Court is appealed to as one of 
‘the ordinary Courts of the country with regard to whose procedure, orders and decrees the ordinary 
rules of civil procedure can be applied.” 

To the same effect is the judgment of the Privy Council in Adatkappa Chettiar v. 
Chandrasekhara Thevar’, where their Lordships held that where a legal right was in 

-dispute and the ordinary Courts of the country were seized of such dispute the Courts 
were governed by the ordinary rules of procedure applicable thereto and an appeal 

-could lie if authorised by such rules notwithstanding that the legal right claimed 

-arises under a special statute which did not in turn confer a right of appeal. 


f Under the Hindu Marriage Act the Statute does give a right of appeal, but it 
does not prescribe the forum to which such appeals would lie. A question would also. 
arise whether there would be only one appeal, or there would be a right of further 
appeal from a decree or order of the appellate Court. These questions would, in my 
opinion, be governed by the principle of the cases referred to above, that is the proce~ 
‘dure of the Court, to which that jurisdiction under the Act is given, would apply in 
regard to the appeals. It follows that both under the provisions of section 28 of the 
Act, as well as the general principles of law an appeal would lie against a decree in a 
-matrimonial cause to that Court, to which appeals generally lie from`a decree or 
order. of the Court to which jurisdiction is granted. Section 13 of the Madras Civil 
Courts Act states : P 
TT 
~ 1- L.R. {1919) AG. 546. - Ge ee = u iga R.--(1948)-Mad. 505 =(1948)- 1-M.L,J. 
- 2. (1916) LL.R. 39 Mad. 617: L.R: 43 _ 41: A, 264, .- 
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“Regular or special appeals shall.when such appeals are allowed by law, lie from the decrees and 
orders of the District Court to the High Court. Appeals from the decrees and orders of Subordinate 
_Judges and District Munsifs shall, when such appeals are allowed by law, lie to the District Court, 
except when the amount or value of the subject-matter of the suit exceeds Rs. 10,000 in which case 
the appeals shall lie to the High Court’. ° 
‘It is unnecessary for the present purpose to refer to the three provisos to the section. 
In regard to a matrimonial dispute, it cannot be stated that the subject-matter of the 
-dispute exceeds Rs. 10,000. That is a matter which is not capable of valuation. It 
would, therefore, appear that ifa Subordinate Judge were given jurisdiction under the 
_Act, an appeal from his decision would, under section 13 of the Madras Civ il Courts 
Act, lie only: to the District Judge. As the decision in the matrimonial disputes under 
section 9, 10, I1, 12 or 13 of the Hindu Marriage Act should be deemed to be*a 
„decree, a further appeal would lie from the decision of the District Judge on appeal. 


It is, however, contended for the appellant in the first two of the above cases 
that an appeal from the Suboridnate Judge would only lie to the High Court, and not 
to the District Court. The argument is that a Subordinate Judge who obtains 
_jurisdiction by virtue of the notification made by the State Government under sec- 
‘tion 3 (b) of the Act should be deemed to be a District Court for the purpose of exercis- 
‘ing the jurisdiction under the Act, and being deemed to be a District Court it is con- 
tended that an appeal from any order or decree of that Court should necessarily lie 
„only to the High Court, and not to any subordinate authority. 1 cannot, however, 
‘agree with this contention. 

Under the Act jurisdiction in regard to the adjudication of matrimonial dis- 
„putes is given to a particular class of civil Courts. These have been compendiously 
‘described in the Act as a District Court: vide section 3 (b). The definition, 

of a District Court under section 3 (b) does not mean that a Court which is no tified by 
-the State Government becomes a District Court. What the section provides is that 
ordinarily it is the City Civil Court or the District Court that would have jurisdiction 
to adjudicate disputes under the Act. But power is given to the State Government to 
„designate by notification other Courts as well. By virtue of the notification other 
Courts will have jurisdiction as such Courts and not as a District Court, and it 
-cannot be held that for the purpose of the Act, Courts other than the District Court 
-would by virtue of the notification become a District Court. It would, therefore, 
follow that if by virtue of the notification under section 3 (b) a Court other than the 
- District Court is given jurisdiction under the Act it is only an extension of jurisdiction 
-of that Court and appeals under section 28 of the Act would lie only to that forum 
+o which appeals generally lie from the decree and orders of that Court. 


In Venkatarama Iyer v. Srinivasa Sasirigal+, a question arose as to what.was the 
‘proper forum of appeal in regard to an application under rules 7 and 9 made under 
-the Madras Agriculturists Relief Act. .Rule g simply provided that an order declar- 
“ing the amount of debt due under rule 7 would be subject to appeal and second appeal 
eas if it were a decree in an original suit. The learned Judges held that the rule attract- 
ed the procedure relating to appeals including the provisions governing the appel- 
late jurisdiction of the Courts which were essentially a matter of procedure. It, 
“therefore, held that section 13 of the Madras Civil Courts Act would apply and the 
forum of appeal would be determined in accordance with it. In Prabhakar v. Usha 
.Prabhaker®, a question arose as to the proper forum of an appeal in a case under the 
‘Bombay Hindu Divorce Act, 1947. Originally under section 5 of the Act jurisdiction 
-was given only to the District Judge. Later by an amendment the District Courts 
- were enabled to transfer the matrimonial disputes to an Assistant or a Civil Judge in 
the District. In that case a suit under the Act was.instituted prior to the amendment. 
‘But after the amendment the matter was transferred to the Civil Judge and he passed 
_a decree for divorce. The learned Judges held that by virtue of the provisions of 
-section 5-A the suit transferred to the Court of the Civil Judge should be regarded as 
a suit orginally instituted in the Court for the purpose of exercising powers and juris- 

diction in respect of trial of the suit and that an appeal from that Court would lie 


1. (1948) 2 M.L.J. 352. 2. LL.R. (1953) Bom. 323. 
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only to the District Judge, notwithstanding the fact that the suit was originally filed 
in the District Court and later transferred to the Civil Judge. An exeception, how~ 
ever, was made to this rule in regard to a suit which was instituted before the coming 
into force of the amended section giving jurisdiction to the Civil Judge. In 
such a case it was held that the appeal would lie directly to the High Court. Iam. 
of opinion that the principle of the decision in that case would Apply to the present 
one. 


The notification of the State Government investing jurisdiction in the Sub- 
Courts in regard to cases arising under the Hindu Marriage Act was made on 29th 
January, 1957. The decree or order of the Sub-Court in regard to petition instituted 
thereafter being given in the exercise of its own jurisdiction section 13 of the Civil. 
Courts Act would apply to the case and, an appeal would lie only to the appropriate. 
District Court. I have already indicated that on such matters there is no question 
of valuation, So appeals from decrees in respect of petitions instituted in the Sub- 
Court after 29th January, 1957, would lie only to the District Court. The forum will 
be the same even if the petition had been instituted in the District Court after that 
date and transferred by that Court for disposal to the Sub-Court. 


S. R. No. 37109 would, therefore, be returned to the appellant for being present- 
ed to the proper District Court. 


S. R. No. 14179 was filed on 17th December, 1956, in the District Court and 
after the notification, was transferred to the Sub-Court for disposal. An appeal is 
sought to be filed directly to this Court against the decree of the lower Court. It is 
now well settled that a right of appeal to a superior Tribunal is a vested right in a 
litigant and such a right could not be taken away except by statute either expressly 
or by necessary implication taking away such a right. In the instant case on the 
date on which the petition was presented to the District Court, the Sub-Court had no 
jurisdiction. An appeal would, therefore, lie to the High Court in respect of proceed- 
ings intitiated before the notification. Such a right of appeal would be a vested one. 
In Colonial Sugar Refining Co. v. Irving}, an application was made to the Privy Council 
to dismiss an appeal from the judgment of the Supreme Court of Queensland on the 
ground that the power of the Court to give leave to appeal had been abrogated by an 
Act. The action in respect of which the appeal was brought was commenced prior 
to the passing of that enactment, though leave to appeal was given subsequently. 
Lord Macnaghten observed at page 372, 


“As regards the general principles applicable to the case there was no controversy. On the one 
hand, it was not disputed that if the matter in question be a matter of procedure only, the petition. 
is well founded. On the other hand, if it be more than a matter of procedure, if it touches a right in 
existence at the passing of the Act, it was conceded that, in accordance with a long line of authorities. 
extending from the time of Lord Coke to the present day, the appellant would be entitled to succeed.. 
The Judiciary Act is not retrospective by express enactment or by necessary intendment. And there- 
fore the only question is, was the appeal to His Majesty in Council a right vested in the appellants at. 
the date of the passing of the Act, or was it a mere matter of procedure? It seems to their Lordships. 
that the question does not admit ofdoubt. To deprive a suitor in a pending action of an appeal to a. 
superior tribunal which belonged to him as ofright is a very different thing from regulating procedure.” 


The Privy Council; therefore, dismissed the Application holding that the leave was 
properly granted. 


In the instant case, the appellant had a right on the date of the notification by 
the Government to file an appeal to the High Court. That right could only be taken 
away by a provision in the statute. ‘There is no such provision in the Hindu Marriage 
Act. The effect of section 3 (b) is only to empower the State Government to invest. 
certain Courts with jurisdiction under the Act. Such a notification canot mean that 
the right of appeal to a particular Court which inhered in a party prior to its coming 
into force has been either expressly or impliedly taken away. Indeed the State 
Government would appear to have no such power as the only power given to them 
under section 3 (b) is to prescribe a Court and not to modify other provisions of the 


N 
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Act. On this principle S.R. No. 14179 should be held to be properly filed in this 
Court and the appeal will be numbered. 


S.R. No. 274783.—In this case the petition was filed before the notification was 
‘made by the Government on 2gth January, 1957. The pettioner would, therefore, 
have a right of appeal to the High Court on the date when the application was filed. 
During the pendency of the petition in the District Court, the State Government 
made the notification referred to already and as a result thereof the District Judge 
transferred the petition to the Sub-Court. The Subordinate Judge dismissed the 
application. On the principles set out above an appeal would lie from the decision 
of the Subordinate Judge only to this Court. The petitioner filed an appeal in a 
‘Court which had no jurisdiction and that Court purporting to act under an appellate 
jurisdiction set aside the order of the Sub-Court. The respondent to the application 
has filed the appeal as the lower appellate Court had no jurisdiction. The proper 
‘way of correcting that error is by second appeal to this Court. The District Judge 
‘purported to act as appellate Court and the question whether he had jurisdiction so 
to act is a matter in respect of which a second appeal would lie. It, therefore, 
follows that S.R. No. 27783 has been properly filed as a C.M.S.A. It would be 
admitted and numbered. 


V.S. —— . Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTice RAJAGOPALAN AND MR. Justice BALAKRISHNA AYYAR. 
AV.R.A. Veerappa Chettiar .. Applicant* 


D. 
‘The Commissioner of Income-Tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), sectiong (1) and Ceylon Municipal Council Ordinance— Annual charge’— 
beg constitutes—Property rates paid in Ceylon—Whether a permissible deduction in computing the income from 
such properties. 


The word ‘charge ’ in the statutory expression ‘ annual charge ’ in section g (1) (iv) of the Income- 
tax Act connotes something more than a mere liability to pay something more than an annual payment. 
Both the conceptsinvolve a liability to pay and a charge on the house property for the discharge of 
that liability. That charge can be contractual or statutory. It can be expressed or implied. 


The owner ofa house in Ceylon assessed to municipal rates under the provisions of Ceylon Muni- 
-cipal Council Ordinance is under a legal liability to pay those rates which are annual. But there is 
no provision in the law of Ceylon analogous to section 103 of the Madras City Municipal Act which 
makes the tax a first charge on the house property and makes the house, security for the payment of 
the house-tax. There is nothing in the Ceylon law even to indicate that the income from the house 
‘property is a source from which the assessed rates have to be paid. 


The assessee is not entitled to claim the payment towards the Ceylon municipal rates as lawful 
‘deductions permitted by section g (1) since the rates do not constitute an annual charge within the 
-meaning of section g (1) (iv) of the Act. 

New Piecegoods Bazaar, Co., Ltd. v. Commissioner of Income-tax, Bombay, (1950) S.C.J. 437 : (1950) 18 
J, T.R. 516 (S.C.), referred, ‘ : 


Commissioner of Income-tax v. State Bank of India, (1957) 31 L.T.R. 545, differed. 


_ _ Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-Tax Act (XI of 1922), as amended by section. 
92 of the Income-tax (Amendment) Act (VII of 1939), in R.A. Nos. 656 to 661° 
(Madras) of 1953-54 on its file for decision on the following questions of law, viz.— 


(i) Whether there was material for the Tribunal to hold that the business of stores and/or mills 
“were separate and independent from the main shop, so as not to be entitled to any relief under section 
25 (4) of the Act in respect thereof ? : 


(ii) Whether the aessessee is entitled to an order under section 25 (a) (1) of the Act ? 


‘ 


va 





-` 6th August, 1958. 


~k Case Referred No. 55 of 1954. RES i ` on ga ; 
; oE N 15th Sravana—1880-Saka. 
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. (iii) If the answer to question (ii) is in the negative, whether the Ceylon immovable properties 
and/or the shares in Avra Limited, belonging to the family ceased to be the assets of the joint family 
after roth February, 1947 and the income therefrom arising thereafter required to be excluded from 
the assessment of the year 1947-48. 
(iv) Whether the rates paid to the Colombo Municipality on the Ceylon house properties 
are sar er in computing the rental income therefrom in the four assessment years 1944-45 to 
1947-4 
(v) Whether the dividend of Rs. 7,500 received in the ‘ previous year’ for 1945-46 assessment 
troni the Beverly Estates, Ltd., Madras, is income exempt under section 4 (3) (s#i) of the Income-tax 
Act 
(vi) Whether the assessment in the assessment year 1947-48 of the gross income from the inves- 
ment of shares in Avra Ltd., before deduction of the Ceylon income-tax thereon, is valid and pro- 


per Thid 
T. V. Viswanatha Ayyar and S. Narayanaswamy, Advocates, for Applicant. 
C. S. Rama Rao Sahib, Special Counsel for Income-Tax, on behalf of Respondent. 


The Judgment of the Court was delivered by 

Rajagopalan, F—Six questions were referred for the determination of this 
Court under section 66 (1) of the Income-tax Act. It may not be necessary to set 
out over again the relevant facts to answer some at least of the questions. 


The fifth of the questions ran : 
“ Whether the dividend of Rs. 7,500 received in the ‘ previous year’ for 1945-46 assessment from 
orga Estates, Ltd., Madras, is income exempt under section 4 (3) (zit) of the Income-Tax 
Cc 
The answer to this question is concluded by the authority of the decision of the 
Supreme Court in Mrs. Bacha F. Gizdar v. Commissioner of Income-tax?. The question 
is answered in the negative and against the assessee. 


The sixth question ran : 

“ Whether the assessment in the assessment year 1947-48 of the gross income from the investment 
of shares in Avra, Ltd., before deduction of the Ceylon income-tax thereon, is valid and proper?” 
A similar question with reference to the provisions of the Ceylon Income-Tax Ordi- 
nance was considered by us in Ramaswami Naidu and Govindaswami Naidu v. Commis- 
swoner of Income-tax*, The principles we laid down in that case apply. The ques- 
tion is therefore answered in the negative and in favour of the assessee. The sum of 
Rs. 9,562, which was deducted by the Company before the dividends were paid to the 
assessee was never the income of the aSsessee. 


The first question ran: 

“ Whether there was material for the Tribunal to hold that the business of stores and/or mills 

were separate and independent from the main shop, so as not be entitled to any relief under section 
25 (4) of the Act in respect thereof?” e 
This question arises only in relation to the proceedings in the assessment year 1945- 
46. There was ample material on which the Tribunal could rest its conclusion that 
what were referred to as stores, mills and the main shop, each constituted a distinct 
line of business. The Tribunal, was therfore, jusified in coming to the conclusion that 
the relief under section 25 (4) of the Act had to be restricted only to the profits from 
the business designated the ‘main shop’ The question is answered in the affirmative 
and against the assessee. 

Questions (ii) and (iii) arise out of proceedings of the assessment yeart 1947-48. 
Here again it may not be necessary to set out at any length the relevant facts which 
have already been set out in the statement of the case. 

Question No. (ii) ran : 

+t Whether the assessee is entitled to an order under section 25-A (1) of the Act.” 

Question (iii) ran : 

“IF the answer to question (ii) is in the negative whether the Ceylon immovable properties and/ 
or the shares in Avra, Ltd., belonging to the family ceased to be§the assets of the joint family after 


— 


“x, (1955) 8.C.J. 68 : (1955) 1 S.€.R. 876 : 2. R.G. No. 27 of 1954. 
(1955) 1 M.L.J..€S.C.) 27 : 27 LT.R. t. : : 
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roth February, 1947 and the income therefrom accruing thereafter required to be excluded from the 
assessment of the year 1947-48??? 

‘The genuineness of the partition arrangements made with effect from roth February, 
1947, was never in issue. In the course of his arguments the learned counsel for the 

assessee could not really assail the correctness of the finding of the Tribunal, that though 
the shares of the three members of the quondam Hindu undivided family were defined,- 
there was no allocation of the individual items of the immovable properties in Ceylon 

to each of the sharers, All that the learned counsel for the assessee could point out 
was that the income from this immovable property was divided in equal shares as 

shown in the accounts, and that each sharer enjoyed his share of income separately. 
That may not be sufficient to satisfy the requirements of section 2 5-A. The im- 
movable property was certainly capable of division by metes and bounds and there 

was no such division. The income from the immovable properties in Ceylon even 

after roth February, 1947, was therefore, liable to be assessed as the income accruing 


to a Hindu undivided family. Question (ii) is therefore answered in the negative 
and against the assessee. 


In view of what we have recorded in considering the second question, there 
should be no further need to refer again to the income from the immovable properties 
in Ceylon in considering question (iii). We shall therefore, confine ourselves to 
the dividend income from the shares held by the three members of the quondam 
joint family in Avra Ltd. Even there our answer to question (ii) may have no 
real bearing on the assessment proceedings for 1947-48, because it was not shown to us 
that any dividend income accrued in the relevant year of account subsequent ta 
1oth Februry, 1947. But this is a point that will have to be verified by the Tribunal 
in giving effect to our answer to the third question. A : 

The relevant facts were as follows: The Hindu undivided family carried on 
three lines of business, referred to in the statement of the case as the main shop, the 
stores and the mills. With effect from ist June, 1944, these. three businesses were 
transferred to the limited company called Avra Ltd., Colombo, with 6,42 5 fully paid 
up shares of Rs. 100 each. Out of this each of the three members of the family, 
Veerappa Chettiar, Ramanatha and Adaikappan was allotted 2125 shares, and this 
holding continued to be shown in the books of the Company right through. It 
should be remembered that in June, 1944, all the three constituted an undivided 
family. The partition was with effect from roth February, 1947. The Tribunal 
recorded in paragraph 8 of the statement ofthe case : 


+ + + . nor were the 6,375 shares held by the family in Avra Ltd., albeit standing 
in the names of three members separately, re-transferred to them in their individual status on 
partition.” 
The further statement in paragraph g was : 

s$ « . . . nor the shares in Avra Ltd. which only stood in the names of the three 
members, as the nominees of the family and not in their own right, at any time, and continued to 
stand undisturbed as shown by Annexure E aforesaid, could be said to have been divided in definite 
portions within the meaning of section 25-A (1) of the Act, though their shares could be said to have 
been defined by virtue of the Annexures CC and D aforesaid. . . 2... . 4” 

We are really unable to follow the reasoning of the Tribunal. No doubt in 
1944, when the shares were allotted to three individual members, they constituted a 
Hindu undivided family. Each of them vis-a-vis the company was the shareholder. 
Inter se the members their rights and liabilities were governed by their status as undi- 
vided members of a Hindu family. We really fail to see what more they need 
have done themselves to continue the registry as separate shareholders in the books 
of the company after the partition on roth February, 1947. Their rights and obliga- 
tions infer se as members of an undivided family ceased on roth February, 1947. 
Their rights vis-a-vis the Company continued undisturbed as individual sharers. 
There can be no question for example of transferring 2,125 shares held by Veerappa 
to Veerappa himself on roth February, 1947. The books of the assessee showed that 
the dividend incomé in the subsequent years was credited to each of the three mem- 
bers of the family. On the material on record the only conclusion that was possible 
was that the partition of the shares, which we would again stress governed the rights 
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inter se the three members of the family, was completed even on roth February, 1947, 
itself, and that there was nothing further to be done to give effect to the allocation 
of the shares in the books of the Company. Even if a formal declaration by the 
members of the family were required, that was forthcoming. The Assistant Commis- 
sioner referred to the statement on oath made by the members that there were no 
assets left in common. That will certainly apply to the shares, though it may not 
help to satisfy the requirements of section 25-A (1) in relation to the immovable pro- 
perties held in Ceylon. 


Our answer to question (iii) is that the immovable properties in Geylon did not 
cease to be the assets of the joint family after roth February, 1947, but that the shares 
in Avra, Ltd., ceased to be the assets of the joint family after roth February, 1947. 
The income accruing from the shares to each of the three members after 1oth Febru- 
ary, 1947, had to be excluded from the assessment of the Hindu undivided family. 


The last of the questions we have to answer is question (iv) which ran : 


“* Whether the rates paid to the Colombo Municipality on the Ceylon house properties are 
deductible in computing the rental income therefrom in the four assessment years 1944-45 to 


1946-48 ”’, 
_We have to answer this question with reference to the relevant provisions of” 
section 9 (1) of the Income-tax Act, and the provisions of the Ceylon Municipal 


Councils Ordinance regulating the assessment, levy and collection of rates on houses 
in Ceylon. 


The relevant provisions of section g (1) of the Income-tax Act ran : 


“The tax shall be payable by an assessee under the head ‘income from property’ in respect of 
the bona fide annual value of property consisting of any buildings or lands appurtenant thereto of 
which he is the owner. . . . . . subject to the following allowances, namely : 


+ * * * * * 


(iv) Where the property is subject to a mortgage or other capital charge, the amount of any 
interest on such mortgage or charge; where the property is subject to an annual charge not being a 
capital charge, the amount of such charge; where the property is subject to a ground rent, the amount 
of such ground rent; and where the property has been acquired, constructed, repaired, renewed or 
reconstructed with borrowed capital, the amount of any interest payable on such capital. 


* * * * * * 


Explanations.—For the purpose of clause (iv) of this sub-section, the expression ‘annual charge’ 
does not include any tax in respect of property or income from property levied by a local autho- 
rity or a State Government or the Central Government.”’ 

The relevant portion of section 115 (1) of the Municipal Council’s Ordinance, 
Ceylon, ran : 


“ , , . a . . the Council shall from time to time, so often as they think necessary, make - 
and assess with the sanction of the Governor any rate or rates on the annual value of all houses and 


buildings ofevery description, and of all lands and tenements whatsoever within the town. 


Such rate or rates— 
(a) shall endure for any period not exceeding twelve months, 
+ x * * * * 
; (b) shall be payable by such instalments and at such times as the Chairman, with the sanc- 

tion of the Council, shall direct. . . . 2... 
As the learned counsel for the assessee pointed out, that made it clear that the rates- 
were annual ; it was the annual rental value that furnished the basis. That con-- 
clusion is reinforced by section 117 (8) which runs: 

“ Every assessment against which no objection is made shall be final for the year.” 


Section 135 of the Ordinance provided for the recovery of unpaid rates assessed 
on house property. It authorised recovery by 
T “seizure and sale of all and singular the movable and immovable property of the proprietor, 
or of any joint proprietor, of the premises on account of which such rate or rates may be due, and of 
2I ‘ 
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all movable property, to whomsoever the same may belong, which may be found in or upon any 
such premises,” l ; 
Under section 138 of the Ordinance the property seized under the provisions of sec- 
tion 135 could be sold. Section 142 directed that, if land, or other immovable prp- 
perty was thus sold, it was to vest in the purchaser free from all encumbrances. 


There was nothing in the Ceylon Municipal Councils Ordinance correspondent 
for instance to section 103 of the Madras City Municipal Act which runs : 

“*The property tax on buildings and lands shall, subject to the prior payment of the land revenue, 
ifany, due to the Government thereon, be the first charge upon the said buildings or lands and 
upon movable property, if any, found within or upon such buildings or lands and belonging to the 
person liable to such tax ”. s 
Section 85 is an analogous provision in the Madras District Municipalities Act V of 
1920. 


Thus the position in Ceylon is, that the owner of the house assessed to Municipal 
rates is under a legal liability to pay those rates. Those rates are annual but provi- 
‘sion is made under the Statute for payment of these rates in instalments. Whether 
factually any instalments were fixed is not clear from the material made available to 
us. For non-payment of the rates any property of the defaulting owner is liable to 
seizure and sale. We can leave out of account the liability of properties, belonging 
to others but found on the premises assessed to municipal rates, to seizure and sale 
for non-payment of these rates. No provision is made by the laws in Ceylon for 
making the house property on which the rates are assessed security for the payment 
of those rates. As we pointed out, there is nothing analogous to section 103 of the 
Madras City Municipal Act, which makes the tax a first carge on the house property, 
and makes the house security for the payment of the house tax. There is nothing 
in the Ceylon law even to indicate that the income from the house property is a source 
from which the assessed rates have to be paid. That, of course, leaves in tact the 
statutory liability imposed on the owner of the house property to pay the annual rate 
assessed on that property by the Municipal authorities. 


Is the liability of the-assessee to pay these Municipal rates in Ceylon an “annual 
charge”? within the meaning of section g (1) (iv) of the Income-tax Act is the 
question. 


We have already pointed out that the liability to pay the rates was annual, 
though the Ceylon Ordinance permitted the payment in instalments. If such a 
- liability otherwise constitutes an annual charge, the statutory provisions to discharge 
that liability in instalments does not make it any the less an annual charge. That is 
concluded by the decision of the Supreme Court in New Piece Goods Bazar Co., Lid. v. 
Commissioner of. Income-tax, Bombay}. ; ; 

The next question is does the word “‘charge” in section g (1) (iv) import any- 
thing more than a liability to pay an ascertained or ascertainable amount. We have 
pointed out that under the laws in Ceylon the house property itself was not constituted 
security for the dicharge of the liability to pay the assessed Municipal rates. Nor was 
the income from that house property indicated as the source from which the rates 
had to be paid. The learned counsel for the assessee contended that all that the 
expression “‘annual charge” in its context in section g (1) (iv) of the Act meant was 
that it should be a payment or discharge of an annually recurring liability, that, 
“annual charge” meant nothing more than an annual payment, and that there was’ 
no scope to restrict it further by requiring that the house property in question should. 
be security for that payment. He relied on the the observations of Chakravarthi, 
C.J., in Commissioner of Income-tax v. State Bank of India? : f 

“ I would only add here that the word ‘charge’, as used in section 9 (1) (iv) must mean payment 
and not security. The relevant words of the section are: ‘Where the property is subject to an annual 
charge. . . . . the amountofsuch charge.’ Clearly, the phrase ‘the amount of such charge’ 
indicates that the word*‘ charge’ used in the earlier phrase also means payment. It would he 
Se 

1. (1950) S.C.J. 437 : (1950) 18 LT.R. 516. 2. (1957) 31 I.T.R. 545. A 
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singularly inappropriate “‘to use the word ‘charge’ if security was intended, for ‘annual security’ 
would be wholly meaningless. That the meaning is ‘ payment’ would also seem to be clear from 
‘the Explanation appearing after clause (vii) of fhe sub-section where it is said that the expression 
“annual charge’ in clause (iv) does not include any tax in respect of property or income from pro- 
perty, ifsuch tax is of a certain kind ”’, 

The question, whether the expression ‘annual charge’ should be construed as 
-meaning only an annual payment without any reference to security for that payment 
‘did not really rise for determination in Commissioner of Income-tax v. State Bank of 
Indiat. The payments the learned Chief Justice had to consider in that case were 

specifically charged upon the house property in question there, in the sense that the 
house property was constituted security for those payments. Though the observa- 
tions are obiter they come from so experienced and learned a Judge, they are certainly 
-entitled to great respect. With all respect to the learned Chief Justice, we regret 
-our inability to accept as correct the interpretation he placed upon the expression 
‘annual charge’ in its context section g (1) (iv) of the Act. 


It is true that the question whether the expression ‘annual charge’ meant annual 
payment plus security for that payment did not directly arise in that form for consi- 
-deration in the case decided by the Supreme Court, New Piece Goods Bazaar, Co., Ltd. 
v. Commissioner of Income-tax, Bombay®, The enactments their Lordships had to con- 
sider in that case specifically imposed a statutory charge on the house properties for 
the unpaid arrears of house tax. Their Lordships, however, had to construe the scope 
-of the expressions ‘capital charge’ and ‘annual charge’ as they occur in section g (1) 
(iv). It may not therefore be strictly accurate to view these observations as obiter dicta; 
‘but even as obiter, the observations of their Lordships of the Supreme Court are 
-entitled to the highest respect. 


Section 9 (1) (iv) of the Act, it should be remembered, refers to an annual 
-charge other than a Capital charge. Earlier in section g (1) (iv) the distinction is 
between a mortgage and a capital charge. Obviously the same meaning should 
‘be given, if possible to the expression ‘capital charge’ wherever it occurs in section 
-9 (1) (iv). In construing the scope of capital charge’ and in dealing with the 
“expression ‘annual charge’ other than a ‘capital charge’ Mahajan, J., said at 
page 519 in New Piece Goods Bazaar, Co., Lid. v. Commissioner of Income-tax, Bombay.* 


“ We are therefore of opinion that capital charge here could only mean a charge created for 
- capital sum, Że., a charge to secure the discharge of a liability of a capital nature.” 


-After recording with approval the principle laid down by the Allahabad High 
oe in Goppu Mal Kanhaiya Lal v. Commissioner of Income-tax® Mahajan, J., pro- 
-ceeded: 


“It was said that ifan annual charge means a charge to secure the discharge ofan annual liability, 
ithen, capital charge means a charge to secure the discharge of a liability ofa capital nature. We think. 
¿this construction is a natural construction of the section and is right ”. 


-His Lordship referred again to the need for the existence of a charge on the property 
‘for the discharge of the liability for the annual payment when he observed at page 
523 £ 

‘* Municipal taxes, on the other hand, do not stand on the same footing as land revenue. The 
-Iaw as to them varies from province to province and there may not be necessarily a charge on pro- 
perty in all cases. The legislature seems to have thought that so far as municipal taxes on property 


-are concerned, if they fall within the ambit of clause (iv), deduction will be claimable in respect of 
-them but not otherwise.” - 


In view of the-principles laid down by the Supreme Court in New Piece Goods Bazaar, 


-Co., Lid. v. Commissioner of Income-tax, Bombay®, we think that the question at issue 
‘before us is not really res integra. 


In Burrows on ‘Words and Phrases’, Vol. I, pages 411-12 the first passage under 
the heading ‘charge’ runs : l e 
i ss a 
Ka IL.T.R: 545- S.C.). 
= Gon acl. pee 18 LT.R. 516 f 3. Me, L.T.R. 210. 
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“XN 
“ A charge differs altogether from a mortgage. By a charge the title is not transferred, but the 
person creating the charge merely says that out of.a particular fund he will discharge a particular 
debt”. ` 


The- next passage runs : ° 


“The word ‘charge’ may well be used to describe a burden imposed upon land and if a pay- 
ment has to be made in respect of land, and it can only be enjoyed subject to the liability for that 
payment, I cannot think that there would be any great straining of language if it were spoken of 
as charged upon the land”. 


This second passage is an extract from the speech of Lord Herschell in Payne v. Esdailet. ` 


This passage taken by itself out of its context might appear to support the contentiof 
of the learned counsel for the assessee, that the use of the expression ‘charge’ by itself 
could imply nothing more than a mere liability to pay. But to understand the scope 
of the observations of Lord Herschell we have to examine the context in which he 
made these observations. At page 622 of the Report he prefaced a discussion of the 
meaning to be given to the expression ‘charge’ in the relevant statutes which their 
Lordships had to construe by saying: 


“The Court of Appeal have held that the payment in question is not within this definition, 
because though an annuity or periodical payment it is not charged upon or payable out of Jand. 
I gather that they interpreted the words ‘charged upon’ as applicable only to those cases in which 
there was some remedy against the land itself. It may be admitted that this is the most common 
signification of the words, and is the meaning that would be attributed to them if there were nothing 
in the context to lead to a different conclusion.” 


Lord Herschell then proceeded to examine the context, also in relation to the pre- 
vious enactments on the same subject, and after pointing out at page 625 “ the ques- 
tion is certainly not free from difficulty” he summed up “......upon the whole E 
have come to the conclusion that the judgment of the Court below on this point was 
erroneous......” 


If the test were, does the context of section g (1) (iv) require a meaning different 
from that of the normally accepted signification in law of the expression ‘ charge’ 
justifies, our answer is in the negative. If we may say so with respect, Chakravarthi, 
C.J., appears to have isolated the passage “where the property is subject to an annual 
charge...... the amount of such charge” in his observations at page 559 of Commis- 
stoner of Income-tax v. State Bank of India? The expression “charge” occurs more 
than once in section g (1) (iv), and there is also the Explanation to consider. ‘The 
familiar legislative pattern in India is to charge the house property with the liability 
for the house tax. Often it constitutes the first charge on the house property, sub- 
ject to the claims of the Government for land revenue: These were in fact the 
charges excluded by the Explanation. If the tax itself did not constitute an annual’ 
charge, obviously there would be no scope for recourse to the Explanation to exclude 
it from the scope of section 9 (1) (iv). As pointed but by the Supreme Court in New 
Piece Goods Bazaar, Co., Lid. v. Commissioner of Income-tax, Bombay,’ if the expression 
capital charge has to be construed asa charge created for a capital sum, that is, to, 
secure the discharge of a liability of a capital nature, the expression annual charge 
in that context should mean, again in the words of Mahajan, J., a charge to secure. 
the discharge of an annual liability. 





We are clearly of opinion that the word “charge” in the statutory expression 
“annual charge” in section g (1) (iv) connotes somethirig more than a mete liability 
to pay something more than the the annual payment. Both the concepts are involv- 
ed, liability to pay and a charge on the house property for the discharge of that lia- 
bility. That charge can be contractual or statutory. It can be express or it can be 


7 ss on 
2 . ` P as 
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implied. If, for instance, the income from the property is shown as the source from 
which the liability is to be discharged law would imply a charge for that amount. In 
the present case there was no tharge for the payment of the assessed Municipal 
rates, express or implied. To sum up, the annual charge in the context of section 
g (1) (iv) means an annual payment charged upon the house property, just as capital 
charge means payment of a capital nature charged upon the house property. 


In rejecting the assessee’s claim to deduct the municipal rates assessed on the 
assessees’ house property in Ceylon, the Tribunal recorded: 

. “ It was argued that the Explanation to section refers only to the tax levied. by a local authority 

or a State Goverhment or Central Government of the Republic of India and the rates paid to the 

unicipality of Colombo are not within the aforesaid prohibition, the deduction claimed is undoubted- 

ly an annual charge, not of the nature of a capital charge and consequently permissible under sec- 

tion g (1) (iv). This argument, though attractive, is clearly untenable as assessment of even foreign 

properties require to be made under section g and the sub-section will consequently require to be 
read ‘‘ mutatis mutandis,” 

It was on the application of the Explanation that the Tribunal rejected the claim. 
We have already pointed out that the Explanation would apply only if the Municipal 
rates had constituted an annual charge within the meaning of section g (1) (iv). We 
have held that they did not constitute such an annual charge. There is therefore no 
necessity for us to examine, in these proceedings the scope of the Explanation, to verify 
#f it would refer to taxes or rates imposed by authorities outside India. 

As the Municipal rates payable by the assessee under the laws in Ceylon did not 
constitute an annual charge within the meaning of section g (1) (iv) of the Act, the 
assessee was not entitled to claim the payment towards those rates as lawful deductions 
permitted by section g (1) of the Act. 

We answer the fourth question in the negative and against the assessee. 


As neither side has wholly succeeded in this reference there will be no order as to 
costs. 
VS. — Answered accordingly , 
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The Court delivered the following : 

Jupcment.—This second appeal is preferred against the decree and judgment. 
of the learned District Judge of Tiruchirapalli in A.S. No. 156 of 1955, confiming the- 
decree and judgment of the learned Subordinate Judge of Tiruchirapalli, in O.S. No.. 
252 of 1951. 


One E. A. Rahamatullah, a tobacco merchant, had a warehouse licensed for- 
storage of tobacco. This tobacco consisted of two varieties known as cheroot tobacco- 
and beedi tobacco. Exhibit A-r is a pattial of tobacco showing the purchase of 51 
bags of tobacco. Exhibit A-2 is another pattial dated 2oth August,, 1946, showing” 
the purchase of 45 bags of tobacco. Rahamatullah kept this tobacco in a warehouse 
licensed for storage of tobacco. Ps 


Under rule 140 of the Central Excises and Salt Rules, the Collector is given 
power to appoint public warehouses and in like manner license private warehouses 
for the storage of excisable goods on which duty has not been paid, and rule 144 Says 
that the goods should not be removed from any warehouse except on payment of 
duty or where so permitted. Rule 152 says that subject to the limitation imposed by 
rule 139, any owner of goods wherehoused under these rules may at any time within 
two years from the date on which such goods were first warehoused and with the 
permission of the proper officer and on such conditions, remove such goods from one 
warehouse to another. In the case ofa private warehouse under rule 140 the licensee 
has to furnish a bond with such surety or sufficient security in such amount and under 
such conditions as the Collector approves, binding himself to pay the duty due on 
the goods deposited therein, or for the due and safe removal of such goods and for the 
due observance of the terms, conditions and requirements of the Act. 


Rahamatullah, who stored the tobacco in his warehouse obtained a license from 
the Department for storing and he executed asecurity bond along with one Sundaram 
Pillai as surety to abide by the Excise Rules and for the payment of the amount due to 
‘the Government by way of duty, etc. The tobacco stored in such licensed godowns 
known as bonded warehouses can be removed only with the permission of the Excise 
Department on payment of duty payable on the goods. They could also be 
removed on permission from one bonded warehouse to another. 


Rahamatullah pledged the cheroot tobacco stored in his bonded warehouse 
to the plaintiff bank and borrowed Rs. 4,250, Rs. 2,000 on 13th July, 1946 and 
Rs. 2,250 on gth September, 1946. This is stated to have been a key-loan. 


In August, 1947, it was noticed by the Excise Department that certain quantities 
of cheroot tobacco were missing. The duty payable in respect of such tobacco was 
1,007-7-0. . Sundaram Pillai who stood surety for Rahamatullah also became appre- 
hensive as he suspected the transaction of Rahamatillah. He therefore applied to the 
Department to permit the removal of the tabacco from the godown of Rahamatullah 
to his own godown at Varaganeri, Tiruchirapalli, and Rahamutullah was agreeable _ 
to such removal and re-storage. 


Therefore, on 21st August, 1947, on the application made by Rahamatullah 
permission was granted and the entire tobacco was removed from the godown of 
Rahamatullah at 99, Pallivasal, Tanjore Road, Tiruchirapalli, to the godown 
of Sundaram Pillai at No. 2, Varaganeri Road, Tiruchirapalli.. It is this removal 
on 21st August, 1947, that has given rise to the present controversy. . 


The Department claimed that a sum of Rs. 1,007-7-0 was due as duty in respect 
of the cheroot variety found missing or removed from the warehouse. The plaintiff 
bank then wrote to the Department on 25th August, 1947 (Exhibit A-3) stating that, 
Rahamatullah had pledged with the bank on 13th July, 1946,-51 bundles of tobacco 
and borrowed Rs. 2,000 on the security thereof and again pledged with the bank 
on gth September, 1946, 45 bundles of tobacco and borrowed Rs. 2,200 on the securi+ 
ty thereof and'executed ait undertaking to keep the goods under the lock and seal of the 
plaintiff bank, that the bank had accordingly locked and sealed the godowa -witk the 
bank’s lock , that assum of Rs. 3,500 was still due and in respect of the same the bank 
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had a first charge next in order to Government charge, if any, and in case of disposal 
of the said goods under the authority of the Department for any reason, it should be 
noted that the bank had a first charge and might be informed of any'such disposal so 
ag to enable the bank to take such steps as are necessary to safeguard its interests in 
the pledged goods. This letter was sent four days after the removal of the goods to 

Sundaram Pillai’s godown and it was received by the Assistant Commissioner of 
Excise on 26th August, 1947. The defendant sent word to the plaintiff bank that a 
sum of Rs. 1,007-7-0 was due as duty by Rahamatullah to Government. The bank 
then remitted the said amount into the Government Treasury and wrote to the 

Department on 6th September, 1947 (Exhibit A-4). The bank wrote therein that the 

sym of Rs. 1,007-7-0 having been paid, the tobacco under pledge to the bank should 

be delivered to the bank. The wording is “We request you to arrange to give us 
delivery of the tobacco seized by you. We will keep it under our custody and act 

up to your instructions.” Exhibit A-5 is the letter dated 5th December, 1947, receiv- 
ed by the bank’s advocate from the Assistant Collector of Central Excise stating that 

excepting for a small quantity of 534 Ibs. the tobacco has been transferred by Raha- 

matullah to the warehouse of Sundaram Pillai, that Sundaram Pillai is holding the 
tobacco in his custody pending adjudication of a case registered against Rahamatullah 
and that the clearance of the tobacco for house consumption would be permitted on 
the application by the parties concerned in the usual way on the adjudication of the 
case referred to and on realising all dues due to Government from Rahamatullah and 

that in case the dues are not realised the stock would be attached by the Department 
under section 11 of the Central Excises and Salt Act, 1944 and will be put in auction. 

A sum of Rs. 500 was payable by Rahamatullah as penalty and the same was paid. 

In Exhibit A-6 dated gth March, 1948, the Department stated that it had no objec- 
tion for the removal of the tobacco belonging to Rahamatullah, the fine amount of 
Rs. 500 having been paid. By Exhibit A-7 dated 11th March, 1948, the plaintiff 
requested the Department to hand over the tobacco. In reply to this letter the 
Superintendent of Central Excise, Tiruchirapalli, wrote to the Deputy Superinten- 

dent, Palakarai, Exhibit A-8 to arrange to return the tobacco seized from Rahama- 

tullah back to the owner. The bank once again wrote Exhibit A-g dated 5th May,. 
1948, to the Department requesting delivery and stating that if delivery was delayed 

the bank would be constrained to hold the Government responsible and take legal 

action for any loss incurred by by the bank and it was specifically mentioned therein 

that the tobacco was seized from the bank’s custody even without the knowledge of 
the bank. The Department replied by Exhibit A-ro dated 12th July, 1948, that 

Rahamatullah had not accounted for the quantity of 2,275 Ibs. of beedi tobacco 

non-duty paid, which was in stock in his warehouse and it was believed that he had 

clandestinely disposed of the same and that the excise duty recoverable on the. 
missing tobacco came to Rs. 1,279-11-0 and as by virtue of section 11 of Central 

Excises and Salt Act of 1944 the Government had priority over all other claims, the- 
Assistant Collector had under section 11 of the said Act attached the stock of Excisa- 

ble tobacco belonging to Rahamatullah and ordered its sale, and after appropriating. 
the amount due to the Government the surplus, if any, would be held in deposit and 

that the bank should proceed against its debtor according to law. It was further 
stated in that letter that Rahamatullah had hypothecated his excisable tobacco lodg- 

ed in his licensed warehouse without the knowledge or consent of the Department, 

that the question of the bank holding possession or custody of the tobacco did not 

arise and the premises did not appear to have been locked with the bank’s lock, that 

any pledge or hypothecation of the tobacco would not confer any right to ownership 

or possession of the goods in favour of the hypothecatee or pledgee as against the 

Government in view of the provisions of Rules 140, 144, 148, 172, 174 and 178 of the 

Central Excise Rules, 1944 and that the Government would not accept any liability 

for loss, if any, incurred by the Bank. 


In other words, the Department was insisting on the payment of the duty of” 
Rs. 1,279-11-0 payable in respect of the beedi tabacco. The attachment was under’ 
section 11 of the Central Excise Act. The entire proceedings of the Department in 
the matter of detention of cheroot tobacco belonging Rahamatullah in respect of` 
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duty payable on the beedi veriety was under the Central Excise Act, as is evident from 
the correspondence Exhibit B-g dated 1st April, 1948, which is a copy of a report made 
by the Deputy Superintendent of Excise, Palakarai Range, to the Superintendent of 
Central Excise, Tiruchirapalli, shows the action taken by the Deputy Superintendent, 
in the matter of recovery of duty on the beedi tabacco. He suggests that the tobacco 

-deposited with Sundaram Pillai have to be attached under section 11 to compensate 

the excise duty due to the State on account of the beedi tabacco. Exhibit B-4 is a 
copy of memo. dated Ist April, 1948, to Rahamatullah calling upon him to produce 
the warehouse accounts and also to produce the tobacco for inspection and stating that 
ifthe memo. is not complied with, the cheroot tobacco will be attached. Exhibit B-6 
is a copy of the order of the Assistant Collector of Central Escise attaching the stock 
of 7,997 lbs. of excisable cheroot tobacco of Rahamatullah under section 11 of the Act 
and directing sale of the tobacco in public auction forthwith for recovery of the dues 
and that the surplus proceeds will be held in deposit pending its final disposal. Exhi- 
bit B-7 is a demand notice for Rs. 1,279-11-0 payable by Rahamatullah and this was 
served on Sundaram Pollai, as Rahamatullah was absconding. Both these Memos. 

Exhibits B-6 and B-7 contain the reference in the heading “C. No. IV (offence) 

85/48”. The Department had therefore treated the removal of the beedi tobacco 

‘as an offence and the proceedings were all with reference to that offence. Exhibit 
B-8 dated 6th August, 1948, is the copy of the proceedings of attachment sent to 

‘Superintendent, Tiruchirapalli, giving instructions as to the procedure to be adopted 

jn the matter of putting up the tabacco for sale. In pursuance of the directions of the 
Assistant Collector of Excise, the Superintendent of Central Excise, Tiruchirapalli,. 
issued notification for the sale of the tabacco in public auction on 16th August, 1948, 
at Palakarai Range Office. The plaintiff bank immediately filed O.S. No. 130 of 1948 ` 
for the money due from Rahamatullah and got the tabacco attached before judgment. 
The Government preferred a claim to the tobacco in I.A. No. 896 of 1948 and the 
claim was dismissed ; vide Exhibit A-11, copy of the order. The Government did 
not file a suit to set aside that summary order. 


After the dismissal of the claim petition the Department did not object to the 
plaintiff bank proceeding against the attached tabacco and it was sold, some quantity 
in March, 1949, for Rs. 466-9-0 and the balance in April, 1949, for Rs. 1,198-8-0 
to the plaintiff bank who had obtained permission to bid and set off. 


It is in these circumstances that the suit, out of which the present second appeal 
arises, was filed and the sum and substance of the bank’s claim is that it had avanced 
Rs. 4,250 to Rahamatullah on the pledge of tobacco, that Rahamatullah is abscond- 
ing, that the money had to be realised only by sale of the tabacco pledged and that as 
the Government were improperly detaining the tobacco and refusing to deliver it, 
the tobacco got deteriorated and therefore fetched only Rs. 1,665-1-0. The plaintiff 
bank says that the tobacco was in the bank’s possession and it was the defendant who 
broke open the lock and removed the same. Inasmuch: as this has been brought 
about by the wrong and illegal act of the Department, the plaintiff is entitled to 
recover the entire mortgage amount from the Department by way of damages. 


_ Both the Courts below held that the plaintiff bank is not entitled to the damages 
asked for and dismissed the suit. Hence this second appeal by the defeated bank. 


In this second appeal I am of the same opinion as the Courts below that the 
plaintiff bank is not entitled to damages by reason of the protection given to the 
Central Excise servants under section 40 of the Central Excises and Salt Act, 1944 
arid the bar of the suit by limitation under sub-section (2) of section 40 aforesaid. 


The relevant provisions of the Central Excises and Salt Act, 1944, may now be 
examined. Section 2 (d) of the said Act defined “excisable goods” as meaning 
goods specified in the First Schedule as being subject to a duty of excise and includes 
salt, It wassought tobe argued that once the duty is paid, the goods cease to be 
excisable. But the unfounded character of this argument is seen from section 8. 
That section lays down that 
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. * from such date as may be specified in this behalf by the Central Government by notification 
in the Official Gaeette, no person shall except as provided by rules made under this Act have in his 
possession any goods specified in the Second Schedule in excess of such quantity as may be prescribed 
for the purposes of this section as the maximum amount of such goods or of any variety of such goods 
which may be possessed at any time by such a person.” ` 


In other words, the qualifying phrase means nothing more than the class of goods set 
out in the Second Schedule, and they do not cease to be such on payment of duty but 
remain as. such so long as they remain in the possession of the person specified in 
section 8. Section 40 of the Act lays down : 


“ (x1) No suit shall lie against the Central Government or against any officer of the Govern- 
ment in respect of any order passed in good faith or any act in good faith done or ordered to be 
@one under this Act. 


(2) No suit, prosecution or other legal proceeding shall be instituted for anything done or 
ordered to be done under this Act after the expiration of six months from the accrual of the cause 
of action or from the date of the act or order complained of.” 


Rule 215 of the Central Excise Rules, states : 


“The provisions of sections 168, 189 and 192 of the Sea Customs Act, 1878, shall mutatis 
mutandis be applicable to any decision or order relating to any duty, fine or penalty leviable in 
respect of any goods under the Act.” 


In Central Excise Manual, Appendix II, page 144, the provisions of Sea Customs Act 
applied to certain procedure in respect of excisable goods are mentioned. Section 
192 says that when any fine, penalty or increased rate of duty is leviable the goods in 
respect of which such fine or rate or penalty is leviable shall not be removed by the 
owner until such fine, penalty or rate is paid. Then it states that if any person has 
become liable to any such fine, penalty or rate, in respect of any goods, the Customs- 
Collector may detain any other goods belonging to such person passing through the 
customs house until such fine, penalty or rate is paid. 


The law regarding the vicarious liability of the Gavernment of India for acts 
done by its servants, in cases of this nature, are clearlyset out in S. Ramaswami Tyer’s 
“ Law of Torts ’’ (Fifth edition) at pages 622 to 624 as follows : 


“(jii) The Government is liable for injury to any of its subjects resulting from an act done by 
itself or by its servants if such act is done under colour of municipal law, as when it purports to be 
in the exercise of powers conferred by a statute. Actions have been allowed against the Government 
for illegal levy of customs under the Customs Act, the illegal acquisition of land under the Land 
Acquisition Act, the improper dismissal of a councillor of a municipality under the District Munici- 
palities Act. In an action for malicious prosecution against Government, the malice of its officer 
will be imputed to it. (Haribhanji v. Secretary of State? ; Secretary of State v. Mask & Co.* ; Thinvick v. 
Secretary of State? z, Rameshwar Singh v. Secretary of State? ; Vijiaraghava v. Secretary of State Jor India’ ; 
Secretary of State for India v. Somayya® ; Mahajrah Bose v. Gorernor-General in Council’. 


(iv) The Government is liable to restore property or money wrongfully obtained or detained 
by it or its servants on its behalf. In such cases an action lies against the Government as a petition 
of right lay against the Crown in England. The Assam High Court allowed a claim against the 
Union of India for compensation for earth wilfully taken from the plaintiff’s land and laid on a rail- 
way track. The wrong would amount to conversion of moveable property and should have been 
committed by some one, servant or contractor, on behalf of the Government. Secretary of State for India 
v. Moment® ; Secretary of State for India v. Hiru Mandal®, Saurashtra v. Thakur? ; Kailash Chandra v, 
Secretary of State++ ; Washappa v. Secretary of State for India? ; India v. Muralidhar! ?. 


(v) The Government is not liable for a wrong done by its servants in the course of their official 
duties unless the wrong was expressly authorised or ratified by it. This principle was enunciated by 
Wallis, J., as he then was, in a Madras case (Ross v. Secretary of State for India in Council} 4), where a 
suit for damages against the Government for loss caused to the plaintiff by the wrongful closing of a 
labour depot by a District Magistrate purporting to act under statutory powers, was dismissed. 
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Similarly, the Government has been held not liable for an improper arrest. (Maharani of Nabha v. 
Madras, or seizure of property by a police officer (Babulal v. Province of Orissa’, for loss due to a 
payment of money by a Deputy Collector to a person not entitled to it. (Secretary of State for India v. 
Ramnath Bhatta®, and for negligence in his custody of plaintiff’s property resulting in theft (Ram Gulam 
v. Uttar Pradesh*, Shivabhanjun v. Secretary of State for India® ; Mohammed v. Uttar Pradesh®. The priy- 
ciple of these cases was stated to be that the act done by a servantof Government was done in the 
exercise of the authority or discretion vested in him by law or statute and not in pursuance of any 
implied authority of Government (Dittrict Board, Bhagalpur v. Province of Bihar? ; Gopal Singh v, Union 
of India®,) Itis difficult to accept this reasoning, as vicarious liability does not reston any principles 
of implied authority. Much less does it require express authority or ratification by the employer. 
This requirement is intelligible in the case of a superior servant sought to be held liable for an act of 
his subordinate but has no meaning in the case of the Government who is the ultimate employer. It 
is submitted that the rule is that the Government is liable for an illegal act ofits servant or agents in 
the course of performing its work. This of course assumes that the act is illegal and a suit lies 
against him. Otherwise, there can be no suit against Government as employer. 


The view here submitted receives confirmation from a decision of the Calcutta High Court 
(Maharana Bose v. Governor-General in Council®, in which Mitter, J., held that the Government could 
become liable for malicious prosecution of the plaintiff by Railway Officers purporting to act under 
their powers under the Railway Act. 


The Law Commission has recommended changes in the law which would remove some of the 
restrictions on the liability of Government as employer.” 

The Law Commission of India in its First Report (Liability of the State in Tort, 
1956) published by the Government of India, Ministry of Law, after examining 
the existing law in India and the law in England (for a fuller discussion in regard to 
the law in England, see Street’s Government Liability, Cambridge University Press), 
America, Australia and France, has set out its conclusions at pages 36 to 43. In 
Appendix 1 is set out the list of cases in which the State’s liability was negatived. 
Kessoram Poddar & Co. v. Secretary of State for Indiat? ; Secretary of State v. A. Cockcraft++; 
Mata Prasad v. Secretary of State*?; Kader Zailany v. Secretary of State1*; Ross v. Secretary 
of State14; (reviews all decisions English and Indian); Nobin Chunder Dey v. Secretary 
of State for India; Secretary of State for India in Council v. Sri Gobinda Chaudhuri; 
Secretary of State v. Ramnath Bhatta? ; Sajida Khatoon v. M. B. Ahmad1*; Uday 
Chand v. Province of Bengal18; Ram Gulam v. U. P. Governmeni??; Moelnerny 
v. Secretary of State for India??; Durgacharan v. Isamuddin?t ; Etti v. Secretary 
of State?3; Shivabhajan v. Secretary of State for Indiaë. , The 11th instance based on 
Melnerny v. The Secretary of State for India®®, relates to negligent acts of servants of 
the Government and the Crown not being liable for negligent or tortious acts of its 
officers done in the course of their official duties imposed by statute, except where it 
could be proved that the impugned act was authorised by the Crown or that it had 
profited by its performance. In Appendix V is set out the Protection Clauses in 
Indian Acts giving immunity to the State, which were 72 in number. No 39 of the 
list is the Central Excises and Salt Act I of 1944, section 40. The Law Commission 
in its proposal at page 38 and following has formulated the following principles on 
which legislation should proceed under the general law viz., the State as employer 
should be liable for the torts committed by its employees and agents while acting 
within the scope of their office or employment, and the State as employer should 
be liable in respect of breach of those duties which a person owes to his employees or 
agents under the general law by reason of being their employer and that in respect 
of these the State should be entitled to raise the same defences which a citizen would 
be entitled to raise under the general law. ‘Then turning to duties of care imposed 
by statute, the Law Commission formulates the principles that the State should be 
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5. (1904) I.L.R. 28 Bom. 314. 17. ALR. 1950 All. 56. 
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7. A.LR. 1954 Pat. 529. 1g. A.I.R. 1950 All. 206. 
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liable without proof of negligence for breach of a statutory duty imposed on it or 
its employees which causes damage and that the State should be liable if in the dis- 
charge of statutory duties imposed upon it or its employees, the employees act negli- 
ne or maliciously, whether or not discretion is involved in the exercise of such 
uty. 

See also, with reference to this Governmental Liability in India, page 95 of 
T. S. Venkatesa Iyer’s ‘ Law of Torts ” (English and Indian), and Anand and 
Sastri’s ‘Law of Torts” (1952), page 350). 


__ From the above exposition of Governmental liability, emerges the further ques- 
tion as to what constitutes good faith which would protect Government servants in the 
discharge of their statutory duties. : 


The meaning of the term “good faith ” can be gathered from the following Law 
Lexicons : 


Roland Burrows : Words and Phrases Judicially defined. 


“ Good faith requires not, indeed logical infallibility but due care and attention.” 
“ Good faith ”, therefore, means absence of knowledge that a preference was intended.” 


Funk & Wagnalls. (New Standard Dictionary of the English Language (1953). 


. ‘Good faith—the observance of, or the intention to observe, honesty and fair dealing ; absence 
of intention to deceive.” 


Stroud’s Judicial Dictionary, grd edition (1953). 


“In good faith ” Bankruptcy Act, 1883, would seem to mean innocent of the knowledge, and of 
the means of knowledge, that there is an adverse bankruptcy. 


‘* A thing is to be deemed to be done in good faith, within the meaning of this Act, where it is in 
fact done honestly, whether it is done negligently or not.” 


“That section is obviously founded on the distinction pointed outin Jones v. Gordon’, by Lord 
Blackburn, between the case ofa person who was‘ honestly blundering and careless’, and the case of a 
person who has acted not honestly, that is, not necessarily with the intention to defraud, but not with an 
honest belief that the transaction was a valid one, and that he was dealing with a good bill.” 


“ Sale of Goods Act, 1893: A thingisdone “in good faith” when it is, in fact done honestly, 
whether it be done negligently or not.” 


Ballentine : Law Dictionary (U.S.A) 


“ A statutory definition of the term is, an honest intention to abstain from taking any unconscien- 
tious advantage of another, even through the forms and technicalities of law, together with an absence 
of allinformation or belief of facts which would render the transaction unconscientious. 


As applied to the holder of a forged check, to establish good faith there must not only be an 
absence of knowledge of any invalidity, but an absence of circumstances which would put an ordi- 
narily prudent man upon inquiry. : 

As an element tending to rebut malice in libel and slander, good faith requires proper consi- 
deration for the character and reputation of the person whose character is likely to be injuriously 
affected by the publication. There must be absence, not only ofall improper motives, but of 
negligence, - 

Good faith in adverse possession.—In the law of adverse possession, whether general or statute the 
term means free from a design to defraud those who appear to have a better title than the claimant's. 
His possession must be free from stealth. 

Good faith in stock issue—In the valuation of property for which stock in a corporation is issued, 
“ good faith ” consists in the belief that a prudent and sensible man would hold in the ordinary con- 
duct of his own business affairs.” 

The Law Lexicon of Brittsh India by P. Ramanatha Iyer (M.L.J.). 

“ Good Faith ” defined. Act XLV of 1860, section 52; Act IX of 1908, section 2 (7); Act X of 
1897, section 3 (20); Bengal Act I of 1899, section 3 (17); Bombay ActI of 1904, section 3 (20). 
Burma ActI of 1898, section 2 (25) E.B. & A. Acti of 1909, section 5 (21); Madras Act I of 1891, 
section 3 (11); Punjab Act I of 1898, section 2 (22) ; U.P. Act 1 of 1904, section 4 (17). 

Good Faith.—Honesty, absence of fraud, collusion or deceit. 

Nothing is said to be done or believed in good faith which is done or believed without due care and 
attention. (Penal Code, section 52). 


1. (1877) L.R. 2 App. Cas. 616, 
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A thing shall be deemed to be done in “‘ good faith” where it is in fact'done honestly, whether 
it is done negligently or not. Act X of 1897 (General Claues) section 3 (20) ; Eng. Bill of Exchange 
Act, 1892, section go. A 

Nothing shall be deemed to be done in good faith which is not done with due care and attention, 
Act IX of 1908. (Limitation) section 2 (7). 

Under the definition of the term in the Limitation Act “ nothing shall be deemed to be done in 
good faith which is not done with due care and attention’’. This is a stricter definition than the one 
adopted in section 3 (20) of the General Clauses Act, 1897, under which “ʻa thing shall be deemed to 
be done in “‘ good faith ’” where it is in fact done honestly ; whether it is done negligently or not”. 
13 I.G. 260. See also 1 Bom. 296 (Good faith and notice). 


The words “‘good faith” have no technical legal signification, but are to be taken in their ordinary 
acceptation, and mean simply, honestly in belief, purpose, or conduct.. Cf. Butcher v. Stead+; In re 
Avery® Ex parte Watson’. . . 

Bearing these principles in mind, if we examine the facts of this case, the points 
which fall for consideration are three in number viz., whether, when the cheroot 
tobacco had been pledged to the plaintiff bank, the defendant or its servants broke 
open the lock of the godown; secondly, whether the action of the Government in 
attaching the cheroot tobacco pledged to the plaintiff bank for the amount due on 
the beedi tobacco, is illegal and male fide; and thirdly, whether by reason of any 
act or omission on the part of the Government servants negativing good faith, after 
the disposal of the claim petition preferred by the State in favour of the plaintiff bank, 
the defendant would be liable in damages. In all these points I have come to the 
same conclusion as both the Courts below and here are my reasons. 


Point 1 : Both the Courts have found that the defendant or its servants did not 
break open the godown of Rahamatullah and remove the goods to Sundaram Pillai’s 
godown and that what happened was that on the application of the surety Sundaram 
Pillai the Excise authorities permitted the transfer of the excisable goods which were 
slowly purloined from the godown of Rahamatullah, to the well-protected godown 
of Sundaram Pillai. Point 1 raised by the plaintiff bank rightly failed. 


Point 2 : I have already reproduced rule 215 of the Central Excise Rules which 
states that the provisions of sections 168, 189 and 192 of the Sea Customs Act has to 
be applied mutatis mutandis. Therefore, for the words ‘‘custom house” we have to 
substitute the words “bonded warehouse”. The cheroot tobacco was in the bonded 
warehouse of Sundaram Pillai. On the date when the Government attached the 
cheroot tobacco for the duty payable on the beedi tobacco, the Government was 
well within its rights to attach the same. The tobacco belonged to Rahamatullah 
but was in the custody of Sundaram Pillai and the Excise Department attached the 
tobacco. There is nothing illegal or unlawful in the conduct of the Excise Depart- 
ment. It has power under section 11 to attach the goods, viz., the cheroot tobacco 
for duty due on other tobacco for which duty had not been paid by Rahamatullah. 
Section 11 completely gives power to the Government to take the action it did. 
Therefore the defendant is not liable either for the resultant deterioration or for the 
lesser price which the tobacco fetched in the Court sale. Point 2 also fails. 


Point 3: Both the Courts below have found that first of all the order of the learned 
Subordinate Judge who disposed of the claim petition did not amount to an adjudi- 
cation in regard to the Government’s right to enforce the realization of the duty on the 
beedi tobacco by attaching the cheroot tobacco. The learned Subordinate Judge 
himself in paragraph 7 of his order (Exhibit A-11) states “Whether the pledge will 
affect the Government’s right to claim duty or not is another matter”, Again in 
paragraph g he states: “ The next question is whether the petitioner gets any charge ` 
by virtue of the attachment effected under section 11 of the Act....That question 
does not however arise for consideration in this matter in view of my finding that the 
respondent bank has got a charge on the goods attached”. Secondly, both the 
Courts below have'found that after the dismissal of the claim petition the Department 
did not object to the plaintiff in any way proceeding against the attached tobacco and 


that the plaintiff completely failed to show that the Department unnecessarily 
ea 


39- 3- L.R. (1888) 21 Q.B.D. gor. 
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and improperly withheld the tobacco and that the detention of the goods was the 
direct cause of the alleged deterioration of the tobacco and its fetching a low price. 
Therefore, point 3 also rightly failed. 


The plaintiff has throughout failed to show want of good faith on the part of the 
Excise Officials. It is not for the Union Government to establish its good faith but it 
is for the plaintiff bank to establish its want of good faith. On the failure of the 
plaintiff bank to establish want of good faith on the part of the Union Government, 
the two consequences follow, viz., that the plaintiff bank is barred from filing this 
suit under sectian 40 (1) of the Central Excises and Salt Act, 1944, and that this suit 
instituted for an act done or ordered to be done, after the expiration of six months 
from the accrual of the cause of action or from the date of the act or order comp- 
lained of,which has been the case here because the attachment was effected certainly 
long prior to six months of the date when the suit was instituted, would be barred 
by limitation under section 40 (2). i 


In the result, this second appeal is dismissed without costs. 
No leave. 
V.S. - — Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—MR. Justice BALAKRISHNA AYYAR. 


Employees of Caltex by Petroleum Workers’ Union ... Petitioner* 
v. 
Commissioner of Labour and Conciliation Officer and another .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 12—Conciliation proceedings under—What are—Conciliation 
arrived at before the Mimister in charge after failure of conciliation before the Labour Officer—If within section 12— 
Proceedings under—If judicial or quasi-judicial subject to jurisdiction of Court under Article 226 of the Constitution. 

Section 12 of the Industrial Disputes Act prescribes the procedure and time within which a Conci- 
liation Officer under the Act could report a settlement arrived at in the course of conciliation proceed- 
ings. Where the Conciliation Officer reports failure of the parties to arrive at a settlement, but the 
matter is later dealt with by the Government or the Minister it is not a conciliation proceeding under 
the section and any settlement arrived at at that stage can only be a settlement arrived at otherwise 
than in the course of conciliation proceedings. Proceedings under section 12 can be conducted only 
by the Conciliation Officer and not by the Government or the Minister. 


A Conciliation Officer acting under section 12 of the Act cannot be said to be acting in a judicial 
or quasi-judicial capacity. Though he hears the opposing parties and their disputes he is not com- 
petent to decide them. He can only persuade the parties to come to a fair and amicable settlement. 
Hence his orders are not subject to be corrected or quashed by the High Court under Article 226 
of the Constitution. 

Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavits filed therewith the High Court will be pleased 
to issue writ of certiorari calling for the records connected with the settlement reached 
under section 12 (3) of the Industrial Disputes Act, 1947, before the Commissioner of 
Labour and Conciliation Officer, Government of Madras, dated 16th October, 1958, 
between (i) the Management of Messrs. Caltex (India) Ltd., and (ii) the Manage- 
ment of Messrs. Standard Vacuum Oil Co., respectively and the Madras Kerosene 
Oil Workers’ Union, Madras, and quash the same and to award costs of these 
petitions. 

S. Mohan Kumaramangalam, K. V. Sankaran and S. Ramaswami, for the Petitioner 
in both the petitions. o 


The Additional Government Pleader (K. Veeraswami) on behalf of the 
Ist Respondent in both the petitions. 


t 





* W.Ps. Nos. 914 and 915 of 1958. 24th February, 1959. 


(5th Phalguna 1880, Saka). 
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A. B. Pai, for Messrs. King & Partridge, S. Govind Swaminathan and S.S. Sivaprakasa, 
for 2nd Respondent. e 


The Court made the following . 


OrveR.—Burmah-Shell, Caltex and Standard Vacuum are important distribu- 
tors of mineral oil and mineral'oil products in India. Prior to April, 1959, the 
employees of these concerns—or rather, the bulk of them—belonged to one or other 
of four Unions, viz., the Burmah-Shell Oil Company’s Union, the Caltex Oil Com- 
pany’s Union, the Standard-Vacuum Oil Company’s Union and the Madras Kerosene 
Oil Workers’ Union. Neither the Burmah-Shell Oil Company nor the Burmah-Shell 
Oil Company’s Union figure in the present dispute. The Caltex Oil Company ahd 
the Standard Vacuum Oil Company have each two terminals or installations in the 
City of Madras. The Burmah-Shell Oil Company has also its terminals. The 
Madras Kerosene Oil Workers’ Union includes in its membership the employees of 
all the three companies in their terminals in Madras. But, in these proceedings we 
are not concerned with the employees in the terminals of installations of the Burmah- 
Shell Oil Company in the City of Madras. 


The Caltex Employees’ Union had been recognised by the Caltex Oil Company 
subject to certain terms. One of these ran as follows : 





“The Union excludes from its membership the Service and Labour Staff of the Company’s 
Madras Terminals who are now represented by the Madras Kerosene Oil Workers’ Union.” 


In or about April, 1958, the Caltex Employees’ Union and the Standard Vacuum Oil 
Company’s Union effected a merger and the amalgamated union was called the 
Petroleum Workers’ Union. Up to the end of December, 1957, the conditions of 
employment in the Caltex Oil Company and the Standard Vacuum Oil Company 
were governed by certain agreements. These agreements lapsed on the last day of 
December, 1957. On 4th January, 1958, the Caltex Employees’ Union wrote to the 
District Manager of Caltex (India) Ltd., enclosing a “charter of demands” and call- 
ing upon the Company to concede those demands. On goth June, 1958, the Madras 
Kerosene Oil Workers’ Union notified the management of the companies that they 
would go on strike at the end of 15 days. Thereupon the Commissioner of Labour, 
who is also the Concilation Officer appointed under the Industrial Disputes Act of 
1947, called for a meeting between the representatives of the employers and 
employees. On 18th July, 1958, the Commissioner of Labour wrote to Government 
reporting what had happened at the meeting. His letter concluded as follows : 


“Both parties have agreed to meet me on 31st July, 1958, for a further discussion of the matter. 
I shall send a further report to Government after meeting the parties on that date,” 


Copies of this letter were sent to the three companies and to the Madras Kerosene 
Oil Workers’ Union, the Burmah-Shell Employees’ Union and the Petroleum Workers 
Union. Further discussions took place on gist July, 1958 and a report thereon was 
sent by the Conciliation Officer on 2nd August, 1958, to Government. In that 
letter he explained briefly what had happened at the meeting and ended it as follows: 


“The managements declined to commit themselves to arbitration or to any interim payment 
of bonus. Mr. White wanted at least six weeks time to work out the details and put forth concrete ` 
proposals in the matter. The Union representatives stated that they could not accept the four months’ 
bonus for 1957 as a final payment without knowing definitely the other proposals of the managements 
and that they could not also wait indefinitely in the matter. In the absence of any concrete proposals 
from the management, it has not been possible to bring about a settlement of the dispute.” 


According to the Petroleum Workers’ Union, who are the petitioners before me 
this report of the Labour CommissionerYand ‘Conciliation Officer is a final report 
within the meaning of section 12 (4) of the Industrial Disputes Act. 


On 12th August, 1958, the Additional Secretary to Government in the Depar- 
ment of Industries, Labour and Co-operation, wrote to the managements and the 
Unions stating that the Minister for Industries desired to discuss with them the ques- 
tion of bonus for the year 1957, and, requesting them to meet the Minister in his 
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chambers on the 14th. At the conclusion of the discussions held on the 14th, I now 
quote from the letter of the Additional Secretary to Government in the Department 
of Industries, Labour and Co-operation, dated 16th August, 1958. 


* “Tt was decided that the parties will conduct negotiations for a long term settlement in regard 
to wages, dearness allowance and other matters, that the negotations will commence early next week 
and that the negotiations will not exceed four weeks.” 


The letter ended : 


“I am to request you to take further action accordingly and inform the Government of the 
results in due course.” 

e On rath September, 1958, the General Secretary of the Petroleum Workers’ 
Union wrote to the District Manager of Caltex (India) Ltd., informing him that 
a meeting of the general body of the Union had been held that day and that at that 
meeting it had been resolved among other things to stop further negotiations with the - 
managements. ` Copies of this letter were sent to, among others, the Manager of the 
Standard-Vacuum Oil Company, Madras, and to the Commissioner of Labour, 
Madras, On 17th September, 1958, the Petroleum Workers’ Union also wrote to the 
Minister for Labour, Government of Madras, reporting that negotiations had failed. 
That letter ended with the request that the Minister would move the Government 
of India to urgently set up a National Tribunal. Commencing from 14th October, 
1958, individual employees belonging to the petitioners’ Union also sent letters protest- 
ing against negotiations. Nevertheless negotiations continued between the manage- 
ments and the Madras Kerosene Oil Workers’ Union, and, on 16th October, 1958, 
they reached a settlement, the terms of which appear in Exhibits E and E-1 annexed 
to Writ Petition No. 914 of 1958 and in Exhibits 8 and 9 annexed to the counter filed 
on behalf of Caltex (India) Ltd. The agreement was signed by the representatives 
of the Kerosene Oil Workers’ Union and the representatives of Standard-Vacuum 
Oil Company (Exhibits E and E-1) and the representatives of Caltex (India) Ltd., 
(Exhibits 8 and 9). The Commissioner of Labour and Conciliation Officer, Govern- 
ment of Madras, has also put his signature below the memoranda of settlement. 
The Settlement expressly purports to be under section 12 (3) of the Industrial Dis- 
putes Act, 


In pursuance of this settlement disbursements were made, and, in the counter- 
affidavit filed on behalf of Caltex (India) Ltd., it is stated that 


““ g8 per cent. of the wokmen have accepted benefits under the bonus settlements in full and 
final settlement as per copy of receipts Exhibit 16 series.” 


In the affidavit filed on behalf of the Standard-Vacuum Oil Company it is stated: 


“as a result of these settlement (sic) 130 workmen out of a total number of 1 97 covered by 
the settlement have accepted bonus agreed upon by them ”. 

On 8th November, 1958, the Petroleum Workers’ Union wrote to the manage- 
ments of Caltex (India) Ltd., and Standard Vacuum Oil Company Ltd., protesting 
against the implementation of the settlement, dated 16th October, 1958. That 
Union, which was not a party'to this settlement and which had, on 17th August, 1958, 
represented to the Minister for Labour that negotiations had failed, has filed these two 
petitions—one against Caltex (India) Ltd., and the other against the Standard 
Vacuum Oil Company—praying in each for the issue of an appropriate writ to call 
for the records connected with the settlement reached under section 12 (3) of the 
Industrial Disputes Act before the Conciliation Officer, Government of Madras, 
dated 16th October, 1958, and, to quash the same. 


The arguments of Mr. Mohan Kumaramangalam the learned advocate for the 
petitioners, may be thus summarised. Section 18 of the Industrial Disputes Act 
deals with two kinds of settlements; (1) settlements arrived at by agreement between 
the employer and the workmen in the course of conciliation proceedings ; and (2) 
settlements arrived at between the employer and the workmen otHerwise than in the 
course of conciliation proceedings. To settlements falling into the latter category 
the ordinary rule of law relating to contracts would apply and they would bind the 
parties thereto, their privies and their principals, But settlements arrived at between 
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employers and workmen in the course of conciliation proceedings bind others also. 
Sub-section (3) of section 18 makes it plain that such a settlement would bind not 
merely the patties to the industrial dispute, but, where a party to the dispute is com- 
posed of workmen it would bind ; 


“€€ all persons who were employed in the establishment or part of the establishment. as the 
case may be to which the dispute relates on the date of the dispute and all persons who subsequently 
became employed in that establishment or part ”. 


Now because the settlement reached between Caltex (India) Ltd., and the Standard 
Vacuum Oil Company and the Kerosene Oil Workers’ Union on 16th October, 
1958, is called a settlement under section 12 (3) of the Act, that is to say, a settlement 
arrived at in the course of conciliation proceedings and further, because that settlement 
is also signed by the Conciliation Officer it could be said that the terms of that settle- 
ment are binding on the members of the petitioner Union even though that Union 
was not a party to the settlement and had lodged its protest. It would not be right 
at all to call the settlement reached on 16th October, 1958, a settlement reached in the 
course of conciliation proceedings. In the first place sub-section (6) of section 12 
requires that a report under that section shall be submitted within fourteen days ‘of 
the commencement of the conciliation proceedings. The conciliation proceedings in 
the present case started on 14th July, 1958, when the Conciliation Officer sent out 
letters calling for a meeting. The fourteen days referred to in sub-section (6) ended 
long before 16th October, 1958. There is no doubt a proviso to sub-section (6) which 
says that the time for the submission of the report referred to in the sub-section may be 
extended. But then, that extension can be only by agreement in writing by all the 
parties to the dispute. There has been no agreement extending time in the present 


case. 


No doubt sub-section (2) of section g enacts that no settlement arrived at in the 
course of a conciliation proceeding shall be invalid by reason only of the fact that 
such settlement was arrived at after the expiry of the period referred to in sub-sec- 
tion (6) of section 12. But then, in order that the benefit of this provision may be 
available, the conciliation proceedings must have continued and must not have 
collapsed. But, in the present case, they did not continue ; on the other hand the 
report which the Conciliation Officer sent on and August, 1958, definitely shows that 
conciliation proceedings had failed. It is is not possible to read it as an intermediate 
report as suggested during the arguments because the Conciliation Officer did not say 
in it that he was still pursuing the matter and would submit a further report. In effect 
and substance that letter is a report within the meaning of section 12 (4) and it marks 
the termination of the conciliation proceedings. The settlement come to on 16th 
October, 1958, must therefore be regarded as a settlement come to otherwise than in 
the course of conciliation proceedings. 


It is no doubt true that after the Conciliation Officer had sent his report the, 
Minister for Labour took up the matter and tried to effect a settlement. He was of 
course entitled to do that. But, then the Minister is not a Conciliation Officer and 
any settlement come to as a result of his good offices would not be a settlement arrived 
at in the course of conciliation proceedings. There being no rule corresponding to the 
rule of res judicata which applies to civil acticns the Conciliation Officer, could even 
after the failure of his first attempt start conciliation proceedings afresh. He could 
do that either suo motu or at the instance of the Minister, or, in fact of any one else. 
But the Conciliation Officer did no such thing in the present case. He did not call 
for any fresh meeting between the employees and the employers. The letter which 
the Additional Secretary to Government in the Department of Industries, Labour and 
Co-operation wrote to the Secretary of the petitioner Union can in no sense’be regard- 
ed as initiating conciliation proceedings within the meaning of section 12. Proceed- 
ings under that section, as stated before, can be conducted only by the Conciliation 
Officer and not by the Minister or the Government. And, finally, there is the hard 
fact that the Petroleum Workers’ Union was not a party to the settlement and had 
repudiated it as soon as it became aware of it. 
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There is considerable force in this line of reasoning. Learned counsel for the 

` Companies invited me to treat the report which the Conciliation Officer sent on and 
August, 1958, to the Government as an intermediate report ; but I doubt whether I 
shall be justified in doing that because there is this explicit statement at the end of it: 


“It has not been possible to bring about a settlement of the dispute ”. 


The reasons and circumstances he set out in that letter do not alter the fact that he 
had reported failure. After this failure there had been no resumption of concilia- 
tion proceedings by the Conciliation Officer, and a settlement brought about owing 
to the intervention of other persons cannot be treated as a settlement arrived at in the 
‘course of conciliation proceedings within the meaning of the statute. The settle- 
ment in question cannot be regarded as a settlement under section 12 (3) of the Act. 


This, however, is not sufficient to dispose of the matter. A writ of certiorari can 
issue only in rélation to a judicial or quasi-judicial act and I am unable to persuade 
myself that when acting under section 12 of the Industrial Disputes Act a Concilia- 
tion Officer is acting in a judicial or quasi-judicial manner. No doubt there are 
opposing parties and various points at issue between them. But, the Conciliation 
‘Officer is not competent to hear or decide any of them. All he can do is to try to 
persuade the parties to come to a fair and amicable settlement. The Act gives him 
‘power to 


“do all such things as he thinks fit for the purpose of inducing the parties to come to a fair 
and amicable settlement of the dispute.” 


His duties are to induce or persuade ; he has no power to decide anything at all. 
He can appeal to their good sense or to their sense of partriotism or to their self- 
interest. Within reasonable. limits he may also remonstrate with them. He ma 
invite them to’ take into consideration the temper of public opinion or the hardships 
that the public may be put to. In fact, the matter is left entirely to his resourceful- 
ness and power of persuasiveness. How the discharge of such duties can be regard- 
ed as judicial or quasi-judicial, it is hard to see. 


Mr. Mohan Kumaramangalam referred me to the decision in R. v. Manchester 
Legal Aid Commitiee?. On pages 486 to 490 of the Report Parker, J., had examined 
the scope of a writ of certiorari and indicated how with the passage of time the ambit 
of the activities in relation to which the writ was being issued has been extended and 
how in R. v. Postmaster-General Ex parte Carmichael*, the certificate of the chief 
medical officer of the office certifying that one Carmichael, a clerk, was not suffering 
from the telegraphist’s cramp was quashed. Ifa writ could issue in a matter of that 
kind, said Mr. Kumaramangalam, a writ of certiorari can issue in the present case 
also. I do not however think that the present case can be approximated to that of 
R. v. Postmaster-General Ex parte Carmichael®, because apart from everything else, as 
explained before, the duties of a Conciliation Officer under section 12 are not to decide 
but to persuade, or in the language of the section, to induce the parties to come to a 
settlement. ; 


It is also difficult to see how the circumstances that the Conciliation Officer has 
signed at the foot of the agreement, and the agreement purports to be one under 
section 12 (3) of the Industrial Disputes Act can be regarded as any kind of order 
or decision. It is not therefore susceptible to correction by cert'orari. 


Mr. Mohan Kumaramangalam complained that by reason of the fact that the 
‘Conciliation Officer has appended his signature to the foot of the memorandum of 
settlement which purports to be under section 12 (3) of the Act the rights of the peti- 
tioner are prejudicially affected and that it would be claimed that the petitioner 
and the workmen whom the petitioner represents are bound by the terms of the settle- 
ment. Even so, how it becomes an order or decision I find it hard to see. 


It will be appreciated that whatever may be the position of the petitioner in 
‘relation to the settlement, it does bind the employers and all the employees whom the 


i. (1952) 1 A.E.R. 480. _ 2 L.R. (1928) 1 K.B. 291. 
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Madras Kerosene Oil Workers’ Union represented or whom it was entitled to repre- 
sent. As between them the agreement is good and valid and cannot be quashed. 
When the matter is fully considered it will be appreciated that what the petitioner 
really wants is a declaration that the settlement come to on 16th October, 1958, does. 
not bind the petitioner. To get such a relief it must file a suit for a declaration. 
The jurisdiction of this Court in relation to writs cannot be availed of for that pur- 
pose. 

There are still further difficulties in the way of the petitioner. Some employees 
working in the terminals of these Companies appear to belong both the Madras 
Kerosene Oil Workers’ Union and the Petroleum Workers’ Union: By virtue of 
being members of the Madras Kerosene Oil Workers’ Union they will be bound by 
the settlement arrived at. How can they be relieved from that obligation because 
they happen to belong to the Petroleum Workers’ Union ? If it be suggested that the 
relief may be so limited as to make it available only to such members of the Petro- 
leum Workers’ Union as are not also members of the Madras Kerosene Oil Workers’ 
Union the difficulty arises that a question of fact has to be investigated which can- 
not be done in writ proceedings. In this connection it is necessary to bear in mind 
that the Petroleum Workers’ Union was formed by the merger of two other unions 
one of which was called the Caltex Employees’ Union, and, this Union had been 
recognised by the Company subject to the distinct understanding that the Union. 
would exclude from its membership the service and labour staff of the Company’s 
Madras terminals who were represented by the Madras Kerosene Oil Workers’ 
Union, An association which has been formed by the merger of other associations 
cannot get rid of the obligations fastening to the Unions which merged into it. An 
individual or association which has given an undertaking cannot shed the burden of 
that undertaking by merging itself into something else. 


There is a yet further difficulty. The affidavit filed on behalf of the Caltex 
(India) Ltd., shows that 98 per cent. of the workmen have adopted the settlement 
reached on 16th October, 1958, and. likewise, the affidavit filed on behalf of the 
Standard Vacuum Oil Company shows that 130 workmen out of a total of 197 have 
adopted the settlement. Mr. Mohan Kumaramangalam explained that the work- 
men must have been induced somehow or other to accept the settlement. But, here 
I cannot investigate the question whether the workmen concerned were induced to 
accept the settlement by unfair or illegal methods. I can proceed only on the foot- 
ing that they have accepted them. This will be another circumstance which, even 
if the writ were otherwise available to the petitioner, would justify the Court in refus- 
ing it. 

Taking all the circumstances into account I must refuse the writs prayed for. 
The petitions are dismissed, but, in the circumstances of the case, without costs. 


R.M. —— Petitions dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice PANCHAPAKESA AYYAR AND MR. Justice BASHEER 
AHMED SAYEED, 
KM.N.SP.N. Valliammai Achi . i -. Appellant* 
U. ; 

J. A. Ramachandra Ayyar and others .. Respondents. 

Madras Agriculturists? Relief Act (IV of 1938), sections 7 and 13—Suit on Morigage against mortgagor 
and puisne mortgagee—Scaling down as against former, as agriculturist and decree passed for scaled down amount-— 
Decree for full unscaled amount against puisne mortgagee—Puisne mortgagee obtaining decree on his mortgage— 


Assignee of latter decree executing it and purchasing property in execution sale—Right to claim full satisfaction. 
and redemption on payment of scaled down decree amount. 7 


Where in a suit instituted for the enforcement of a mortgage to which a puisne mortgagee is 
added as a party defendant, the Court passes a preliminary decree against the mortgagor agriculturist 





* A.A.O. No. 260 of 1955. grd December, 1958. 
(12th Agrahayana, 1880—Saka). 


IW VALLIAMMAI AGHI v. RAMACHANDRA AYYAR (Panchapakesa Ayyar, F.).  »79 


debtor for a specific amount after scaling down the debt, and a decree for the full amount as against 
the puisne mortgagee, as he is not an agriculturist, which decrees aré subsequently made absolute 
it cannot he said as a matter of law that the moment the entire amount decrecd due by the agricul- 
turist-debtor is paid, the entire property stands redeemed and the liability for the difference due 

*under the unscaled amount is also automatically wiped out on the ground merely that the mortgaged 
property is wholly owned by the agriculturist judgment-debtor. The puisne mortgagee or his assignee 
who purchases the mortgaged property in execution of a decree obtained by him on the basis of the 
puisne mortgage cannot, by depositing the amount declared as due by the agriculturist mortgagor, 
claim to have satisfied the entire decree amount and thus claim to have redeemed the entire property 
on the ground that he has become the representative of the mortgagor-agriculturist-debtor. 


It is well settled that there can be two different decrees in one and the same suit as regards two 
different persons, viz., an agriculturist and non-agriculturist—(mortgagor and puisne mortgagee 
e (or his assignee) as in this case) and if the latter should become entitled to the entire property in his 
absolute right, he has to satisfy the entire decree amount and then only can he claim to have it dec- 
lared that the entire decree has been satisfied, as he is liable to pay the full unscaled decree amount. 


Ifin a suit on a mortgage against different morigagors having different and separate interests 
in the same mortgaged property, some of them agriculturists and others non-agriculturists, a decree 
for the scaled down amount is passed against the agriculturists and a decree for the unscaled amount 
is passed against the non-agriculturists, the decree-holder is clearly entitled to execute the decree for 
the unscaled amount against the non-agriculturists. The fact that the entire property is owned by 
and vested in one man, the mortgagor agriculturist, and the other judgment-debtor non-agriculturist 
is not the owner but only a puisne mortgagee would make no difference and cannot be relied on by 
the latter as entitling him to claim full satisfaction of the decree by merely paying off the amount 
decreed as against the agriculturists-mortgagor judgment:-debtor. 


Ramaswami Ayyangar v, Kailasa Thevar, (1951) 8.C.J. 278 : 1951 S.C.R. 292 : (1955) 1 M.L.J. 560 
(S.C.), followed. 
Subramaniam Chettiar v. Ramachandra Reddiar, (1946) 2 M.L.J. 429 and Kailasa Thevar v. Rama- 
swami Ayyangar, (1948) 2 M.L.J. 28, not followed. 
Appeal against the Order of the Court of the Subordinate Judge of Madurai, 
dated ist March, 1955 and made in E.P. No. 122 of 1953 in O.S. No. 210 of 1949. 


R. Gopalaswami Ayyangar, for Appellant. 
M. Natesan, for third Respondent. 


The Court delivered the following Judgment : 


Panchapakesa Ayyar, F.—This Civil Miscellaneous Appeal first came on for 
hearing before one of us (Basheer Ahmed Sayeed, J.). As it was represented 
before him that it involved a question of law of considerable importance not 
covered by any decision of this Court or any other High Court or Supreme Court 
till now, it was directed to be’posted before a Bench. That is how it has come up 
before us for hearing and disposal. 


The facts were briefly these : One Nachiappa Chettiar was the first mortgagee 
in respect of the suit properties worth some Rs. 35,000 from one Ramachandra Iyer 
the owner and mortgagor (Defendant 1), This Ramachandra Tyer had also executed. 
a second mortgage by deposit of title deeds, operating as equitable mortgage for 
some Rs. 7,000 and odd in favour of Seth Dayaldas Hasanand (Defendant 2). The 
plaintiff, Valliammai Achi, the widow of Nachiappa Chettiar, obtained a prelimi- 
nary decree in O.S. No. 210 of 1949 on the file of the Subordinate Judge of Madurai, 
against the mortgagor Ramachandra Iyer (Defendant 1), and the puisne mortgagee, 
Dayaldas Hasanand, (Defendent 2) for Rs. 20,409-14-0. It was an ex parte decree. 
That ex parte decree was set aside so far as the first defendant Ramachandra Iyer was 
concerned, and another preliminary decree was passed against him on 8th July, 
1950, declaring the amount due by him under the mortgage as Rs. 17,822-4-0, as he 
was an agriculturist entitled to the benefits of the Madras Agriculturists Relief Act. 
But as regards the second defendant, Hasanand, who was not an agriculturist, the 
original decree for Rs. 20,409-14-0, passed on arst February, 1950, stood. A 
final decree was passed on 27th January, 1951, on the lines of the two preliminary 
decrees, as no amount was paid by either the mortgagor or the puisne mortgagee. 
Valliammai Achi, the decree-holder, took out E.P. No. 122 of 1953 for recovering 
the amounts under the preliminary decrees by sale of the hypotheca. The second 
defendant had obtained a decree in O.S. No. 146 of 1947 on 22nd October, 1948, 
against the mortgagor Ramachandra Iyer for some Rs. 8,939, the amount due by 
then on the puisne mortgage. He had also made Nachiappa Chettiar a party to 
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that suit and had claimed priority over him. The Court had held that Nachiappa 
Chettiar’s mortgage debt ‘had priority over the equitable mortgage of Hasanand. 
It is after that Hasanand was made the second defendant in O.S. No. 210 of 1949, 
the suit filed by Valliammai Achi, the widow of Nachiappa Chettiar, and the two 
preliminary decrees resulted. 

The second defendant, Hasanand, assigned his decree in O.S. No. 146 of 
1947 in favour of the fourth defendant Soundarapandian Chettiar, the third 
respondent in this Civil Miscellaneous Appea: for Rs. 3 500. Bhaggyammal, the 
third defendant in O.S. No. 210 of 1949, was only a maintenance holder entitled 
also toa right of residence, and she has died since. This is why Soundara- 


pandian Chettiar, the fourth defendant in O.S. No. 210 of 1949, has been ° 


promoted as the third respondent in this Civil Miscellaneous Appeal. 


Soundarapandian Chettiar had taken the assignment of the decree of Hasanand 
the puisne mortgagee, for Rs. 3,500, and he had, in execution of that decree, pur- 
chased the entire suit property himself on grd July, 1953, for Rs. 12,000 and had set 
off against it the amount due under puisne mortgage which had come to that amount. 
Then, he paid Rs. 21,175-8-i outside the Court to Valliammai Achi, the decree- 
holder in O.S. No. 210 of 1949, and completely satisfied the scaled down decree 
amount due by the mortgagor Ramachandra Iyer, defendant 1. He then wanted 
full satisfaction of the entire decree in O.S. No. 210 of 1949 in both its parts, scaled 
and unscaled, to be entered up. 


The learned Subordinate Judge, after hearing the arguments on both sides, 
and considering the rulings cited by either side, came to the conclusion that full 
satisfaction should be entered in E.P. No. 122 of 1953, rejecting Valliammai Achi’s 
contention that she had the right to recover the difference between the scaled and 
unscaled amounts, and that the E.P. should be dismissed. He allowed. E.A. Nos. 
641 and 703 of 1953, two petitions for entering full satisfaction filed by Soundara- 
pandian Chettiar, the assignee of the puisnee mortgagee, subject to the unscaled 
amount, and the original mortgagor Ramachandra Iyer, against whom only a 
scaled down decree had been passed. He directed all the parties to bear their own 
costs, in the E.P. and the two E.As. evidently because the point was a new one not 
directly covered by any ruling so far. 

Valliammai Achi has felt highly aggrieved and has filed this Civil Miscellane- 
ous Appeal. 

We have perused the entire records and heard the learned counsel on both sides. 
Mr. R. Gopalaswami Ayyangar, the learned counsel for Valliammai Achi, and 
Mr. Natesan, the learned counsel for Soundarapandian Chetttiar the assignee from 
the puisne mortgagee, have argued the case fully and fairly. There is no dispute by 
Mr. R. Gopalaswami Ayyangar that full satisfaction was rightly entered in E.A. No. 
703 of 1953 filed by the mortgagor Ramachandra Iyer, as the entire scaled down 
amount due by that individual had been paid by Soundarapandian Chettiar. The 
contest by Mr. Gopalaswami Ayyangar centred round the full satisfaction entered 
in E.A. No. 641 of 1953, filed by Soundarapandian Chettiar, the assignee from the 
puisne mortgagee, who was liable to pay the unscaled amount. Mr. Gopalaswami 
Ayyangar urged that it was unheard of to enter full satisfaction regarding this un- 
scaled decree when admittedly the difference between Rs. 20, 409-14-0, covered by 
the unscaled amount, and Rs. 17,822-4 0, covered by the scaled down amount, had 
not been paid. When we asked Mr. Natesan under what law or rule he claimed 
full satisfaction to be entered when there had been no satisfaction regarding this 
amount covered by the difference, he said that, as a matter of fact, the difference had 
not been pzid, but, as a matter of law, it must be deemed to have been wiped out. 
According to him, when a decree is passed by a Court for the scaled down amount 
against an agriculturist judgment-debtor, and for the unscaled down amount against 
the non-agriculturist judgment debtor, but the property is wholly owned by the agricul- 
turist judgment debtor, the moment the entire amount due by the’agriculturist judgment- 
debtor is paid, the entire property stands redeemed, and the ‘liability for the differ- 
ence due under the unscaled amount is automatically wiped out, He relied for this 
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extraordinary proposition on a ruling of a Bench of this Court in Subrahmaniam 
Chettiar v. Ramachandra Reddiar1; Mr. Gopalaswami Ayyangar pointed out, quite rightly 
that this ruling went on the basis of an old line of cases which ended with the Bench 
ruling in Kailasa Thevar v. Ramaswami Ayyangar®, which was reversed by the Supreme 


.Court on appeal in Ramaswami Ayyangar v. Kailasa Thevar?, Mr. Natesan ingeniously 


argued that the Supreme Court case could be distinguished from the present case. 
According to him, if, in the same property, different mortgagors have got different, 
and separable interests, and some of them are agriculturists and some of them are non- 
agriculturists, and a decree for the scaled down amount is passed against the agricul- 
turists and for the unscaled amounts against the non-agriculturists, then the decree- 
holder can execute the decree for the s aled-down amount against the agriculturists, 
and for the unscaled amount against the non-agriculturists, but that, in a case like 
this, where the entire ownership vested in one man, Ramachandra Iyer, that rule would not 
apply, and the difference between the unscaled and scaled amounts would be wiped 
out the moment the scaled down amount was paid by the owner, the mortgagor. 
To illustrate the point more clearly, this is what he says. Suppose a house is owned 
by five brothers, one of whom is a Judge paying income-tax, disqualifying him from 
the benefit of the Madras Agriculturisis Relief Act, another is a trader paying sales- 
tax, disqualifying him from the benefit of the M :dras Arıic Itur’sts Relief Act, the 
third is a house owner paying property-tax, disqualifying him from the benefit of 
the Madias Agriculturi ts Relief Act, the fourth is an agriculturists entitled 
to the benefit of the Madras Agri-ulturists Relief Act, and the last is an 
unemployed man not entitled to the benefit of the Maras Agricultur’s's 
Relief Act then a decree for the scaled down amount will be passed against the 
fourth and a decree for the unscaled amount will be passed avainst the other 
four and the agriculturist judgment-debtor can get his 1/5th interest freed from 
the liability on payment of the scaled down amount ; but the other four can get 
their 1/5th interest each freed only by paying the unscaled amount. But, Mr. 
Natesan said that this is only confined to this peculiar set of circumstances, 
and that it will not apply to a case, like ours, where the entire property is owned by 
the agriculturist judgment-debtor and the non-agriculturist judgment-debtor is only 
a puisne mortgagee against whom the original mortgagee could not proceed personal- 
ly, or even bring a suit for redemption. He relied for this position on a Bench deci- 
sion of the Calcutta High Court in Sailendranath Battacharya v. Amarendranath 
Mukherjee* and the following passage at page 525 : 

“ A puisnee mortgagee is not under any obligation to redeem the prior mortgage deed. Ordi- 
narily, he redeems to safeguard his own interest in the mortgaged premises. The law confers, so 
to say, a privilege on him which he may exercise for his own protection by conferring on him a right 
to redeem the prior encumbrance in a case where he apprehends squeezing out by the prior 
mortgagee.” i 

No doubt, he is right in urging that proposition of law. But it will not help 
him in any way regarding this case. Here, the mortgagee, Valliammai Achi, had 
got a decree not only against the mortgagor Ramachandra Iyer but also against the 
puisne mortgagee Hasanand, the assignor of Soundarapandian Chettiar. Soundara- 
pandian Chettiar, therefore, after this purchase in execution of the decree in O.S. 
No. 146 of 1947, subsequent to getting the assignment from Hasanand, stood in the 
shoes of both Ramachandra Iyer, the mortgagor and owner of the properties, and 
Hasanand, the puisne mortgagee. Every mortgagee, including a puisne mortgagee, 
has an interest in property. Soundarapandian Chettiar standing in one shoe of Rama- 
chandra Iyer and in another shoe of Hasanand, and entitled to the rishts of both, also 
rendered himself, liable regarding the liabilities of both. Of course, Mr. Natesan 
is right in saying tht the first mortgagee’s right in only against the property, and will cease 
to exist the moment the property is exhausted. But here the property is not exhausted. 
It is very much in existence. It is worth, as already stated, some Rs. 35,coo and 
Soundarapandian Chettiar had paid only Rs. 21,175-8-1 to Valliammai Achi for 
extinguishine the liability of Ramachandra Tyer under the scv'e1 down decree. He 


1. (1946) 2 M.L.J. 429. 1951 S.C R. 292 (S.C.). 
2. (1948) 2 M.L.J. 28. 4. LLR. (1941) 1 Cal. 514, 
So (1951) 1 M.L. J. 563 : (1951) S.C.J. 278 è 
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had also paid Rs. 3,500 for getting the assignment of Hasanand. In all, therefore, 
he has paid Rs. 24,675-8-1. By proceeding against the properties, the mortgagee 
Valliammai Achi can therefore easily recover Rs. 10,000 and odd, whereas, under the 
iaw, she had only to recover the difference between Rs. 20,409-14-0 and Rs. 17,822-4-0 , 
or Rs. 2,587. 62 nPs. (in this case, we are not allowing interest thereon). It is obvious” 
that she can easily recover this amount by proceeding against the property in 
Soundarapandian Chettiar’s hands, 

Then Mr. Natesan urged that if there were no puisne mortgagee at all, or if there 
had been no decree against the puisne mortgagee, and there was only a decreeagainst 
the mortgagor Ramachandra Iyer, the entire property would have been freed from 
encumbrance, and Valliammai Achi left remedyless the moment Rs. 21,175-8-1 due « 
by Ramachandra Iyer under the scaled down decree was paid. That isso. But 
it will not help Soundarapandian Chettiar in this case. The might-have-beens of 
history are objects of interesting speculation for the theorist, but, of no use for Courts 
and others dealing with practical things. Again, the same thing applies to Mr. 
Natesan’s contention that if a non-agriculturist had bought the interest of the agricul- 
turist judgment-debtor, Ramachandra Iyer, had he been the sole judgment-debtor, 
Valliammai Achi could not recover anything more than the scaled down amount, and 
the moment it was paid, she would be left remedyless. We need not go into other 
such cases of might-have-beens adduced by Mr. Natesan with a great deal of resource 
and ingenuity. 

Finally, Mr. Natesan urged that it will be against all law and equity to make the 
same person, Soundarapandian Chettiar, not liable in one capacity, as the purchaser 
of the mortgagor’s interest in the property, liable in another capacity, as the assignee 
from the puisne mortgagee. We sec nothing contrary to justice or equity in thf. 
Thus, a mere maternal uncle will not be liable to pay maintenance to his niece. In 
that capacity, the Hindu Law and other civilised laws make him completely exempt. 
But the moment he marries the niece, in his other capacity, as the husband of the woman, 
he will be made to pay maintenance under all the civilised laws. Again, the 
example given already of five persons interested in the house equally being liable for 
different amounts under the same mortgage, will show that the simple. theory of 
Mr. Natesan will not hold good in these days of complex civilisation and complicated 
laws. Every day, Courts are passing scaled down and unscaled down decrees 
against different judgment-debtors. All that is not mere waste of effort. 


So, we are satisfied that the dismissal of E.P. No. 122 of 1953 by the lower Court 
was wrong, as also the full satisfaction entered in E.A. No. 641 of 1953, filed by 
Soundarapandian Chettiar, the person liable for the unscaled decree amount as 
the assignee of the puisne mortgagee. 

Then the question is how much this Soundarapandian Chettiar will have to 
deposit to have full satisfaction entered as regards the unscaled amount. Mr. Natesan 
frankly confessed that there is no question of limitation or other thing enuring to the 
benefit of Soundarapandian Chettiar entitling him to resist the enforcement of the 
difference between the scaled down amount and unscaled down amount, and that the 
only question now is whether the difference has been wiped out by law, and, if not, 
what he ought to pay to get full satisfaction entered. Mr. Gopalaswami Ayyangar 
urged that not only the difference of Rs. 2,587. 62 nP. has to be paid by Soundara- 
pandian Chettiar to Valliammai Achi for getting full satisfaction entered regarding 
the unscaled amount and the decree passed against the puisne mortgagee, Hasanand, 
but also interest on that amount at 6 per cent. per annum, or, at least, 3 per cent. per’ 
annum, from the date of the decree till to-day. We cannot agree. As already stated, 
the puisne mortgagee could not have been proceeded against for the debt personally, 
or even forced to redeem. In the peculiar circumstances, and seeing that the law 
has been clarified only now, we see no reason to allow any interest till to-day on the 
debt of Rs. 2,587. 62 nP., but direct interest at 6 per cent. per annum on that 
amount to run from to-day, when we have settled the point of law and determined the 
amount due, till the date of realisation. Once this amount with interest from 
to-day is paid by Soundarapandian Chettiar to Valliammai Achi either directly, or 
by deposit in the lower Court, he will be entitled to have full satisfaction entered 
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regarding the unscaled decree amount passed against his assignor Hasanand and to 
have the property freed from all rights of Valliammai Achi. 


e Inthe circumstances, we direct all the parties to this Civil Miscellaneous Appeal 
to bear their own costs. 


Bashéer Ahmed Sayeed, J.—I entirely agree with my learned brother. On the 
facts of this case, I do not think there could be any other decision than the one which 
we have come to in this appeal. 


The mortgage decree obtained by the decree-holder Valliammai Achi in O.S. 
No. 210 of 1949 clearly provided for payment of a sum of Rs. 17,822-4-0 by the first 
defendant, ‘an agriculturist, who was the mortgagor. It also provided for the 
payment of a sum of Rs. 20,409-14-0 by the second defendant, who was the puisne 
mortgagee, and a non-agriculturist. The third defendant was declared to have a 
right of residence in the property. The present fourth defendant, who was added 
and later, became the purchaser of the property, mortgaged to the decree-holder, 
in execution of the decree obtained by the second defendant, the puisne mortgagec, 
in O.S. No. 146 0f1947. After the purchase of the property in Court-auction in 
execution of the said decree, the fourth defendant also became an assignee of the 
interest of the puisne mortgagee, the second defendant, in the mortgaged property. 
Therefore, the fourth defendant, who isthe contesting respondent in this appeal, 
assumed for himself two roles : (1) as a purchaser of the mortgaged property in 
execution of a decree obtained by the puisne mortgagee ; and (2) the assignee of 
the interest of the puisne mortgagee in the property. When the fourth defendant 
became the purchaser in Court auction, if he had not also been the assignee of the 
second judgment-debtor in the original decree in O.S. No. 210 of 1949, surely, he 
would have stood on a different footing from the present position which he now 
occupies. By virtue of the transfer by assignment of the puisne mortgagee’s 
interests, against whom there was a decree for the sum of Rs. 20,408-14-0, the fourth 
defendant also became liable to pay whatever the second defendant had to pay 
under the decree in O.S. No. 210 of 1949. The mere fact that he had purchased the 
interests of the puisne mortgagee in Court auction and had also got himself assigned 
the interest of the puisne mortgagee by paying a further sum of Rs. 3,500 it 
cannot be said that by his depositing ofthe amount due and payable by the first 
defendant under the decree, he would get an absolute and free title to the property 
purchased by him. He would be entitled to an absolute right free from all encum- 
brance to the property purchased by him only if and when the claim of the decrec- 
‘holder in O.S. No. 210 of 1949 was entirely wiped out. As already observed by my 
learned brother Mr. Natesan. appearing for the contesting respondent, fourth defen- 
dant has not been able to show how exactly the balance of the claim of the decree- 
holder under the decree in O.S. No. 210 of 1949 has been wiped out. Unless and 
until this claim for the balance was liquidated by methods known to law, the 
‘auction-purchaser cannot claim satisfaction of the entire decree in O.S. No. 210 of 
13949. That isa sum of Rs. 2,587. 62 nP. and unless and until that sum was paid, 
the decree in O.S. No. 210 of 1949 could not be said to have been satisfied. For 
satisfaction of that decree, the fourth defendant cannot but have to deposit that 
sum. The Supreme Court ruling, relied on by the learned counsel for the appel- 
lant, did make it clear that there could be two different decreesin favour of two 
different persons, viz., an agriculturist and a non-agriculturists, and the decree in 
O.S. No.210 of 1949 exactly provided for two different decrees representing the 
interests of two different persons in the property. That being the case, and it 
being conceded that this contesting respondent, the fourth defendant, has become 
the assignee of the interests of the second defendant in the mortgage while he was 
already a judgment-debtor in the sum of Rs. 20,409-14-0 if this fourth defendant 
had paid Rs. 17,822-4-0 together with interest accrued thereon, all that he would 
be entitled to would be that he has acquired the interests of the puisne mortgagee 
in the property subject only to the prior mortgage. But, at the same time, it 
cannot be contended that he had cleared off the right and claim of the decree- 
holder which he had as against the assignor of the fourth defendant. The liability 
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of the assignor cannot be said to have been wiped out by the mere fact that the 
fourth defendant as purchaser and as assignee of the second defendant paid the sum 
that was due and payable to the decree-holder by the agriculturists mortgagor, the 
first defendant. Therefore, it is obvious that as long as the decree subsisted 
without being satisfied at least to the extent of Rs. 2,587-62 nP. payable by the 
second defendant, the puisne mortgagee, into whose footsteps the fourth defendant 
has come, the claim of the fourth defendant to have it declared that the entire 
decree has been satisfied cannot be valid and sustainable. The learned Judge 
was in error in having allowed the satisfaction of the decree for the entire amount 
by reason of the payment of Rs. ‘21,175-8-1 by the fourth defendant, which 
represented only the amount that was decreed against the mortgagor, the first 
defendant and not the amount that was decreed against the second defendant, the 
puisne mortgagee. 

Therefore, in order that the contesting respondent should become entitled to- 
the entire property in his absolute right, he has to satisfy the decree that is still subsist- 
ing, in respect of which E.P. No, 122 of 1953 has been filed. The direction there- 
fore, that my learned brother has given that he should bring to Court the balance 
of Rs. 25,87-62 nP. is the only direction that we can think of in the circumstances 
of this case, and especially in view of the fact that the fourth defendant had entered 
into a double role, one, the assignee of the puisne mortgagee, who was himself the 
judgment-debtor, and the other, the purchaser of the interests of that puisne mort-- 
gagee in Court-auction in O.S. No. 146 of 1947. The other directions of my learned 
brother are justified by the circumstances of this case and I have nothing further to- 
add to them. . 


P.R.N. —— Appeal allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice GANAPATIA PILLAI. 
P. S.V. R. M. Ramanatha Ayyar .. Appellant 


v. 
M. Pappu Reddiar .. Respondent. 


Civil Procedure Code (V of 1908), section 144—Restitution under—Decree for money—Money deposited in. 
A ag varied in appeal—Restitution proceedings by judgment-debtor—If could claim interest on the money 
leposiied. 


The restitution contemplated under section 144, Civil Procedure Code, is the restoration to the 
injured party of what he had Jost and not the deprivation of the other party of what he had wrongfully 
Gained. Where in pursuance of a decree money was deposited into Court as a condition for stay of 
execution and subsequently the decree was varied it is open to the aggrieved party to claim interest 
on the money deposited, by way of restitution. The fact that the other party did not withdraw the 
amount deposited into Court because of the judgment-debtor insisting on the security, makes, no 
difference to the principle. 


Shanmugasundara Mudaliar v. Ratnavelu Mudaliar, (1932) 63 M.L.J. 383: IL.R. 55 Mad 
1025, followed. — i i 
l Appeal against the order of the Court of the Subordinate Judge of Tirunelveli 
dated 6th April, 1956 and made in E.A. No. 84 of 1956 in O.S. No. 98 of 1949. 
T. P. Gopalakrishnan, for Appellant. 
K. S. Desikan and K. Raman, for Respondent. 
- The Court delivered the following 
Jupcment.—This appeal is preferred by the defendant petitioner in E.A. No. 84 
of 1956 in O.S. No. 98 of 1949 on the file of the Court of Subordinate Judge, Tiru- 
nelveli. That was an application made by the defendant in the suit for restitution 
under section 144, Civil Procedure Code. 
_ The facts of the case are : One Muthuswami Reddiar filed O.S. No. 98 of 1949» 
against the present appellant in the Court of the Subordinate Judge, Tirunelveli 


* A.A.O. No. 32 of 1957. ` 5th February, 1959. 
3 (16th Magha 1880 Saka), 
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for recovery of a large sum of money and obtained a decree for about Rs. 10,000 
odd and Rs. 1,400 for costs against the appellant. The appellant preferred an 
appeal against that decree to this Court in A.S. No. 121 of 1951. Pendifig appeal, 
he applied for stay of execution and this Court ordered the entire decree amount 
to be deposited into Court as a condition of the stay, and further ordered that the 
decree amount could be withdrawn. by the decree-holder on his furnishing security 
of immoveable property. In pursuance of the order of this Court, the judgment- 
debtor, the appellant before me, deposited the entire decree amount into the lower 
Court he having paid the costs of suit to the decree-holder. But the decree-holder 
never furnished security as directed in the order of this Court and consequently 
never withdrew the amount which was lying in Court. Ultimately, the appeal, 
A.S. No. 121 of 1951, succeeded and the liability of the appellant was reduced to Rs. 
562-12-0 for the plaint claim and Rs. 108-9-5 for costs, in the place of Rs. 10,000 
odd and Rs. 1,400 odd granted by the lower Court. After this decision of the appeal, 
the judgment-debtor applied to the lower Court in E.A. Ne. 84 of 1956 for restie 
tution, after giving credit to the sum of Rs. 108-9-5, which he was liable to pay as 
costs of the suit. i ` 


In these proceedings, he claimed a sum of Rs. 1,365-0-7 on account of the excess 
costs paid to the decree-holder as per the decree of the first Court. He also claimed 
Rs. 10,962-2-0 deposited in pursuance of the order of this Court in the stay appli- 
cation. He further claimed interest on both these amounts at 6 per cent. per 
annum. The learned Subordinate Judge directed restitution by passing an order 
calling upon the legal representative of the original plaintiff, who had died in the’ 
meanwhile, to pay back the amount of costs claimed, together with interest at 6 
per cent. per annum. But, in respect of the plaint claim, the learned Judge refused 
to give interest claimed, on the ground that the decree-holder had not withdrawn 
the amount from Court and the money was always lying in Court till the appeal 
was disposed of. 


Mr. Gopalakrishnan, learned counsel for the appellant, relies upon the Bench 
ruling in Shanmughasundara Mudallar v. Ratnavelu Mudaliar1, where the same question 
arose for decision. That Bench ruled that restitution contemplated under section 
144, Civil Procedure Code, was the restoration to the injured party of what he had 
lost and not the deprivation of the other party of what he had wrongfully gained. 
The reason behind this principle is that the object of restitution is to put back the 
wronged party into the position in which he would have been but for the wrong 
decree or order which was afterwards reversed and not to compel the party, who 
was benefited by the wrong decree, to return any benefit which he had gained by 
that decree. This decision is on all fours with the facts of the case before me and 
I am bound to. follow it. Mr. Desikan attempted to distinguish this decision by 
saying that the inability of the decree-holder to withdraw the money in-Court was 
due to a positive act on the part of the judgment-debtor in insisting upon security 
being given for the money before it could be withdrawn. That condition was 
imposed by the order of this Court, no doubt, at the request of the judgment-debtor 
when he preferred the application for stay of execution. This circumstance is not 
noticed in the decision mentioned above. But I am unable to see how it makes 
any difference. If the true test, as laid down in the decision, was that the object 
of restitution is to compensate an injured party and not to deprive a party, who had 
benefited by the wrong decree, of the benefit that he had received, it makes no 
difference whether the money was allowed to lie in deposit either because by the 
terms of the order granting stay security had to be given or even because the decree- 
holder did not care to withdraw the money, even though there was no obstacle 
in his way to doing so. 

Mr. Desikan referred me to the decision in South Indian Railway Company, Ltd. 
v. Mayiluahanan®. There a decree was obtained against the South Indian Railway 
for a certain sum of money and an appeal was preferred by the Railway Company 
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against that decree. An order for stay of execution was obtained in appeal by which 
the decree amount was directed to be deposited in the trial Court and the plaintiff 
‘was permitted to withdraw it on giving security. The company accordingly depo- 
‘sited the amount and since the decree-holder was a minor, it insisted, in accordarfce 
` with the terms both of the provisions of the Civil Procedure Code relating thereto 
and of the order granting stay, that the decree-holder should not draw the amount 
without giving security. The next friend of the minor was unable to furnish the 
required security and, therefore, the money was not drawn. Ultimately, the appeal 
preferred by the Railway Company failed and the decree-holder applied for pay- 
ment of the amount and in addition, claimed interest on the amount for the period 
‘between the date of deposit and the date of payment to him. A Bench consisting 
of King and Kunhiraman, JJ., disallowed this claim for interest on the ground that 
in any event the amount could not have been withdrawn by the decree-holder with- 
out giving security because the decree-holder was a minor. That was not a case 
of restitution involving the application of the rule embodied in section 144, Civil 
Procedure Code. That decision has, therefore, no application to this case. 


Following the decision in Shanmughasundara Mudaliar v. Ratnavelu Mudaliar’, 
I hold that the learned Subordinate Judge was wrong in refusing to award interest 
‘claimed. in the application for restitution. The appeal is allowed. There will be 
an order in terms of the prayer in E.A. No. 84 of 1956 with costs. The appellant 
will be entitled to costs of the appeal here. 

R.M. ——- Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mnr. Justice BASHEER AHMED SAYEED. 


Balakrishna Koundar ..  Petitioner* 
v. 
Amirthavalli Ammal and another .. Respondents. 


Civil Procedure Gode (V of 1908), Order 21, rule 89 (as amended in Madras)—“Person holding an inte- 
rest’ ’™—Execution sale—Fudgment-debtor rot heard of for four or five years—Application by wife to set aside sale 
by making deposit of decree amount and five per cent.—Maintainability—Failure to prove that husband has not 
Been heard of tor seven years—Right to apply—* Person deriving title from judgment-debtor—Evidence Act (I of 
1872), sections 107 and 108—Burden of proof. 

A Hindu wife who is in sole possession and enjoyment of the property of her husband who has 
not been heard of for about four or five years, there being no others who would be his heirs if he were 
‘dead, is a person holding an interest in the property within the meaning of Order 21, rule 8g, Civil 
Procedure Code, as amended in Madras. She is certainly interested in seeing that the property is 
not alienated or otherwise transferred, and is entitled to save the property by applying under Order 21, 
rule 89, Civil Procedure Code, making the necessary deposit required by that rule, when it has been 
‘sold in execution of a decree of a creditor, in the absence of her husband. 

Mollaya Padayachi v. Krishnaswami Iyer, (1924) 47 M.L.J. 622; Potti Naicker v. Suppammal, (1922) 
20 L.W. 31; Mammu v. Vinayaka Kamath, (1951) 1 M.L.J. 420: A.I.R. 1951 Mad. 816 and Kammiruddin 
Khan v. Sachidananda Fina, A.I.R. 1948 Pat. 66, followed. 


Where there is no proof that the husband has not been heard of for seven years, he cannot be 
presumed to be dead and his wife who fails to discharge the burden of proving that he has not been 
heard of for seven years, as required by sections 107 and 108,Evidence Act, cannot claim to have any 
interest ‘in praesenti”? in his property as his widow, as a “person deriving title from the judgment- 

ebtor.”’ 

Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the Order of the District Court of South Arcot at Cuddalore, dated 19th July, 1957 
and made in C.M.A. No. 15 of 1957, M.P. No. 1136 of 1956 in S.C. No. 964 of 
1952, District Munsif’s Court, Tindivanam. : 

P. Veeraraghavan for M. S. Venkatarama Ayyar, for Petitioner. 

K.  Desikacharì, for Respondent. : 

The Court delivered the following 


JupemEentT.—Two points arise in this Civil Revision Petition for consideration. 
The first is, whether the respondent, who happen to be the appellant in the lower 
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‘Court, has proved herself to be still a wife or a widow. The question of her being 
a wife or a widow will turn upon the fact as to whether there is satisfactory proof 
of the death of her husband. It is common ground that the husband has not been 
heard of for the last four or five years. Under sections 107 and 108 of the Evidence 
Act the burden is on the person who asserts that the man is dead or alive to prove 
that he is dead or alive as required by the sections. In this case on the evidence 
it is difficult to hold that the respondent has become a widow. The evidence is 
not satisfactory on that aspect of the case. There is no proof that the husband has 
not been heard of for seven years by those, who would have naturally heard of him 
if he were alive. Ft has, therefore, to be held that the respondent has not discharged 
the burden that lay on her to prove that the husband was dead in order to enable 
her to attain to the position of a widow. If she was a widow, then certainly the 
second question would be easily answered in her favour, namely that as a widow 
she has an interest ‘in praesenti’ in the property of the husband, which she is seeking 
to save by payment of the auction price and the 5 per cent. solatium to the decree- 
holder, who has brought the property to sale in execution of his decree. She has, 
therefore, at present no interest in the property as a widow. She has not yet “ derived 
any title to the property”? as such widow in the absence of clear proof that her 
husband is dead. 


The second question that arises for consideration is whether the respondent 
could be brought within the scope or Order 21, rule 89, clause (1), Givil Procedure 
Code. This rule says that where immoveable property has been sold in execution 
of a decree the judgment-debtor or any person deriving title from the judgment- 
debtor or any person holding an interest in the property may apply to have the 
sale set aside on his depositing in Court and so forth. ‘The point then is as to whether 
the wife, who has not yet become a widow, can be said to be holding an interest 
in the property of the husband. The fact that the wife would be entitled to main- 
tenance from the husband does not depend really upon the question whether the 
husband has property. Whether the husband has or has not any property, there 
is an obligation on the husband to maintain his wife: Therefore, it is clear that the 
right to maintenance by the husband does not always depend upon the husband 
holding any property. Irrespective of the husband holding any property, the wife 
will have always the right of being maintained by the husband as long as she con- 
tinues to be his lawful wife. But the real point is whether being such a wife of the 
husband, whose property has been sold away in auction, she has not got that much 
of interest in the property in order to get the property saved and rescued from the 
-clutches of a decree-holder, who has got it sold away in execution. If, however, it 
turns out to be the case that the husband is at sometime later dead, then certainly his 
wife would be justified in making every attempt to rescue the property by payment 
of the sale price plus the 5 per cent. solatium to the decree-holder. If the sale gets 
confirmed and the property passes into the hands of any purchaser and it ultimately 
turns out to be that the husband was dead, certainly it would be too late for the 
widow to retrieve the position. From this aspect of the case there seems to be some 
force in the contention that in circumstances like the present the wife could be held 
to hold an interest in the property belonging to her husband. 

The learned counsel has invited my attention to Mollaya Padayachi v. Krishnaswami 
dyer}, in this connection. A Bench of this Court consisting of Spencer and 
Kumaraswami Sastri, JJ., has held that the son of a Hindu father would be having 
sufficient interest in the preservation of the property, which belonged to the father 
in his own right, as his self-acquired property, and that such interest of the son would 
be as the reversionary heir of the father, and that as such reversionary heir his son 
would be entitled under section g1 of the Transfer of Property Act to redeem the 
property or to apply to have the Court sale set aside under Order 21, rule 89, Civil 
Proceduré Code. If, according to this decision, the son of a Hindu father could 
‘be treated as a reversionary heir of the father in respect of his separate or self -acquired 
property for. purposes of asking for a sale being set asidc, then certainly the wife of 
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a husband, who has left property behind, could also be considered to be interestec 
in the property, because, if the husband turns out to be dead, certainly she woulc 
become entitled to the property under the present case. That being the case 
I think that it would not be a violation of the language contained in rule Bg o 
Order 21 to say that the wife would be a person holding an interest in the property 
of her husband. 


Another decision relied upon by the learned counsel for the respondents is the 
one reported in Mammu v. Vinayaka Kamath!. Govinda Menon, J., who ha 
delivered the judgment, has observed that the substitution of the phrase, ‘holding ar 
interest therein by virtue of a title acquired before such sale’ in Order 21, rule 89 
by the phrase ‘ holding any interest’ is-intended to give a more beneficient anc 
wider right than was contemplated before. He further held that a person, who ha: 
attached property, has certainly got interest in -seeing that the property is not alie 
nated or otherwise transformed. On the analogy of this ruling, it would seem to br 
fair that the wife, who is getting an ultimate interest in the property held by tht 
husband, would be entitled to save that property by complying with the require 
ments of Order 21, rule 89, Civil Procedure Code, when once it has been solc 
away in execution of the decree of a decree-holder. In Potti Naicker v. Suppammal?® 
a Bench of this Court consisting of Oldfield and Venkatasubba Rao, JJ., has helc 
that a person, who has been in possession of properties sold in a Court-auction, prio: 
to the execution sale, though his possession is that of a trespasser, is a person ‘ holding 
an interest’ in the property sold, ‘by virtue of a title acquired before such sale’, withir 
the meaning of the words in Order a1, rule 89 of the Civil Procedure Code and i 
therefore entitled to apply for setting aside the sale on making the deposit unde: 
the rule. This decision is, of course, on the language of the rule as it existed befor: 
the amerdnent. But, as has been observed by Govinda Menon, J., in Mammu v 
Vinayaka Kamath}, if the amendment was intended to give a more beneficient anc 
wider right than was contemplated by the rule before it was amended, then certain 
it stands to reason that the amended rule should be interpreted in a more libera 
manner than what could have been the case before the amendment. 


Another decision, which has been cited by the learned counsel for the respon 
dent, seems to be also in accord with what has been held by the previous decisions 
The said decision is reported in Kamiruddin Khan v. Sachidananda Fena*. In tha 
decision Beover, J., has held that under Mitakshara School of Hindu Law a wife 
though she could not herself demand a partition, was entitled to receive a shar 
equal to that of a son, if a partition took place between her husband and his sons 
and that that showed- that the wife had a certain interest in the property, even i 
it might be regarded as a contingent interest, and that therefore the wife could appl 
and make a deposit under Order 21, rule 89. This decision seems to be in poin 
to the facts that arise in the present case. Admittedly there are no other heir 
to the husband’s property, which is sold under the decree, excepting the wife. I 
is also not disputed that in all probability the wife is continuing in posséssion of th: 
property and receiving the benefit therefor in the absence of the husband. O 
course, no evidence has been let in on this point but it has to be presumed that durin; 
the absence of the husband no other person could have been in possession and enjoy 
ment of the property sold under the decree excepting the wife herself. Therefore 
even from this aspect of the case the wife could be a person holding an interest ir 
the property of the husband, which has been sold by the decree-holder. 


On a consideration of these aspects of the case I am inclined to hold that thi 
wife situated, as she is, will be a person holding an interest in the property under th 
amended rule 89 of Order 21, Civil Pyocedure Code and that she is entitled to hav 
the sale set aside on her depositing in Court the purchase money as well as the | 
per cent, solatium, In my opinion, the learned District Judge was correct whe 
he came to the conclusion that the wife could be a person, who could be said t 
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have an interest under Order 21, rule 89. I do not think that there is any justi- 
fication, therefore, for me to interfere with the order of the learned District Judge 
in revision. The petition is, therefore, dismissed but in the circumstances without 
COStS s 


BRN. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—Mnr. Justice RAJAGOPALAN AND Mr. Justice BALAKRISHNA AYYAR. 
K. Stmrdthmull : .. Petitioner* 


v. 
The Additional Income-tax Officer, Ootacamund - u. Respondent. 


Income-tax Act (XI of 1922), section 34—Scope of—Assessment of escaped income—Procedare ond 
limitation. ° 

Section 34 of the Income-tax Act is intended to deal with cases in which income has escaped 
assessment, wholly or in part, either by reason of the omission or failure on the part of an assessee to 
make a return of his income or to disclose fully and truly all material facts or owing to other causes. 
Section 34 (1) (a) and (b) deal with the two categories of cases respectively. As regards the period 
of limitation for such proceedings (a) when income has escaped assessment, but such escape is not 
due to the conduct of the assessee, the period of limitation is four years whatever be the amount, (5) 
where such escape is due to the conduct of the assessee and the amount involved is less than one lakh 
or more there is no period of limitation. The second proviso to sub-section (3) of section 34. abro- 
gates the period of limitation in all cases, where action is taken in pursuance of a finding or Girections 
given by one of the several authorities mentioned in the proviso. But this proviso cannot apply to 
cases where the remedy of the department became barred before the proviso became law, viZ., Ist 
April, 1952. 

S. C. Parashar v. Vasantsen Dwarkadas, (1955) 29 I.T.R. 857, differed from. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased 
to call for the records of the Additional Income-tax Officer, Ootacamund, Nilgiris, 
in Proceedings No. 86-S/45-46 and issue a writ of prohibition restraining the Addi- 
tional Income-tax Officer, Ootacamund, Nilgiris District, from continuing the 
proceedings initiated by him under the said notice under section 34, dated 6th 
February, 1957, numbered 86-5/45-46. 


M. Subbaraya Iyer, V. Sethuraman, S. Padmanabhan, K. R. Ramamani and S. V. 
Subramaniam, for Petitioner. 


C. S. Rama Rao Sahib, Special Counsel for Income-tax on behalf of the 
Respondent. 


The Judgment of the Court was delivered by 

Balakrishna Ayyar, F.—This is a Petition for the issue of a writ prohibiting the 
Additional Income-tax Officer, Ootacamund, from continuing certain proceedings 
which he initiated by means of a notice issued under section 34 of the Income- 
tax Act, dated 6th February, 1957 and numbered as 86-S/45-46. 

The petitioner is an assessee on the file of the Additional Incomé-tax Officer, 
Ootacamund, in G.I. No. 86-S. On 18th December, 1946, the Income-tax Officer 
assessed the petitioner on a total income of Rs. 5,143 under section 23 (3) of the Act. 
Subsequently, on 31st March, 1956, the Income-tax Officer re-assessed him on a 
total income of Rs. 39,568. In this amount was included a sum of Rs. 31,000 which 
the assessee alleged he had taken on Joan from Messrs. Mangilal Inderchand, a 
firm carrying on business in Rajasthan, but which the Income-tax Officer held was 
Income from undisclosed sources. - 

The petitioner appealed to the Appellate Assistant Commissioner, Coimbatore 
and raised various contentions. One point that he took was that the Income-tax 
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Officer had not judicially considered the evidence which he had tendered to show 
that the sum of Rs. 31,000 really represented a loan that he had taken from Messrs. 
Mangilal Inderchand. Alternatively he contended that in any event the entire 
sum of Rs. 31,000 would not come in for assessment for the assessment year 1946-47 
as his previous year relevant for the assessment year 1946-47 ended on 5th Novem- 
ber, 1945, and, it has been held that for assessing the income from other sources the 
previous year to be adopted is the financial year unless the assessee has any other 
previous year in respect of the same. 


The Appellate Assistant Commisisoner did not accept the contention of the 
petitioner that the amount represented loans he had taken from*Messrs. Mangilal 
Inderchand. He however found that a sum of Rs. 20,000 out of Rs. 31,000 came in 
as credits on 25th January, 1945 and 8th March, 1945 and that therefore the amount 
of Rs. 20,000 could not be assessed in the assessment year 1946-47. He therefore 
ordered that this suni of Rs. 20,000 should be deleted from the income for that year. 
This is what the Assistant Commissioner said in respect of this matter: 

“ I would, therefore, sustain the action of the Income-tax Officer in treating the amount of 
Rs. 31,000 as income from undisclosed sources. Mr. Sethuraman argued at this stage that in any 
event the amount of Rs. 20,000 represented by credits on 25th January, 1945 and 8th March, 1945, 
would properly fall to be assessed in the assessment year 1945-46 following the judgment of the Patna 
High Court in the case of Commissioner of Income-tax, Bihar and Orissa v. P. Darolia & Sonst. Following 
the Judgment of the Patna High Court, I would concede the position in favour of the appellant and 
delete the amount of Rs. 20,000 from the assessment. The Income-tax Officer will be at liberty to 
re-open the assessment of 1945-46 for including this amount in that assessment.” 

The assessment for 1945-46 had been completed by the Income-tax Officer on 
gist December, 1945. But acting on what the Appellate Assistant Commissioner 
had said, the Income-tax Officer issued a notice, dated 6th February, 1957, under sec- 
tion 34 of the Income-tax Act calling upon the petitioner to submit a return for the 
assesmsnet year 1945-46. On 18th June, 1957, the Income-tax Officer also issued 
a notice under section 22 (4) of the Income-tax Act calling upon the petitioner to 
produce his books relating to the year ended Deepavali, 1944. Since the notice relat- 
ed to a year eleven years prior to the date of issue of the notice the petitioner wrote 
to the Commissioner of Income-tax, Madras, asking to be informed how an assess- 
ment which was time-barred was sought to be made on him and also his reasons for 
sanctioning the commencement of the proceedings under section 34 of the Act. On. 
22nd July, 1957, the Commissioner of Income-tax replied that the proceedings had 
been initiated by the Income-tax Officer under the second proviso to sub-section (3) 
of section 34 of the Act, he however refused to inform the petitioner on what grounds 
he had accorded sanction to the Income-tax Officer to re-open the assessment. 


The petitioner has, therefore, come to this Court for the issue of an appropriate 
writ to prohibit the Income-tax Officer, Ootacamund, from proceeding further with 
the matter. 


The first contention which Mr. Subbaraya Ayyar, the learned advocate for the 
petitioner, put forward was that the proceedings which the Additional Income-tax 
Officer, Ootacamund, has now initiated are barred by limitation. His argument 
may be put this way. If the Income-tax Officer proceeded on the basis of section 
34 (1) (b) of the Act he should have issued a notice within four years from the end of 
the assessment year, that is to say, on or before g1st March, 1950. The second pro- 
viso to sub-section (3) of section 34 was amended by Central Act XXV of 1953. 
Sub-section (2) of section 1 of that Act directed: 

“Subject to any special provision made in this behalfin this Act, it shall be deemed to have 
come into force on the Ist day of April, 1952.” 
The result of it was that the second proviso to sub-section (3) of section 34 of the Act 
took effect only on 1st April, 1952. But before that date action under section 24. (1) 
(b) had become wholly barred, and if proceedings have once become barred, any 
subsequent amendments made in the Act cannot be called in aid to re-open the 
assessment. This was decided in S. C. Prashar v. Vasantsen Dwarkadas®. The facts 
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there were as follows. On goth April, 1954, the Income-tax Officer served a firm P 
with a notice under section 34 of the Income-tax Act for the assessment year 1942-43. 
on the ground that certain income of that year of a firm V should have been included 
in fhe income of the firm P but had been wrongly included in the income of D. The 
Petitioners therefore applied to the High Court for a writ prohibiting the Income-tax 
Officer from proceeding with re-assessment. Desai, J., held that the Income-tax 
Officer in issuing the notice on goth April, 1954, which was more than eight years 
after 31st March, 1943, was in error because section 34 as amended in 1953 could 
not apply to the assessment year 1942-43 which did not fall within the eight years 
preceding April, 1952. On-appeal Chagla, C.J. and Tendolkar, J., affirmed the 
judgment of Desai, J. They held that the remedy available to the Income-tax Officer 
had already become barred under section 34 before the amendment in the Act made 
in 1953. ‘The vested right of the assessee could not be affected except by clear and 
express terms used by the Legislature. The Legislature did not intend to give any 
retrospective operation further back than 1st April, 1952. The remedy and the 
right of the Officer to re-assess was lost before rst April, 1952. In consequence the 
notice was invalid. 


We may explain here that the Bombay case was one under section 34 (1) (a) of 
the Act in relation to which the period is eight years where the income which has 
escaped assessment is less than one lakh of rupees. 


To continue the argument of Mr. Subbaraya Ayyar : if the Additional Income- 
tax Officer proceeded on the basis of section 34 (1) (a) he should have issued his notice 
within eight years from the end of the assessment year, that is to say, before 1st April, 
1954, since the income-tax which is said to have escaped assessment is less than one 
lakh of rupees. The Income-tax Officer can start proceedings under section 34 (1) (a) 
after the expiration of eight years only if the income that escaped assessment is one 
lakh of rupees or more. It was so held in Hiralal Amritlal Shah v. K. C. Thomas, 
Income-tax Officer, W. Ward, Bombay. And this period of eight years would apply 
whether or not the notice is issued in consequence of or in order to give effect to any 
finding or direction by an Income-tax authority contained in an order mentioned 
in the second proviso to section 34 (3) of the Act. Even though there may be a 
finding or direction in an order of an Income-tax authority, no notice of re-assess- 
ment can be issued against an assesse whose escaped income is less than one lakh of 
rupees after the expiry of eight years. 


‘These contentions of Mr. Subbaraya Ayyar call for a careful examination of some 
of the provisions of section 34 of the Act. That section is intended to deal with cases 
in which income has escaped assessment wholly or in part. Such cases are placed 
in two broad categories, Where income has escaped assessment wholly or in part, 
by reason of the omission or failure on the part of an assessee to make a return of his 
income under section 22 or to disclose fully and truly all material facts necessary for 
his assessment for that year, it would fall under section 34 (1) (a). That is one cate- 
gory. Where income has escaped assessment wholly or in part owing to other causes, 
it would fall under section 34 (1) (b). -That is the second category. In respect of 
cases falling under section 34 (1) (b) the Income-tax Officer may commence proceed- 
ings for re-assessment at any time within four years of the end of the assessment year. 
Cases falling under section 34 (1) (a) are divided into two sub-categories. Where 
the income which has escaped assessment wholly or in part is less than one lakh of 
rupees the Income-tax Officer has to take action within eight years. Where the 
income which has escaped assessment wholly or in part amounts to one lakh of rupees 
or more, he may take action at any time. Certain safeguards however are provided 
for the assessee. One is that the Income-tax officer is required to record his reasons 
for taking action. The other is that where the Income-tax Officer proposes to take 
action in cases where eight years have elapsed and the amount involved is one lakh 
of rupees or more the Central Board of Revenue must be satisfied that it is a fit case 
for issuing notice. In other cases, that is to say, in cases not reserved for the Central 
a ee 

I. (1958) 34 I.T.R. 446. 


> 192 THE MADRAS LAW JOURNAL REPORTS, [1959 
Board of Revenue, the Commissioner must be satisfied that it is a fit case for the issue 
ofa notice. There are certain other provisions in the section which are not of present 
interest. 


The provisions regarding limitation contained-in section 34 (1) may therefore 
be thus summarised : 


(1) Where income has escaped assessment wholly or in part, but such escape 
is not due to the conduct of the assessee, the priod of limitation is four years—what- 
ever the amount. 


(2) Where income has escaped assessment wholly or in part and such escape 
is due to the conduct of the assessee and the amount involved is less than one lakh 
of rupees, the period of limitation is eight years. 


(3) Where income has escaped assessment wholly or in part and such escape 
is due to the conduct of the assessee and the amount involved is one lakh of rupees or 
more, there is no period of limitation. 


We now come to the second proviso to sub-section (3) of section 34 of the Act 
which runs as follows :— 


“ Provided further that nothing contained in this section limiting the time within which any 
action may be taken or any order, assessment or re-assessment may be made, shall apply to a re- 
assessment made under section 27 or to an assessment or re-assessment mace on the assessee or any 
person in consequence of or to give effect to any finding or direction contained in an orcer uncer 
section 31, section 33, section 33-A, section 33-B, section 66 or section 66-A.” 


The first thing to be noticed here is that this proviso states “ nothing contained in 
this section”? and not “nothing contained in this sub-section”. Therefore, this 
proviso would apply to sub-section (1) also, The next thing to be noticed about 
this proviso is that it applies only to the “time” prescribed elsewhere in the section 
and to nothing else. The effect of this proviso therefore is to abrogate or do away, 
with the period of limitation prescribed in the section in those cases where the Income- 
tax Officer takes action in consequence of a finding or direction given in an order 
made under section 31, 33, 33-A, 33-B, 66 or 66-A of the Act. The position, there- 
fore, is that when action is taken in pursuance of a finding or direction given by one 
of the various authorities indicated in that proviso, the Income-tax Officer can take 
action at any time. This, of course, is subject to the general rule that he cannot take 
proceedings where before the proviso became law the remedy of the Income-tax 
Department had already become barred. 


The decision in $. C. Parashar v. Vasantsen Dwarkadas!, which Mr. Subbaraya 
Ayyar relied on does not apply here because in that case the remedy of the Depart- 
ment had become’ barred before the second proviso to sub-section (3) of section 34 
became law. So far as Hiralal Amritlal Shah’s case? is concerned we find it difficult with 
all respect to the learned Judges to agree with the views expressed therein. As we 
have tried to explain, the second proviso to sub-section (3) of section 34 enacts that 


“* Nothing contained in this section limiting the time within which any action may be taken »» 


shall apply where the Income-tax Officer takes action in consequence of a finding 
or direction given by the various authorities referred to in that proviso. The effect of 
these words is to completely abrogate the period of limitation laid down elsewhere 
in the section. At page 448 the learned Judges say, 

“Now a direction is not necessary for the issue of a notice. But as against that an 
-escaped income is not a lakh of rupees is completely protected and pen though pie ey bcd 


direction contained in an order ofan Income-tax Authority no notice can be issued i 
3 : : agai 
-assessee if the escaped income is less than a lakh of rupees.” eet the 


a 


1. (1955) 29 I.T.R. 857. 2. (1958) 34 1.T.R. 446. 
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‘This view, it appears to us, does not give full effect to the words employed in the 
proviso. 


That being so, before the plea of limitation which Mr. Subharaya Ayyar raised 
‘can succeed, it must be shown that the remedy of the Department had become 
barred before ist April,1g52. This can be shown only if the Department had taken 
action under section 34 (1) (b) since four years from 31st March, 1946, would end 
on gist March, 1950. Now in paragraph 2 of his letter, dated 22nd July, 1957, 
‘addressed to the petitioner the Commissioner of Income-tax stated as follows : 
“The reasonsfor which sanction hasbeen accorded by the Commissioner cannot be made 
known to you.” ° 
‘This sentence would be meaningless unless the intention was to refer to sub-clause 
(iii) of the first proviso to sub-section (1) of section 34. From that the inference 
‘emerges that the Department was taking action under section 34 (1) (a) of the Act. 
“The plea of limitation raised by Mr. Subbaraya Ayyar must, therefore, be overruled. 
Mr. Subbaraya Ayyar next said that there was no finding by the Assistant Commis- 
‘sioner that the amount of Rs. 20,000 would fall to be assessed in 1945-46, and, in this 
connection he referred to the case reported in Indurkar v. Pravinchandra Hemchand). 
An examination of that judgment shows that all that the Assistant Commissioner 
therein said was, “ they could be assessed, ¿f at all, for the tax year 1944-45 for which 
the Income-tax Officer may take necessary steps, if so advised.” He gave no direction 
and recorded no finding. The Appellate Assistant Commissioner in the present 
‘case, however, has definitely recorded a finding that the sum of Rs. 31,000 represented 
income from undisclosed sources. He then dealt with the argument of Mr. Sethu- 
raman that the amount of Rs. 20,000 would properly fall to be assessed in the assess- 
ment year 1945-46. He accepted that contention following a judgment of the 
Patna High Court. To our minds this appears to be a finding clear enough to fall 
within the second proviso to section 34 (3). 


Mr. Subbaraya Ayyar next said that the finding was not called for, and referred 
to Indira Balakrishna v. Commissioner of Income-tax, Bombay North®, where the learned 
Judges commented on the inadvisability of giving findings and expressing opinions on 
matters that did not really arise. But the present is not such a case. As already 
stated, Mr. Sethuraman, on behalf of the Petitioner, did raise the points on which the 
Assistant Commissioner has given his findings. It cannot, therefore, be said that the 
findings were gratuitous or uncalled for. 


Mr. Subbaraya Ayyar then argued that even if it be right to say that the Assis- 
tant Commissioner has given a finding in respect of this sum of Rs. 20,000, that finding 
can be used only in respect of the assessment year in which he gave his decision. To 
support this argument no authority was cited and it appears to us to be completely 
untenable. When an assessment is made and either the Department or the assessee 
appeals, the whole matter would be before the Assistant Commissioner, and no 
express provision would be necessary to enable him to give directions in respect of a 
matter already before him. This would apply also to the Commissioner and the 
Income-tax Appellate Tribunal. It is only to enable the Income-tax Officer to take 
action in pursuance of a finding recorded or directions given in respect of an assess- 
ment different from that covered by the appeal or revision as the case may be that 
special provision would be necessary. To construe the proviso in the manner in 
which Mr. Subbaraya Ayyar invited us to do would be to make that proviso otiose. 


This is clearly a matter in which the Income-tax Officer has jurisdiction to act. 
What remedies are open to this petitioner against the decision of the Income-tax 
Officer does not arise for consideration now. The writ of Prohibition asked for 
cannot issue. The rule nisl is discharged and the petition is dismissed with costs. 
Counsel’s fee Rs. 250. 


R.M. —— Petition dismissed. 
N S Å A 
1. (1957) 34 L.T.R. 397. 1. (1956) 30 I.T.R. 320. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. Justice PANCHAPAKESA AYYAR AND MR. Justice BASHEER 
AHMED SAYEED. 


United India Fire and General Insurance Company, Madras .. Appellant* ° 
v. 
Trojan and Company and others .. Respondents. í 


Broker and Customer—Relationship—Sale of shares—Price paid by purchaser—Discovery of defect in shares— 
Liability of broker to deliver other shares free from defects or to refund price—Madras Stock Exchange Asso- 
ciation Rules and Regulations, Rules 7 and 44—Scope and effect of. % 


Under rule 7 of the Rules and Regulations of the Madras Stock Exchange Association, Limitęd, 
a contract for the purchase or sale of shares between a member and a non-member has to be treated 
as one made between principals and under rule 44, if there is any irregularity of title or the genuine- 
ness of the scrips, it is the duty of the broker to rectify the defects, when called upon to do so by the 
buyer of the shares, or to refund the moneys paid to him as the price of the shares. ` 


The brokers are not entitled to plead that they have acted only as brokers and are7not in any 


way responsible for remedying the defects or rectifying irregularities in the transaction which they 
bring about between themselves and the purchaser. They cannot be allowed to plead that they 
became absolved from all liability the moment they have brought the parties together and the 
scrips are delivered to the purchaser. Such a contention is not warranted by the rules governing 
the transactions of the nature. 

The fact that the purchaser does not immediately return the defective scrips to the brokers 
will not absolve the brokers from their liability to place at the disposal of the purchaser valid and 
legally effective shares in return for the amount received by them from the broker or in default to 


pay back the amount received by them. | ; 
Appeal against the Decree of the City Civil Court at Madras, in Original Suit 
No. 105 of 1953. 
K. S. Varadachari and N. C. Srinivasan, for Appellant. ` ; 
M. Murugappa Chettiar and K. M. Venkatavaradachari, for Respondents 1 an 
2. 
The Judgment of the Court was delivered by 
Basheer Ahmed Sayeed, 7.—This Appeal is against the judgment and decree of the 
learned Principal Judge of the City Civil Court at Madras, in O.S. No. 105 of 1953. 
The plaintiff who is aggrieved is the appellant. 


The suit was orlginally brought for recovery of a sum of Rs. 8,111-4-o together 
with interest at 6 per cent. per annum from 12th January, 1953, till date of payment. 
The facts of the case are that the plaintiff-appellant purchased 123 shares of the 
New Guardian Life Insurance Company, Madras, through the defendant-respondent 
for a sum of Rs. 7,500. Bought and sold notes appeared to have been exchanged 
between the parties. After the scrips were delivered to the plaintiff-appellant by 
the defendant respondent, it was discovered that the shares belonged to a minor, 
Panjanathan, on whose behalf the father Ramanathan Chettiar had acted but the 
fact remains that these shares were already pledged to the defendant-respondent for 
some amounts due by Ramanathan Chettiar and Sithal Achi. After the scrips were 
delivered, the plaintiff wrote to the New Guardian Life Insurance Company 
to effect a transfer of the shares but the said company, however, found that the 
shares belonged to a minor and that unless the prescribed formalities were completed 
as laid down in the rules governing transfer of shares, the New Guardian Life 
Insurance Company was not in a position to effect the transfer. Thereupon the 
appellant wrote to respondents for rectifying the defects so as to get the transfer 
effected in the legal form. To this the respondents replied that they were merely 
acting as brokers and were not responsible for any defects once they had delivered the 
shares to the appellants and that if there were defects, it was the duty of the appellants 
to get the defects removed and get the transfers effected by the company concerned. 
There was prolonged correspondence between the appellants and defendants. But 

*C.C.C.A. No. 101 of 1954» ek 31st October, 1958. 

aa (gth day of Karthika 1880—Saka). 
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it did not prove of any avail. Ultimately the plaintiffs filed the suit from which this. 
appeal has risen. 


The learned City Civil Judge after framing the necessary issues in the suit found 
tkat the defendants acted merely as brokers and that the plaintiff purchased the 
shares from the owner, nemely, Panchanathan, a twelve-year old minor, who is now 
stated to have attained majority, and that therefore the transaction wis between 
the plaintiff and the owner of the shares and that the brokers were not responsible, 
once they had brought the two parties together, they having merely acted as brokers. 
In the result the suit was dismissed by the learned City Civil Judge directing each 
party to bear lis own costs. Against this decision, the plaintiff has preferred this 
appeal. On other issues with regard to the rate of dividend and interest, the learned 
City Civil Judge gave his findings in favour of the plaintiff. The plaintiff therefore 
appealed against the decision. 


We have heard both counsel for the plaintiffs as well as the defendants and we 
think that the view taken by the learned City Civil Judge that the defendants became 
absolved from all responsibilities, the moment they delivered the scrip to the 
plaintiffs, does not appear to be sound. The learned Judge has not considered in 
their proper perspective the rules governing the stock exchage in respect of the tran- 
saction with regard to shares. Rule 7 of the Rules and Regulations of the Madras 
Stock Exhange Association, Limited, is to the following effect. 

“ Except to the extent and in the manner provided for by these Rules every contract for pur- 

chase or sale of shares or other securities whether made between two members or between a member 
and a non-member shall be deemed to have been made as between principals and each party thereto 
shall be bound to fulfil the same and entitled to claim performance and institute or maintain legal 
proceedings in his name as principal ”. 
In spite of the fact that these rules had been placed before the learned City Civil 
Judge, the learned City Civil Judge would appear to have misconstrued the scope 
of the rule and also its application to the facts of the present case. He has been misled 
into an error when he did not apply the rule as he thought that the rule came into 
effect long after the transaction. It appears to us that this rule has been in force ever 
Since 1943, though there is lacuna in the rules of the stock exchange—omission to 
mention in the body of the rules the date from which the rules came into force. ‘The 
learned City Civil Judge has also overlooked the scope of Rule 44 that applies to the 
present case. Rule 44 is in the following terms :— 


“Ifa buyer to whom the documents have been delivered and who has paid for the same gives 
intimation in writing to the party who delivered them of his objection as to their title, regularity or 
genuineness as soon as it comes to his knowledge, the party who delivered them shall within ten days 
of such intimation, either remove any irregularity or establish the title or genuineness of the docu- 
ments as the case may be or replace the same by valid documents, provided the documents have been 
lodged with the Company for transfer within the period mentioned in the previous rule. In the 
event of such member failing to deliver such other documents or remedy the defects, within the period 
of ten days referred to above, he shall refund on return of the defective documents the moneys paid 
against such documents.”’ 

The import of this Rule is that in case there is any irregularity or defect in title 
or the genuineness of the scrips, etc., it is the duty of the brokers to rectify the defects. 
This has not been done by the Respondents in spite of their having been called by 
the appellants in the course of the correspondence after the scrips were delivered. 


The defendants appear to have been throughout under the wrong impression 
that they were merely acting as brokers and that they were in no way responsible 
for the remedying of any defects or rectifying any irregularity in the transaction which 
they bring about between themselves and the purchaser, They seemed to have 
been under the impression that after delivery of the scrips, their responsibility ceased 
and they have nothing further to do. This is entirely not in accordance with the 
rules which govern transactions of this nature, regarding the shares of public limited 
concerns. 


There is another point which has to be considered’ in this connection, namely, 
that if the plaintiffs had returned the scrips immediately to the respondent, they 
would have been justified in claiming that the respondent should substitute fresh 
shares of the-same limited concern in place of the ones that were found defective by 


f 
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reason of the fact that they belonged to a minor. But in so far as the plaintiffs did 
not deliver back the scrips to the respondents the plaintiffs cannot be right in com+ 
plaining against the failure of the defendants to substitute fresh scrips in place of the 
ones that were found defective. However, it does not absolve the respondexts 
from placing at the disposal of the plaintiffs in return for the amount received from 
them valid and legally effective shares or in default pay back the amount received by 
them which appears to have remained with them from the date of the suit till the 
disposal of this appeal. In these circumstances we do not think that the suit has 
in any way been misconceived or that it was liable to be dismissed as has been done 
by the learned City Civil Judge. ` 

On a consideration of the entire circumstances that obtain in this case we think 
the proper order to be made is to direct the plaintiff to return immiediately the 
scrips along with the share transfer certificates, if they are not already returned, to 
the respondents and to direct the Respondents to refund to the Appellants the sum 
of Rs. 7,500 received by them with interest at 3 per cent. per annum from the 
date of its receipt by them till the date of this judgment. From today onwards the 
rate of interest on the said sum of Rs. 7,500 will be 6 per cent. per annum till such 
period as the amount is paid to the plaintiffs. The dividend, if any, declared by the 
company will be received and enjoyed by the respondents. As far as costs are con- 
cerned, we direct that the plaintiffs be entitled only to one half of the entire costs in 
the lower Court and in this appeal. The learned counsel for the minor Pancha- 
nathan who has been given notice of the appeal submits that he should be given 
some amount towards his fees. We do not think that there is any justification for 
awarding any fees in the circumstances of the case. A decree will issue in terms 
stated above. 

This case having been set down for being mentioned the Court made the 
following : 


Orver.—The thing has come up for mention today. The scrips should be 
handed over to the first Respondent, Trojan and Company, and the first Respon- 
dent, Trojan & Company, alone will be liable to pay the costs ordered by us. No 
other thing in the judgment in the Appeal calls for any modification. 


P.R.N. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 


PrEsENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE SUBRAH- 
MANYAM. 


The Tanjore Permanent Bank hy Secretary, Sri K. Balaram .. Appellant” 
v. 
S. R. Rengachari .. Respondent. 


Banker and Customer—Relationship between—Loss to customer by fraud due to his own negligence in drawing 
the cheque—Liability of bank—Customer leaving a signed blank cheque with a clerk to fill up—JIf answerable to 
the bank for the amount filled up and drawn. ; 


Negotiable Instruments Act (XXVI of 1881), section 89—Applicability. 


A customer is bound to exercise reasonable care in drawing a cheque to prevent the banker 
being misled. If he draws a cheque in a manner which facilitates fraud, such as leaving blank spaces 
cof an unusual nature which would facilitate interpolation, he is guilty/of the breach of duty as between 
himself and the banker and he will be responsible to the banker for any loss sustained as a natural 
and direct consequence of this breach of duty. If a customer signs a cheque in blank and leaves it to 
a clerk or other person to fill up, he is bound by the instrument as filled up by'his agent. But this does 
not mean that a banker can escape liability in cases where the loss was occasioned by their negligence. 
Where there are alterations apparent on a cheque or where the cheque raises doubts about its authen- 
ticity a banker cannot pay the amount without enquiry. Even where the customer has been negli- 
gent, if the proximate cause of the loss was due to the fraud practised by the conduct of the bank 
officials, the customer is not liable. 


London Joint Stock Bank Lid. v. Macmillan, L.R. (1918) A.C. 777 and Paget: “Law of Banking’, 
Fifth Edn., page 277, referred. : 


oe ee ee ee ee 
* Appeal No. 973 of 1953 and Memo.-of Objections. 7th March, 1958.. 


L 


II . TANJORE PERMANENT BANK v. RANGACHARI (Rajamannar, C.7.). 197e 


Appeal and Memorandum of Objections against the Decree of the Court of the 
Subordinate Judge of Madurai, in Original Suit No. 55 of 1951. 


K. Bashyam and T. R. Srinivasan, for Appellant. 


K. Desikachari, for Respondent. 
`The Judgment of the Court was delivered by 


Rajamannar, C.J.—This is an appeal by the plaintiff in O.S. No. 55 of 1951 in the 
Court of the Subordinate Judge of Madurai and is confined to the portion of the 
claim which was disallowed by the learned Judge. The plaintiff is the Tanjore 
` Permanent Bank Ltd., Tanjore. The suit was for recovery of Rs. 12,553-14-6, due 
frdm the first defendant on dealings up to 4th December, 1950. The first defendant 
was a constitutent of the Madurai branch of the plaintiff bank. He had a current 
account with that branch and he was also granted facilities for discounting bills. The 
amount claimed is the balance alleged to be due from the first defendant in respect of 
his current account which was overdrawn. The first defendant had executed a 
registered memorandum of equitable mortgage on goth October, 1947, by deposit 
of title deeds of some of his properties in Madurai for securing overdraft accommoda- 
tion to the extent of Rs. 15,000. The second defendant was the manager of the 
Madurai branch during the material period and a decree was claimed against him on 
the ground that without the sanction of the head office, in collusion with the first 
defendant, he granted large amounts of overdrafts to the first defendant. The plaintiff 
prayed for a personal decree against defendants 1and 2 and a mortgage decree in res- 
pect of the properties covered by the equitable mortgage. The first defendant denied 
that the sum claimed by the plaintiff was due from him and pleaded that on a proper 
taking of account a sum of Rs. 51-12-5 would be due to him from the bank. He also 
denied that the equitable mortgage could be enforced to recover the suit amount. 
He therefore prayed that the suit may be dismissed. The second defendant denied 
any collusion between him and the first defendant and pleaded that he was not per- 
sonally liable’ to any extent. The learned Subordinate Judge who tried the suit 
passed a decree in favour of the plaintiff as against the first defendant for Rs. 3,215-6-7 
and interest thereon at 6 per cent. per annum from the date of suit. In respect of this 
amount there was a preliminary mortgage decree. The suit as against the second 
defendant was dismissed. The subject-matter of the appeal is the difference between 
the amount claimed in the suit and the amount actually decreed by the lower Court. 


- In this appeal Mr. K. Bahshyam Iyengar, learned counsel for the plaintiff- 
appellant, dealt with only two of the items in the account between the plaintiff bank 
and the first defendant, namely, the sums of Rs. 7,600 and Rs. 4,200 debited against 
the first defendant as moneys paid as per two cheques bearing Nos. 225033 and 225032 
on 24th July, 1947 and 5th August, 1947, respectively. The first defendant denied 
his liability for these two sums. He did not deny that the two cheques in question 
were signed by him. His case briefly was as follows. He wanted a sum of Rs. 16,000 
from the bank. He was asked by the second defendant, the then manager, to send 
three blank cheques to enable the money being drawn. Actually, however, the total 
sum of Rs. 16,000 was drawn from the bank on one of the three blank cheques, 
namely, 225034. According tothe first defendant, the other two blank cheques which 
were not really necessary were not returned to him but they were used by the bank offi- 
cials to fill them up and draw Rs. 7,600 and Rs. 4,200, respectively. In the cheque for 
Rs. 7,600 (Exhibit B-80) the payee’s name as found is K.R. Subbaraman, admittedly 
one of the clerks of the first defendant. In the other cheque (Exhibit B-81) the payee’s 
name is shown as Ramachari, another clerk of the first defendant. On the back 
of the two cheques the names of the respective payees are found. The first defen- 
dant, however, denied that the signatures were those of Subbaraman and Ramachari. 
In the third cheque the payee’s name was also K.R. Subbaraman and the first defen- 
dant admitted that it was Subbaraman who signed on the back of that cheque. The 
case developed at the trial was that the accountant, Nallaperumal, filled up the 
two blank cheques and presumably drew the money for his own benefit. 

There is no reliable evidence as regards several important matters. Except 
the evidence of the first defendant himself there is nothing on record to show that the 
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first defendant sent with his clerk Subbaraman three blank cheques in accordance 
with the instructions of the second defendant. The second defendant himself denied 
that he ever asked the first defendant to send him three blank cheques. The first 
deferdant departed from his original case that the second defendant instructed him 
to send the three blank cheques and that he was responsible for the unauthorised 
collection of moneys. Nallaperumal, the accountant, was put forward as the villain 
of the piece. P.W.g the Inspector of plaintiff’s branches admitted that the two 
impugned cheques are in the handwriting of Nallaperumal. Except the entry in the 
plaintiff’s ledger, there is no other evidence of actual payment ofthe two sums of 
Rs. 7,600 and Rs. 4,200. Subbaraman was dead by the time of the trial. 
Ramachari was alive but was not called, nor was Nallaperumal. . 


It is therefore impossible to say who actually got the benefit of the money repree 
sented by the two cheques. The utmost that can be presumed is that money was paid 
by the bank to someone on the two cheques. The first defendant deposed in his 
evidence that he knew about these two cheques being filled up and cashed by some- 
one only during the criminal case which was launched against defendants 1 and 2, 
Nallaperumal and others. The first defendant did not produce his pass book with 
the plaintiff bank. He said that he gave the pass-book to the second defendant as 
he wanted to check the entries some time in December, 1947, but it was not returned 
to him. It is to say the Jeast most surprising that the first defendant should have 
reconciled himself so easily to the loss of the pass-book. In any event one would 
have expected him to ask for a duplicate pass-book. The importance of the pass- 
book lies in this, that it would have shown the two debits in respect of the two impugn- 
ed cheques and the first defendant, if his case is true, would have immediately set 
about making enquiries. Actually it is only four years later that the first defendant 
is attacking the said debits. The learned Subordinate Judge held that Nallaperumal, 
the accountant of the Madurai branch, forged the two cheques, filled them up himself 
and passed them for payment to himself and misappropriated the two amounts of 
Rs. 7,600 and Rs. 4,200. Therefore, he held that the first defendant could not be 
debited with these two amounts. He practically exonerated the second defendant 
from the fraud. Throughout his discussion on this point the learned Judge assumed 
that Nallaperumal had passed the cheques for payment to himself. But we are 
unable to find any evidence to support this assumption. Even assuming that Nalla- 
perumal filled up the body of the cheques over the first defendant’s signature, he 
might have done so on instructions of the first defendant’s clerk. One can speculate 
on several possibilities, like for instance, one of the first defendant’s clerks himself 
drawing the amounts and misappropriating them. 


Though it is true that Nallaperumal certified that necessary funds were availa- 
ble and passed the cheques for payment, there is no proof that he received the moneys 
by cashing the cheques or in any other way. We cannot therefore accept the con- 
clusion of the learned Subordinate Judge merely on the ground that Nallaperumal 
must have misappropriated the amounts, and being an official of the bank, the bank 
should bear the loss. The question, therefore which falls for decision is whether the 
bank could lawfully sustain the two debits made by it against the first defendant or 
whether the loss should fall on the bank for any other reason. 


Mr. Bashyam’s main contention was that if any loss was sustained by the first 
‘defendant in respect of the two cheques in question, it was entirely due to his own 
negligence and the opportunity which he afforded by handing over cheques signed by 
him but otherwise blank. He strongly relied on the decision of the House of Lords in 
London Joint Stock Bank v. Macmillan and Arthur}. The facts in that case were as follows: 
A firm who were customers of a bank entrusted to a confidential clerk the duty to 
fill in their cheques for signature. The clerk presented to one of the partners of the 
firm for signature a cheque drawn in favour of the firm or bearer. There was no 
sum in words written on the cheque in the space provided for the writing but there 
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were the figures “2.0.0” in the space intended for figures. The partner signed 
the cheque. The clerk subsequently added the words “ one hundred and twenty 
pounds ” in the space left for words and wrote the figures “1” and “ o ” respectively 
on each side of the figure ‘‘ 2°’, which was so placed as to leave room for the in- 
terpolation of the added figures. The clerk presented the cheque for payment 
at the firm’s bank and obtained payment of £120. The bank debited the firm’s 
account with the full amount of the cheque as presented to them. The firm brought 
an action against the bank claiming a declaration that the bank was not entitled 
to debit their account in respect of the cheque beyond the amount for which it was 
originally drawn. The learned trial Judge found that there was no negligence 
oft the part of the firm and decreed the suit. The Court of Appeal confirmed 
_ this decision. On appeal the House of Lords reversed the judgment of the Court 

of Appeal and dismissed the action of the firm. Lord Finlay, L.C., thus summed 
up the legal position : 

“It is beyond dispute that the customer is bound to exercise reasonable care in drawing the 
cheque to prevent the banker being misled. If he draws the cheque in a manner which facilitates 
fraud, he is guilty of a breach of duty as between himself and the banker, and he will be responsible 
to the banker for any loss sustained by the banker as a natural and direct consequence of this breach 
of duty. As the customer and the banker ate under a contractual relation in this matter, it appears 
obvious that in drawing a cheque the customer is bound 'to take usual and reasonable precautions to 
prevent forgery. Crime, is indeed, a very serious matter, but every one knows that crime is not un- 
common. Ifthe cheque is drawn in such a way as to facilitate or almost to invite an increase in the 
amount by forgery if the cheque should get into the hands of a dishonest person, forgery is not a 
remote but a very natural consequence of negligence of this description.” 


Dealing with the actual case before him the noble Lord Chancellor said thus : 


“The question whether there was negligence as between banker and customer is a question of 
fact in cach particular case, and can be decided only on a view of the cheque as issued by the drawer, 
with the help of any evidence available as to the course of dealings between the parties or otherwise. 
If the existence in a cheque of blank spaces of an unusual nature and such as to facilitate interpolation 
is declared to be no evidence of a breach of duty as between customer and banker, the duty would 
have little left to operate upon. To recognize the duty of care by the customer in drawing cheques 
and then to lay down as a matter of law that there is no breach of that duty by leaving such blank 
spaces in the cheque is in effect to eviscerate the duty ’’. 


The following observations have a direct bearing on the case before us. 


“ But, further, it is well settled law that if a customer signs a cheque in blank and leaves it to 
a clerk or other person to fill it up, he is bound by the instrument as filled up by his agent.” 


The decision of the House of Lords in this case has been understood to have 
demolished the earlier ruling of the Privy Council in Colonial Bank of Australasia, 
Limited v. Marshal, where it was held that the mere fact that a cheque is drawn 
with spaces which can be utilised for the purpose of fraudulent alteration is not by 
itself any violation of duty by a customer to his banker. 


As a pronouncement of the House of Lords, the decision is certainly entitled 
to the greatest weight ; but it has been pointed out in leading text-books like that 
of Paget’s Law of Banking (5th Edition, Page 277) that this case 

“ must not be pressed so ‘as to impugn the principle that the banker cannot set up an estoppel 
against the customer where his own negligence has contributed to the loss, as where the alteration was 
obvious or discoverable by the exercise of reasonable care, or where the state of the cheque raised 
fair suspicion of its having been tampered with and payment was made without inquiry.” 

As the. Lord Chancellor expressly said in the Macmillan Case*, the question 
of negligence as between banker and customer is a question of fact in each parti- 
cular case. Now the undisputed facts here are that the two cheques in dispute 
were filled in by Nallapermual, an official of the bank. No doubt the cheques 
were drawn in favour of two of the clerks of the first defendant and purport to be 
signed by them on the back of the cheques. But the first defendant denied the 
genuineness of the signatures and there was no evidence to the contrary. The 
learned trial Judge came to the conclusion that Nallaperumal, the accountant of the 
plaintiff’s bank at Madurai, forged these two cheques filling them up himself and 
passing them for payment himself. He further found that he misappropriated 
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those amounts. Having regard to these facts, it cannot be said that the loss was. 
sustained on account of the negligence of the first defendant. Even if there was. 
negligence on his part, the proximate cause of the loss was the fraud committed by 
one of the officers of the bank. We are of the opinion that the principle of the 
Macmillan caset will not be applicable to the facts of the present case. That particular 
facts can take a case out of the scope of the rule in the Macmillan case! is clear by the 
decision in Slingsby v. District Bank Limited?. In that case the plaintiffs drew 
a cheque in favour of a company of stockbrokers, John Prust Co. and handed 
over the cheque to a partner of a firm of solicitors called Cumberbirch and Potts. 
Cumberbirch took the cheque and altered it by writing after the payee’s name the 
words “ per Cumberbirch & Potts” and signing it with his own name paid the 
chequc into the account at that bank of a company of which he was chairman, as. 
payment on his own private account. Obviously neither the cheque nor the pro- 
ceeds of it went to John Prust & Co. In an action by the customers, the bank 
sought to rely on the ruling in the London Joint Stock Bank v. Macmillan and Arthur! 
but Wright J., held that the principle would not apply to the facts of the case be- 
cause the forgery as the one which had been committed hy Cumberbirch was not 
one which the plaintiffs could reasonably anticipate or be expected to guard against. 
Therefore there was no breach of duty by the plaintiffs towards the bank. In the 
present case it might well be said that the first defendant could not have contem- 
plated an official of the bank committingjforgery and misappropriating the moneys. 


Mr. Bashyam Ayyangar also referred us to section 20 of the Negotiable Ins- 
truments Act. It runs thus: ; 

“Where one person signs and delivers to another a paper stamped in accordance with the law 
relating to negotiable instruments then in force in India, and either wholly blank or having written 
thereon an incomplete negotiable instrument, he thereby gives prima facie authority to the holder there- 
of to make or complete, as the case may be, upon it a negotiable instrument, for any amount speci- 
fied therein and not exceeding the amount covered by the stamp, the person so signing shall be 
liable upon such instrument, in the capacity in which he signed the same, to any holder in due 
course for such amount : Provided that no person other than a holder in due course shall recover 
from the person delivering the instrument anything in excess of the amount intended by him to be 
paid thereunder.” 

The short answer to this is that in no sense can Nallaperumal be deemed to 
be the ‘holder’ of the two cheques. The cheques were actually delivered over, 
according to the first defendant, to his clerk Subbaraman, and it is not the case 
of any one that the two blank cheques were converted by Subbaraman. On the 
other hand there is the positive finding of the Court below that it was Nallaperumal 
who converted the cheques. 


Mr. Desikachari who appeared for the first defendant-respondent also relied on 
another circumstance as relieving him of all liability in respect of the two cheques: 
The two cheques on their face contain material alterations in the nature of correc- 
tions. In respect of the cheque for Rs. 7,600 there are two corrections ; but they 
have not been initialled by the drawer, and in the other cheque there is a correction 
of the figure and words without any initials of the drawer. What was originally 
Rs. 1,200 was changed into Rs. 4,200. Under section 89 of the Negotiable Ins- 
truments Act, where a cheque has been materially altered but does not appear to 
have been so altered, payment thereof by a banker liable to pay, and paying the 
same according to the apparent tenor thereof at the time of payment and otherwise 
in due course, shall discharge such banker from all liability thereon. The question 
is whether the alterations in these two cheques were apparent or not. After looking 
at the chequcs we are of the opinion that there are clear indications of material 
alteration. We accept the following statement of the law in Bhashyam and Adiga’s 
* Negotiable Instruments Act,? roth Edition : f 

“ The bank has also to see whether there are any alterations in the cheque, and whether they 
have been properly authenticated. Therefore, where an alteration :in a cheque is initialled 
not by all the drawers but only some of them, the bank will be paying the amount on the said 


cheque atitsown risk. In this connection it is necessary to notice that under section 89 protection is 
afforded to the bank paying a cheque where the alteration is not apparent.” 





1. L.R. (1918) A.C. 777. .2. L.R. (1931) 2 K.B. 588. 


IT) RAMASWAMI PADAYACHI V. SHANMUGA PADAYACHI. eA 


©." ‘We see great force in this contention of Mr. Desikachari. Except the entry. in 
the bank’s accounts, there is no evidence to show that the money under the two 
cheques in question was actually paid over to Subbaraman and Ramachari 
respectively. This lacuna assumes importance in the light of the other circum- 
stances of the case particularly the fact that it was Nallaperumal who filled in the 
blank cheques. 

We hold that the loss sustained by the first defendant was not due to his own 
negligence as the proximate cause, that the loss was really due to the fraudulent 
conduct on the, part of one of the bank’s officials, and that there is no evidence that 
the moneys under the two cheques were paid over to the ostensible payees. It 
follows that the first defendant cannot be held liable for the two amounts debited 
against him in respect of the two cheques in question. 


The appeal fails and is dismissed ; but in view of the fact that it was the initial 
action of the first defendant in handing over blank cheques to his clerk that led to 
the further happenings, we will make no order as to costs. The memorandum of 
cross-objections which was not pressed is dismissed. No costs. 


R.M. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMASWAMI. 


Ramaswami Padayachi .. Petitioner* 
v. 
Shanmugha Padayachi «. Respondent. 


Civil Procedure Code (V of 1908), Order 47, rule 1—Construction and scope—Discovery of new and « 
important matter, etc.”"—Meaning of—Duty of applicant for review—“ Mistake or error apparent on the face 
of the record’ —Erroneous view of law or failure to interpret the law correctly—If -ground for review— Any other 
sufficient reason ’-—Interpretation gy. 


When a review is sought under Order 47, rule 1, Civil Procedure Code, on the ground of the 
discovery of new evidence, such evidence must be (1) relevant and (2) of such a character that, if it 
: had been given in the suit, it might possibly have altered the judgment. The new evidence must at 
least be such as is presumably to be believed, and, if believed, would be conclusive. It is not only 
the discovery of new and important evidence that entitles a party to apply fora review, but the 
discovery of any new and important matter which was not within the knowledge of the party when 
the decree was made. The party seeking a review should prove strictly the diligence he claims 
to have exercised and also that the matter or evidence which he wishes to have access to is, if not 
absolutely conclusive, at any ratc, nearly conclusive. A bare assertion in the affidavit that the 
party could not trace the documents earlier will not do. It is not the proper function of a 
review application to supplement the evidence or to make it serve the purpose of merely 
introducing evidence which might possibly have had some effect upon the result. 


Brown v. Dean, L.R. (1910) A.C. 373 ; Sivalingappa, I.L.R. 29 Cal. 717 : A.I.R. 1915 P.C. 78; 
Pyare Lal v. Chotey Lal, A.I.R. 1942 All. 82 ; Mahadeva v. Commissioner oj Hindu Religious Endowments, 
Madras, (1956) 1 M.L.J. 309 and other cases referred to. 


The mistake or error justifying a review under Order 47, rule 1, is most often an error of fact 
and may in certain cases be one of Jaw also. But in all cases it should be an error of inadvertence ; in 
the case of an error of law it should not have been arrived at by a process of conscious reasoning 
and the correction suggested or asked for should be such that the bare statement carries conviction 
without further reasoning or extraneous matter. The test is whether the Court itself would have 
made the correction if it was aware of the particular fact or circumstance while writing the judgment. 
An erroneous view on a debatable point of law or a failure to interpret the law correctly would not be 
a mistake or error apparent on the face of the record. 


Moran Mar Basselios Catholicos v. Athanasius, (1954) S.C.J. 736: (1955) 1 S.C.R. 520; Keshodas 
Wadhumal v. Syed Murtnja, A.I.R. 1952 All. 318 ; Ussain v. Kuniraman, (1953) 1 M.L.J. 132 and 
Rameswaraswami v. Ramalinga Raju, (1958) 1. An.W.R. 290 and other cases relied on. 


The expression “ any pther sufficient cause ’” in Order 47, rule 1, must be interpreted to mean 

a reason sufficient on grounds at least analogous to those specified immediately before. It must be 

jusdem generis to the reasons previously stated. An excusable failure to bring to the notice of the 
urt the relevant material or the mistake of counsel would be a “ sufficient cause ”. 


*C.R.P. No. 1089 of 1958. 21st August, 1958. 
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fierit Krishna v. Anil Krishna, A.I.R. 1951 Cal. 469 and Ram Das v. Ggnga Das, A.I.R. 1956 Pat. 
a0, relied on. 


Where a judgment is based on two or more grounds, each of which is sufficient to sustain it 
independently of the others it is not liable to be reviewed even though one of the said grounds °is 
erroneous and the error may even he apparent on the face of the record. It cannot be said that in 
such a case there is ‘‘ any other sufficient reason’? within the meaning of Order 47, rule 1, Civil 
Procedure Code. 


Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the order of the Court of the District Munsif of Virudhachalam, dated 25th March, 
1958, and made in I.A. No. 27 of 1958 in S.C.S. No. 827 of 1957.° 

T. V. Balakrishnan and N. Vanchinathan, for Petitioner. 


Respondent not represented. 


The Court delivered the following 


Jupement.—This is a Civil Revision Petition sought to be preferred against 
the order made by the learned District Munsif of Virudhachalam in I.A. No. 27 of 
1958 in S.C.S. No. 827 of 1957, declining to review the decree and judgment 
therein made on roth December, 1957. 


The facts are :—The petitioner was the defeated plaintiff in the aforesaid Small 
Cause Suit, which was filed for recovery of the amount due on a promissory note 
executed by the deceased brother of the defendant in favour of the plaintiff on 18th 
June, 1954, for Rs..225. The defendant contended that his brother Chinnamani 
did not execute the alleged suit promissory note and that it has been fabricated. 
The plaintiff examined himself as P.W. 1, the scribe of the promissory note as P.W. 
2 and an attestor mentioned therein as P.W. 3. On the other hand the defendant 
examined himself as D.W. 1. On the evidence it was contended that the suit pro- 
missory note is a fabrication on the ground that firstly, the defendant’s brother was 
bedridden with tuberculosis for a year before his death and therefore could not 
have gone to Virudhachalam to execute the suit promissory note ; secondly, that 
there were several circumstances like differences in ink in the promissory note and 
alleged occasions on which the amounts assured in the promissory note were said 
to have been paid ; and finally the non-tallying of the signature of the executant 
of the promissory note with his admitted signature in Exhibits B-2 to B-5 and the 
discrepancies in the evidence of the witnesses. The learned District Munsif held 
that it had been proved to his satisfaction that the deceased Chinnamani executed 
the suit promissory note and dismissed the suit. 


Thereupon a review application was filed stating that the two documents 
produced therewith should be admitted and the decree and judgment reviewed. 
The first document is a registered sale deed, dated rath July, 1954, executed by 
Chinnamani in favour of plaintiff’s daughter. The second document is a 
promissory note, dated 27th October, 1945. The suit promissory note is dated 18th 
June, 1954. ‘The object of filing the above documents was to show that Chinnamani 
could have gone to Virudhachalam and executed the suit promissory note. 


The learned District Munsiff came to the conclusion that no ground had been 
made out within the limits of Order 47, rule 1, Civil Procedure Code for reviewing 
the judgment. Hence this Revision Petition by the defeated plaintiff. 


On a review of the entire circumstances of the case, I have come to the same 
conclusion as the learned District Munsjf. Here are my reasons : 


A party aggrieved by a decree or a decision specified in clauses (a), (b) or (c) 


of sub-rule (1) of Order 47, rule 1 may apply for a review in any of the following 
cases :— 


__ G) On the ground of the discovery of new and important matter or evidence 
which, after the exercise of due diligence, was not within the knowledge of the party 


or a not be produced by him at the time when the decree was passed or order 
made : or : 
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(ii) on account of some mistake or error apparent on the face of the record ; 
or 
(iii) for any other sufficient reason. 


It is now well-settled that when a review is sought on the ground of the dis- 
covery of new evidence, the evidence must be (1) relevant and (2) of such a character 
that if it had been given in the suit it might possibly have altered the judgment. 
As stated by Lord Loreburn, L.C., in Brown v. Dean}, “It (new evidence) must at 
least be such as is presumably to be believed, and if believed would be conclusive”. 
Application on this ground must be treated with great caution and as required by 
rule 4(2) the Court must be satisfied that the materials placed before it in accordance 
with the formalities of the law do prove the existence of the facts alleged. It is not 
only the discovery of new and important evidence that entitles a party to apply for 
review, but the discovery of any new and important matter which was not within 
the knowledge of the party when the decree was made. Thus, an application under 
Order 47, Rule 1, Civil Procedure Code, must be treated with considerable measure 
of caution. That is a matter of public policy as it is obviously necessary that, 
save in exceptional circumstances, finality in litigation should be achieved at some 
point. The person who wants a review should at least prove strictly the diligence 
he claims to have exercised and also that the matter or evidence which he wishes 
to have access to, is if not absolutely conclusive, at any rate, nearly conclusive of the 
matter. It is not the proper function of a review application merely to supplement 
the evidence or to make it serve the purpose of merely introducing evidence which 
might possibly have had some effect upon the result. Ganga Ram v. Saradha*, 
Stvalingappa v. Revappa® and Pyare Lal v. Chhotey Lal*, Rel. on; Basant Kumar v. 
Dinamani Singh®, (Case-law discussed); Chunilal v. Manodara®, Futha Premji v. Faria’, 

ps v. Phola® and V. Mahadeva v. Commissioner of Hindu Religious - Endoments, 

adras®, 


Bearing these principles in mind, if we examine the facts of this case, we find 
that the petitioner was in possession of these documents from rath July, 1954 and 
27th October, 1955. The suit was disposed of on 10th December, 1957. Therefore a 
bare assertion in the affidavit that he could not trace these documents earlier will 
not do. This case was not disposed of solely on the question whether Chinnamani 
could have gone to Virudhachalam or not on the date of execution of the suit promis- 
sory note. The judgment in the suit took into consideration other circumstances 
in arriving at the conclusion that a decree could not be given on the basis of the suit 
promissory note. The object of the petitioner is nothing more than adding of 
additional and supplementary evidence in the pious hope that trying his luck once 
again, he may prove successful. Therefore, this application will not fall under the 
clause “discovery of new and important matter or evidence.” 


The next available ground is “‘mistake or error apparent on the face of the record”. 
It is now well settled that the mistake or error justifying a review under Order 47, 
rule 1, Civil Procedure Code, is most often an error of fact and may in certain cases be 
one of law also. But in all cases it should be an error of inadvertence ; in the case of 
an error of law it should not have been arrived at by a process of conscious reasoning. 
Further, if it is an error of law, the correction suggested or asked for should be such 
that the bare statement carries conviction without further reasoning or extraneous 
matter. So, an erroneous view on a debatable point of law or a failure to interpret 
the law correctly would not be an error of law apparent on the face of the record. 
The test in such matters is whether the Court itself would have made the correction 
if it was aware of the particular fact or circumstance while writing the judgment. In 
other words, whether it is an inadvertent mistake or error or a conscious application 
of mind leading to a result which one party may consider to be erroneous or a mis 





1. L.R. (1910) A.C. 373. 6. A.I.R. 1952 Kutch 25. 

2. A.L.R. 1955 Him. Pra. 25. 7. A.I.R. 1952 Kutch 67. 

3. (1915) I.L.R. 29 Cal. 717: ALR. 1915 8. A.I.R. 1955 N.U.C. (Bilaspur) 4842. 
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take: Moran Mar Basselios Catholicos v. Athanasius! ; Keshodas Wadhumal v. Syed’ 
Murtuja*, Dharma Das v. Safiwan?, Ussain v. Kuniraman*, Abdul Aziz v. Jai Ram”, 
Rameswaraswami v. Ramalinga Raju®, Maula Bux and sons v. State of V.P." Puyan Liklai 
Singh v. State’, Durgadas v. Ibrahim Ali®, and Balchand v. Staiet?. On the foot of tIfis. 
settled law, if we examine the facts of this case, we find that there is no error 
apparent on the face of the record. 


Nor can the facts of this case be said to come under the clause “for any other 
sufficient reason.” It is now well settled that the words “any other sufficient reason” 
in Order 47, rule 1, Civil Procedure Code, should be interpreted as amounting to a. 
reason sufficient on grounds, at least analogous to those specified immediately previous- 
ly. It is loosely said that this means that the sufficient reason must be ejusdem generis 
to the reasons previously stated. The words “analogous reason” are however wider’ 
and mean a reason having resemblance or similar in certain circumstances to the 
reasons previously stated. Thus, an excusable failure to bring to the notice of the 
Court the relevant material is covered by the7terms of Order 47, rule, 1 Civil Proce- 
dure Code. The mistake of the counsel would be a suffiicent ground for granting 
review as “‘any other sufficient cause.” Ram Dasv. Ganga Das14, Ram Murti v. Bank 
of Patiala!?, Harit Krishna v. Anil Krishna, and Deuji Vasta v. Dhanji Nanji14. 


But where as in this case, the judgment is based on two or more grounds, each of 
which is sufficient to sustain itindependently of the other, it is not liable to be reiewed, 
even though one of the said grounds on which the judgment is based is erroneous and 
the error may even be apparent on the face of the record. Therefore, the review 
application cannot be brought in under the clause” any other sufficient reason.” 


The conclusion of the learned District Munsif declining to review is irreproach- 
able and this- Revision Petition is dismissed. 


P.R.N. — Petition dismissed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice BALAKRISHNA AYYAR. 


H.V. Jain .. Petitioner” 
v. 
The Joint Chief Controller of Imports and Exports, Madras-1 .. Respondent 


Imports and Exports Control Act (XVIII of 194'7)—Rules in the Import Trade Control Policy Book— 
Transger of the business or dissolution of a firm of established importers—Rights of the partners continuing the 
firm to quota rights—Construction of rules. 


' Though the Imports and Exports Control Act itself does not contain any specific provisions in that 
regard the Import Trade Control Policy Book issued by the Government of India contain the rules 
regarding transfer of quota rights of an established importer in cases of change in the constitution of 
name of a business or where a business changes hands. The rules contemplate four classes of cases. 
of such transfer or change. In cases of dissolution of a partnership which had quota rights in its favour, 
the following conditions should be satisfied before the quandom partners could claim their respective 
quota rights under the agreement, (viz): (a) the firm must be dissolved ; (b) the partners must have 
agreed to divide the business, its assets and liabilities, (c) its goodwill must be taken over by one or 
the partners, or none of them should be allowed to use it and (d) the agreement must contain a provi- 
sion relating to the quota rights. If these conditions are satisfied the partners shall get their respec- 
tive share in the quota rights according to the provisions of the agreement. In such cases the rights 
of partners are not postponed till such time as the Chief Controller of Imports and Exports recognise: 
the transfer.. 


(Scheme of the rules explained.). 





1. (1954) S.G.J. 736 : (1955) 1 S.C.R. 520: 7. ALR. 1956 Vin. Pra. 1. 
A.LR. 1954 S.C. 526. 8. A.ILR. 1950 Manipur 18. 
2. ATR. 1952 All. 318. g. A.I.R. 1952 Bhopal 15. 
3. ALR. 1951 V.P. 44. to. A.I.R. 1951 Raj. 85. 
4. (1953) 1 M.L.J. 132 :66L.W.70:A..R. 11. A.IR. 1956 Pat. 20. 
1953 Mad. 519. 12. A.I.R. 1951 Pepsu 54. 
5. A.LR. 1951 H.P. 67 (Case law reviewed). 13. A.I.R. 1951 Cal. 469. 
6 (1958) 1 An.W.R. 290. 14/ A.I.R. 1952 Kut. 45. 
*W.P, Nos. 107 and 216 of 1958. 2oth November, 1958. 


(29th Kartika 1880—Saka). 
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Petitions under Article 226 of the Constitution of India praying that in the circum- 
‘stances stated in the affidavit filed therewith, the High Court will be pleased to issuc 
a writ of mandamus directing the Respondent to issue import licences to the peti- 
tioner on the basis of his succeeding to his share of the licence in the dissolved partner- 
ship of M/s. Sha Bhagajee Sonmull, Madras, as and from 21st November, 1956, and 
to issue import licences with respect to articles mentioned in Ex.B (I. T. C. 
Appeal 351 of 1957, dated roth January, 1958, on the file of the Joint Chief 
‘Controller of Imports and Exports, Madras 1) to the Petitioner. 


R. M. Seshadri, for Petitioner in both the Petitions. 
The Government Pleader (B. V. Viswanatha Iyer) for Respondent in both, 


The Court made the following 


Orper.—M. S. Sha Bhagajee Sonmull, Madras, was a firm of “established 
importers” within the meaning of Rule 12 of the Import Trade Control Policy/Rules 
issued by the Union Government. The firm had four partners. In 1956 the mem- 
bers of the firm resolved to dissolve the partnership and by an agreement executed 
on 26th November, 1956, the quota rights which the firm had for importing various 
articles were divided in equal shares among all the four ex-partners. The Import 
‘Control Rules require that information relating to any change in the constitution 
of a firm or its dissolution should be reported to the Chief Controller of Imports, New 
Delhi. : Immediately after the dissolution of the firm intimation of the fact was given 
to the Chief Controller of Imports by a letter, dated goth November, 1956. By an 
order, dated gth April, 1957, the Chief Controller approved the transfer of the quota 
rights which the firm had held to its quondam partners. Buthe made it clear that the 
order would take effect only “‘in future”. The result of it was that the petitioner was 
given a quota only for January to June, 1957, and his application for quota for July 
to December, 1956, for various articles was rejected. 


The case of the petitioner is ‘that he is entitled to a quota with effect from the 
date on which the transfer was effected and not merely with effect from the date on 
which the transfer was recognised by the Chief Controller of Imports. 


W.P. No. 107 of 1958 has been filed for the issue of a writ of mandamus or 
other appropriate direction to the Joint Chief Controller of Imports and Exports, 
Madras, to issue import licences to the petitioner with effect from the date of the 
dissolution of the partnership, In the petition this date is given as 21st November, 
1956, but, during the arguments I was told that it is an error for 26th November, 


1956. 


In respect of one article, viz., coffee machines, quota was refused on the further 
ground “that the item is currently banned.” 


Writ Petition No. 216 of 1958 has been filed for issue of writ of mandamus or 
other appropriate direction to the Joint Chief Controller of Imports and Exports, 
Madras, to grant quota for this article to the petitioner. ` 


The Joint Chief Controller of Imports and Exports filed a joint affidavit in both 
these writ petitions. Therein he stated that a licence is necessarily personal and that 
when it is granted to a firm of partners, none of the partners can on dissolution of the 
partnership claim that he is an established importer in his own right. When an 
application is received for recognition of the transfer the Chief Controller examines 
the agreements and hears the objections, ifany, received in response to advertisements 
issued and then he 


« divides the quota rights of the firm and sanctions appropriate shares to such persons as appear 
to be entitled on the material before him. It is only then that the separating partner becomes eligible 
for licences and an established importer in his own right. 
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Thus on the dissolution of a firm, none of the quondam partners was eligible for a licence in 
his own right as an established importer unless and until the Chief Controller of Imports and 
Exports was satisfied that he should be made eligible by issuing a quota certificate to him ”. 


As regards the coffee machines which were referred to as an item currently banned, 
the counter explained, 


“The fact that the item in question in W.P. No. 216 of 1958, namely, “coffee machines” was 
banned was merely brought to the notice of the petitioner and was not the ground for rejection of the 
application.” 

If the case of the respondent had been for instance that for some reason or other 
the situation of the Government in relation to foreign exchange was such that they 
could not possibly issue the quota for the period, July to December, 1956, the matter 
would have stood on an entirely different footing. Similarly also if the case of the 
respondent had been that import of the articles had been prohibited. The Respon- 
dent, however, does not rest his case on either of these grounds or any other similar 
ground. His case is that the petitioner would become entitled to his quota only after 
the transfer or division has been recognised by the Chief Controller of Imports. 
I have now to consider how far this contention is right. 


The Export and Import Control Act gives no guidance on the point. The rules 
that apply to a case like the present are found on page 20 of the Import Trade 
Control Policy Book issued by the Government of India for July-December, 1956. 
I quote the relevant passages :— 


I.“‘When a change occurs in the constitution or the name of a firm if the business changes hands, 
the reconstituted firm will not be entitled to the quotas of the original firm until the transfer of the 
quota rights in their favour has been approved by the Chief Controller of Imports and Exports or 
other licensing authority in cases covered by clause (c) below. The following are the general principles. 
followed in regard to such cases : 


II. (a) Transfer of quota rights.—(i) Where the business of a firm is transferred together with all 
its assets, liabilities and goodwill to another firm so as to constitute it its successor in all respects, the 
transferee firm shall get the quota rights of the transferred firm. 


IIE. (ii) Where a firm is dissolved or wound up or ceases to carry on business without making 
provision for transfer of its business, assets, liabilities and goodwill, no one will be entitled to the 
quota rights admissible to that firm. 


IV. (b) Division of quota rights.—Where a firm is dossolved, and the partners agree to divide its 
business, assets and liabilities and its goodwill is taken over by one of the partners or none of them 
is allowed to use it, the partners shall get their respective share in the quota rights according to the 
provision of the agreement.” 

The learned Government Pleader seemed very strongly to think that the first 
of the four passages I have quoted above is authority for the position that where a 
firm has been dissolved and the quota rights of the firm divided among the quondam 
partners the rights of the individual partners would take effect only from the date 
on which the transfer is recognised by the Chief Controller of Imports and Exports. 
But, if one reads the passage carefully it will be noticed that it has no application to a 
case like the present. What it says is that 

“that re-constituted firm will not be entitled to the quotas of the original firm until the transfer 
of the quota rights in their favour has been approved.” 

This makes it clear that this rule applies only when a new or reconstituted firm 
takes the place of the old one and that it has no application where a firm is dissolved. 
In order that this rule may apply one of three conditions must be first satisfied. 
There must be a change in the constitution of the firm, or there must be a change in 
the name of the firm or the business must have changed hands. It may properly be 
said that the third condition has been satisfied in the present case. But that alone 
is not sufficient. The rule further requires that there should be a reconstituted firm. 
That condition has not been satisfied in the present case. 


The learned Government Pleader then contended that when a firm is dissolved 
and the quota rights of the firm are divided among the partners, the quondam part- 
ners are not as of right entitled to a quota. He sought support for this argument in 
the third of the passages I have quoted above. This is how he invited me to construe 
the passage. Where a firm is dissolved no one will be entitled to the quota rights 
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admissible to that firm; when a firm is wound up no one will be entitled to the quota 
rights admissible to that firm ; when a firm ceases to carry on business without mak- 
ing provision for transfer of its business, assets, liabilities and goodwill, no one will 
be entitled to the quota rights admissible to that firm. In other words, he invited 
mie to to read the passage as though the stipulation contained in the expression ‘“‘with- 
out making provision for transfer of its business, assets, liabilities and goodwill” 
applied only to “‘ceases to carry on business.” I do not think that is the correct way 
of reading the passage. The stipulation applies to all the three contingencies men- 
tioned earlier in that passage, viz., the dissolution of the firm, the winding up of the 
firm and the cessation of business by the firm. When we read the fourth passage I 
have quoted above it will be appreciated that there is no room at all for any argu- 
ntent of the kind advanced by the learned Government Pleader, because it makes 
specific provision for the division of quota rights when a firm is dissolved. 

In order to satisfy the requirements of the fourth passage it is enough if the 
following conditions are satisfied: 


(1) The firm must be dissolved. 
(2) The partners must be agreed to divide its business, assets and liabilities. 


(3) Its goodwill must be taken over by one of the partners, or none of them 
should be allowed to use it. 


(4) The agreement must contain some provision relating to the quota. 


When that happens the passage says, 

“ the partners shall get their respective share in the quota rights according to the provisions of 
the agreement.” i 
The word ‘agreement’ occurring in this passage can relate only to the word “agree” 
referred to earlier in that passage. This means that in a case like the present, if the 
agreement of division contains specific provision in that regard, the partners would be 
entitled to the quota rights in accordance with the terms of the agreement. I can see 
no justification whatever for the argument of the learned Government Pleader that 
in a case of this kind the right of the partners is postponed till such time as the Chief 
Controller of Imports and Exports recognises the transfer. In cases where it is in- 
tended that the transfer should take effect only when it is recognised by the Chief 
Controller, express provision has been made as where a new firm or reconstituted 
firm takes the place of the old. It seems to me that the absence of such a provision 
in relation to a situation arising out of the dissolution of a firm and the division of the 
quota rights of the firm is destructive of the argument of the learned Government 
Pleader. : 

The learned Government Pleader referred to the decisions in Desai Goundar & Co' 
v. Dy. Controller of Imports, and Srinivas v. Director of Controlled Commodities®. Neither 
of them has any application to the facts of this case. All that was decided in the 
former case was, that the regulation that an applicant for a licence to import goods 
under the Import Trade Control Regulation should produce an income-tax verifica- 

‘ tion certificate, is not an unreasonable restriction on a person’s fundamental right 
to carry on business because no one has a fundamental right to obtain a quota under 
alicence. That decision, therefore, relates to a case where a quota had not yet been 
granted. The second decision relates to a case where a quota had lapsed and the 
person who previously held the quota applied for the grant of a fresh quota. In 
effect, therefore, that case too related to a stage prior to that in which a quota had 
been obtained. 

The decision most in point is that of Rajagopalan, J., in Writ Petition No. 569 
of 1955. The facts there were as follows: One Janardhan Rao was the sole pro- 
prietor of a concern called Rao‘and Company. He was recognised as an ‘“‘established 
shipper” entitled to quotas for export of groundnut oil. Janardhan Rao was adjudg- 
ed an insolvent. Rao and Company, one of his assets, was sold as a going concern 
by the Official Assignee, and one Venkataramiah Chetty purchased it at a sale 
held ‘on 26th November, 1954. The Official Assignee executed a registered sale 
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deed on’grd December, 1954. Thereafter Venkataramiah Chetty became the sole 
proprietor of Rao and Company, and, therefore, entitled to the quota rights held by 
Rao and Company. The departmental authorities recognised the transfer in favour 
of Venkataramiah Chetty with effect from 4th February, 1955, and, while agreeing 
to grant him a quota with effect from that date refused to give a quota with effett 
from the date on which he succeeded to the assets of Rao and Company. Venkata- 
ramiah Chetty then came to this Court with a writ petition and it was held that he 
-was entitled to the quota with effect from the date on which the rights of Rao and 
‘Company devolved on him. The passage in the Rules governing the case in Writ 
Petition No. 569 of 1955 was, I was told, identical in terms with the second of the 
passages I have quoted above from page 20 of the Import Trade ‘Control Policy 
Book. .: 


Apart from the decision in Writ Petition No. 569 of 1955, on the language 
relating to the division of quota rights set out in the last of the four passages I have 
-quoted earlier, the petitioner is entitled to succeed. The Department was clearly 
making a mistake when it read the rules in the way it has done. The rule nisi is made 
absolute. The petitioner will be entitled to his costs in W.P. No. 107 of 1958. ‘No 
-costs in W.P. No. 216 of 1958. Advocate’s fee Rs. 250. 

This petition having been set down this day for being mentioned in the presence 
.of the aforesaid Advocates the Court made the following Order : 

Mentioned to-day. The learned Government Pleader ‘explained that the 
‘import of coffee machines which form the subject-matter of W.P. No. 216 of 1958 is 
now prohibited. In view of that W-P. No. 216 of 1958 will stand dismissed. No 
-costs in that. 


R.M. —— Rule absolute. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—Mnr. JUSTICE BALAKRISHNA AYYAR. 
Deptylal, Lessee, Coronation Talkies, Ootacamund, by Power 


_of Attorney Agent, Ramaswamy .. Petitioner* 
v. 
‘The Collector of Nilgiris as the Managing Officer, under Act 
XLIV of 1954, Ootacamund .. Respondent. 


Displaced Persons (Compensation and Rehabilitation) Act (XLIV of 1954), section 29—Applicabilityp— 
“ Transger—What amounts to—Estoppel—Conduct—Party making representations to authority and persuading 
„him to desist jrom action sor eviction under law—Effect oj—Constitution of India (1950), Article 226—Pleadings 
—Duty of applicant—Disclosure of facts. 


Property dealt with under section 29 of the Displaced Persons (Compensation and Rehabilitation) 
.Act, 1954, cannot be held to have been transferred to the purchaser unless and until a sale certificate 
has been actually issued in his favour, though the sale to him has been confirmed. It cannot be said 
that because a sale certificate might be issued as a matter of course, there would be a transfer taking 
effect from the date of the sale or auction. z 


A binding contract for the sale of the property in favour of the purchaser or bidder comes into 
„existence on the approval of the bid by the Settlement Commissioner ; but a ‘‘ transfer ” of the pro- 
perty within the meaning of section 29 takes place only on the issue of the sale certificate. Till then 
there can be no transfer and section 29 will not apply. S.C. Civil Appeal No. 406 of 1956, 
followed. 
Where, under the law, a competent authority has the right to cancel an allotment or to terminate 
`a lease of any evacuee property and to eject the allotee or lessee from that property, if necessary, by 
force, but the lessee or allottee makes representations to that authority and persuades him to desist 
from taking action and ejecting him, which that authority has a right to do,and which he certainly 
would have done but for the representations made to him by the lessee or allottee, the latter cannot 
be subsequently allowed to go back upon his representations. He cannot be heard to say that he is 
not bound by the orders of the authority. He is, by his conduct, estopped from contending that he is 
not bound by the orders and taking up a different line. G 


A party invoking the special jurisdiction of the High Court under Article 226 of the Constitution 
is bound to make a full and true disclosure of all relevant facts. If the applicant has not been as 
ee ee ee 
* WP, No. 76 of 1958. 4th April, 1958. 
at , (14th Chaitra, 1880—Saka.) 
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frank and candid as he is under a duty to be, but is found to have suppressed material facts relevant to 
the issues involved and to have made misleading allegations, he is aisentitled to any relief frem the 
‘Court on that ground alone. 


o Rex v. Kensington Income-tax Commissioners, Princess Edmond De Polignac. Ex parte, L.R. (1917) 1 K.B 
486 and Marappa Gounder v. Central Road Traffic Board, (1956) 1 M.L.J. 324, followed. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court» will 
be pleased to issue a writ of cerciorari calling for the records in R.C.B. 5 No. 19405 of 
1957 on the file of the Collector of Nilgiris at Ootacamund, and quash the order, 
‘dated 24th January, 1958 made therein. 


* © R. Gopalaswami Ayyangar, for Petitioner. 
The Government Pleader (B. V. Viswanatha Ayyar), for Respondent. 


The Court made the following 


ORrDER.— This is a petition for the issue of an appropriate writ to quash the order 
of the Collector of Nilgiris directing the eviction of the petitioner from certain 
premises in Ootacamund. 


The property described in the proceedings as Coronation Talkies belonged to 
an evacuee who has gone away to Pakistan. This property includes a cinema 
theatre, three residential rooms and an office. In exercise of the powers conferred 
on them under Central Act XLIV of 1954, the officers concerned gave a lease of this 
portion to the petitioner in 1951 for a period of two years. The lease was renewed 
from ‘time to time till 1955. In June, 1955, the Regional Settlement Commissioner 
invited tenders for the sale of the property. He also ordered the eviction of the 
petitioner. Against the order of eviction the petitioner appealed to the Chief Settle- 
ment Commissioner, New Delhi. That Officer heard the petitioner and his counsel 
and on rst August, 1957, passed an order dismissing his appeal. 


On goth September, 1957, the property was sold in auction to another evacuee 
for a sum of Rs. 1,42,000. The purchaser was permitted to set off a sum of Rs. 
1,19,606 which was admissible to him in respect of certain claims which he had. 
For ihe payment of the balance of Rs. 22,394 he was given 15 days’ time counting 
from 17th October, 1957. 


On 19th October, 1957, the petitioner and his counsel appeared before the Chief 
‘Settlement Commissioner, New Delhi, and.asked that he should be allowed to conti- 
nue in possession for a few months in order to enable him to comply with obligations 
he had undertaken to film distributors. The Chief Settlement Commissioner then 
passed an order granting the petitioner time till 19th January, 1958, to arrange his 
affairs and to give vacant possession to the Regional Settlement Commissioner. In 
the course of his order, the Chief Settlement Commissioner expressly stated : 


“ He (the petitioner) has also putina petition accepting the necessity for his eviction but says 
.that he would abide by any order in regard to extending his stay and would peacefully hand over 
the premises at the expiry of this period.” 


The Chief Settlement Commissioner also recorded : 
‘* This extension is not being given because of any right which the petitioner might have but 
:olely to save the petitioner from damage. If the petitioner does not hand over possession peacefully 
at the expiry of this period, he will be evicted.” 
After having obtained that period of respite, the petitioner took up the position that 
he was entitled to remain in possession under section 29 of Act (Central) XLIV of 
1954 and wrote to that effect to the Collector of Nilgiris. The Collector addressed 
the Regional Settlement Commissioner, Bombay, and, after obtaining his instruc- 
tions, wrote on 23rd January, 1958, to the petitioner directing him to hand over pos- 
session before 27th January, 1958. He was also warned that if he failed to hand over 
possession, peacefully he would be ejected by force if necessary. The petitioner 
appears to have made further representations to the Collector who on 24th January, 
1958, modified the order he had previously passed and informed the petitioner that 
the eviction would take place on gth February, 1958, unless he obtained orders from 
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the High Court to the contrary. In these circumstances the petitioner has come to 
this Court for the issue of a writ to quash the order of the Collector, dated 24th 


January, 1958. E f 

To complete the statement of facts it is sufficient to add that the sale in favour 
of the auction-purchaser was confirmed by the appropriate officer ; but no sale 
certificate has so far been issued to him. ` 


Mr. Gopalswamy Ayyangar, the learned advocate for the petitioner, rested his. 
case on section 29 of Act XLIV of 1954. It is sufficient to quote the first two para- 
graphs of the first sub-section. 


. 

“Where any person to whom the provisions of this section apply, is in lawful possession of any 
immovable property of the class notified: under sub-section (2), which is transferred ta another per- 
son under the provisions of this Act, then notwithstanding anything contained in any other law, 
such person shall, without prejudice to any other right which he may have in the property, be 
deemed to be a tenant of the transferec on the same terms and conditions as to payment of rent or 
otherwise on which he held the property immediately before the transfer : 


Provided that notwithstanding anything contained in any such terms and conditions, no such 
person shall be liable to be ejected from the property during such period not exceeding two years as. 
may be prescribed in respect of that class of property, except on any of the following grounds, namely: 


(a) that he has neither paid nor tendered the whole amount of arrears of rent duc after the 
date of the transfer within one month of the date on which a notice of demand has been served on 
him by the transferee in the manner provided in section 106 of the Transfer of Property Act, 1882 


(IV of 1882) ; 
(b) that he has, without obtaining the consent of the transferec in writing— 


(i) sublet or otherwise parted with the possession of the whole or any part of the property; or- 


(ii) used the property for a purpose other than the purpose for which he was using it imme- 
diately before the transfer ; y 

(c) that he has committed any act which is destructive of, or permanently injurious to, the 
property.” , 
Mr. Gopalaswamy Ayyangar argued that the petitioner is a person to whom the 
provisions of this section apply and that such persons are entitled to remain on the 
property for a period of two years from the date of its transfer provided he was in 
lawful possession of the property at the time it was transferred. So long as he pays. 
or tenders the rent and does not otherwise disentitle himself to relief he is entitled 
to remain as a tenant of the property on the same terms and conditions as before 
for two years. According to Mr. Gopalaswamy Ayyangar, therefore, the petitioner 
is entitled to retain possession of the Coronation Talkies as a lessee for two more 
years as he was in lawful possession of the property at the time ofits transfer. 


There are various answers to this. The first one is that though the auctior 
has been confirmed, the property has not yet been transferred to the auction- 
purchaser since no sale certificate has been issued in his favour. In Civil Appeal No. 
406 of 1956 the Supreme Court had to consider a case arising under this very Act 
and their Lordships held : y* ; : 


‘The correct position is that on the approval of the bid by the: Settlement Commissioner, a. 
binding contract for the sale of the property to the auction-purchaser comes into existence. Then 
the provision as to the sale certificate would indicate that only upon the issue of it a transfer of the 
property takes place. It is for the appellants to show that the property had been transferred. 

They have not stated that the sale certificate was issued, nor that the balance of the purchase 
money had been paid. In those circumstances, it must be held that there has as yet been no transfer 
of the salt-pans to respondents Nos. 4 and 5., The appellants cannot therefore claim the benefit of 
section 29 and ask that they should not be evicted.” \ 


Dealing with the contention that in any case the sale-certificate would be issued as a 
matter of course and that once it is issued the transfer would take effect from the 
date of the auction, their Lordships observed: 

“Tt is enough to say in answer to this contention that assuming it to be right, a point which 
is by no means obvious and which we do not decide, till it is granted, no transfer with effect from 
any date whatsoever takes place and none has yet been granted.” 

In the present case the petitioner does not allege that the sale certificate has been 
jssued. On the other hand, it is clear from the telegram, dated grst March, 1958 
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and the post copy thereof produced before me on behalf of the Government that no 
certificate has been issued., There has therefore been no transfer up to now. On 
.this point alone the petitioner is bound to fail. : 


Even if it can be assumed that when the auction was confirmed a transfer of the 
property took place the petitioner would not appear to be entitled to any relief. On 
1gth October, 1957, while the Chief,Settlement Commissioner, New Delhi, passed an 
order granting extension of time to the petitioner till 19th January, 1958, to wind up 
his affairs and give vacant possession, the sale had not been confirmed in any sense 

‘of the word ; on that date the auction itselfhad not been confirmed. The order of the 
-Regional Settletnent Commissioner, Bombay, dated 17th October, 1957, gave fifteen 
days time from that date to the auction-purchaser to make up the balance of Rs. 
22,394. ‘The order of the Chief Settlement Commissioner contains this passage : 


“ He (the petitioner) has also put in a ‘petition accepting the necessity for his eviction but says 
that he would abide by any order in regard to extending his stay and would peacefully hand over 
the premises at the expiry of this period.” , 

- After having given this assurance the petitioner cannot be heard to say that he is 
not bound by it. Nor can he be permitted to go back upon it. 


I would point out that section 19 of Act XLIV of 1954 gives the officers 
concerned power to cancel any allotment or to terminate any lease or to amend the 
‘terms of any lease or allotment, and, if necessary, to eject persons by force’ and take 
possession of any property to which the Act applies. But for the representations 
which the petitioner made to the Chief Settlement Commissioner, it would have 
been open to him to summarily dispossess the petitioner and give vacant possession 
to the auction-purchaser. Having by his representations persuaded the Chief 
Settlement Commissioner to stay his hand, the petitioner, it seems to me, is estopped 
from contending that he is not bound to vacate. By this conduct the petitioner 
had persuaded the Chief Settlement Commissioner to desist from acting in a 
manner which he had aright to do and in which he would have certainly acted. 
He cannot now be allowed to take up a different line. 


Finally there is another point. A person invoking the special jurisdiction of 
this Court is bound to make a full and true disclosure of all relevant facts. In 
Rex v. Kensington Income-tax Commissioners, Princess Edmond De Polignac, Ex parte}, 
Reading, C.J., observed : 

“ Where an ex parte application has been made to this Court fora rule nisi or other process, if 
the Court comes to the conclusion that the affidavit in support of the application was not candid and 
did not fairly state the facts, but stated them in such a way as to mislead the Court as to the true 
facts, the Court ought, for itsown protection and to prevent an abuse of its processs to refuse to 
proceed any further with the examination of the merits. This isa power inherent in the Court, but 
one which should only be used in cases Which bring conviction to the mind of the Court that it has 
been deceived. Before coming to this conclusion a careful examination will be made of the facts as 
they are and as they have been stated in the applicant’s affidavit and everything will be heard that 
can be urged to influence the view of the Court when it reads the affidavit and knows the’ true 
facts. But if the result of this examination and hearing is to leave no. doubt that the Court has. 
been deceived, then it will refuse to hear anything further from the applicant ina proceeding which 
has only been set in motion by means of a misleading affidavit,” 


This case has been approved and followed in Jater decisions of the English Courts. 
It has also been approved in this Court, viz., Marappa Gounder w. Central R.T. Board.? 


In the present case it cannot possibly be said that the petitioner was as frank 
and candid as he was under a duty to have been. He did not say in his affidavit that 
the Regional Settlement Commissioner had ordered his eviction. He did not say 
that he had gone up in appeal and that he and his counsel had been heard at length 
and that an order had been passed on ist August, 1957, dismissing his appeal. The 
averments in paragraph 2 of the affidavit produce the impression that all that happen- 

~ed was that.an application of the petitioner that the property might be allotted to. 
him in satisfaction of his claim was not accepted and that the appeal therefore had 
been dismissed: ~ In that affidavit the petitioner also suppressed the fact that he 
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had putina petition before the Chief Settlement Commissioner “accepting the 
necessity for his eviction” and also promising that “he would abide by any 
order in regard to’ extending his stay and would peacefully hand over the 
premises at the expiry of this period.” ° 

If these two facts had been brought to my notice, I am not at all sure that I 
would have admitted the writ petition, and certainly, I would not have granted any 
interim stay. The petitioner would be disqualified on this ground also. 


In the result, this Writ Petition is dismissed with costs. Advocates fee Rs. 250. 
~ B.R.N. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE PANCHAPAKESA AYYAR. 


Ramaswami Goundar Appellant* 


v. 
Muthuvel Goundar and another i .. Respondents. 

Civil Procedure Code (V of 1908), Order 21, rule 66 and section 47—Defect in service of sale notice— 
Petition for setting aside sale—Second Appeal—If lies. 

Whenever there is a defect in the service of a sale notice under Order 21, rule 66, Civil Pro- 
cedure Code and the petition for setting aside the sale relies on it also and putsin section 47, 
Civil Procedure Code, a Second Appeal will lie. 

Appeal against the Order of the Court of the Subordinate Judge of Dindgul, 
dated 15th December, 1954 and made in C.M.A. No. 6 of 1954 preferred against 
the Order of the Court of the District Munsif of Dindigul, in E.A. No. 222 of 
1952 in E.P. No. 381 of 1951 in O.S. No. 244 of 1949. 

K. S. Naidu, for Appellant. 

V. C. Viraraghavan, for first Respondent. 

The Court made the following . 

Orpver.—This is an appeal by one Ramaswami Goundar, a judgment-debtor 
in O.S. No. 244 of 1949 on the file of the District Munsif, Dindigul, against the judg- 
ment and decree of the Subordinate Judge, Dindigul, in C.M.A. No. 6 of 1953 re- 
versing the order of the District Munsif, Dindigul, in E.A. No. 222 of 1952, in E.P. 
No. 381 of 1951, in O.S. No 244 of 1949, allowing an application of this appellant 
under Order 21, rule go and section 47, Civil Procedure Code and setting aside 
the sale held on 2nd January, 1952, of two kulis and odd of land belonging to the 
appellant, and charged with a maintenance of Rs. 60 per year, in favour of his 
setp-mother Savadammal, the decree-holder. The facts were briefly these. 


In O.S. No. 244 of 1949, Savadammal got a maintenance decree for Rs. 5 per 
month, against this appellant, and that amount was charged on a house site and 
two kulis and odd of land valued in the plaint at Rs. 350, but really worth much 
more. Savadammal was also allowed to put up a shed on the vacant site and 
reside therein. ‘That is the house site charged with the maintenance. She was 
also allowed to recover Rs. 70-13-0 as the consolidated costs from an amount in 
Court. The appellant did not pay the maintenance amount. So Savadammal, 
aided by her relative, the present auction-purchaser Muthuvel Goundar, : took 
steps, and E. P. No. 381 of 1951 was filed for recovering the arrears of Rs. 137-6-0 
due by then. The two kulis and odd of lands were brought to sale. The notice 
under Order 21, rule 66, Civil Procedure Code, was, according to the appellant, 
not served on him and a false endorsement that he refused the notice was procured 
by Savadammal and Muthuvel with the aid of the process-server. The tom-tom 
too was not done. The result was that the appellant did not know that his pro- 
perties were being brought to sale and actually only one bidder bid at the Court- 
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4th April, 1958. 


* A.A.A.O. No. 50 of 1955. ; 
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sale, namely, Muthuvel, the relative of Savadammal, and the man who had attested 
the false endorsement of refusal of the notice under Order 21, rule 66. I may 
mention here that the appellant’s contention was that the property brought to sale 
was worth Rs. 4,000 and was got by Savadammal and Muthuvel falsely valued at 
Rs. 950 by an amin sent by Court. Muthuvel was the only bidder, and he bid for 
just a rupee above the upset price fixed by the Court on the amin’s valuation. The 
sale was knocked cown in Muthuvel’s name, and Muthuvel obtained an order for 
delivery. It is at this stage of delivery, on 1st April, 1952, to Muthuvel, that the 
appellant says he came to know of the sale of his land. He therefore filed an appli- 
cation under Order 21, rule go and section 47, Civil Procedure Code, for setting 
aside the sale on the ground of fraud in publishing an] conducting the sale. 


The learned District Munsif, Dindigul, after discussing the prevaricatory evi- 
dence of the process-server and the attestor, of the alleged refusal of sale notice by 
the appellant, held that the alleged refusal was false, and that the notice was not 
really tendered to, or refused by, the appellant. Discussing the contradictory evi- 
dence regarding the tom-toming, and acting on the admission of Suppan Madari, 
P.W. 3, that he did not really do any tom-toming, he held that there was no pro- 
clamation of sale by tom-tom also. He also held that the auction-purchaser 
Muthuvel and the plaintiff Savadammal had conspired together with the process- 
server and others and procured false return of the refusal of the sale notice, and 
effectively kept the appellant from knowledge of the sale. He held further that the 
lands sold for Rs. 951 would be worth at least Rs. 3,500, as stated by the karnam, 
and possibly Rs. 4,000 as stated by the village munsif and the appellant himself. 
So, he held that there were material irregularities resulting in substantial injury, 
and set aside the sale. He held that limitation would not operate, as the petition 
had been made within thirty days of the date of the discovery of the fraud. So 
he allowed the petition with costs. 


The auction-purchaser Muthuvel took the matter on Appeal. The Subordinate 
Judge, Dindigul, held after once again discussing the evidence, that the sufficiency 
of the service of the sale notice on the appellant was not proved, though he was not 
prepared to say that the process-server had not gone to the village at all. 
Discussing again the contradictory evidence of Suppan Madari, P.W. 3, regarding 
the tom-tom, he considered that there was tom-toming believing one portion 
of that man’s evidence. He was also of opinion that as the land sold had been 
bought by the appellant himself for Rs. goo, its sale for Rs. 951 to the auction- 
purchaser Muthuvel could not be said to be for a low price or to have caused any 
substantial injury. Finally, he held that there was no adequate proof of material 
irregularity or substantial injury consequent on it, and allowed the appeal with 
costs throughout, setting aside the orders of the learned District Munsif. Hence 
this C.M.S.A. 


I have perused the records, and heard the learned counsel on both sides. Mr. 
K.S.Naidu, for the appellant, and Mr. V.C. Veeraraghavan for the auction-purchaser, 
argued the case fully and fairly. It is obvious that, in the light of the contradictory 
evidence, the conclusions of both the District Munsif, one way, and of the Subordi- 
nate Judge, the opposite way, can be supported on portions of the evidence. Suppan 
Madari, P. W. 3, supports the appellant’s case in chief-examination, and the auction- 
purchaser’s case in parts of the cross-examinatiow The fact also remains that, 
though the lands were sold for Rs. 951 and had been bought for Rs. goo, there had 
been great appreciation of land values since the purchase. Against that must be 
set the fact that the sale to the auction-purchaser was subject to the maintenance 
charge of Rs. 60 per year in favour of Savadammal. That maintenance charge 
must be held to amount to a capitalised sum of Rs. 1,200. So the real price paid 
by the auction-purchaser Muthuvel was Rs. 2,151. This will take away much of 
the force of the argument of Mr. Naidu that the land was sold for a song. Still, 
there are circumstances enough to enable me to interfere with the judgment and 
decree ae the lower appellate Court, and pass in its stead an order equitable to 
both sides. 
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Before doing that, I shall deal with the preliminary objection of Mr. V. C. Veera- 
raghavan that no Sécond Appeal would lie in this case. The argument cannot 
be sustained. As Mr. K.'S. Naidu rightly pointed out, wherever there is a defect 
in the service of a sale notice under Order 21, rule 66, Civil Procedure Code ahd 
the petition for setting aside the sale relies on it also and puts in section 47, Civil Pro- 
cedure Code, a Second Appeal will lie, as held by single Judges of this Court in 
Venkataswami v. Nagayyat and Viswanatha v. Murugappan®, and by a Bench of this 
Court in Meyyappan v. Sellappa®. It is clear to me that a Second Appeal would 
lie in cases like these, and, after seeing the above rulings, Mr. Veeraraghavan also 
does not persist in his contentions. ` 


Now we come to the merits of the case. In my opinion the appellant was not wil- 
ling to pay any maintenance to the respondent till the Execution Petition was filed, 
despite repeated requests and demands. He thought he could twist his fingers at 
the widow, Savadammal and forget that Savadammal had a formidable ally in the 
auction-purchaser Muthuvel. Muthuvel was more than a match for the appellant. 
There is little doubt in my mind that the appellant was not really shown the sale 
notice under Order 21, rule 66, Civil Procedure Code and did not refuse it, and 
was not aware of the sale of his lands till 1st April, 1952, when the lands were de- 
livered to Muthuvel.. Then he rushed with the petition under Order 21, rule 
go, Civil Procedure Code, depositing the sale warrant amount in Court in lieu of 
security. It is not known whether he has withdrawn the sale warrant amount so 
deposited. Mr. Naidu was not able to give me definite information about this, 
nor is it known whether the Rs. 951 put into Court by Muthuvel has been with- 
drawn by the appellant or others. It is also clear that besides the sale warrant 
amount, the appellant had to pay Rs. 20 more to Savadammal for maintenance 
at Rs. 5 per month, till ist April, 1952, the date of delivery. I think 
that the income from the lands can be easily set off against the maintenance 
amount of Rs. 60 due to Savadammal every year from ist April, 1952. So 
there is no need for any mesne profits enquiry till the date of re-delivery to the appellant 
by me under this decree. I direct the appellant to deposit into the District Munsif’s 
Court, Dindigul, by 3 p.m., on 15th July, 1958, Rs. 75 as consolidated costs in 
all the Courts to be paid to the auction-purchaser, Muthuvel, another Rs. 20 as 
‘maintenance due to Savadammal before 1st April, 1952 and not covered by the 
sale warrant amount, and the sale warrant amount, if withdrawn by the appellant, 
and the Rs. 951 deposited by Muthuvel towards his bid, if withdrawn by the ap- 
pellant. On all these sums being deposited by the said date, I direct the sale to be 
set aside, and the land delivered back to the appellant, charged with Savadammal’s 
maintenance amount of Rs. 60 from 15th July, 1958,onwards and with no right for 
past mense profits till 15th July, 1958. If the sale warrant amounts of the bid 
amount of Muthuvel are still lying in the lower Court, the appellant need not de- 
posit those amounts, and Savadammal and Muthuvel can draw back those amounts. 
If the appellant fails to deposit the amount as directed above, by 15th July, 1958, 
the order of the lower appellate Court will stand confirmed, and this C.M.S.A. will 
stand dismissed without costs. The appellant is free to deposit the above amounts 
less amounts in Court earlier than 15th July, 1958, as requested by Mr. Naidu, in 
which case the lands will be delivered back to him earlier, but the maintenance 
charge will also attach to the lands from the date of the earlier delivery. 


K.S; Appeal allowed : Leave refused. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘ PRESENT :—MR. JUSTICE SUBRAHMANYAM. 


“Ty K. Krishna Iyer ``..  Petitioner* 
8 j 
-Karur Vysia Bank Ltd., Coimbatore .. Respondent. 


_ Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (3) (a) (ii)—‘ For paupose of 
business which he is carrying on ’—Preparations for business—When amounts to carrying on business. 


It may be that a person who has obtained the necessary licence or purchased the requisite machi- 
nery might be said‘in certain circumstances to be carrying on business within the meaning of section 
7 3) (a) (iii) of the Madras Buildings (Lease and Rent Control) Act so as to enable him to apply 
under that provision for eviction of a tenant. But merely because a person had done certain business 
in the past and intends to do similar business in future, he cannot be said to be ‘ carrying on a business’ 
within the meaning of the section. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the District Court, Coimbatore, dated goth October, 1956 and made in 
C.R.P. No. 853 of 1955 (C.M.A. No. 104 of 1954, Sub-Court, Coimbatore, R.C.P. 
No. 106 of 1954, Court of the House Rent Controller, Coimbatore). 


P. S. Srisailam, V. Ratnam and V. S. Ramakrishnan, for Petitioner. 
R. Desikan, for Respondent. 


The Court delivered the following 


JupcmEnt.—This is an application to revise the order passed by the learned 
District Judge, Coimbatore, on goth October, 1956, in C.R.P. No. 853 of 1955 on 
his file. The revision petition was filed before the District Judge under section 

12 of the Madras Buildings (Lease and Rent Control) Act, 1949. 


The building to which these proceedings relate was purchased by the petitioner 
on 27th July, 1953. At that time, he was conducting a cofflee-hotel under the name 
and style of “Ranjitha Vilas” in a rented building in Coimbatore. He said in his 
petition filed before the House Rent Controller, Coimbatore City, that he purchased 
the building “ for accommodating this business (of Ranjitha Vilas)”. Immediately 
after purchasing the building, he sent a notice to the respondent, who was in occu- 
pation of the building as a tenant, calling on him to surrender vacant possession. 
"The respondent by reply declined to do so. The petitioner thereafter entered into 
a family settlement with his brother and son, under which the business known as 
“ Ranjitha Vilas’? was made over to them. The petitioner, according to him, 
‘ceased, on the making of the family settlement, to have any interest in the business 
known as “‘ Ranjitha Vilas”. He then gave a fresh notice calling on the res- 
pondent to surrender vacant possession of the building. The respondent declined 
a second time to surrender possession. The petitioner thereupon instituted in the 
Court of the House Rent Controller, Coimbatore City, R.C.P. No. 106 of 1954, 
for eviction of the respondent. 


+ The House Rent Controller held that, if the petitioner were interested in the busi- 

ness known as “Ranjitha Vilas”, he would not be en:itled to apply for eviction under 
section 7 (3) (a) (iii) of the Act, and that, on the other hand, if he was not interested 
in that business, he would not be a person who could be said to be carrying on a 
business and would, in that event also, not be a person entitled to apply under 
section 7-(3) (a) (iii) of the Act. That was the only provision of the Act under 
which. eviction was sought. The Controller further held that, because a building 
which belonged ‘to the petitioner had fallen vacant subsequent to his purchase of 
this building and because the petitioner leased the other building to some other 
tenant without attempting to do business in such other building, the petitioner’s 
application could not be said to have been made in good faith. For those reasons, 
the learned Rent Controller dismissed the petitioner’s application for eviction. 





* C.R.P, No. 107 of 1957. a 27th January, 1959- 


(7th Magha, 1888—Saka). 
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The petitioner appealed to the Subordinate Judge, Coimbatore. The learned 
Subordinate Judge differed from the Rent Controller on the question whether the 
petitioner was entitléd to app'y for eviction under section 7 (3) (a) (ili) of the Act. 
The Subordinate Judge held that the petitioner could apply. But he agreed with 
the Rent Controller that the application had not been made bona fide. On that 
ground, he dismissed the appeal. ` 


The petitioner applied in revision to the District Judge, Coimbatore, under 
section :2 of the Act. The District Judge held that he could not interfere with the 
finding of fact recorded by both the lower Courts on the question of good faith and, 
in that view, dismissed the petition. vs 


Learned counsel for the respondent contends that the District Judge was right 
in declining to interfere with the finding of fact recorded by the lower Courts on 
the question of good faith and that, indeed, on the principles laid down in Sasivarna 
Thevar v. Ponnu}, the District Judge would have exceeded his jurisdiction, if he had 
interfered with the findings of facts recorded by the Rent Controller and the 


‘Appellate Authority on the question of good faith. 


It is unnecessary, in the view that J take on the maintainability of the petition, 
that I express any opinion on the finding recorded by the Rent Controller and 
Appellate Authority on the question of good faith. I hold that, on the. facts stated 
in the petition before the Rent Controller, the application was not maintainable. 


The facts as stated in the petition are these. The petitioner purchased the 
building in order that he might conduct in that building the business, which he 
had till then been conducting under the name and style of “ Ranjitha Vilas ” in 
a rented building. After he found that he could not acquire possession of this 
building for conducting the business known as “ Ranjitha Vilas ”, he entered into 
a family settlement with his brother and his (petitioner’s) son, under which the 
business became the exclusive property of the brother and the son. 


‘It is unnecessary to read any sinister purpose behind that settlement. We may 
assume that it was a settlement entered into in good faith for reasons properly per- 
taining to the family. But it is clear that, by reason of the settlement, the petitioner 
ceased to have any interest in the business, as effectively as if the business had been 
sold away in Court auction in execution of a decree which some creditor had obtained 
against the petitioner. After the petitioner ceased to have any interest in the busi- 


ness, he desired to start a business of his own as a coffee hotel proprietor. He had 


been a coffee hotel proprietor all his life and had the skill and experience needed 
for starting and conducting such business. He owned a building which he had 
purchased about six months earlier with a view to conduct in it the business known 
as “Ranjitha Vilas”. Since that business had ceased to be his and since he desired 
to start a new business of the same kind, he decided that he would start the business 
in that building which belonged to him. On that decision being made, he asked 
the respondent to vacate and surrender vacant possession. The respondent de- 
clined. The question is whether, on these facts, the petitioner is entitled to main- 
tain an application under section 7 (3) (a) (iii) of the Act. 


Section 7 (3) (a) (iii) entitles the owner of a non-residential building to apply 
for eviction of the tenant in occupation of the building. 


_ “Tf the owner is not occupying for purposes of a business which he is carrying on, a non-resi- 
dential building in the city, town or village concerned which is his own or to the possession of which 
he is entitled.” 


So far as the facts stated above are concerned, the question for decision revolves 
round the phrase “in a business which he is carrying on”. . Was the petitioner 
carrying on a business as the proprietor or Manager of a Coffee-hotel on the date 
on which he presented the application for eviction to the House Rent Controller ? 


KL aaaea A aaae 


1. (1957) 1 M.L.J. 158. 
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Section 7 (3) (a) (iii) of the Act would obviously apply to a case where a perso’! 
is conducting a business in a building, which is not his and which he is bound to 
vacate under an order or decree of a Civil Court or other authority. In such a 
oase, if he is the owner of another building, he would be entitled to call on the tenant 
in occupation of such other building to vacate it in order that he (the landlord) may 
contirue to conduct that business in such other building. The section would 
also apply to a case where a person who carries on a business in a building finds that 
building inadequate for the installation of additional equipment and machinery 
necessary for the business and, for that reason, seeks the eviction of a tenant who is 
in possession of the landlord’s own building elsewhere. (Please see Magamanickam 
Ghettiar v. Nallhkanna Servai¥), Those are cases plainly within the terms of the sec- 
tion, where the person seeking eviction is at the time of the application for eviction, 
carrying on a business in a building. Those are cases in which business is being 
carried on in a manner which he who runs may see. But the authorities hold that 
the expression “carrying on a business ” applies also to cases where the activities 
which are held to constitute ‘‘carrying on a business” are not so apparent to a passer- 
by. One such case came up for consideration before Ramaswami, J., in Kesavan 
Nair v. Babu Naidu®, In that case, the person who was seeking eviction had cons- 
tructed an automobile factory in Thiruvottiyur High Road at Tondiarpet at a cost 
of six or seven lakhs of rupees. The machinery had been shifted to the building 
from Kozhikode. There was a small hutment in front of the building, which had 
to be removed before the Corporation of Madras would issue a licence for running 
the factory. The owner of the factory applied for eviction of the tenant in occu- 
pation of the hutment. The tenant pleaded that the landlord was not carrying 
on a business. The learned Judge held, in effect, that it was not necessary, in order 
that the owner of the factory may be said to be carrying on a business, that the 
factory should have gone into production. In the learned Judge’s words 

“where, in pursuance of a business venture a person has been performing several acts like 

erecting the building for the factory, shifting machinery from one place to another and applying 
for licence to the concerned authority, etc., the person is deemed to be ‘carrying on the business’ 
and it cannot be said that he only intends to carry on business”. 
A case slightly different on the facts but calling for the application of the same 
principle was considered by Viswanatha Sastri, J., in Venkataswami @ Sons v. 
Virabadraswami*®, In that case, a person who was doing wholesale business in cloth 
wished to add to it retail business. He had obtained the necessary licence and 
quota for carrying on a retail business and all that he had to do was to remove the 
cloth from his wholesale shop into the retail shop and begin to sell the cloth. The 
learned Judge held that he had started his business operations and that he could 
be said to be carrying on a business within the meaning of the expression in section 
7 (3) (a) (iii). That ruling has been followed by Balakrishna Ayyar, J., in Azimudeen 
Sahib v. Rangaswami Pillait. That case, if I may say so with respect, marks the 
limit to which the principle of these decisions may be extended. In the case before 
Balakrishna Ayyar, J., the petitioner-landlord was the owner of premises which were 
in the possession ofa tenant. The landlord sought to evict the tenant on the ground 
that he wanted them to carry on a business of his own. He wanted the premises 
in order that he might trade in mill cloth and stated that he had obtained a licence 
for the purpose from the appropriate authorities. The learned Judge held that the 
fact that the landlord had obtained a licence brought him within the ambit of the 
expression “a person who was carrying on a business.” 

In the case before us, there is no allegation, excep: that the petitioner had pur- 
chased this building in 1957 for the purpose of what he describes as ‘accommodating 
the business” which he was then carrying on under the name of ‘Ranjitha Vilas” 
that he had done any act in the way of carrying on or preparing for carrying on a 
business as hotel proprietor on the date on which he filed the application. He said 
expressly that he had to start a business of his own and that for that purpose he 
wanted the buildine. It is true that the avocation of hotel proprietor was with him 
a a A 

1. (1957) 1 M.L.J. 182. 3. (1955) An. W.R: 695. 
2. (1954) 2 M.L.J. 149. 4- (1958) 2 M.L.J. 389. 
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an old avocation and that nothing was more natural than that he should want to 
become a hotel propreitor again. But that would not render him, on the date on 
which he made the application, a person who was carrying on a business as hotel 
proprietor. He was on that date a person who had done business in the past as a 
hotel proprietor and who was intending to do business in the future as a hotel pro- 
prietor. ` Such a person is nof, in my opinion, a person who is carrying on a business. 
‘To hold otherwise would be to delete from section 7 (3) (a) (iii) the words “which he 
is Carrying on”, a function which the Court is powerless to perform. ‘It is true that 
the petitioner needed the building for the purpose of a business. But it is not correct 
to say that he needed it for the purpose of a business which he was carrying on. On 
the allegations made in the petition, the petitioner was not entitlell to apply foy 
relief under section 7 (3) (a) (iii) of the Act. o 


This petition is dismissed with costs. 
R.M. — Petition dismissed. 
IN THE HIGH COURT-OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. JusTICE RAMACHANDRA IYER. 


Kothandarama Gramani «a Appellant? 
a i 
Sellammal and others : "ve = Respondents. 


Civil Procedure Code (V of 1908), section 11, Explanation VI—Right claimed in prior suit on behalf 
of joint family—Subsequent suit by the son of a coparcener (party to the prior suit)—Negligence in the conduct of 
prior suit—Bar of res judicata. 


Where the prior suit was on behalf of the family in regard to the joint family rights a subsequent 
uit by the son of a coparcener who was a party to the prior suit, for the same claim would be barred 
by res judicata under Explanation VI to section 11, Civil Procedure Code. 


Even otherwise the son will be barred by res judicata because his father was a party to the suit 
and he should be deemed to have been completely represented in that suit. 


Negligence or gross negligence in the conduct of the previous suit would not take the subsequent 
` suit out of the bar of res judicata contained in the mandatory provisions of section 11, Civil Pro- 
cedure Code. i 
Appeal against the Decree of the District Court of South Arcot, in Original 
Suit No. 43 of 1953. 


S. V. Venkatasubramaniam, for Appellant. 
N. R. Raghavachariar and V. C. Srikumar, for First Respondent. 


The Court delivered the following . 

Jupement.—This is an appeal against the decree and judgment of the District 
Judge of South Arcot at Cuddalore in O.S. No. 43 of 1953 dismissing the appellant’s 
suit for a declaration that a settlement deed executed by his grandfather Varadappa 
in favour of his second wife Sellammal, the first respondent in the appeal, was void 
and not binding on the appellant. Varadappa who owned considerable properties 
was survived by his second wife Sellammal and 4 sons, respondents 2 to 5 to this 
appeal, Varadappa died in the year 1950. Prior to his death he executed a deed 
-of settlement Exhibit B-1 in favour of the first respondent giving her an interest for 
life in 36 acres of land. The sons of Varadappa were evidently not pleased with the 
‘settlement. They tried to trespass on the properties settled upon their step-mother. 
Thereupon the first respondent filed O.S. No. 113 of 1946 on the file of the District 
Munsif’s Court, Tindivanam, for a declaration of her right to the properties under 
the settlement and an injunction restraining the defendants to the suit from inter- 
fering with her possession. Three out of the four sons of Varadappa were made parties 
to the suit. The father of the appellant Chinnathambi was the fourth defendant to 
that suit. The defendants contested the suit on the ground that the properties were 
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joint family properties or at least jointly acquired properties and that Varadappa 
could not therefore validily make a settlement in favour of the first respondent. 
Varadappa who was alive at the time of the suit-was examined as the first witness 
ôn the side of the plaintiff in that suit. He supported the claim of the first respon- 
dent. The suit was in substance a claim by the first respondent against the rest of 
the members of the family putting forward the right of Varadappa to execute the 
settlement deed on the basis that the property was Varadappa’s self-acquired property 
or that even otherwise was valid on the footing that as the father of a joint Hindu 
family he was entitled to make a reasonable provision for the maintenance of his second 
wife. The defence was common to all the defendants. They set up the title in the 
family and contested the claim. The-District Munsif held that the properties settled 
were self-acGuired properties of Varadappa and that even if it were held to be joint 
family properties the settlement was a reasonable provision for the maintenance of the 
second wife having regard to the extent of the properties owned bythe family. In 
that view he decreed the first respondent’s claim. 


An appeal was taken to the Subordinate Judge of Cuddalore against the decree 
of the District Munsif. The learned Subordinate Judge affirmed the finding 
of the trial Court that the properties were self-acquired. But he held that the 
properties should be deemed to have been blended with joint family properties and 
therefore part of coparcenary property. In that view the learned Subordinate 
Judge allowed the appeal and dismissed the suit. i 


A Second Appeal was taken to this Court against the decree of the appellate 
Court. This Court set aside the decree of the Subordinate Judge on the ground that 
the plea of blending of self-acquired property with the other joint family property was 
not open to the defendants as they had not raised it in the trial Court. This Gourt 
therefore remanded the appeal for a further consideration by the Subordinate 
Judge on the other questions involved in this case namely whether the joint family 
properties were jointly acquired by the father and his sons and whether even if the 
properties were held to be joint family properties, provision made under Exhibit B-1 
in favour of the settlee could be deemed to be reasonable and proper one in the cir- 
cumstances of the case. The learned Subordinate Judge held in favour of the first 
respondent on both the points. He held that the properties were not joint family 
properties. He also held that Exhibit B-1 was valid and binding upon the members 
of the family. The result was that the decree of the trial Court was confirmed. 
A Second Appeal is stated to have been filed on behalf of the contesting defendants 
but that was rejected under Order 41, rule 11, Civil Procedure Code. 


The appellant who is the son of the fourth defendant to the previous suit has 
thereupon filed the present suit for a declaration that the settlement deed, dated 5th 
November, 1939, executed by Varadappa in favour of the first respondent was not 
valid and binding on him and praying for cancellation of the same., He impleaded 
to the suit not merely the first respondent but his father and uncles who are respon- 
dents 2 to 5 to the present appeal. The fifth respondent who is the youngest son of 
Varadappa contested the suit along with the first defendant. He was not made a 
party to the previous suit as evidently he did not contest the settlement deed. The 
contesting defendants raised several pleas as to the maintainablity’ of the suit. 
Other defendants were ex parte. 


_; . Fhe following issues were framed in the case: 

. (1) Whether the suit is barred by res judicata by the decree in Original Suit No. 113 of 1946 
and appeal therefrom. $ ; à 

(2) Whether the properties in the settlement are the joint family properties of plaintiff and 

defendants 2 to 5. : 
(3) Whether the settlement deed has not been acted upon. 
(4) Whether the suit is in time. 
(5) Whether the suit for declaration is maintainable. 
(6) To what relief, if any, is plaintiff entitled ? 
(7) Whether the father and uncles of the plaintiff have been grossly negligent in conducting 
Original Suit No. 113 of 1946 on the file of Tindivanam District Munsif’s Court. ` 
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The District Judge took up for trial issues 1 and 7. He came to the conclusion 
that the present suit was barred by res judicata by reason of the decree in O.S. No. 113. 
of 1946 and the appeal therefrom. On that finding he dismissed the suit. The 
plaintiff has thereupon filed the present appeal. bd 


The case for the plaintiff in regard to the question involved in the present appeal 
is that the decision in the previous suit could not operate as res judicata as the defen- 
dants therein failed to take an obvious plea that was open to them. That plea, 
according to him, was that the properties though they were acquired by Varadappa 
they should be held to be treated as joint family properties by him and therefore 
they lost their character as self-acquired properties in which even the Acquirer Vara 
dappa could not make a settlement like the one under Exhibit B-1. Ue thereforé 
contended that the present suit by the son of the fourth defendant therein is main- 
tainable as the conduct of the previous suit is vitiated by the negligence of the con- 
testing defendants thereto. 


Mr. S. V. Venkatasubramaniam the learned advocate for the appellant has 
referred me to the decision in Effuah Amissah v. Effuah Krabah1. In that case it was 
held that an action by or on behalf of a family may result in res judicata, but such an 
action, ifit were to bind absent or future members of the family, must be so constituted 
according to the local rules of procedure or by a representation order or in some other 
way that all such members can be regarded as represented before the Court. That 
was a case that went up to the Privy Council from Gold Coast Colony. We do not 
know the rules of procedure obtaining in the Gold Coast. It is not therefore possible 
to apply the principle of the decision of that case to our country where we are govern- 
ed by the Code of Civil Procedure. Explanation VI to section 11 of Civil Procedure 
Code, says : 

“Where persons litigate bona fide in respect of a public right or of a private right claimed in com- 
mon for themselves and others, all persons interested in such right shall, for the purpose of this section 
be deemed to claim under the persons so litigating ”. 

It is not stated by Mr. Venkatasubramaniam that there has been any fraud in the 
conduct of the previous litigation nor can it be said that there was any lack of bona 
fides. ‘The only complaint now made is that there has been negligence in the conduct 
of the previous Jitigation. That the previous litigation was on behalf of the members 
of the family would be clear from the nature of the defence that was put up in that 
case. The defendants to that action asserted not their individual right but their right 
as members of a joint family. I have already mentioned the fact that the fifth de- 
fendant to the present action was not made a party. It can be presumed that the 
fifth respondent was really one with His father in regard to the validity of Exhibit B-1. 
Therefore in the previous suit there was on the one side a claim by the father’s alienee 
supported by the fifth respondent setting up his- exclusive title which was contested 
by the other members of the family pleading title in the family. That would cer- 
tainly amount to litigating on behalf of the family. The learned District Judge 
was therefore right in holding that Explanation VI to section 11, Civil Procedure 
Code, would apply to the present case. 


Mr. Venkatasubramaniam then referred to the decision in Sundar Lal v. Chittare 
mal*, In that case it was held that the dismissal of suit for redemption of the mort- 
gage of the joint family brought by the father of the joint Hiridu family would not be 
a bar to the subsequent suit for redemption. The principle of this decision cannot 
however apply having regaid to the Full Bench decision of our Court in Venkata- 
narayana v. Somaraju®, where it was held that a Hindu father by virtue of his position 
as manager of the undivided Hindu family, would have the power to represent the 
entire family in all transactions relating to the family and that this right of represen- 
tation applied not merely to suits in connection with immoveable properties but also 
to other transactions as well. In the present case the matter can be viewed in two 
ways. First is that respondents 2 to 4 were agitating the previous suit on behalf of 





1 - ALR. 1936 P.C. 147 (P.C.). 3. (1937) 2 M.L.J. 251: LL.R. (1937) Mad.. 
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the family in regard to their joint family rights as against the alienee from the father. 
If that were so the Explanation VI to section 11, Civil Procedure Code, would apply 
and the decision in that suit would be res judicata. Even otherwise it can be held that 
so far as at least the appellant is concerned he will be barred by res judicata because 
his father was a party to the suit and he should be deemed to have been completely 
represented in that suit. 


Mr. S. V. Venkatasubramaniam then contended that as there was negligence 
in the conduct of the previous suit it should be held that he was entitled as a member 
of the joint family to agitate his own personal right in a subsequent litigation. The 
learned advocate argued that where the previous suit was conducted without due 
care and caution the result of that suit could not affect persons who were not eo nomine 
parties to the action. This statement of the law cannot be accepted. In Venkata- 
seshayya v. Kotiswara Rao}, the Privy Council has held that the provisions of section 11 
of the Code of Civil Procedure are mandatory, and the ordinary litigant who claims 
under one of the parties to the former suit can only avoid its provisions by taking ad- 
vantage of section 44 of the Indian Evidence Act, which defines with precision the 
grounds of such avoidance as fraud or collusion, or by showing a want of bona fides in 
the prosecution of the former suit and that is not for the Court to treat negligence, or 
gross negligence, as fraud or collusion, unless fraud or collusion is the proper inference 
from the facts. It is not the case of the appellant that there was any fraud or even 
want of bona fides but there was only negligence which amounted to gross negligence 
in the circumstances of the present case and that gross negligence would entitle him 
to ignore the previous decision. The Privy Council decision expressly states that 
even negligence or gross negligence cannot be a ground for setting aside the previous 
decision binding between the parties to the suit. The matter has been further con- 
sidered in a decision of a Bench of this Court in Nagamma Shedthi v. Korathu Hengsu®. 
That was a case whre it was held that in the absence of fraud or collusion a decree 
obtained by a Karnavan would be binding on the junior members of the family. ` 
The same would apply to the present case viewed either on the footing that it was a 
litigation fought on behalf of the family or on the footing that the appellant herein was 
represented by his father. Secondly, mere negligence or even gross negligence may not 
amount to any mala fide conduct. Negligence may be negligence by reason of an error 
of judgment on the facts at the disposal of the litigants. He might in all honesty have 
decided not to present a particular aspect of a case having regard to the evidence avail- 
able to him. ‘The mere fact that the case of blending was not put forward by the res- 
pondents 2 to 4 in the previous litigation cannot really amount to any negligence 
or mala fides. Further it must be pointed out that the lower Court tried the case on 
issues 1 and 7. Issue 7 related to the question of negligence. Admittedly evidence 
was not let in regard to that point. No attempt has been made to produce evidence 
to show what exactly was the negligence that was attributable to the conduct of the 
repondents 2 to 4 in the previous litigation. The appellant in order to succeed 
should have shown that there were materials available which were not taken note 
of by respondents 2 to 4 for proving the plea of blending in the former litigation. 


` This he failed to do. The only evidence let in on issues 1 and 7 are Exhibits B-1 to B-4. 


Beyond showing that the plea as to blending was not taken in the previous proceed- 
ings the evidence does not show that such a plea was available and that plea was not 
taken on acount of negligence. I am therfore satisfied that even factually the appel- 
lant has not been able to make out any case of negligence on the part of respondents 


¿2 to 4 when they conducted a litigation as stated above. The conclusion of the 


va 


. learned District Judge is therefore correct. This appeal fails and is dismissed with 


costs. 
VS. a Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIcE SUBRAHMANYAM. 


India Coffee and Tea Distributing Co., Ltd., with their Head ‘ ° 
office at Bombay and carrying on business at Madras with 
a Branch office at No. 2/21, First Line Beach, Madras .. Plaintif * 
v. 
The State of Madras represented by the Collector of Madras at 
the Collector’s office, 1st Line Beach, G.T., Madras .. Defendants. 


Madras General Sales Tax Act (IX of 1939), section 5 (v)—Sale of tea for deliey outside the State 
— Delivery’ —Means physical delivery only. ae : be 


: w 

The seller put the tea in a steamer in the port of Cochin, took a bill of lading and in appro- 
priate cases, had the goods insured on the buyer’s behalf and prepared an invoice and presented 
the documents at the branch of the National Bank of India at Madras. The Bank pays the price 
subject to discount in the case of a bill of exchange payable after sight and accepts the documents, 
The documents are then forwarded to the Bank in the foreign territory, according to the instruc- 
tions of the buyer and are delivered to the buyer. On the question whether such sales are exempt 
from the imposition of sales-tax. 


Held: The word ‘delivery’ in section means physical delivery of the tea sold and not 
delivery effected by documents. The word ‘delivery’ does not include anything which the law 
deems to be delivery but is restricted to physical delivery of the tea sold. 


_ The object of the Legislature in enacting section 5 (v) 7.e. the promotion of the export of 
tea also supports the above construction of the word ‘ delivery’ in the section. i 


The sales in the above contracts are exempt from taxation. 
V. Tyagarajan and T. V. Balakrishnan, for Plaintiff in both. , 
The ‘Additional Government Pleader (K. Veeraswami), for the Defendant in both. 


‘The Court delivered the following 

Jupcment.—Tea was sold by the plaintiff-company to buyers in Europe (in- 
clusive of the United Kingdom) and in Ireland and the United States. The con- 
tract, dated 25th October, 1948, in the documents marked today may be regarded 
as typical of the contracts of sale. The buyers in that contract are Tea Importers. 
Ltd., Dublin, The quantity of tea agreed to be sold had to be shipped to Dublin. 
during November, 1948. The contract’terms was F.O.B. Cochin. Payment was. 
guaranteed by an unconfirmed letter of credit at sight to be opened through the Bank 
of Ireland for advice to National Bank of India Ltd., Madras. The way the con- 
tract was performed was for the plaintiff to put the tea in a steamer in the Port of 
Cochin, take a bill of lading and in, appropriate cases, have the goods insured on 
the buyer’s behalf and prepare an invoice and present the bill of lading, the invoice 
and the policy of insurance at the branch of the National Bank of India at Madras.. 
The National Bank pays the price subject to discount in the case of a bill of exchange 
payable after sight and accepts the documents. The documents are then forwarded 
to the Bank in Dublin, New York, San Francisco or other place in foreign territory,. 
according to the instructions of the particular buyer and are delivered to the buyer. ° 
The facts stated above are proved by the documents and are not disputed by either 
the plaintiff or the State of Madras. On these facts, we have to ascertain whether 
the sale of tea made under these contracts is exempt from payment of sales-tax under 
section 5 (v) of the Madras General Sales Tax Act. 


Section 5 (v) exempts from taxation the sale of tea. “if the sale is for delivery > 
outside the State and delivery is actually so made”. So far as the transfer of pro- 
perty in the tea is concerned, this Court at the original trial (presided over by 
Ramaswami, J.) found that the property in the goods passed to the buyer at Madras. 
In O.S.A. Nos. 29 and 30 of 1955 preferred by the plaintiff, that finding was not 
challenged by the learned advocate for the plaintiff-appellant. It is therefore not 
open to the plaintiff at present to contend that the property in the tea did not pass 


SS Se ee ee ee ee ee 


* C:S. Nos. 51 and 163 of 1951. °°. : 13th November, 1958. 
. (22nd Kartika, 1880-Saka.) 
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to the buyer at Madras. It follows that he cannot seek to displace any subsidiary 
finding essentially implied in the finding relating to the passing of property. 


The plaintiff’s learned counsel said in opening his case at this hearing, that the 
National Bank of India, Madras, which paid the price or discounted the bill of ex- 
change presented by the plaintiff along with the invoice and the insurance policy, 
was notacting as the buyer’sagent but was acting as the seller’s agent—that the bank 

. was discounting his bill of exchange and forwarding his documents to the buyer for 
acceptance. The-purpose of that contention is to enable the plaintiff to prove that 
title passed not at Madras, where the documents of title were delivered by the plaintiff 
to the Nationa] Bank, but in the foreign country to which the National Bank for- 
warded the ddcuments of title and where the buyer accepted the documents with 
a view to tike delivery at the appropriate Port. I declined to receive evidence io 
that effect because I held that the finding that the property in the goods passed to 
the buyer at Madras is not a finding which is open to reconsideration at this hearing 
and that consequently evidence intended to prove that the property in the goods 
passed not at Madras, but in New York, Dublin or other foreign port of consign- 
ment, was not admissible. 


The only point that remains for consideration is whether the sale that was 
effected in Madras was for delivery outside the State of Madras and whether de- 
livery was in fact so effected, that is to say, effected outside the State of Madras. 


The primary mode in which delivery of goods sold is effected is for the seller 
actually to place the goods in the hands of the buyer. That may, for convenience, 
be described as physical or manual delivery. But delivery in ‘the eye of the law 
may also be effected by other modes. They are specified in section 33 of the Sale 
of Goods Act, 1930. Section 33 enacts: 


“Delivery of goods sold may be made by doing anyting which the parties agree shall be treated 
as delivery or which has the effect of putting the goods in the possession of the buyer or of any person 
authorised to hold them on his behalf.”’ 


In so far as delivery may be effected under section 33 in a manner other than 
the placing of the goods by the seller physically into the hands of the buyer, the 
delivery that is effected may for convenience be described as delivery in law. 


The first question that arises for consideration is whether, in the sales in the 
case before us, there was delivery in the State of Madras. There was no physical 
delivery of the goods in the State of Madras. The tea was put in a steamer in the 
Port of Cochin and the tea was delivered in Ports in countries beyond the seas. The 
question that we have to consider is whether there was delivery in law, of the tea, 
in Madras. Property in the tea passed to the buyer at Madras by delivery of the 
documents of title to the National Bank at Madras. That finding implies the finding 
that the National Bank accepted the documents as the buyers agent. Thereafter, 
any person to whom the National Bank endorsed the bill of lading became the owner 
of the goods and the Master of the ship was in possession of the goods on behalf of 
the buyer. Since carriage by sea was the mode authorised by the contract of sale, 
the carrier was the person authorised to hold the goods on behalf of the buyer, just 
as the National Bank in Madras was the agent authorised to pay the price and accept 
the documents of title. Delivery in law of the tea was, by virtue of section 33, made 

- by the seller in Madras to the buyer’s agent and thereby to the buyer, by the delivery 
-of the documents of title, and the carrier became the buyer’s agent. i 


The contract, of which the contract, dated 25th October, 1948, is typical, ex- 
pressly stated that payment would be made by the buyer through the National Bank 
at Madras. Therefore transfer of property at Madras was within the contemplation 
of the parties when they entered into the contract. It follows that delivery in law 
of the tea at Madras was delivery effected in accordance with the terms of the agree- 
ment. Therefore, if the term “delivery” in section 5 (v) of the General Sales Tax 
Act includes delivery in law and is not restricted to physical delivery of the goods 
the assessment of the sales to tax would be correct. ‚On the other hand, if the term 


294 {r i> “THE MADRAS LAW JOURNAL REPORTS. - [1959 
“ delivery in section 5 (v) excludes delivery inlaw and is restricted to delivery in 
fact or physical or manual delivery, then the assessment is beyond the jurisdiction 

of the State and is void. , : i 


“ Delivery may be either manual or physical delivery or may be delivery in law. 
In deciding whether the word ‘‘delivery” in section 5 (v) includes delivery in law, 
we have to have regard to the objects of the Legislature in enacting section 5 (v). 
The object obviously was the promotion of thé export of tea. The Legislature - 
intended that where tea was exported from the State’for being delivered outside 
the State, the sale which resulted in such export should be exempt from taxation. 
That object would not be wholly achieved. if we hold 'that delivery of documents 
of titl_ in the’State of Madras would make the sale liable to taxation, It is a rule 
of con truction that general words in a statute admit of indefinite extension or restric- - 
tion, aSccording to the subject to which they relate, and the scope and object in con- 
templation (Maxwell on Interpretation of Statutes, 1oth edition, page 18). The 
same rule is thus stated by Craies. General words must be understood as used with 
reference to the subject-matter in the mind of the Legislature and limited to 
it. (Craies on Statue Law, 5th edition, page 166). It does not seem reasonable 
to hold that the Legislature intended a.sale where tea grown in Madras was shipped 
in Cochin for being delivered in Dublin to be liable to tax in the State of Madras 
if the documents of title were delivered to a Bank at Madras while a similar consign- 
ment of tea ‘shipped from the same port to the same destination would be exempt 
from taxation if the seller took the precaution of having the documents of title de- 
livered to a bank in Quilon or Cochin or some place outside the State of Madras. 
Subjecting sellers of tea in Madras to handicaps in the matter of the realisation of 
price of the goods exported to foreign countries is not conducive to the promotion 
of exports. ; ‘ 


The ‘statute exempts from taxation sales of tea for delivery outside the State, 
that is to say, sales which are made in order that delivery may be effected outside 
the State. The word “ delivery ” in that context is deprived of substance if we 
regard it as other than delivery of the tea sold and construe it as extending to delivery 
of documents of title relating to the tea. I hold that the word “ delivery ” in sec- 
tion 5 (v) means physical delivery of the tea sold, and not delivery effected by docu- 
ments. The word “ delivery ” does not include anything which the law deems to 
be delivery but is restricted to physical delivery of the thing sold. ‘It is not disputed 
that in every one of the sales to which these suits relate the tea was actually delivered 
in, ports in foreign countries. 


I find that every one of the sales subject to the assessments complained of in 
these suits was a sale which was exempt from taxation under section 5 (v) of the 
‘Madras General Sales Tax Act. i f 

_ The parties will file a memo. stating the statistical consequences of the findings 
recorded in the appeal and in this judgment. Post on 11th November. 


V.S. i Orders accordingly. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RajaMannar, Chief Justice, Mr. Jusriag RAMACHANDRA 
IYER AND Mr: Justice GANAPATIA PILLAI 


Muppudathi Pillai 
U. 
Krishnaswami Pillai and others 
o Shecific Relief fict (I of 1877), sections 39 and 41—Scope and applicability. 


Section 39% the Specific Relief Act embodies the principles of quia timet actions in which a party 
is?allowed to anticipate a danger and institute a suit to cancel a document. Three conditions are 
requisite for the exercise of the jurisdiction of the Court under thatsection: (1) the instrument 
should be such that it is void or voidable against the plaintiff ; (2) the plaintiff should reasonably 
apprehend serious injury by the instrument being left outstanding ; and (3) the Court should consider 
it proper to grant the relief of preventive justice. There could be no reasonable apprehension of any. 
injury to a plaintiff where a third {larty asserting a hostile title to that of the plaintiff creates a docu- 
ment. To such cases section 39 could have no application and consequently the Courts have no 
jurisdiction under section 41 of the Act to direct payment of compensation. 


Venkama Naidu v. Syed Vilijan Chisty, (1950) 2 M.L.J. 587 : I.L.R. (1951) Mad. #40 and Ammani 
Ammal v. Ramaswami Naidu, (1918) 37 M.L.J. 113, referred. : 

Appeal against the Decree of the Court of the Subordinate Judge of Ramanatha- 
puram at Madurai in Appeal Suit No. 78 of 1952 preferred against the Decree of the 
Court of the District Munsif of Sattur in Original Suit No. 178 of 1950. ~ 


K. Vaitheeswaran, for Appellant. . ‘ 
Messrs. Chetty, Shetty and V. Meenakshisundaram, for Respondents. 
The Order of Reference was made by 


Krishnaswami Nayudu, 7.t—The appeal arises out of a suit to declare the plaintiffs’ 
right to the A Schedule properties and to direct delivery of possession of the same. 
The 2nd defendant is the appellant. The suit properties originally belonged to one 
Vinayagam Pillai. The plaintiffs are the sons of Vinayagam Pillai by his first wife. 
Vinayagam Pillai married a second wife Vellayammal in whose favour he executed 
a sale deed of these properties on 5th September, 1930. Vellayammal died in 1935 
leaving no issue. Vinayagam Pillai died in 1940 leaving the plaintiffs, his undivided 
sons, and his first wife who is the 5th defendant. On 7th May, 1940, Vellayammal’s 
mother Krishnammal, claiming to be her stridhana heir, sold these properties to one 
.Sankarapandia Thevar and eventually the 2nd defendant puchased them under Exhi- 
bit B-4 dated 3rd March, 1945 fromthe 1st defendant, to whom Sankarapandia 
Thevar sold the properties in 1944. The question arose as to who would be the 
lawful heirs of Vellayammal, whether the mother who purported to deal with the 
properties, or her husband and his heirs, viz., the plaintiffs and the 5th defendant, 
‘which again depended on the form of Vellayammal’s marriage with Vinayagam 
Pillai. Both the Courts held that it was in the Brahma form with the fesult that the 
mother could not be a stridhana heir, but only the plaintiffs. As Krishnammal had 
-no title to deal with the properties, the sales in favour of the 2nd defendant and others 
were held to be void and wholly inoperative. 


«e Appellant® 


Pa 


= Respondents. 


The further point that was raised and considered by the lower Courts and urged 
. before me is as to whether, notwithstanding the, void nature of the sale the 2nd defen- 
dant is not entitled to be paid any compensation for the amount of consideration 
which he parted with for the sale of item under Exhibit B-4. The contention of the 
appellant is that the consideration for the sale was for the purpose of discharging the 
decree debt due by the plaintiffs’ father Vinayagam Pillai in O.S. No. 193 of 1936 on 
the file of the District Munsif’s Court, Sattur, and to raise the attachment of the 
a E 
* S.A. No. 1080 of 1953. . 25th February, 1959, 


(6th Palguna 1880—Saka). 
T 18th November, 1955. 
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properties which were sought to-be sold to the and defendant. In view of the 
plaintiffs having derived benefit by the sale of item g in favour of the 2nd defendant, 
the 2nd defendant claims entitled on equitable grounds to bė paid the sum of Rs, 
goo, which was the consideration which he parted with. : 


Section 41 of the Specific Relief Act is sought to the aid of the appellant. The 
section provides: .. . 
“ On adjudging the cancellation of an instrument, the Court may require the party to whom such 
relief is granted to make any compensation to the other which justice may require.” 
As to when cancellation of an instrument may be ordered is provided for in section 
39 of the Specific Relief Act, which says : ae A DR 
“Any person against whom a written instrument is void or voidable, who has reasonable appre- 
hension that such instrument, if left outstanding, may cause him serious injury, may sue to have jt 


adjudged void or voidable ; and the Court may, in its discretion, so adjudge it and order it to be 
delivered up and cancelled.” 


The Courts below held that the sale was an unauthorised dealing with the property 

by a person who had no title to the property and therefore void and following the 

decision in Ammani Ammal v. Ramaswami Naidu, the appellant’s claim for compensa- : 
tion was négatived. Sa i 


In Ammani Ammal v. Ramaswami Naidu!, the guardian of a minor sold the minor’s 
property as his own property and part of the consideration for the sale went in dis- 
charging of debts binding on the minor. The minor after attaining majority sued 
for a declaration that the sale was not binding on him and sought to recover posses- 
sion. It was'held that he was entitled to recover possession without repaying the 
debts binding on him discharged from and, out of the purchase money and that the 
alienee was not entitlėd to'be paid the amount of binding debts discharged either un- 
der sections 39 and 41 of the Specific Relief Act or under any rule of equity. There 
was however a morigage subsisting on the property and binding on the minor which 
the purchaser paid off. It was held that since the ali nee in good faith purchased 
the property from the guardian and as such purchaser felt himself bound to pay a 
mortgage charge created -by the real owner which charge the plaintiff was himself 
under an obligation to meet, the alienee was entitled to be subrogated to the rights 
of the mortgagee in so far as his money went in discharge of the mortgage and the 
motgage money was directed to be deducted from the amount decreed to the plaintiff 
for mesne profits. It was also held that the equitable doctrine enunciated in sections 
39 and 41 of the Specific Relief Act would not apply for the reason that, the suit was 
not one for cancellation of the document but for recovery of possession, and Napier, J., 


took the view that there was no-need to have the document cancelled and observed:, ` 


‘This is a suit by the true owner to recover possession of the property.. The title adverse to 
him is not one procured from him or from any one under whom he claims or from any one who pur- 
ported to convey an interest of his. It seems to me therefore that there can be no necessity for him to 
apply to have the document cancelled and further that the Court would have ho jurisdiction to do 
so.”? r it j ‘ Po a $ 

The Privy Council decision in Balwant Singh v. R. Clancy? was relied upon. 
In that case the suit was on a mortgage executed by a minor without disclosing his. 
minority and when the mortgage was sought to be enforced it was-held that the mort- 
gage was void and of no effect and was not merely voidable. ' 


-Reliance was placed on the decision in Venkama Naidu v.'Sayed Vilijan Chisty®,, 
where a Mahomedan after attaining majority sued for partition and possession óf his 
share of the properties of his deceased father sold by his mother during his min rity, 
and it was found that the sale was to discharge a mortgage and to pay Offa decree- 
debt of the father, it was held that the circumstances were such that empowered the 
Court to award compensation to the ailenee under section 41 of the Specific Relief 


Act. There the suit was for recovery of possession and with reference to the argu- 





1. (1918) 37 M.LJ. 113. 3., (1950) 2 M.L.J.°587 : ILL.R: (1951) Mad.. 
2. (1912) 23 M.L..J. 18: L.R. 39 LA. 109: 770. 
LL.R. 34 All. 296 (P:G.). 
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ment that the suit not being for cancellation of the instrument the application of sec- 
tion 41 of the Specific Relief Act was not attracted, the Bench took the view that the 
language of the section was very wide and gave a large discretion to the Court to. 
nfake an order for compensation if the ends of justice required such compensation 
to be awarded where the Court adjudged that a deed was void. The decisions on 
the subject have been reviewed in that case but the Bench decision in Ammani 
Ammal v. Ramaswami Naidu, however does not appear to have been placed before 
the learned Judges. 


, 


In Kunhibi v. Kalliant Ammal®; Wadsworth, T took the view that the appli- 
cation of the egyitable doctrine enunciated in section 41 of the Specific Relief Act does 
not arise aries suit is not for cancellation. With reference to the observations-of 
Krishnaswami Aiyangar, J., in Hanumantha Rao v. Sitharamayya?, raising the question 
~ whether section 41 of the Specific Relief Act would not equally apply when it is the 
defendant who seek to cancel the instrument, Wadsworth, J., observed that it is 
unnecessary to go into the question for the purpose of the case he was considering 
where the defendant does not have to ask for the cancellation of the mortgage, but 
can merely plead that it is a void transaction which he is entitled to ignore. His 
view was that, © D 


“to hold that the minor as defendant to a suit on a void mortgageyzis bound to.pray for its can- 
cellation and to restore the benefit received, would be to give the mortgagee a right to enforce his 
void contract by compelling the minor to pray for cancellation : that is to say, the person who has 
entered into a void contract with some person not authorised to bind the minor would be given a 

- weapon whereby he could force the minor to honour the contract in part ” 


and the learned Judge held that there is no obligation upon the defendant to com- 
pensate either under section 41 of the Specific Relief Act, or on general equi- 
table grounds. 


In Hanumantha Raov. Sitharamayya®, to which decision Krishnaswami Aiyangar, 
J., was a party, the appeal arose out of a suit to set aside a number of sale deeds 
and section 41 of the Specific Relief Act was held therefore to apply and it was 
held that . 


‘ethe statutory discretion vested in the Courts of this country by section 41 of the Specific 
Relief Act is of wider amplitude than the corresponding rule of equity administered in England, 
where there is no such statutory counterpart, and once it is found that the requirements of the 
section are satisfied and there exist circumstances which call for the exercise of the discretion ‘the 
Court is bound to afford relief without being hampered by -reference to the limitations which 
surround the corresponding,rule, of equity as administered elsewhere”. 

The observations of Krishnaswami Aiyangar, J., which were relied. upon, were, as 
observed by Wadsworth, J., obiter dicta. , In Hanumantha Rao v. Sitaharamayya? 
also the decision of Sadasiva Aiyar and Napier, JJ., in Ammani Ammal v. Ramaswmi 
Naidu! does not appear to have been cited or comisidered.’. | : 
. In the present case, the sum of Rs. goo-has been found to have been paid to 

- discharge the decree in: OS. No. 193 of 1936 obtained against the father of the plain- 
tiffs iù pursuance of which'the suit propérty was under attachment, Exhibit Beg 3 is 
the extract from the suit register relating to O.S. No. 193 of 1936 on the filé of the 
District Munsif’s Court, Sattur. It shows that the attachment of the immovables was 
ordered and it is seen that one of the immovables attached was the suit property 
and the plaintiffs were brought on record as the legal representatives of the deceased 
Vinayagam Pillai, that they applied by pleader and-asked for two months’ time and 
that. hë execution petition was disposed-of on 27th October, 1943; but the attachment 
was a'lowed to continue. The contention is that in the circumstances where the sale 
was for the purpose of discharging the binding debt on the minor plaintiffs and the 
plaintiffs having had the benefit of the payment by the property becoming free from 
the said attachment, they are liable to recoup the purchaser the amount in respect of 
which they had the benefit. It appears to me that the doctrine enunciated in section 





“1. (1918) 37 M.L.J. 113. by Ons 3. (1939) 2 M-L.J. 195: I.L.R. (1939) Mads 
+2.’ (1939) 2 M.L.J. 463. . 203. < ' 
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41 of the Specific Relief Act could be applied only when the Court adjudges the 
cancellation of the instrument, the relief as to concellation being provided in section 
39. Chapter V of the Specific Relief Act deals with cancellation of instruments and 
section 39 deals as to when cancellation may be ordered, Section 40 refers to casts 
where the Court may direct partial cancellation of the instrument and section 41 
provides for reliefs which may be granted consequent on such cancellation. To 
entitle the appellant to seek relief under section 41, prima facie the suit must be one 
for cancellation of the instrument. There must be a decree directing the cancel- 
Jation of the instrument, when alone, according to the strict language of section 
41 relief by way of compensation could be granted. aha i 

+ In view of the conflict-of decisions as to the application of the eqii€able doctrine 
statutorily provided for in section 41 of the Specific Relief Act, I am of opinion that 
the same may be resolved by a Bench or Full Bench, as the Honourable the Chief 
Justice may decide. The papers may be placed before the Honourable the Chief 
‘Justice for orders as to posting. 


An argument was advanced that the appellant is entitled to be reimbursed. un- 
dex sections 69 and 70 of the Contract Act. But in'the absence of further facts as to 
whether the suit property alone was the subject-matter of the attachment in O.S. No. 
193 of 1936 and whether’the payment could be said to be voluntary, it is not 
possible to consider this argument. ~ 


(The Second Appeal in pursuance of the above Order of Reference came on for 
hearing before the Full Bench (Rajamannar, C. J., Ramachandra Iyer and Ganapatia 
Pillai, FJ)? i 

The Opinion of the Full Bench was expressed by 


Ramachandra Iyer, J-—This appeal involves the determination of a question as 
to,the scope of section 41 of the Specific Relief Act. 


One Vinayagam Pillai owned the suit properties. He executed a sale of them 
46 his second wife, Vellayammal. She pre-deceased her husband. Her mother, 
Krishnammal, claiming to be her heir sold the properties, which, ultimately vested in 
certain alienees of whom the appellant is one. Vinayagam Pillai died leaving behind 
him his first wife, and respondents 1 and 2, his sons through her. Respondents 1 and 
2 filed the suit, out of which this appeal arises, for recovery of possession of the pro- 
perties from the alienees on the footing that they as the heirs of Vinayagam were en- 
titled to the same. They impugned the binding nature of the sale by their father to 
Vellayammal and also of Krishnammal’s right to convey the suit properties. 


The alienees resisted the suit by pleading that Krishnammal was the lawful heir 
of Vellayammal as according to them the latter’s marriage to Vinayagam was in the 
Asura form. They also pleaded that if Krishnammal’s sale were held to be not binding 
on respondents I and 2, they should reimburse the alienees to the extent to which the 
consideration for the sale went in discharge of the debts of Vinayagam. The appel- 
lant was the second defendant to the suit. He claimed that the consideration of Rs. 
goo paid by him went in discharge of a decree against Vinayagam and that therefore 
in equity, the respondents should pay him that amount before possession of the pro- 
erties were directed to be delivered. 


Both the lower Courts found that the respondents 1 and 2 were not born on the 
date of the conveyance by their father to his second wife, that the marriage between’ 
the said two persons was in the Brahma form, and that the former succeeded to the 
properties left by latter on her death. The appellant, the second defendant to the 


‘action, one of the alienees, has filed this second appeal. 


Krishnaswami Nayudu, J., who heard "the appeal, accepted the finding of the 
lower Court that the marriage being in the Brahma form, Vinayagam would succeed 
+o the properties left by Vellayammal in preference to her mother. On the alterna- 
tive claim for repayment of the consideration for the sale, the learned Judge was of the 
view that the rule enunciated in section 41 of the Specific Relief Act could be applied 
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only when the Court adjudged cancellation of an instrument in the cases provided for 
in section 39 of the Specific Relief Act. But he held that there was a conflict bet- 
ween the decisions in Ammani Ammal v. Ramaswami Naidu! and Venkama Naidu v. 
Sayed Vilijan Chisty?, and the appeal was thereupon directed to be posted before us. 


The appellant who derives title under Krishnammal acquired no title by the 
purchase. Krishnammal’s claim was adverse to the real owner Vinayagam and the 
sale by the former could in no sense be on behalf of the latter. It is no doubt true 
that the price paid by the appellant was utilised for the payment of a decree debt of 
Vinayagam for which the property sought to be conveyed was attached but that 
payment was made under the contract with Krishnammal. The claim of the res- 
pondents is irtue of their own title which remained unaffected by the sale deed 
executed by.jMishnammal. That sale was in assertion of a title hostile to Vinaya- 
gam and could neither avail against the respondents’ title nor cast a -cloud on it. 
The question then is whether in such a sale where the consideration went for the 
benefit of the owner, the alienee could invoke the provisions of section 41 of the 
Specific Relief Act as to claim compensation from the owner of the property to the 
extent to which his moneys went in for his benefit. 


In Ammani Ammal v. Ramaswami Naidu}, a minor owned the property. His 
guardian claiming the property to be his own purported to sell the same and part 
of the consideration for the sale went in discharge of debts binding on the 
minor. On attaining age of majority the minor sued for a declaration that the sale 
was not binding on him, and sought to recover possession and mesne profits from the 
alienee, The sale having been held not to convey a valid title to the alienee, the latter 
claimed to be paid out the amount of binding debts discharged out of his moneys. 
The learned Judges held that the alienees would not be entitled to be paid those 
sums, ~ 

Venkama Naidu v. Sayed Vilijan Chisty?, was a case in which a minor co-sharer, a 
Muhammadan, filed a suit for partition and recovery of possession of certain lands 
impugning the alienation made'by his mother, who could under the personal law be 
only a defacto guardian. Out of the consideration for the sale certain debts binding 
on the minor were discharged, and the question arose when declaring the sale to be 
void and not binding on the quandom minor whether’ the Court had jurisdiction to 
award compensation to the disappointed alienee under section 41 of the Specific 
Relief Act. The learned Judges answered the question in the affirmative. Deliver- 
ing the judgment of the Bench, Viswanatha Sastri, J., observed at page 590 as follows: 

“€ Section 39 of the Specific Relief Act empowers the Court to adjudge a written instrument 

void and order its cancellation at the instance of a party who may be injured by the instrument, 
if left outstanding. That the person seeking cancellation need not himself be a party to the 
instrumen is shown by Illustrations (b) and (c) to section 39.” 
The learned Judges held that although the alienation by the de facto guardian of a 
Muhammadan minor was void in law, there was jurisdiction in the Court to award 
compensation to the alience to the extent of the consideration utilised for the benefit 
of the minor under section 41 of the Specific Relief Act. 

Krishnaswami Nayudu, J., in his order has pointed out that the learned Judges 
who decided Venkama Naidu v. Sayed Vilijan Chisty®, did not consider the decision in 
Ammani Ammal v. Ramaswami Naidu!, and that there was conflict between the two 
decisions. We are unable to share this view. In our opinion, there is no conflict 
between the two decisions aforesaid, though the observations of Viswanatha Sastri, 
J; Sones above taken out of their context may appear to be a little broadly 
“stated. s 

In Nathu v. Balwantrao’, a Hindu mother sold as her own a property belonging 
to her minor adopted son. The purchase money was however applied by her in 
payment of debts for which the adopted son would be liable under the law and there- 
by he benefited by it. The minor had a guardian of property appointed by Court. 
The adopted son on attaining majority sued to set aside the alienation. On the: 





1. (1918) 37 M.L.J. 113. 770. 
2. (1950) 2 M.L.J. 587 : I.L.R. (1951) Mad. 3. (1903) I.L.R. 27 Bom. 390. 
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sale being found to be invalid the alienee claimed compensation in equity. The 
` learned Judges-rejected the claim. i 


In order to appreciate the principle on which the aforesaid decisions are based ; 
it is necessary to refer to the relevant provisions of the Specitc Relief Act. Section a1 
of the said Act is contained in Chapter V which deals with the cancellation of 
the instruments. It runs: 

“On adjudging the cancellation of an instrument, the Court may require the party tc whom such 
reliefis granted to make any compensation to the other which justice may require.” 
It is clear from the provisions of the section that the jurisdiction to award compena- 
tion would arise when the Court,adjudges the cancellation of an instrument. The 
relief as to cancellation of an instrument is provided for under sectio§ go of the Act. 
It becomes, therefore, relevant to consider as to what are the cases P TRAEN section 
39 would apply and whether it would comprehend the case ofan instrument executed 
by a person claiming under a title different from and hostile to the person seeking 
cancellation. Section 39 states: , 
7“ Any person against whom a written instrument is void or voidable, who has reasonable 
-apprehension that such instrument, if left?outstanding, may cause him serious injury, may sue to 


have it adjudged void or voidable ; and the Court may, in its discretion, so adjudge it and order 
it to be delivered up and cancelled. 


If the instrument ‘has been registered under the Indian Registration Act the Court shall also 
send a copy of its decree to the officer in whose office the instrument has been so registered ; and 
such officer shall note on the copy of the instrument contained in his books the fact of its cancellation”. 
It may be'noticed that the above section applies not merely to the case of an instru- 
ment which is voidable but also one that is void. Section 35 provides for the case 
of rescission of voidable contracts. It is evident that section 39 covers not only a 
case contemplated under section 35, but also a wider field, that is, a case of a void 
‘document, which under the law need not be set aside. 


The principle is that such‘documents though not necessary to be set aside may, 
if left outstanding, be a source of protential mischief. The jurisdiction under section 
39 is, therefore, a protective or a preventive one. It is not confined to a case of 
fraud, mistake, undue influence, etc., and as it has been stated it was to ‘prevent a 
document to remain as a menace and danger to the party against whom under 
different circumstances it might have operated. A party against whom a claim 
under a document might be made is not bound to wait till the document is used 
against him. If that were so he might be ina disadvantageous position if the 
impugned document is sought to: be used after the evidence attending its execution 
has disappeared. Section 39 embodies the principle by which he is allowed to 
anticipate the danger and institute a suit to cancel the document and to deliver it 
up to him. The principle of the relief is the same as in quia timet actions. 


Whitley Stockes in The Anglo Indian Codes, Vol. 1, dealing with Chapter V ` 
of the Specific Relief Act states at page 934 as follows : 


“Chapter V declares that any person against whom 4 written instrument is void or 
voidable, who has-reasonable apprehension that if left outstanding it may cause him serious injury, 
may obtain an adjudication that it is void or voidable and an order that it be delivered up and 
cancelled. The relief extends to a forged instrument, and also to one originally valid but 
which has subsequently become forged. The chapter applies to cases not infrequent in India, 
where a party gets possession of a document, on which he might not indeed be able to found a claim 
in a Court of Justice, but which might give him such prima facie right against the other as would 
expose him to vexatious demands and litigation ”. i ` 
The learned Author points out that section 39 of the Specific Relief Act was taken 
for the most part from the Draft New York Civil Code, Articles 1906 and 1098. . That, 
principle” has been set out in Story on Equity Jurisprudence, English edition 
(1920) in Article 694, thus: >: 

“Tet is obvious that the jurisdiction, exercised in cases of this sort, is founded upon the 
administration of a protective or preventive justice. If, therefore, the instrument was void for 
matter apparent upon the face of it, there was no call to exercise the jurisdiction, with the possible 
‘exception of instruments forming a cloud upon the title to land. The party is relieved upon the 
principle, as itis technically called guia timet; that is, for fear that such agreement, securities, 
deeds, or pe instruments may be vexatiously.or injuriously used against him, when the evidence 


to impeach them may be lost; or that they may now throw acloud or suspicion over his title or 
interest ”. ; 
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The provisions of section 3g make it clear that three conditions are requisite for 
the exercise of the jurisdiction to cancel an instrument : (1) the instrument is void or 
voidable against the plaintiff; (2) plaintiff may reasonably apprehend serious injury 
by the instrument being left outstanding ; (3) in the circumstances of the case the 
Court considers it proper to grant this relief of preventive justice. On the third as- 
pect of the question the English and American authorities hold that where the docu- 
ment is void on its face the Court would not exercise its jurisdiction while it would 
a it were not so apparent. In India it is a matter entirely for the discretion of the 

ourt. a 


‘The question that has to be considered depends on the rst and 2nd conditions 
get out aboye; As the principle is one of potential mischief, by the document re- 
maining onMAnding, it stands to reason the executant of the document should be 
either the plaintiff or a person who can in certain circumstances bind him. It is 

. only then it could be said that the instrument is voidable by or void against him. 
The second aspect of the matter emphasises that principle. For there can be no appre- 
_ hension if a mere third party asserting a hostile title creates a document. Thus relief 
. under section 39 would be granted only in respect ofan instrument likely to affect 
the title of the plaintiff and not of an instrument executed by a stranger to that title. 


Let us take as example a trespasser purporting to convey the property in his own 
right and not in the right of the owner, In such a case a mere cancellation of the 
document would not remove the cloud occasioned by the assertion of a hostile title, 
as such a document even if cancelled would not remove the assertion of the hostile 
title. In that case it would be the title that has got to be judicially adjudicated and 
declared, and a mere cancellation of an instrument would not achieve the object. 
Section 42 of the Specific Relief Act would apply to such a case. The remedy under 
section 39 is to remove a cloud upon the title, by removing a potential danger but it 
does not envisage an adjudication between competing titles. That can relate only to 
instruments executed or purported to be executed by a party or by any person whoe 
can bind him in certain circumstances. It is only in such cases that it can be said 
there is a cloud on his title and an apprehension that if the instrument is left outstand- 

. ing it may be a source of danger. Such cases may arise in the following circumstances. 
A party executing the document, or a principal in respect of a document executed by 
his agent, or a minor in respect ofa document executed by his guardian de jure or de 

' Jacto, a reversioner in respect of a document executed by the holder of the anterior 
limited estate, a real owner in respect of a document executed by the benamidar, etc. 
This right has also been recognised iñ respect of forged instruments which could be 
cancelled by a party on whose behalf it is purported to be executed. In all these 
cases there is no question of a document by a stranger to the title. The title is the 

.same. But in the case of a person asserting hostile title, the source or claim of title 
is different. It cannot be said to be void against the plaintiff as the term void or 

voidable implies that but for the vitiating factor it would be binding on him, that is, 
he was a party to the contract. 


There is one other reason for this conclusion. Section 39 empowers the Court 
after adjudicating the instrument to be void to order the instrument to be delivered 
up and cancelled. Ifthe sale deed is or purported to have been executed by a party, 
the instrument on cancellation could be directed to be delivered over to the plain- 
tiff. Ifon the other hand such an instrument is executed by a trespasser or a person 
claiming adversely to the plaintiff it not possible to conceive the instrument being 
: delivered over not to the executant but his rival, the plaintiff. 


In Ammani Ammal v. Ramaswami Naidu+, Napier, J., after referring to the provi- 
sions of sections 39 and 41 of the Specific Relief Act observed at page rai : 


“To my mind it is clear that there is no necessity to have this document cancelled. The Ilus- 
trations to section 39 indicate that it is only where a party cannot get his legal remedy without first 
having the document set aside that he comes within the section. This is a suit by the true owner to 
recover possession of the party. The title adverse to him is not one procured from him or from any one 
under whom he claims or from any one who purported tō convey an interest of his. Jt seems to me 
a ee ee 
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therefore that there can be no necessity for him to apply to have the document cancelled and further 
that the Court would have no jurisdiction to do so.” 

We accept this statement of the law. We already referred to a passage in the 
judgment of Viswanatha Sastri, J., in Venkama Naidu v. Sayed Vilijan Chisty+, There 
the learned Judge referred to the fact that Illustrations (b) and (c) to section 39 refer 
to cases where the person seeking cancellation need not himself be a party to the 
instrument. But it may be noticed that in the cases referred to in those illustrations 
the title is the same. Illustration (b) refers toa case of forged instrument. That 
would be a case where the instrument isspurported to be executed on behalf of the 
plaintiff, and if that instrument were kept outstanding it may be a case of danger to 
his title. {llustration (c) is again a case where the vendor after parting with the 
property grants a lease. In such a case the purchaser would be ehjtled to have 
the lease cancelled. Those cases are only illustrations of the propegition that the 
Court has the power to cancel the sale deed executed or purported to be executed by 
the plaintiff or persons who could otherwise bind him. ‘The decision in Venkama 
Naidu v. Sayed Vilijan Chisty, is a case where the sale was executed by a de factoguardian 
of a Muhammadan minor. Such a conveyance would be void in law. But never- 
theless the de facto guardian purported to act on his behalf, and the deed if left out- 
standing could cast a cloud upon the title of the plaintiff. The case would obvious ly 
come under section 39. The learned Judges in that case have exhaustively referred 
to the various cases on the subject in support of their conclusion. It is unnecessary to 
deal with them here beyond stating that all those cases were cases of documents exe- 
cuted either by the minor alleging himself to be a major or by his gardian, de jure or 
de facto, but always purporting to act on his behalf. That case would be entirely 
different from a case of sale by a person asserting a title hostile to that of the plain- 
tiff, as in the cases referred to above namely, Nathu v. Balwanturao® and Ammani Ammal 
v. Ramaswami Naidu?. It is true that section 39 may apply to persons other than 
the actual party to the instrument, for instance to the case of an agent selling without 
authority, or a case where the person commits forgery purporting to sell on behalf of 
the plaintiff. It is even possible to conceive that a creditor can in certain circum- 
stances impugn the document created by his debtor. In all those cases as pointed 
out already the title which is sought to be protected is the title of the plaintiff, and 
not an adjudication as against any riyal claimant. Venkama Naidu v. Sayed Vilijan 
Chisty1, related to a case where a document was executed purporting to bind the 
plaintiff. Ammani Ammal v. Ramaswami Naidu’, is a case of the latter category, that is, 
where a document is executed by a person claiming hostile title. That would not{be 
comprehended by section 39. There is, therefore, no conflict between the decision 
in Ammani Ammal v. Ramaswami Naidu®, and that in Venkama Naidu v. Sayed Vilijan 
Chisty. 

In our opinion, section 39 will not apply to a case like the present where the sale 
was executed by a person claiming title adverse to that of Vinayagam Pillai, and 
therefore, the Court would have no jurisdiction under section 41 to direct payment 
of compensation by the plaintiff to the appellant before obtaining relief as to posses- 
sion. To hold otherwise would mean that a mere volunteer who paid the debt of 
the plaintiff would be able to recover the same. 


As the question whether the appellant will be entitled to be paid back his moneys 
on any principle like salvage lien, unjust enrichment or under the provisions of 
sections 69 and 70 of the Contract Act has still to be considered before the appeal 
could be finally disposed of, the appeal will be posted in the usual course for disposal. 

Then the Second Áppeal came on for final disposel béfore Ramaswami, J., who 
delivered the following 


YupcmEntT.—This second appeal is preferred against the decree and judgment 
of the learned Subordinate Judge of Ramanathapuram at Madurai in A.S. No. 78 
of 1952, confirming the decree and judgment of the learned District Munsif in O.S. 
No, 178 of 1950. ; 
ra a he 
1. (1950) 2 M.B.J. 587 : LL.R. (1951) Mad 2. (1903) I.L.R.27 Pom. 350. ` 
770. : 3. (1918) 37 M.L.J 119. 
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The suit properties originally belonged to one Vinayagam Pillai. The plaintiffs 
are the sons of Vinayagam Pillai by his first wife. Vinayagam Pillai married a second 
wife Vellayammal in whose favour he executed a sale-deed of these properties on 
ath September, 1930. Vellayammal died in 1935 leaving no issue. Vinayagam Pillai 
died in 1940 leaving the plaintiffs, his undivided sons, and his first wife who is the 
5th defendant. On 7th May, 1940, Vellayammal’s mother Krishnammal, claiming 
to be her stridhanam heir, sold these properties to one Sankarapandia Thevar and 
eventually the 2nd defendant purchased them under Exhibit B-4, dated grd March, 
1945, from the 1st defendant, to whom Sankarapandia Thevar sold the properties 
in 1944. Regarding the sale in favour of the sccond defendant, a suit was filed in 
pauper form _bv Krishnaswami Pillai and his minor son, Sundaram Pillai, to 
dtclare that We plaint A Schedule properties belong to the plaintiffs and for recovery 
of possession of the same with future mesne profits. j 


The suit was based on the question as to who would be the lawful heir of Vella- 
yammal, whether the mother who purported tò deal with the properties, or her hus- 
band and his heirs, namely, the plaintiffs and the 5th defendant, which again depend- 
ed on the form of Vellayammal’s marriage with Vinayagam Pillai. Both the Courts 
held that it was in the Brahma form with the result that the mother could not be a 
stridhana heir, but only the plaintiffs. As Krishnammal had no title to the-proper- 
ties, the sales in favour of the 2nd defendant and others were held to be void and 
wholly inoperative. This, however, is not the controversy which is the subject- 
matter before us now. 


The present controversy before us is as to whether nothwithstanding the void 
nature of the sale the 2nd defendant is not entitled to be paid the amount which was 
utilised for the discharge of the decree debt of Vinayagam in O.S. No. 193 of 1936 
on the file of the District Munsif’s Court, Sattur. In view of the plaintiffs having 
derived benefit by the sale of item g in favour of the 2nd defendant, the 2nd defen- 
dant claims to be entitled on equitable grounds to be paid the sum of Rs. goo which 
was the consideration which he parted with. 


Both the Courts below did not order refund in setting aside the sale. There- 
fore, there was a second appeal in this Court before Krishnaswami Nayudu, J. 
In that second appeal the point concentrated upon was section 41 of the Specific 
Relief Act. Krishnaswami Nayudu, J., held that there was a conflict of decisions 
as to the application of section 41 of the Specific Relief Act. *Therefore, the following 
question was formulated for decision by a Full | Bench : 

“£ Where the sale was for the purpose of discharging the binding debt on the minor plaintiffs 
and the plaintiffs having had the benefit of the payment by the property beccming free from the said 
attachment, are they liable to recoup the purchaser amount in respect of which they had the Lenefit.”” 

The learned Chief Justice directed the matter to be posted before a Full Bench, 
and it has been heard by a Full Bench consisting of my Lord, the Chief Justice, 
Ramachandra Iyer, J., and Ganapatia Pillai, J. 


The learned Judges were of opinion that section 39 would not apply to a case 
like the present one where the sale was executed by a person claiming title adverse 
to that of Vinayagam Pillai, and therefore, the Court would have no jurisdiction 
under section 41 to direct payment of compensation by the plaintiff to the appellant 
before obtaining relief as to possession. To hold otherwise would mean that a 
mere volunteer who paid the debt of the plaintiff would be able to recover the 


_ Same, 


The learned Judges proceeded further to point out that the question whether 
the appellant would be entitled to be paid back his moneys on any principle like 
salvage, unjust enrichment or under the provisions of section 69 and 70 of the Con- 
tract Act had still to be considered before the appeal could be finally disposed of, 
and the learned Chief Justice has directed this appeal to be posted before me. 

I have been taken through the records by the learned Advocates on both sides 
before me. I have not the slightest doubt in coming to the conclusion that this is 
a case of unjust enrichment, and that the plaintiffs are bound to reimburse the second 

30 
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defendant in a sum of Rs. goo. In this case all the requirements for granting relief 
under the doctrine of unjust enrichment stand fully made out. The consideration 
which the gnd defendant paid went to avert the sale of the land for the decree debt 
of Vinayagam Pillai. It stands to reason that when the plaintiffs wanted to take 
possession of the land, they must pay the debt which the land was bound to satisfy by 
reason of it being the decree debt of Vinayagam Pillai. It is also seen that the 
plaintiffs in the execution proceedings have taken time for payment of the amount. 
Therefore, the plaintiffs cannot be allowed to blow hot and cold and play fast 
and loose and assume different postures in the course of the same proceedings or 
even in subsequent proceedings which directly arose from the previous suit. 


This doctrine of unjust enrichment has been the subject-matter ee decisigns 
of this Court, namely, Goolabchand v. Miller, Mahalingam Chettiar’. Ramanathan 
Chettiar®, and Govindarajulu Naidu v. S. S. Naidu®, wherein I have dealt with the entire 
case-law and the settled principles in England, America and India and reproduced 
‘the following : 


“The doctrine of restitution may now be summed up in the language of the American Restate- 
ment of the Law of ‘ Restitution’ in Chapter 1, section 1, at page 12 and following : 


A person who has unjustly enriched at the expense of another is required to make 1estitution to 
the other. A person is enriched if he has received a benefit. A person confers a benefit upon another 
if he gives to the other possession of or some other interest in money, land, chattels, or choses in action 
performs services beneficial to or at the request of the other, satisfies a debt or a duty of the other, or 
in any way adds to the other’s security or advantage, saves the other from expenses or loss. The word 
‘benefits’, therefore, denotes any form of advantage.-.. 


Even where a person has received a benefit from another he is liable to pay therefpr only if 
the circumstances of its receipts or retention are such that, as between the two persons, it is unjust 
for him to retain it. The mere fact that a person benefits another is not of itself sufficient to require 
the other to make restitution therefor.... 


Ordinarily the benefit to the one and the loss to the other are co-extensive, and the result of the 
remedies given under the rules stated in the restatement of this subject is to compel the one to surrender 
the benefit which he has received and thereby to make restitution to the other for the loss which he 
has suffered.... 


Where the benefit and loss do not coincide....the amount of recovery is usually limited to 
the amount by which he has been benefited.... 


A person who officiously confers a benefit upon another is not entitled to restituticn therefcr.’ 
This is certainly not a case of a person who conferred a benefit upon another 
officiously and is, therefore, not entitled to restitution therefor. 


In addition to thege three decisions, the learned Advocate, Mr. Vaideeswaran, 
brings to my notice the decision. of the Privy Council in Govindram Govardhandas 
Seksaria v. State of Gondal*, wherein it is laid down : 


“ The words ‘ bound by law tọ pay’ in section 69 of the Contract Act do not exclude these 
obligations of law which arise inter partes whether by contract or tort and is not confined only to 
those public duties which are imposed by statute or general Jaw. They extend to any obligation 
which is an effective bond in law. ‘ 


It is not correct to say that a person could not be ‘ interested in the payment of money’ within 
the meaning of section 69 of the Contract Act unless he was at the same time entitled to some legal 
interest in the property in respect of which such payment might be made. The words themselves 
do not require that a person to be interested in a payment should at the same time have a legal pro- 
prietary interest in respect of which the payment is made. S had become the purchaser of certain 
mills and was handed over possession on gth September, 1937. On 29th November, 1937, 5 entered 
into an agreement by way of sub-sale with,a company under which he agreed to sell the mills to the 
company at the same price as that at which he bought them. Before that date, it was found that 
large amounts were outstanding in respect of municipal taxes on the mills and in spite of correspon- 
dence between the original owners and § and the company which purchased from him, the latter 
Company was forced to pay that sum to avoid legal proceedings for the enforcement of the statutory 
charge. In a suit by the company and its vendor against the original owners for the recovery of the 
sum so paid : 


Held, the payment made can in no sense be said to be a voluntary one. The company had 
contracted to buy the mills and they were imminently threatened with a forced sale which would defeat 
its purchase. No one was disposed to pay the taxes due and so the company paid. To describe it 
in such circumstances as having made a voluntary payment would involve some misuse of language. 
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- The company was also interested in the payment of taxes though the actual sale deed in their favour 
“was executed subsequently.” 


The net result of this analysis is that the decrees and judgments of the lower 
<Gourts have to be modified, and the plaintiffs, before recovering possession of the 
land, will have to reimburse the 2nd defendant in a sum of Rs. goo. I am providing 
for interest, because the 2nd defendant had been in enjoyment of the land, and 
-mesne profits and interest can be equated. The decrees and judgments of the lower 
‘Courts will stand modified accordingly. 


This second appeal is allowed with costs. ; 
. RM. ; = ” Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice GANAPATIA PILLAI. 


‘Srinivasalu Naidu ` .. Appeltant* 
v. 
S. K. Thangavelu Chettiar .. Respondent. 


Madras Agriculturists’ Relief Act (IV of 1938) and amending Act (XXII of 1948), section 16—Scaling 
down under—Applicability—Fudgment-debtor afplying to set aside the ex parte decree against him—Atplication 
not pressed in view of compromise entered into under which decree-holder gave up a portion ofthe decree—If estops 

-the judyment-debtor from applying for scaling down the decree. 


The relief of scaling down of a decree under section 16 of the Madras Agriculturists’ Relief Act, 

1938, is a separate one which could be claimed by a judgment-debtor by a separate application as the 

provisions came into force only in 1949. The mere fact that the debtor did not apply for the relief 

at the time of the passing of the decree will not be a bar. This will be so in cases falling both under 
sub-section (1) or sub-section (2) of the section. 


Narayanan Chettiar v. Annamalai Chettiar, (1953) 2 M.L.J..174, held not good Jaw. 
Narayanan Chettiar v. Annamalai Chettiar, (1959) S.C.J. 788 : (1959) 2 M.L.J. (S.C.) 55: (1950) 2 
.An. W.R (8.C.) 55: ALR. 1959 S.C. 275 (S.C.), referred. $ 


The fact that a judgment-debtor who applied for setting aside an ex parte decree passed against 

him did not press the same in lieu of the decree-holder agreeing to give up a certain sum out of the 

‘decree does not amount to an estoppel and the judgment-debtor will still be entitled 10 claim: the 
-relief of scaling down the decree under the Act. 

Appeal against the Order of the District Court of Chingleput, dated 8th April» 

1957 and made in A.S. No. 216 of 1956 preferred against the Order of the Court 

-of the District Munsif of Kancheepuram, dated 7th September, 1956 and made in 

M.P. No. 461 of 1956 in O.S. No. 318 of 1951. 


P. S. Srisailam, for Appellant. 
K. Thiruvenkatachari, for Respondent. 
The Court delivered the following 


JupcmenT.—This appeal is directed against the appellate order of the District 
„Judge, Chingleput, in A.Ş. No. 216 of 1956. That appeal was against the order 
of the District Munsif of Conjeevaram in M.P. No. 461 of 1956 in O.S. No. 318 of 
1951. ‘That was an application of the judgment-debtor in a mortgage suit for scaling 
down the decree debt in accordance with Madras Act IV of 1938. He sought to 
obtain the relief of scaling down in pursuance of section 16 of the Amending Act 
XXIII of 1948. This Act came into force only on 25th January, 1949. The Dis- 
trict Munsif dismissed the application for scaling down the decree on the ground 
that the parties had come to a compromise in LA. No. 15 of 1952 which was an 
‘application made by the judgment-debtor to set aside the ex ‘parte decree. The 
„agreement alleged was that in consideration ‘of the decree-holder giving up a sum 
of Rs. 150 from out of the decree amount the judgment-debtor agreed not to pursue 
his application for setting aside the ex parte decree. The learned District Judge has 
-agreed with the District Munsif in this view and has also relied on the decision in 
a ee 
* A AALO. A : oth March, 1959- 
ee 95 nga (gth Chaitra, 1881— San 
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Narayanan Chettiar v. Annamalai Chettiar’, for. holding’ that ‘the appellant was not en- 
titled to apply for scaling down the decree debt. . 


This decision has been reversed by the Supreme Court in Narayanan Chettiar v. 
Annamalai Chettiar®. Their Lordships of the Supreme Court have pointed out iñ, 
that case that the relief given by the amending Act is a separate relief which the 
judgment-debtor was entitled to ask for by a separate application, even though in 
the case of a decree passed after the coming into force of the amending Act this relief 
had not been prayed for. Itis true in the Supreme Court case the facts fell under 
section 16 (2) of the Amending Act. That is to say the suit in that case was insti- 
tuted before the commencement of the amending Act. But the decree passed there 
had not become final before the commencement of the Amending Act. In thés 
case the suit itself was instituted after the commencement of the amending Act and 
it consequently falls under section 16 (1). The dictum of the Supreme Court that 
in cases falling under sub-clause (2) there was no bar of constructive res judicata merely 
because the debtor had not applied for relief when the decree was passed, must, in 
my opinion, equally apply to a case governed by section 16 (1) because on principle 
there is no difference between a case falling under sub-clause (1) and the one 
governed by gub-section (2) of section 16 in the matter of relief granted" by the 
amending Act of 1948. In both the cases the decree was passed after the Act came 
into force and therefore Narayanan Chettiar v. Annamalai Chettiar’, cannot be relied 
on as good law now. 


The point that the judgment debtor consented to his application for setting 
aside the ex parte decree being dismissed on the decree-holder giving up Rs. 150 out 
of the decree amount does not really touch the question. There can be no estoppel 
against the statute and if the judgment-debtor is entitled to relief under the amending 
Act, the learned counsel for the respondent cannot be heard to say that by allowing 
the application to set aside the ex parte decree to be dismissed the judgment-debtor 
is estopped from claiming relief of scaling down under the amending Act. 


. The orders of the lower Courts are, therefore, set aside. The District Munsif 
will restore M.P. No. 461 of 1956 to his file and dispose of it afresh." No costs. 


R.M. ; Order set aside. 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
PRESENT :—MR. JUSTICE SUBRAHMANYAM. 





M. R. N. Mahalinga Nadar and another .. Petitioner* 
v. ‘ 
The Commissioner, H.R. and C.E., Madras and others .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 39 (4)—Scope and appli- 
cability—Application to set aside an order appointing non-hereditary trustees—Time limit—Camputation. 


An application under section 39 (4) of the Madras Hindu Religious and Charitable Endowments 
Act, 1951, to set aside an order appointing non-hereditary trustees for a religious institution, could 
lie only in cases of appointments made avowedly under section 39 (2) of of the Act. That provision 
has no application to cases where an appointment of non-hereditary trustee is made in purported 


exercise of the Committee’s powers under section 39 (1) or under that section read with section 41 (1) 
of the Act. 


Quaere.—Whether the expression ‘‘ within thirty days from the receipt of the order ” in section 
39 (4) of the Act should be construed as equivalent to “ knowledge of the order.” 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the City Civil Court (Additional Judge), Madras, dated 24th April, 
1958 and made in O. P. No. 423 of 1957- 


i 


1. (1953) 2 M.L.J. 174. 788 : (1959) 2 Andh. W.R. (S.C.) 53 : ALR. 
2. (1959) 2 M.L.J. (S.C.) 55 : (1959) S.C.J. 1959 S.C. 275. 
* C.R.P. No. 897 or 1958., 6th January, 1959- 
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V. N. Venkatavaradachari, V. Viraraghavachari and S. Henri Victor, for Petitioner. 


The Government Pleader (B. V. Viswanatha Ayyar) and T. M. Chinniah Pillai, 
for Respondent.. 


The Court delivered the following 

Jupement.—This civil revision petition is preferred against the order passed 
by the learned Additional Judge of the City Civil Court, on 24th April, 1958,1in O.P. 
No. 423 of 1957 on his file. 


In Old Washermanpet there is a temple known as Sri Siva Sundara Vinayagar 
temple. The Area Committee having jurisdiction under Madras Act XIX of 1951 
(The Madras Hindu Religious and Charitable Endowments Act), passed an order 
on 27th September, 1955, appointing five non-hereditary trustees for the temple. 
At that time, the Area Committee treated the second petitioner as the person in 
management of the affairs of the temple, and sent him a copy of the order appointing 

‘non-hereditary trustees and asked him to hand over charge of the temple and its 
affairs to those non-hereditary trustees. The trustees so appointed are respondents 
2 to 6. The Commissioner, Hindu Religious and Charitable Endowments, is the 
first respondent. The petitioners are brothers, the second petitioner being the 
younger brother of the first. 


The order passed by the Area Committee appointing respondents 2 to 6 as non- 
hereditary trustees of the temple was made in purported exercise of the Committee’s 
powers under section 41 read with section 39 (1) of the Act. Against that order, 
the petitioners preferred an application to the City Civil Court, praying that the 
order be set aside. That application was made under section 39 (4) of the Act. 
Section 39 (4) of the Act is in these terms : 

‘*Where the Commissioner, by order, appoints a non-hereditary trustee or trustees, the hereditary 
trustee or trustees may, within thirty days of the receipt of the order, file an application to the Court 
to set aside or modify such order.” 

The petitioners claimed that the temple was a private temple, that is to say 
not ‘ a religious institution ° as the term is defined ïn the Act. They claimed further 
that they were the hereditary třustees of the temple. No notice had been given to 
them to show cause why non-hereditary trustees should not be appointed. They 
contended that the order appointing non-hereditary trustees was invalid firstly 
because the Area Committee had no jurisdiction over the temple, which was not 
a religious institution, and secondly because no order appointing non-hereditary 
trustees could be made without giving the petitioners an opportunity to show cause 
why such an order should not be made. 


The learned Additional City Civil Judge did not consider or decide the question 
whether the temple was a public temple, that is to say, whether it was a ‘religious 
institution ’ as the term is defined in the Act. He proceeded on the basis that the 
temple was a religious institution. He held that the first petitioner was the heredi- 
tary trustee of the temple. No notice had been given to him by the Area Committee 
to show cause why non-hereditary trustees should not be appointed. The learned 
Judge held that the order appointing non-hereditary trustees should be held invalid. 
On the question whether the application before him was in time the learned Judge 
held that it was not. On that finding he dismissed the petition. 


Section 39 (4) of the Act states that an application to set aside an order appoin- 
ting non-hereditary trustees should be made within go days of the receipt of the 
order. In this case, a copy of the order had been sent to the second petitioner and 
he had been asked to hand over charge of the affairs of the temple to the 
non-heredidary trustees who had been appointed by the Area Committee. 
But no copy of the order was sent to the first petitioner at all who, according to 
, the learned Judge, was the hereditary trustee of the temple. In regard to the 
first petitioner the learned Judge held, however, that the expression ‘ receipt of the 
order’ should be construed as ‘ knowledge of the order’ and since the learned Judge 
found that the first petitioner had had knowledge of the order more than thirty days 
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l 
before-he filed the application the Judge held that the application was barred as. 
regards the first petitioner as well. ` 


In the view that I take of the purpose and scope of section 39 (4), it is unneces-- 
sary to consider whether the learned Judge was correct in his interpretation of thé 
expression ‘ receipt of the order’ occurring in section-g9 (4). I am of the opinion 
that the application under section 39 (4).was misconceived and that section 39 (4) 
could not apply at all to the order that was passed by the Area Committee appointing 
non-hereditary trustees. : 


Section 41 of the Act read with section 39 (1) empowers the Committee to: 
appoint non-hereditary trustees for a religious. institution, which has no hereditary 
trustees. Section 41 read with section 39 (2) provides for;the appointment of norf= 
hereditary trustees for an institution which has a hereditary trustee or trustees. In 
relation to such an institution non-hereditary trustees could be appointed in the 
event only of the Committee being satisfied, after giving an opportunity to the here- 
ditary trustee or trustees to.show cause, that, in the interests of the efficient adminis- 
tration“of the affairs, of the institution non-hereditary trustees should be appointed 
in addition to the hereditary trustees, The number of non-hereditary trustees to: 
be appointed should be such that the total number of trustees inclusive of the 
hereditary trustees does not exceed five. In this case the number of non-hereditary. 
trustees appointed was five. That was because the Area Committee proceedéd on 
the basis that there was no hereditary trustee. In my opinion section 39 (4) applies 
only to the case of appointment of non-héreditary trustees avowedly made under 
section 39 (2). Section 39 (4) can have no application to a case of appointment of 
non-hereditary trustees made in purported exercise of the Committee’s power under 
section 41 (1) read with section 39 (1) or of the Commisssioner’s power under séc- 
tion 39 (1). i ` : he 

Section 39(4) refers, it will be seen, to the hereditary trustee or trustees applying 
to the Court within 30 days of the receipt of the order. That obviously shows that the 
Legislature contemplated the hereditary trustee or trustees receiving the order appoint- 
ing non-hereditary trustees so as to enable them to file an application under section 39 
(4). No question of any hereditary trustee or trustees receiving notice of the order 
could arise when an order i} made in purported exercise of the power under sec- 
tion 39 (1) because, in such case, the Committee or the Commissioner does not re- 
cognise the existence of tlie hereditary trustees at all and proceeds to act on the basis 
that there is no hereditary trustees in office or entitled to hold office. 


Even apart from the language in' section 39 (4) which shows that section 39 (4) 
could not apply to a case of the exercise of powers under section 39 (1) it will be 
inconsistent with the,scheme of the Act to hold that the Court could entertain an 
application under section 39 (4) to set aside an’order passed under section 39 (1). 
Where a person claims that the temple of whose affairs he is in management is a 
private temple, or that the temple which he admits-to-be public is in his manage- 
ment as hereditary trustee, and where in such a case the appointment of non-here~ 
ditary trustees is made by the Area Committee or by the Commissioner in purported 
exercise of powers under section 39 (1).such a person would have to seek relief to 
have the temple declared to be a private temple or to have it declared that he is the 
hereditary trustee of that temple which he admits to be a religious institution. If 
it be held that in such case he could file an application under section section 39 (4) 
to set aside the order appointing non-hereditary trustees, the Court having juris- 
diction under section 39 (4) would have to decide the question relating to the 
character of the institution or the claim of the party to be hereditary trustee. But 
the scheme of the Act indicates -plainly that these questions should be determined 
by different Tribunals and under a different procedure. 


Section 57 enacts that a Deputy Commissioner shall have power to enquire 
into and decide whether an institution is a religious institution or not and whether 
a trustee holds or has held office as a hereditary trustee. Therefore, when a person 
claims (as, in this case the petitioners claim) that the temple is a private temple and 
is therefore not a religious institution as the term is defined in the Act, jurisdiction 


& 
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to decide that question is vested in the Deputy Commissioner under’section 57 (a). 
Similarly, assuming that the temple is a religious institution, the claim of the peti- 
tigners that they are hereditary trustees is, again, committed to the jurisdiction of 
the Deputy Commissioner for decision under section 57 (b) of the Act. Against an 
order passed by the Deputy Commissioner under section 57 (a) or section 57 (b) 
an appeal to the Commissioner is provided by section 61 of the Act. If the Com- 
missioner so decides against the claim of the petitioners, they are allowed a right 
to file a suit under section 62 of the Act. Against an order passed by the Court of 
the first instance under section 62 of the Act an appeal is pfovided to the High Court. 
Surely, it would be unreasonable to hold that questions which the legislature con- 
sidered of such importance as to be decided after such elaborate enquiry and by such 
a hierarchy of Tribunals were at the same time committed by the Legislature to a 
decision in a summary proceedings on: an application filed under section 39 (4) of 
the Act. ` 


Because the legislature considered that the succession of Tribunals provided 
by sections 57, 61 and 62 of the Act for the determination of these questions was com- 
petent and adequate, the legislature expressly barred the jurisdiction of civil ‘Courts 
to take cognisance of these disputes otherwise than in accordance with those sec- 
tions. Section 93 of the Act enacts: -< 
. _.‘*No suit or other legal proceeding in respect of the administration or management of a religious 
institution or any other matter or dispute for determining or deciding which provision is made in this 
Act A be instituted in any Gourt of law, except, under, and in conformity with, the provision of 
this Act.” 

I hold that an application which can ‘be made under section 39 (4) of the Act 
is only an application in respect of an order made in purported exercise of the Area 
Committee’s and the Commissioner’s powers under section, 39 (2) of the Act, and 
that since the order now in question was made in purported exercise of the Arca 
Committee’s powers under section 41 read with section 39 (1) of the Act, the appli- 
cation was incompetent. The dismissal of the petition has, therefore, to be sus- 
tained not on the ground mentioned by the learned Judge but on a ground more 
basic to a consideration of the rights of the petitioner and the powers of the Arca 
Committee. 


The petitioners felt aggrieved by the order of the Area Committee appointing 
non-hereditary trustees, ‘The law should undoubtedly give them a right to relief. 
The leatned counsel for the respondent states that the right to relief is provided by 
section 57 of the Act. The second petitioner had applied in 1954 to the Deputy 
‘Commissioner for a declaration that he held office as hereditary trustee. The 
Deputy Commissioner had said that, on the documents produced by him, his elder 
brother (the first petitioner), was heréditary trustee arid that therefore the second 
petitioner’s claim could not be recognised. That order could not be read as an 
order declaring the first petitioner to be a hereditary trustee. AL that was said 
was that the case urged by the second petitioner when scrutinised, led to the con- 
clusion that not he but his elder brother was the hereditary trustee. If the elder 
brother claimed to be hereditary trustee, that claim would have to be heard and 
decided on its own meiits. The first petitioner is free—that is conceded by the res- 
pondent’s learned counsel—to file an application under section 57 (a) and 57 (b) to 
the Deputy Commissioner. The first petitioner may file an application praying 
for a declaration that the temple is a private temple and that it is not a religious insti- 
tution as the term is defined in the Act, and, in the alternative if the Deputy Com- 
missioner holds that the temple is religious institution for a declaration that he (the 
first petitioner) holds office or is entitled to hold office as hereditary trustee. If in 
such an application the decision is given against him, he may proceed further under 
sections 61 and 62 of the Act, as has been stated above. 


The petitioners’ learned counsel says that, if in a case where a hereditary trus- 
tee is aggrieved by an order passed in purported exercise of powers under section 
39 (1), such person is held not entitled to apply for relief under section 39 (4), such 
hereditary trustee would have to suffer the hardships consequent on having to hand 
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over the management of the institution to the non-hereditary trustees appointed in 
purported exercise of powers under section 39 (1),and to suffer them to continue in 
management until the hereditary trustee gets his rights established by the 
machinery provided by sections 57, 61 and 62 of the Act. But, if a person is In’ 
management as hereditary trustee, he is bound to have knowledge of the procee- 
_ dings which are being taken by the Area Committee or by the Commissioner as 
the proceedings are in progress. Applications would have to be made for appoint- 
ment as non-hereditary trystee and if the hereditary trustee is in effective manage- 
ment he could not be kept in the dark as to the steps that are being taken to have non- 
hereditary trustees appointed. He could intervene at that stage by an application 
to the Deputy Commissioner under section 57 of the Act and, if necessary, move the 
Commissioner to exercise his powers of general control and superintendence under 
section 20 of the Act to stay proceedings of the Area Committee until the applicant’s 
application under section 57 is heard and decided. In this particular case, the 
petitioners say that they were in management. If they were in management and 
yet djd not know that proceedings were being taken to appoint non-hereditary trustees 
such ignorance should be attributed to their own default. I do not think that the 
view that section 39 (4) does not apply to an order passed in purported exercise 
of powers under section 39 (1) can cause any real hardship to a person who is in 
effective management of the affairs of a religious institution as its hereditary trustee. 


The petition is dismissed. No costs. 
R.M. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANCHAPAKESA AYYAR. 


Jugraj Jain .. Petitloner* 
U. 
T. R. Ambikapathi Pillai Ta Respondent. 


Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 7 (2) (ii) ( J) Diferent 
user—Facts to be considered—Reasonable user for incidental purposes—Scope of —Equitable considerations. 


Where a premises was admittedly used only for residential purposes at the commencement of the 
tenancy, the natural inference is that it was let for such purpose only. Letting purpose is a question 
of fact which has to be gathered only from the evidence and circumstances of each case. The 
mere fact that the landlord accepted an increased rent from the tenant subsequently cannot by itself 
lead to an inference that the landlord agred to the user ofa residential buidling for non-residential 


purposes. 
Even though i 
activities by the rvident therein, 


a house is taken for purely residential purposes; some occupation and profit-making 
in a small portion unostentatiously and without running a shop or 
causing any nuisance, are inevitable and permissible in these days of complex civilization. So too 
an occupant of a non-residential premises can use a small portion for residence of a watchman or a 
clerk to safeguard his wares and that man may cook, eat and sleep on the premises provided the nature 


of the premises is‘not altered. E $ 

Where a premises let for residential purposes is used either inadvertently or out of ignorance 
by the tenant for business purposes, which transgresses the limits of reasonableness, it will be equitable 
to give him an opportunity to rectify the error by removing his business to some other place before a 


stipulated time. 

Petition under section 12-B of the House Rent Control Act praying the High 
Court to revise the Order of the Court of the Small Causes at Madras, dated 19th 
February, .1957 and made in H.R.A. No. 165 of 1956, preferred against the Order 
of the Court of the Rent Controller, Madras, in H.R.C. No. 2959 of 1955. 


Inamdar Abdus Salam, for Petitioner. 

K. Srinivasan and K. Shanmugham, for Respondent. 

The Court made the following 

Orver.—This is a petition filed by one Jugraj Jain, a tenant, for revising and 
setting aside the order of the Rent Controller, Madras, dated grd April, 1956, in 
ie <n Scans A RN Ese NE Reeds 
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H.R.C. No. 2959 of 1955, directing his eviction and the order of the appellate autho- 
tity, the Second Judge, the Court of Small Causes, Madras, in H.R.A. No. 165 of 


1956, confirming the order of eviction after calling for fresh findings from the Rent 
Gontroller on remand. f 
, _ The facts were briefly these. Jugraj Jain, the petitioner, took premises No. 
2-A, Padavatta Amman Koil Street, Kosapet, Perambur Barracks, Madras, on rent 
from the respondent landlord, Ambikapathi_ Pillai, for Rs. 70 a month in July, 1951, 
for his residence. Some four months later he shifted to that house a pawn-broker’s 
business run by him and one Dharmachand Kanyalal Sowcar in partnership. Soon 
the house was crowded with people seeking to pawn their goods, and, the landlord, 
who was living upstairs in the same house, felt thoroughly inconvenienced and upset. 
He protested to the petitioner to stop his pawn-broking business in the premises 
which was taken only for residential purposes. The petitioner would not desist, 
but’ tried to mollify the landlord and prevent an immediate eviction petition by 
him by increasing the rent at first to Rs. go per month and then to Rs. 100 per month. 
Ultimately, however, ‘he repented ‘for his rash action in increasing the rent like 
‘that, on finding that the landlord filed an eviction petition, and filed a petition for 
fixing the fair rent in 1958, and, the fair tent has now been fixed at Rs. 80 per month, 
He filed the petition for fixing the fair rent because his attempts at mollifying the 
landlord by paying increased rent proved infructuous and the landlord filed H.R. 
'C. No. 2959 of 1955 before the Rent Controller and got an order for eviction, and, 
that order for eviction was confirmed by the appellate authority on 19th February, 
1957, and, the petitioner saw no use whatever in continuing to pay an unreasonably 
high rent when he was to vacate ' the premises; lock, stock and barrel, residence as 
well as pawn-broker’s business. n$ - . 


Before the Rent Controller, the landlord, Ambikapathi Pillai, had alleged no 
dess than five grounds for eviction, the first being that the premises rented out for 
residential purpeses had’ been diverted without the permission of the landlord 
to non-residential purposes. The second was that the tenant had sub-let the pre- 
mises without the landlord’s permission to Dharmachand Kanyalal Sowcar. The 
third was that the tenant had caused damages to thé electric installations by 
altering its fixtures and tampering with the wires and causing short-circuiting. The 
fourth was that he had spoiled the flooring by dragging his heavy racks and-bureaus 
recklessly along the floor. The fifth and last was that he had committed acts of 
waste and nuisance by keeping cattle on the premises, and making the premises 
highly insanitary. ae 

. _ The tenant had contended that the premises had been let out to him originally 
both for residential and for non-residential purposes, and that he was, therefore, 
entitled to run his pawn-broker’s business also in the premises, and, that, in any 
event, under the general law, he could use'a small portion of the premises for his 
occupational and profit-making purposes. He had denied the sub-letting, the 
wanton damage to electric wires and fittings, the spoiling of the flooring by dragging 
racks, and the keeping of cattle on the premises and consequential musance and 
waste. He said that he was keeping only one cow for his own demestic use, and 
that too with the knowledge and consent of the landlord. 


Though the Rent Controller, Mr. Narasimhan, who heard the petition first, 
held that-all the acts alleged by the landlord were proved, and ordered eviction 
‘on all those, grounds by his order, dated grd April, 1956, when the tenant took the 
matter in appeal, and the appellate authority remanded the petition for fuller hears 
ing and findings, the subsequent Rent Controller, Mr. Swaminathan, gave his 
findings on 17th January, 1957, to the effect that only the allegation that the resi- 
‘dential premises had been in part converted into use for non-residential purposes, 
viz., the pawnbroker’s business was proved and that all the other four allegations 
‘of sub-letting, damage to electric wirings, damage to floor, nuisance and waste were 
‘unproved and unsustainable. After receiving the findings the appellate authority 
‘considered it fully proved that the premises were originally let out only for residential 
purposes and had been in part converted to non-residential purposes, viz., the 
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running of, the. pawnbroker’s business, though: all the other allegations were not 
proved. Therefore, he,confirmed the: Rent Controller’s order of eviction and dis= 
missed. the appeal with -costs. gents ‘ ; MER 

The petitioner has felt highly aggrieved and has filed ‘this revision petitiorf. 

I have perused the records, and heard the learned counsel on both sides. Mr. 
Inamdar Abdus Salam, the learned counsel for the petitioner, aid Messrs.. 
K. Srinivasan ahd K: Shanmugham, learned counsel for the landlord-respondent, 
have argued the case fully and fairly. 

Mr. Inamdar Abdus Salam raised four main contentions: The first was that. 
both the lower Courts were wrong in holding that the premises were not let both for 
residential and non-residential purposes. I cannot agree. Both the Courts have“ 
found that the premises was rented only for residential purposes, and that is a. 
question of fact which cannot be canvassed again in revision, especially when it is. 
a concurrent finding. But, I am prepared to hold that the finding is correct even 
on the merits. There was no written lease-deed, and we have only to draw the in- 
ference regarding the nature of the letting from the evidence. It is admitted even. 
by the petitioner that he was only living on the suit premises for four months 
after the letting, and that he brought in the pawnbroker’s business only: 
thereafter. This will clearly show.that the letting was only for residential purposes. 
and that the petitioner had converted a portion of the premises. thereafter for, 
non-residential purposes. "e aa 3 i 

_ The next contention was:that the landlord-respondent had permitted a portion. 
of the premises to be converted into non-residential premises for running the pawn~ 
broker’s shop and had for that reason accepted the increased rent; of Rs. go and 
Rs. 100 a month, as against the original rent of Rs. 70. I cannot agree with this. 
also. ‘There is nothing in writing to show that the increase of rent was due to the 
réason alleged: by Mr. Inatndar. It may be due to the conscious ‘or unconscious: 
rapacity ‘of the'landlord and the desire to get as much as possible from the tendnt. 
It may also be’ due to the infiltration tactics of the, tenant by trying to mollify the 
landlord ‘and ‘placate him arid prevent him from filing an’ eviction petition by dang- 
ling ‘an increased rent as bait before him. / Unfortunately, the bait,’ though taken, 
did not work. So though this may be taken ‘as an equitable consideration for thé 
order on terms I ‘am ‘going’ to pass eventually, it will not prove the point taken ‘by 

"The third contention of Mr. Inamdar was that even regarding the premises. 
let out for purely residential purposes,a reasonable portion could be used for occu- 
pational and profit-making purposes provided there was rio conversion of the’ resi-. 
dential premises to non-residential premises, and no nuisance was caused, anu it is. 
-unobttusive and quiet ‘affair jot involving the running of-a shop or-the ‘gathéring- 
of crowds as'laid’down by 'me'in ‘Krishna Nair v. Valliammal+, approved by'a Full’ 
Bench of this ‘Court in ;Dakshinamoorthy v. ‘Thulla Bai*, and'once‘more' affirried 
and: explained “by me‘ in Pt Vasudeva Nairv. Sri Kalikambal’ Kannateswarar- 
Devasthanam. by ‘its Managing „Trustee P. Vedachalam®,' on goth ‘October, : 1958: 
The gist of -what'-1 have' held is''that” even though a house is taken. for purely 
residential purposes, some’ occupational and profit-making’ activities by the résidents. 
therein, in a small portion unostentatiously, and without running a shop; or,causing 
no nuisance, are inevitable and permissible in these days of complex civilisation. 
Thus a,Judge may; keep his, case records. and dicate his judgments ,in-a portion of. 
his residential house ; a lawyer may. advise his clients in.a room of his house ; a 
doctor may give consultation to his clients in a room of-his house ; an astrologer; 
may give his predictions to his clients in a room of his house ; a barber may haye: 
his select and urgent clients in a rọọm of his house ; a pappadom-maker can; make. 
pappadom jin a room of’. his house. ;, provided the portions so used form only 2 
fraction of the, entire premises and. dges not, alter.the nature of the premises. from, 

; ati 
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.residential to non-residential, much less effect any structural alternations. So too 
‘an occupant of non-residential premises can use a small portion equally unosten- 
tatiously and informally for the residence of a watchman or a clerk to safeguard his 
wares, and that man may cook, eat and sleep in the premises without any permission 
from the landlord, provided the nature of the premises is not altered, much less 
structurally. It is impossible to contend in these days that residential premises 
should only be used for living, eating, sleeping, praying and reading scriptures 
and other non-money yielding pursuits, or, that non-residential premises should 
be left without a clerk or servant on the premises with the danger of all the wares 
-being carried away by thieves and burglars. y 

Mr. Inamdar is rather extravagant when he says that even the entire pawn- 
broker’s shop can be transferred to a portion of the residential premises as the peti- 
tioner did four months after he took this premises on rent. That will be making 
the medicine the daily food, and cannot be tolerated. Nor can I agree with Messrs, 
Srinivasan and Shanmugham that even keeping valuable pawned articles unosten- 
tatiously in a portion of the residential premises will be contrary to law unless the 
landlord permits it. Surely, we cannot expect a pawnbroker to keep valuable dia- 
monds, gems, jewels, gold, etc., pawned with him in his pawn-shop far away, open 
to the depredations of thieves, burglars, etc. He could certainly keep them in a safe 
in his residential premises. But, he cannot convert even a portion of his residential 
house into a shop, or allow a whole army of people who want to pawn their articles,. 
costly and’ cheap, small and big in his residential premises, converting the residen- 
tial premises practically into a pawnbroker’s shop. ` 


Mr. Inamdar asked why honest pawnbrokers cannot operate in those premises. 
in this Republic 'of India aiming at a classless society. . There is nothing wrong in 
pawnbrokers and pawnees operating with each other. But they should not ope- 
rate in residential premises, causing nuisance to the landlord occupying a portion 
of the house. These operations must be carried on only in separate non-residential 
premises, as the petitioner was doing for four months after he took this premises for 
his residential purpose. There is no use stretching the rules beyond their legitimate: 
scope. | we ec ee E ca 
The fourth contention of Mr. Inamdar was that the petitioner was not.quite 

aware of the scope and limit of the rulings mentioned above and had, therefore, tres~ 
passed.,:those: limits; and that he was prepared to remove the pawnbroker’s 
business to outside non-residential premises within a reasonable time, and; might 
be given an order setting aside the eviction on terms, especially as the pawn- 
roker’s business had’* been going on in the premises for the last seven years without 
` the heavens falling, of. tHe landlord suffering: ‘ ai 


A 


Messrs, Srinivasan and Shanmùghami could not’ urge any strong arguments 
against this request for an order. on»terms,-but, urged-that in that case the rent of 
Rs.. roo ia month, may be kept on till the date.of the re-shifting of the pawribroker’s 
business to outside non-residentialipremises)tb be fixed up by him, so that the land» 
Jord may get some compensation .for this - indulgence. I cannot agree that' ‘the 
fair pent fixed should be unfixed:and :replaced by'an unfair rent. Ifthe fair rent 
fixed was not the. correct. one the remedy is ‘by way of appeal; revision, etc. An 
appeal has been filed, and the fair rent has been finally-fixed at' Rs. 80 per month. 
Tsee;no reason to.increasg that fair rents The legal way to punish the petitioner 
for, transgressing thie limits: of residential uses is not by imposing as unfair tent on 
him, but by saddling him-with costs-when granting him the indulgence-of an order. 
setting asidé the eviction on terms. ‘Costs are the supreme panacea for all pro- 
cedural ills. +. n O ET ak es TON - . 

_ -In the end, therefore, I direct that if the'petitioner pays Messrs. K. Srinivasan 
and Shanmugham, learned counsel for the respondent, Rs. 100 as consolidated costs 
for the two hearings before the Rent Controller, two hearings before the appellate 
authority -and the hearing in this Court, to tomperisate the landlord for his laches, 
and also shifts the pawnbroker% business from tits house on or before 6th January, 
1959; and removes the board of pawnbroker from the house, and does not enter- 
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tain péople with their.goods for pawning in those premises, but confines hirnself 
.to the limits prescribed above, viz.; simply storing the valuable pawned articles and 
.documents in a room.in those ‘premises,.then the orders of eviction passed by them 
Rent Controller and the appellate authority will be set aside and this revision peti- 
‘tion allowed without costs. But, if the above conditions are not, complied with them 
the orders of the Rent Controller and’ the appellate authority will stand confirmed, 
and this civil revision petition will stand dismissed with costs, including an advocate’s 
fee of Rs. 35; » h be O Page A 


3 
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R.M. of : es a ee ` Order accordingly. 
"i IN THE HIGH COURT OF JUDICATURE AT MADRAS.. .. 
-. Present :—Mr. P. V. RAJAMANNAR, Chief’ Justice ‘AND Mr. Justi 
‘GANAPATIA PILLAI. yee & Tak : ee ee oe 
‘Wazir Sultan & Sons. . 
a v. i ' oat ' 
-Pi Satchithananda Rao and another ' < T ae Respondents. 
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Appellant 


Limitation Act (IX of 1908), section 20, (1)—Construction and scope—Acknowledgmen t of payment in 
toriting—Payment on account of debt—Whether the acknowledgment should show on the face of it—E vidence. _ 
ee The creditor to get the benefit of an extension of, limitation has to prove tworfacts (1). that there 
has béeh a payment on account of the debt before the expiration of the prescribed period by, the person 
Jiable to: pay the debt or by his duly authorised agent and (2) that there is an acknowledgment o 
the payment in the handwriting of or in writing'signed by the person tiaking the payment. + ' 

The fact that the payment of money was on account of a debt can be proved, by evidence and it 
need not appear on the face of the acknowledgment of payment in writing. It can always be proved 
that a payment-was towards a particular debt. ° The Court may infer from Circumstances and proba- 
bilities that a payment was towards a particular debt. k i ' a8 

: Itis the payment that-starts the fresh period of limitation and ‘not the acknowledgment of the 
“payment. : aor cone Mis ©’ ' ane 
Case-law discussed. . pi ‘ 1 . r: 


Appeal against the decree’ of the City Civil Court, Madras, dated gth ‘January, 
1957 and made in Original Suit No. 1456 of 1955. oh Rh 
"Rajah Ayyar ‘and R. Rangachari, for Appellant in both appeals. l 
: ore M. Krishnaswami Ayyar and T.R. Srinivasan Ayyangar, for ‘1st Respondent in 
G.G.C.A. No. 15 of.1957. . + a ; f 


-. A. Seshachari and A. Srivisan, for 2nd Respondent in both appeals. 
` V. N. Srinivasa Rao, for 1st Respondent in. C.C.C.A. No. 16 of 1957. : 
The Judgment of the Court was delivered by: ee 
. _ Rajamannar, C.7.—These two - appeals arise out of two suits filed originally in 


this Court on its Original: Side (G.S. Nos.:103 ‘and 183 of 1954) and subse- 
quently transferred to the City Civil Court at Madras where they were numbered 
as O.S. Nos. 1456 and 1463 of 1955: respectively. Both the suits ‘were tried 
together by the learned ‘Additional’, Judge: of the City Civil Court and decreed 
as prayed for.’ The first defendant: in. ‘the two: suits is the: appellant in the two 
appeals before us. O.S. No. 1456 of 1955 is a suit to recover a sum of Rs. 26,798-4-97 
„alleged to be due for balance of ‘principal and interest,in respect of a promissory 
mote executed on ist March, 1951, by. the first defendant, Ms. Wazir Sultan 
.& Sons, a firm of merchants carrying on business at Hyderabad, in favour of the 
second. defendant, Shyamala Industrial Corporation, Ltd., a private limited 
company, for Rs. 32,691-5-2 O.S. (that is, Hyderabad currency) and assigned by 
the second defendant to the plaintiff, Karlapaty Syamlamba, on 15th January, 
1954. The following are the material allegations in the plaint... On rst March, 
1951, the defendants settled their accounts in respect of a partnership business carried 
| *C.C.G.A. Nos. 15 and 16 of 1957. . > J.. 2oth November, 1958. 
Ta A iy ar e ERGE Oa yA ak ae (29th Karthika 1880—Saka 
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on by them at Secunderabad and the second defendant retired from the partnership- 
and released its rights therein in consideration of a sum of Rs. 32,691-5-2 agreed to be 
paid by the fitst defendant to the second‘defendant. For this sum the first. defen- 
dant executed a-promissory note agreeing to pay the sum with interést at 4 per cent. 
per‘annum. Towards the promissory note a sum of Rs. 2,691-5-2 (O.S.) was paid 
and there isa sum of-Rs. 30,000 '(O.S.) now- due for principal, equivalent to 
Rs. 25,714-4-7 in Indian Currency and interest-from 1st March, 1951, which comes 
to Rs: 1,084. On 19th February, 1954, the first defendant paid a sum of Rs. 2,000 by 
a cheque towards the promissory: note: After giving credit forthe said sum, an amount 
of Rs. 26,798-4-7 is due for principal and interest. _The first defendant by partner 
Abdul Hameed;Sultan filed a written statement in which the execution of the promis- 
sory note was admitted. The only, plea was that in’addition to the payments admit- 
ted by the plaintiff to ‘have been recéived, the.defendant made further payments of 
Rs. 5,000 (O.S.), Rs, 5,000 (O.S.) ‘and Rs. 2,000 (Indian Currency) on 12th June, 
1951, 21st July, 1951 and 17th, October, 1951, respectively and therefore the first 
defendant is liable to pay only the amount that may be found due after giving credit 
to these payments. These payments were alleged to have been made to Mr. K. 
Appa Rao, Managing Director of the second defendant company. ‘The first defen- 
dant complained that the said Appa Rao had for his’ own reasons unlawfully treated 
the said payments to other,accounts on which no amount was due to him and had 
also filed another suit. The plaintiff was.no other than the mother of the said 
Appa Rao and the plaintiff in the other suit is no other than his nephew. An error 
in the calculation of the amount due in the plaint was also pointed out. 


The other suit, O.S. 1463 of 1955, is a suit on another promissory note executed 
on 2nd January, 1950, by the first defendant, M/s. Wazir Sultan & Sons, represented 
by its managing partner Hameed Sultan, in favour of the second defendant, K. Appa 
Rao, for a sum of Rs. 45,000 and transferred by him to the plaintiff on 25th August, 
1951. The following are the material allegations in this plaint. On 2nd January, 
1950 the first defendant by its managing partner Hameed Sultan executed a promis- 
sory note in favour of the second defendant for a sum of Rs. 45,000 (O.S.) repayable 
with interest at 12 per cent per annum. In respect of the said promissory note the 
first defendant paid to the second defendant two sums of Rs. 5,000 each on rath 
June 1951 and aist July, 1951, respectively. The balance due in respect of the 
principal and interest is Rs. 52,985 (O.S.) equivalent to Rs. 45,414 in Indian Curren- 
cy. The first defendant practically admitted the execution of the promissory note 
but denied all liability under it. His case was as follows; By deed of partnership 
dated 12th June, 1949, the first defendant and Shymala Industries Corporation, Ltd., 
a private limited company of which K. Appa Rao was the Managing Director, 
became partners and conducted business at Hyderabad. Under the said deed of 
partnership the Shyamala Industries Corporation, Ltd., was to invest in the part- 
nership firm capital to the extent of Rs. 70,000 and the second defendant, its Manag- 
ing Director, was to be in sole charge of the business. The partnership commenced 
its business, on 12th June, 1949 and was‘dissolved by mutual consent on 28th February, 
1951. Advances were made by the Shyamala Industries from time to time and as 
per the balance sheet of the partnership as on 31st December, 1949, the total sum thus - 
advanced was Rs. 42,959-14-0. In respect of this amount the second defendant 
K. Appa Rao, Managing Director of the. Shyamala Industries Corporation, Ltd., 
desired that the first defendant should execute a promissory note for a sum of Rs. 
45,000 in, his favour, and in pursuance of such.a request he executed the promissory 
note, , It was specifically agreed at the time that the suit promissory note was enforce- 
able only to the extent of the amount that might be ultimately: due by the partner- 
. ship. The promissory note was an Additional security for the sums advanced As 
per the balance sheet of thë partnership firm-drawn on 28th February, 1951, the date 
of its dissolution, the first defendant had. to pay to. the other partnér a sum of Rs.. 
16,490-8-10 towards the balance due on the loan account and half;the losses of the 
partnership Which amounted to ‘Rs, 34,741-0:8. After certain adjustments it was 
settled that the first defendant was liable to pay, the sum of Rs. 32,691-5-2 and for this, 
sum a proiiiissory note was executed by the first defendant in favour of the Shyamala 
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Industries Corporation,.Ltd., (the promissory:note which -isthe subject-matter of 
‘O.S. No. 1456 of 1955). This sum included the balance due-in:respect.of the advances. 
‘made by second defendant to the firm. -. Hence,the suit. promissory note for Rs. 45,000. 
‘automatically got extinguished and is therefore.not enforceablé. , The assignment ia 
favour of the plaintiff who is a near relation of the second defendant is fraudulent and | 
intended to make the first defendant liable twice over for'the same debt. Though: 
the first defendant demanded a return of the promissory note the second defendant 
promised to do so but did not.. - The first defendant also raised a plea of limitation as. 
‘the suit had been filed more than three years after the execution of the promissory 
note. ; E ' 


Both the suits were tried together and the evidence adduced by the parties was, 
‘treated: as evidence in the two suits. The learned trial Judge held that the promis- 
‘sory note for Rs. 45,000 was not executed for the purpose and in the circumstances 
‘set out by the first defendant, that the said promissory note’ was not extinguished by 
the execution of the other promissory note for Rs. 32,691-5-2 as alleged- by the first 
‘defendant, that the two sums of Rs. 5,000 each were sent by the first defendant in 
part payment of the promissory note for Rs.. 45,000 and not for the other promissory 
notë and that the suit was not barred by limitation. Following the result of these 
findings, the learned Judge also held that the first defendant should not be given cre- 
‘dit to'the said two sums as payments towards the promissory note of Rs. 32,691-5-2% 
"There was one other paymentiof Rs. 2,000 made by the first defendant on 17th Octo- 
ber, 1951, which K. Appa Rao credited towards his alleged dues in respect'of a mica 
transaction. The learned Judge expressed a doubt whether Appa Rao could law- 
fully appropriate this sum towards the mica. account when such appropriation was 
- disputed by the first defendant. But he held that the said sum could not betaken 
‘as paid towards the promissory note for Rs. 32,691-5-2 and refrained from recording 
a definite finding as to what relief the first deferidant should get for this admitted 
payment. In the result both'the'suits were decreed as prayed for.’ 


g wo . ’ 3 ' 1 K ` 4 , a 
' „The main contest in these two appeals has centred round the promissory, note 
for Rs. 45,000 executed by the, first defendant in favour of the second defendant 
Appa,Rao on and January, 1950 (Exhibit B-4). It runs thus: . | 
- **On demand we promise to pay Mr. K. Appa Rao or his order a sum of Rs. O.S. Rs. 45,000 
‘(Rupees Forty-five thousand only) with interest at 12 per cent. per.annum for value received in cash: 
The first defendant’s case in short is that there was no payment in cash of any sum. 
and that the promissory: note was executed as an additional security for the' sums: 
advanced by K. Appa Rao as the Managing Director of the Shyamala Industries: 
Corporation, Ltd., as-per the terms of the’ partnership agreement.’ The partner- 
ship deed executed on 12th June, 1949 by and'between the first defendant firm ‘and’ 
‘the Shyamala Industries Corporation, Ltd., (Exhibit B-r)' provided inter alia that: 
the Shyamala Industries Corporation, Ltd.,-should invest in the business an amount 
to the extent of Rs. 70,000 only free of interest and that any amount advanced’over and 
above this sum shall carry interest at a rate not exceeding 4} per cent.-per anhum. 
‘The Shyamala Industries Corporation, Lfd., shall be in sole charge of the staff 
and establishment of the business, and have the power to lend moneys apd to oper- 
‘ate upon the funds and bank accounts of the company and shall also be in sole charge’ 
‘and control of the running of the.business. ‘The balance sheet as on’ 31st December, 
1949, diclosed that the Shyamala- Industries Corpordtion, Ltd., had invested. a 
‘sum of Rs. 42,959-14-0 as on that'date. According to the first defendant, the- promis-' 
‘sory note was executed as a security for this'sum: rounded off to Rs. 45{000."» Abdul 
Hameed Sultan, the managing partner of the first-defendant firm, in his‘evidence 
‘deposed as follows: - aS, a cares : eee fo: 
‘Appa Rao did not pay, me cash Rs. 45,000 either on that day of any day before or afterwards. ° 
T executed the pronote because K. Appa Rao said that he has advancced to the partnership business 
«and there is no security and he asked me to give ‘the!pronote as security for the amounts advanced ” 
He asked Appa Rao why a promissory note was necessary and Appa Rao gave as a 
reason that his partnérs were compelling him to obtain à promissory note. There are: 
several circumstances which, in ‘our: opinion, léad us to the‘conclusion that this cas__ 


i 
MI]') WAZIR SULTAN, & SONS. J. SATCHITHANADA RAO (Rajamannar, C.J.) 247 


cannot be true.’ In the affidavit filed by one Ramamoorthy, the Head Clerk of the 
first deféndant’s firm, in support of the application filed by the first defendant in this 
Court for leave to appear and defend the suit, it was stated that this promissory note 
for Rs. 45,000 was security for any possible losses which the first defendant would have 
to bear ultimately. This case is quite inconsistent with the case subsequently develop- 
ed by the first defendant that the promissory note was intended to serve as an addi- 
tional security for the sims advanced’ by the Shyamala Industries Corporation, Ltd. 
We are unable to comprehend how the promissory note would be an additional secu- 
rity. Under the terms of the partnership deed the advance up to Rs. 70,000 bore 
no interest ; but the promissory note provided for interest at 12 per cent per annum. 
It is most unlikely that the first defendant would promise to pay interest, and at 
tffat high rate, for amounts advanced by the Shyamala Industries Corporation, 
Ltd., which they were bound.to advance. In our opinion, the conduct of the 
first defendant subsequently, at the time of the execution of the second promissory 
‘note, is conclusive on the point and demonstrates the falsity of the plea. It is common 
‘ground that the later promissory note for Rs. 32,691-5-2 comprised the amount due 
‘in respect of the advance made by Shyamala Industries Corporation, Ltd., as per 
the terms of the agreement. If the version of the first defendant is true, one would 
‘have ordinarily expected a cancellation of the promissory note for Rs. 45,000 on the 
execution of the other promissory note. Indeed that it must be deemed to have been 
@ancelled is the case of the first defendant. But admittedly no such thing was done 
‘and the promissory note was allowed to continue with.Appa Rao. The first defen- 
dant says that he asked Appa Rao for the,return of the promissory note but Appa 
Rao said that it was in Madras and that it would be returned as soon as he goes there. 
‘He again asked Appa Rao, when he came to Hyderabad and he was told that he, 
Appa Rao, had forgotten to-bring the promissory note. In spite of this no written 
demand was ever made by the first defendant for the return of the promissory note. 


Admittedly two drafts drawn on the Central Bank of India for Rs. 5,000 (O.8.) 
‘each were sent by Hameed Sultan the managing partner of the first defendant firm, 
to K. Appa Rag. In the, accompanying letter there is no mention regarding the 
‘purpose for whith these two amounts wre sent, whether they were towards either 
‘of the promissory notes or on any other account. But it is not without significance 
that the two amounts, are sent to K.Appa Rao by name and not to the Shyamala 
‘Industries Corporation. The first defendant does not say that there was any liability 
to pay any amounts to K. Appa Rao individually., Hameed Sultan in his evidence 
no doubt would say that though in law Appa Rao may, be distinct from Shyamala 
Industries Corporation, in substance they were the same and he was dealing only 
‘with Appa Rao in all.his transactions. It is idle to expect any.Court to accept this 
explanation when to his knowledge there were two promissory notes executed, one 
in favour of K. Appa Rao and the other in favour of the Shyamala Industries Cor- 
poration. The cheque for Rs. 2,000sent on goth February, 1954, was drawn in favour 
of, the Shyamala Industries Corporation. The assignee of the promissory note for 
Rs. 45,000 who is the plaintiff in Q.S. No. 1463 of 1955, issued. a notice through his 
advocate calling upon the first defendant to pay the balance of principal and interest 
due in respect of the said promissory note after giving credit to the two sums of Rs. 
5,000 (O.S.) each sent by means of two drafts. The reply to this demand is curious. 
It (Exhibit’ B-15) .puns thus: ` . , 


a E Sas ‘ t ‘ 3 
_ ‘Reference to your notice on behalf of your client Mr. P. Satchitharfanda Rao of Audiappa 
Naick Street, Madras, I have to inform you that as already informed Mr. K: Appa Rao the supposed 
transferor of the alleged promissory note that it is not at all valid and it has been considered invalid. 
Also that the transferor or any action taken thereon does not bind me or my firm. ‘ 
Further I deny that payments were made in respect of the said promissory note. Any action 
that may be taken by your client on such wrong promissory note shall be at his own risk.” - 
‘There is not a whisper in this important letter of the defence eventually set up at the 
trial, namely, that the promissory note had been executed only as-additional security 
forthe advances madé to the partnership by the Shyamala Industries Corporation, 
arid that it became unenforceable on the execution of the promissory note for Rs. 
32,691-5-2 (O.S.) by the first defendant in favour of Shyamala Industries Corpora- 
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tion, There’ was a similar notice ‘of demand from the assignee of this later promissory 
. note through ‘his advocate on‘grd February, 1954 (Exhibit B-17).’ In this notice 
credit was-not given to the two sums’ of Rs. 5,000'(O.S1) each. which had been sent ~ 
by the first defendant to Appa Rao: The reply’ to. this notice is-as follows (Exhibit 
E ** As per our conversation, we are herewith sending yau a cheque ‘No. H. A, 23497, dated roth 
February 1954 for Rs. 2,000 and, the balance will be paid to you in due course. Mr. T. R. S. Iyengar 
had sent a notice on grd instant atid we find that the balance shown in it does not tally with our books. 


Please verify the same and send’ us the‘amended accounts.’”’ is e 


$ =^ 2 2 eee Ik , Sean Oe 1 i eh 
It is not a little surprising that there is no mention of the plea now raised that the 
aforesaid two sums had been paid towards this, promissory note. : °; 


' It is most extraordinary that the first ‘defendant did not produce ány books of 
account. ‘The curious reason given for this conduct is that they were not bound to 
produce them unless they were called upon to do so by the plaintiff. The explana- 
tion has only to be'stated to be rejected: It cannot be expected of the plaintiff to 
summon:for the production of the defendant’s account books. If thefirst defendant 
wanted to establish their case that there was no consideration for the promissory note 
for Rs.'45,000, and that amount was.not paid in cash to them, it was their duty to 
produce the books for the relevant period to show that no such amount was received 
by them. During the hearing of the appeal an application was made on behalf of" 
the first defendant, C.M.P. No. 5927 of 1958, to admit the day book’and ledger pur- 
ported to have been maintained by their firm during the relevant period. In the 
affidavit filed by à partner of the firm, not Hameed Sultan; the managing partner, 
the reason given for not producing’ the account books earlier is that their advocate 
did not‘ advise them to produce themas there was no notice served on them by 
the other side to produce them. The application was opposed and we have no 
hesitation in dismissing it. The application is very belated and, if granted, there ` 
will have to be a remand and practically a retrial, of the case. - 


a 


credited towards the promissory note’ account of the first defendant. ;, The ‘encloséd’ 
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. i * Received: from Hyderabad’ Vazir. Sultan Garu; Credit towards pronote for Rs. 45,000, dated 
and January, 1950, executed in favour of K: Appa Rao by cheque sent on Hyderabad Central Bank. 
bearing No. B. 404831. for rupees four thousand two hundred and eighty five and annas eleven only.” 
Bxhibits A-3 and A-4 are the corresponding letter and credit slip for the second 
sum of Rs. 5,000. We must say that we are not completely satisfied with the 
genuineness of these copies. It is not'clear if they were sent by registered post. 
If they were, the acknowledgment should have been filed but they are not. The 
copies which are:now produced can be brought into existence at any time. Exhi- 
bit A-7 was put forward by the plaintiff as the receipt given by the post office for 
the envelope containing Exhibits A-3 and. A-4 sent by Appa Rao to Abdul Hameed 
Syltan. We are not convinced that this-is so. : In Exhibit A-3 the addressee’s name 
is given as Mr. Hameed Sultan whereas the receipt contains the name Abdul Hameed. 
Sultan. One cannot help remarking that if this postal receipt was so well preserved, 
why was not the acknowledgment which would. contain the signature of, some 
one on behalf of the first defendant preserved and produced. We do not therefore: 
wish to rest our decision on these documents. A copy of a notice alleged to have 
been issued to the first defendant by the advocate for Appa Rao calling upon the 
first defendant to pay the principal and interest due upon the promissory note, dated 
end January, 1950, was relied on {Exhibit A-6, dated 1st June, 1951). Appa Rac 
admitted in evidence that this was a copy of a copy of the notice prepared a few 
days before it was filed into Court. This document was rightly rejected by the 
learned Trial Judge. : 

The promissory note (Exhibit B-4) recites receipt of Rs. 45,000 in cash while. 
the case of the first defendant was that no cash was paid. The case of Appa Rao was 
that he did pay cash. To probabilise his version, Appa Rao put forward the case 
that he collected about Rs. 39,000 by sale of lands belonging to his mother at Jag- 
gayyapet through his manager, one Narasimha Ayyar (P.W. 2) and that it was this 
money that was paid to the first defendant as consideration for the promissory note 
In support of his case he relied upon the day book and ledger of the United Com- 
mercial Syndicate which stands for all practical purposes for its proprietor Appa 
Rao. Registration copies of sale deeds executed to several persons were filed 
in further support of this case. These sale deeds however bear dates subsequent 
to the date of the promissory note in question, ranging as they do from February,, 
1950. Mr. Rajah Ayyar commented on many infirmities in the case sought 
to be built up on the entries in the account books. There is some force in at least 
some of the comments, but we do not think it necessary for the disposal of this appeal 
to. discuss in detail the several entries and the oral evidence relating to them and 

_to give a finding’on the question whether Appa Rao advanced the amount of 
Rs. 45,000 (O.S.) from and out of moneys obtained by him by sale of lands belonging 
to his mother. As the learned Judge has said, there was no necessity to plead that 
Appa Rao got the money advanced for the promissory note Exhibit B-4 from any 
particular source. Itis sufficient to state that it was for the first defendant to prove 
by satisfactory evidence that no consideration passed for the promissory note and 
that it was executed in the circumstances alleged by him and that it was not en- 
forceable as such. . -o f 


On 17th October, 1951, the first defendant sent another draft on the Centrat 
Bank of India, Ltd., for Rs. 2,000 (I.C.) to Appa Rao. Appa Rao‘acknowledged 
this by his letter, dated 22nd, October, 1951, (Exhibit B-11) but added that his 
advocate has already notified to the first defendant that he had assigned the pro- 
missory note in favour of Sri P. Satchithananda Rao and he was therefore crediting 
the amount to’ the mica account. He calléd upon the first defendant to remit the 
balance of Rs. 12,000 due’on that account and take possession of the mine. On 
_ Ist November, 1951, the first defendant in reply to this definitely informed Appa 
Rao that they did not agree to or accept his mica accounts and therefore to his 
crediting the said Rs. 2,000 to the mica account and that the sum should be “ cre- 
-dited to the amount due on Auction Account. only?. . The learned Judge has in 
‘more‘than one: place expressed a doubt’ as to: whether Appa Rao was-entitled to- 
credit this amount of.,Rs. 2,099 ,to the mica account. about.which there was 
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dispute between the.parties.. Mr. ToM. Krishnaswami Ayyar’ appearing for the 
plaintiff in'O.S. No. 1456 of 1955 did not contend that the amount should be 
credited to the mica account. He agreed that it may be credited to the promis- 
‘sory note’of Rs. 45,000 (Exhibit B-4). - ` ; i ; 

‘There remains only the question of limitation. The promissory-mote for 
Rs. 45,000 (Exhibit B-4) was executed on 2nd January, 1950. The suit was brought 
on grd February, 1954, that is, beyond three years. To save the suit from the bar 
of limitation the plaintiff relies on two payments by drafts drawn on the Central 
Bank of India and sent along with the covering letters, Exhibits B-8 and B-9 on 12th 
June, 1951 and 21st July; 1951, respectively, and the provisions of section 20 of the 
Indian Limitation Act. The material provisions of that section as it.stands now, 
and as it stood on the date of the suit are as follows :— ' . te 

" « Section 20 (1).—Where payment’ on account of a debt or of interest ona legacy is hade 
before the expiration of the prescribed period, by the persons liable to pay the debt or legacy, or by 
his duly authorised agent, a fresh period of limitation shall be computed from the time when the pay- 
ment was made : : : 

Originally the, sub-section ran as follows : 7 
Where interest on a debt or legacy is, before the expiration of t he prescribed priod, paid as 
such: by the person liable to pay the debt or legacy, or his agent duly authorised in this behalf, 
or where part of the principal of a debt is, before the expiration of the prescribed period 

paid by the debtor or by his agent authorised in this behalf, a fresh period of limitation shall be com- 
puted from the time when the payment was made.”  ' = : 
By the Indian Limitation (Amendment) Act, 1927, in place of the old proviso 
the following proviso was substituted : oe Ms 

“ Provided that, save in the case of a payment of interest made before the 1st day of January» 
1928, an acknowledgment of the payment appear in the hand-writing of, or in a writing signed by 
the person making the payment.” are ; 

As the'sub-section now stands, the distinction between the payment of interest 
as such and the payment of part of the principal of a debt no longer exist. The 
words are general so far as a debt is concerned. The payment must be “on account 
of a debt”. According to the sub-section as it now stands, the creditor to get the 
benefit of an extension of limitation,» has to prove two facts : (1) that there has been 
a payment on account of-a debt before the expiration/of the‘prescribed period by 
the person liable to pay the debt or by-his duly authorised: agent and (2), that there 
is an acknowledgment of the payment in the handwriting of, or in.a ‘writing signed 
by, the person making the payment. It is important to keep ithese.two require- 
ments separate. Paymentisanact. It consists in the passing of money or'the equi- 
valent ‘of money from one person to another: The acknowledgment is a record 
in writing. Section 20 (1) does not admit of an oral acknowledgment. aed 

u When a ‘payment, say of money, is made:by one person to another, it may b 
made for different reasons. The payment may be in person, in which case the 
person paying may mention to the person receiving the money the purpose for which 
the payment is made. Apart from any authority, it appears to us to'be common 
‘sense to-hold in such a case evidence’can be given as regards the purpose for which 
the payment was.-made. Now obviously a payment alone, even if it is established 
that it was on account of a debt, would not be sufficient to start a fresh period of 
limitation. There should be an acknowledgment of the payment in a document 
either in the handwriting of, or in writing a signed by the person making the pay- 
ment. ‘This,acknowledgment js only evidentiary in character, It is the payment, 
that starts the. fresh period of limitation and not the acknowledgment of the payment, 
Vide Visvanath Raghunath v. Mahadeo Rajaram}, per Beaumont, C.J. “Hence it has 
been: held that the fresh period of limitation would start from the date of the pay- 
ment and not from the date of the acknowledgment, , Ram Prasad Mohan Lal, In 
te®, In Visuqnath Raghunath v. Mahadeo Rajaram1, cited above, Beaumount, ,C.J., 
observes thus: - : St fxs Sc : . : 

_ “It is true that the payment has to be made within the prescribed perjod; but the Act does not 
-provide that the acknowledgment is to be made within that period. It is the payment and not the 
acknowledgment which extends the period of limitation. The acknowledgment is merely a matter 
.of evidence and provided it is signed. before the suit is commenced that appears to me to be sufficient,?” 


ae | 


1 ‘ KJ 
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“While the’ words “ on- account of a debt”? occur in the main sub-section they 

- do not'‘occur in the proviso. Under the proviso, all that is required is an acknowledg- 
ment of the payment in the handwriting of, or in a writing signed by, the person 

“making the payment. '* 


"Mr, Rajah Ayyar, learned counsel for the first defendant-appellant contended 
that the acknowledgment of the payment should on the face of it show that it is a 
_ payment on account of a debt. But the language of the proviso does not compel us 
to agree with this contention. In support of his argument he relied on an early 
ruling of this Court in Mackenzie v. Tiruvengadathan1, which was followed without 
- discussion in. Ram Chander v. Chandi Prasad and otkers?, and the decision of a single 
léarned Judge of the Patna High Court in Gobind Ram v. Firm Chuni Ram’. In 
Mackenzie v. Tiruvengadthan1, to compute a fresh period of limitation, a cheque drawn 
in favour of the debtor and endorsed by, him to the creditor was relied on. That was 
the only writing which they produced in evidence of a part payment made on 
account of the principal. No evidence was produced to show that the endorsement 
‘had been made and signed by the debtor. It was held by Parker, J., who first tried 
the suit that this would. not avail the plaintiff as there was no evidence even as to 
who made the ~endorsement. On appeal, the learned Judges confirmed this 
‘decision but made the following observations obiter : 


‘* Assuming that respondent No. 2 (the debtor) endorsed the cheque B, it does not satisfy the 
requirements of section 20 of the Act of Limitation. The proviso to that section requires that the 
` fact of the part-payment should appear in the handwriting of the debtor or his agent. The cheque 
~is only an order for payment, and it does not evidence any payment at all. Nor does it show for 
what purpose the payment was made. There is no doubt, some parole evidence as to the payment, 
but the Act requires that the fact of the payment, and that such payment was a part-payment, should 
- appear in writing signed by the debtor or his agent authorized to make the payment”, 
It is necessary to remember that the proviso under the Limitation Act of 1877, which 
was the Act applicable, ran thus: 


“ Provided that in the case of part-payment of the principal of a debt, the fact of the payment 
- appears in the handwriting of the person making the same.” 

The observations must be understood in the context that what was relied on 
„was a cheque. There has been, considerable change of opinion as regards 
the conception of payment by chegue .and.it is now well established that a cheque 
_may,be treated as payment. A full discussion of the topic is to be found in Subra- 
manyam v. Venkatarathnam*, and Prafulla Chandra Nag v. Jatindra Nath Kar®. There 
is also the difference in language between the section as it stood then and as it now 
‘stands. We cannot treat the decision in Mackenzie v. Tiruvengadathan1, as an autho- 
‘rity on section 20, sub-section (1) as it now stands. In Gobind Ram v. Firm Chuni Ram? 
- a certain amount was sent by the debtor by money order; but there was nothing 
in the money order coupon to show on what’ account the remittance was made. 
` Rowland, J., held that the requirement.of section 20 was not satisfied. The rea- 

"soning of the learned Judge can be stated in his own words: __ 
“T think the acknowledgment must appear on its face to be on account of the debtor, at least 


« on account ofa debt whereas in the money order coupon there is nothing at all to show on what account 
-the remittance was made.” 


` The learned Judge was apparently of the view that it is necessary that the con- 
nection between the payment and the debt should appear on the face of the writing 
required by the proviso to section 20 (1).0f the Limitation Act. With respect to the 

~ learned Judge we do not agree with him as his view is not supported either by the 
-language of section 20,0r by the decisions of Courts. An early decision of the English 
‘Courts in- Tippets v. Heine®, was relied on but it does not directly bear on a cons- 

` truction of the, present sub-section (1) of section 20 of the Indian Limitation Act. 


Mr. T. M. Krishnaswami Ayyar for the plaintiff-respondent relied on certain 
e observations and decisions as supporting his contention that the conditions required 
a a 
1. ` (1886) ILL.R. 9 Mad. 271. ~ 4. (1956) TAn. W.R. 33. 
2. (1897) LL.R. 19 All. 307. PON 5. LL.R. (1938) 2 Cal. 320. 
3 AIR. 1942 Pat. 47. 6. (1834) 149 E.R» 1074. 
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by section 20 must be deemed tọ.have been complied with in thiscase. , His argument 

was that it can be proyed by. evidence that a payment was.on account of a, debt-and 

that it is not..necessary that the acknowledgment of the: payment should: specify 

expressly the debt towards which the payment had been made. It may be by.‘eva- 

dence of surrounding circumstances or of direct parole evidence of what happened 

at the time of payment: ‘It may consist in ån appropriation by the creditor of an 

open payment. All that section 20 (1) requires is proof of payment on ‘account of 
a debt and an’ acknowledgement of payment in the handwriting of, or in a writing 

signed by, the person making the payment and proof of the payment can be in any 

manner .recogniseď in law. So the argument ran. Great reliance was placed on 

the observations made by'the Judicial’ Committee in’Rama Shah v: Lal'Chand'. ‘No 

doubt that was a case decided .béfore the amendment of 1942 and'related to the 
‘true construction and effect of section 20 of the Limitation Act as amended. by the 
‘Amending Act of 1927.’ The decision’on the facts in'that ‘case has no direct appli- 
cation to the’present case. There'the suit was brought on‘a promissory note, datéd 
4th February, 1930. The suit was instituted on 24th January, 1936. To save the 
suit from the bar of limitation, an endorsement ön the promissory note in the writing 
A the defendant, dated 24th January, 1933, was relied on.’ The'endorsement ran 
thus : f l ' ; ve 


‘*Paid Rs. 100 to-day in this pronote’’. a 7 
The High Court of Lahore held in appeal from the decree of the Subordinate Judge _ 
*who gave a decree to'the plaintiff that the sum of Rs. 100 was never ‘appropriated 
by ‘the debtor or by the creditor either to interest. or part-payment of principal 
until the date of suit, that is, until long after three years had elapsed from the date 
of the promissory note and, therefore, the suit was time-barred, . The reasoning of 
the High Court was that a payment made generally on account of an interest bearing 
debt becomes a payment towards the principal only by appropriation thereto and 
must, in order to have the effect of preventing limitation, be appropriated before 
the period of limitation had expired. The Judicial Committee held, reversing the 
decision of the High Court, that as there was évidence that the payment had been 
appropriated to principal by the defendant within the prescribed period, the suit 
was not barred. _ There is considerable discussion on the import of the words “‘ as 
such ” in relation ‘to the payment. of interest but that discussion is now academic 
having regard to the amendment in r942. Dealing with the right of appropriation 
by a creditor, their Lordships said : j ` i z 
` “The subject of ‘ appropriation of payments ’ is dealt with in the Indian Contract Act by sections 
59 to 61, inclusive. Section 60 provides that, when the debtor has omitted to intimate, and’ there 
are no other circumstances indicating to which debt the payment is to be applied the creditor may 
apply it at his discretion to any lawful debt actually due and payable to him frcm the debtor”. * 
Their Lordships laid down that the creditor’s act of apprdpriation of payment 
“to the principal debt should’ be before the lapse of the prescribed time. On the 
facts they held that there had beéri such an appropriation within the préscribed time. 
There is one passage in the opinion.of.their Lordships which does help the plaintiff- 
respondent and that. is: this : bres fens ae we ee 
tt stress was laid on the change in the proviso from f the fact of the payment appears’ to ° an 
acknowledgment of the payment appears’, but neither expression affords in their Lordships’ opinion 
any ground for holding that the character of the payment, as intended to go towards interst or 
towards principal, must appear by the writing, still less that it must be ascertainable or ascertainéd at 
the date of the payment”, “AB - or an e aes Soa = 
The ruling in Kandaswami Mudaliar' v. Thévammal®, though ‘given ‘long before 
the above Privy Council decision, proceeds on the same assumption. It was held 
-that according to the plain-language of the proviso' to section 20 of the Limitation 
Act, what is required is acknowledgment of payment. . Whether the said -payment 
‘is payment towards interest as such or principal can be proved by other evidence. 
Though this decision was also before the-amendment of 1942, it is valuable because 
1. (1940) 1 M.LiJ. 895 LR: 67-TALi60% g. (1937) 2 ML. 5e ey 
wer oa) Lah. J 08 ents (1987) 2 MLJ. S45 i ORLA 
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of its construction of the proviso ‘which remained unaltered by the amendment in 
1942. In that case a promissory note was-executed by the debtor in favour of his 
creditor and it was alleged by the creditor that it was towards a portion of the in- 
terest on the debt due under the previous note in his favour. The lower Courts 
“accepted this case of the creditor. It was held that the promissory note saved the 
suit brought on the original debt from the bar of limitation. The learned Judge, 
Venkataramana Rao, J., held that evidence could always be given that the payment 
was made towards a particular debt. After a discussion of several decisions of this 
-Court and other Courts, the learned Judge held that so far as part of principal was 
concerned, a writing need not show that payment was towards principal. He pointed 
out : : , ' . 
eo 
$% If the scheme.of the Act is taken-into consideration, it does not appear to be the intenticn of the 
Legislature that the writing evidencing the payment should also indicate that the payment is towards 
interest or principal. Section 1g deals with an acknowledgment of liability as such in respect of any 
property or right or debt. Section 20 is intended to provide by way of statutory declaration that 
from the fact of payment of interest or part-payment of principal of a debt you can imply acknowledg- 
ment of liability in respect of the‘debt. If it was intended that the writing also should specify that 
the payment was towards interest or principal of a debt, section 20 is superfluous as the writing will 
operate as an acknowledgment under section 19 of the Limitation Act. I am therefore of opinion 
that the writing need not specify that the payment was made towards interest or principal. That 
any payment was made towards a particular debt evidence can always be given ”. 

It- may. be. mentioned in passing that the decision in Mackenzie v. Thiruven- 
gadathan}, was referred to by the learned Judge and its scope limited. In Prafulla 
Chandra Nag v. Jatindra Nath Kar®, it was held that when part-payment of a debt is 
made and accepted by cheque written in the handwriting of the person liable to 
pay the debt, it was evidence both of the fact of payment and of acknowledgment 
within the meariing of section 20 of the Indian Limitation Act. At page 325, S.K. 
Ghose, J., said : ' : 


4 


“ The Indian statute only requires that the acknowledgment must be of the payment. It is 
miot necessary that it must also be stated that the payment is towards a particular debt.” 


There is no direct authority of this Court or of any other Court on the cons- 
truction of sub-section (1) of section 20 of the Limitation! Act as amended in 1942. 
But the principles which have been, in our opinion, clearly laid down in dealing 
with section 20 (1) before 1942 will apply to cases arising after the amendment of 
1942. We hold that the fact that the payment of money was on account of a debt 
can be proved by evidence and it need not appear on the face of the acknowledg- 
ment of payment in writing: It can always be proved that a payment was towards 
a particular debt.. The Court may be called upon to infer from circumstances and 
probabilities that a payment was towards a particular debt. In the case before us, 

‘as-we have already mentioned, it was never suggested on behalf of the 
first defendant that several debts were due and owing to the plaintiff by them and 
that therefore it could not be taken that the payment of. Rs. 5,000 each by drafts 

` was towards a debt other than the debt due under the promissory note for Rs. 45,000. 

Of course there was the other debt due under the promissory note, dated 1st March, 
1951 (Exhibit B-7); ‘but that promissory note was not in favour of K. A. Appa Rao. 
It was in favour of the Shyamala Industries Corporation which is different in law 

_ from Appa Rao. It appears to be reasonably clear to us that these two drafts must 

have been sent to the plaintiff in part-payment of the debt due under the promissory 
note Exhibit B-4. The drafts were sent in June and July, 1951. Even leaving out 
of account Exhibits A-2, A-3 and A-4, there is the notice given by the plaintiff on 
4th November, 1951 (Exhibit B-14) in which it-was expressly stated that the sums 
sent by the two drafts were credited to the promissory note of Rs. 45,000. This notice 
was within three years from the date of the promissory note. The suit was filed in 
February, 1954, within three years from the date of the notice. There was clearly 
appropriation by the creditor towards the impugned promissory note within the 
prescribed time and that fulfils the condition that the payment should be on account 
of the debt. As the suit was instituted within three years from the date of these 
‘payments, the suit was not barred by time. 
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It also follows that in calculating the amount due under the promissory note - 
Exhibit B-4, the first defendant should be given. credit to the two sums of Rs. 5,000- 
each, as well as to the sum of Rs. 2,000 sent by a demand draft subsequently. G.G.G. 
Appeal No. 15 of 1957 which relates to this promissory note-is allowed only to the- 
extent of Rs. 2,000 but is substantially dismissed. The ‘appellant and the 
plaintiff-respondent will pay and receive proportionate costs. 


In the other suit which has given rise to C.C.C. Appeal No. 16 of 1957, there 
was practically no defence except the plea of partial discharge on the ground that 
the three payments of Rs. 5,000 5,000 and 2,000 were made towards the promis- 
sory note on which this suit was based. As we have held that these payments must 
go towards the promissory note of Rs. 45,000 (Exhibit B-4), they cannot obviously 
be taken as payments made towards Exhibit B-7. The plaintiff is entitled to get a 
decree for the sum claimed by ‘him. The appeal fails and is dismissed with costs. 


C.C.C. A. No. 15 of 1957 having been set down for being mentioned this day,. 
the Court made the following order :— ' 

The decree of the lower Court shall be amended by substituting the value of the 
Indian currency for Rs. 45,000 Hyderabad currency for the principal amount namely 
Rs. 37,800. Interest will be calculated on this sum. It is represented that since: 
the date of this decree of the Court below further payments have been made towards. 
the amount due under the decree. Such payments, if any, will be given credit. 


_ V.S. — Appeals dismissed. 

sks ` _ [FULL BENCH] 

a IN THE HIGH COURT OF JUDICATURE AT MADRAS. -~ ; 
` (Special Original Jurisdiction.) i 


PRESENT :—MR. P, V. RAJAMANNAR, Chief Justice; Mr. Justice RAMACHANDRA. 
Iver, AND MR. Justice GANAPATIA PILLAI . ns x f 


Š it wud a, ty 

K. 5. Lakshmipathy Nayakar .:. `: © a Petitloner® > =, 
The State of Madras represented by. the Collector of Mathprai_ a cet ee 
and another . i i bh tata Respondents. . 


- Madras: Estates (Abolition and Conversion into. Ryotwari) Act (XXVI of 1948), sections 12 and 15— 
Petition for grant of ryotwart patta—Scheme .of—Irrigation tank in an estates-When private land of the land- 
holder—Landholder, of entitled to grant of patta as of Tight in respect of such tanks, F ‘ 

Inan jestate,as defined in the Madras Estates Land Act, 1908, tank bed is not a communal! 
porambgke. The property in the tank situate within the ambit’of the estate would naturally vest 
in the proprietor. But his rights would be ‘restricted’ in a tank which is the source of irrigation for 
the lands in the estate.:. The landhdlder' is ‘under an’ obligation to: preserve, maintain arid. repair 
such tanks and the ryots will have a right over the tank in the nature’ of easements,- Bift there might 
be tanks‘in an estate in which-the ryots would not have any,rights qustemary or easementary.. Such 
tanks would form the absolute property of the proprietor. In an ordinary ,ryotwari village it is not 
possible to conceive of the grant ofa ryotwari patta with regaid'to a tank. As the Object of the Madras 
Act XXVI of 1948 is to corivért the zamindari estate into ryotwari'tenuire the provisions of the ‘Act 
should be understood in relation to that purpose. . G ws ii SAPE i ’ 

The scheme of sections 11 to:15 of the Act clearly shows that.the right to, a ryotwari patta‘in res- 
pect ofthe private lands of a landholder is ; a.matter for adjudication by the Settlement Officer and 
the landholder has to make out his claim with reference. to every field or survey number claimed. 
by him. ; ale oes r 
An irrigiation tank, though constructed on what was oncé the landholder’s.private land, could 
not be held to be his private land so as to entitle him to the issue of'a ryotwari patta undersection 12 
of the Madras Estates’ (Abolition and Conversion into Ryotwari):.Act, 1948. Such a right-could 
not be justified on any theory of appurtenant or accessory rights, Whether the particular lands consti- 
tute private land has to be decided in each case. A Jandholder will not be entitled to the grant ofryot- 
wari patta in respect of a tank merely because it is situate within the sedan of his private land. 
Tf it is found in an enquiry under section 15 of the Act, that having regard to its'size and the quantity 
of water it is nothing more than a well or'a pond the landholder “will be entitled to have itincluded 
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inthe patta of thé land of which it.is a part. Ifon the other hand, it is held that the tank is a source 
of irrigation for other Jands, the tank would be Government property:and the landholder will not be 
entitled to obtain a patta for the same although the land on which it stands or the sourrounding land 
may be the private land of the landholder and to which he may be entitled to a patta. 


” Srinivasa Rao v, State of Madras, (1956) 2 M.L.J. 595 : LLLR. (1957) Mad. 436, overruled. 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of mandamus directing the respondent herein to forbear 
from interfering with the petitioner’s rights, possession and enjoyment in any manner 
in respect of the tanks of Appasamudram and Melakulam within the limits of Idaya- 
kottai Zamin, Palani Taluk of the Madurai District in pursuance of the Memo. issued 
by*the Collector of Madurai in L. Dis. No. 40431-G-55, dated 30th November, 1955.. 


V. Vedantachari and V. C. Srikumar, for the Petitioner in both the Petitions. 


The Advocate-General (V. K: Thiruvenkatachari) and The Additional Govern- 
ment Pleader (K. Veeraswami) on behalf of the Respondents in both the Petitions. 


The Order of the Court was delivered by \ 

Ramachandra Iyer, 7.—These are applications under Article 226 of the Constitu-. 
tion for the issue of a writ mandamus and certiorari respectively to direct the res- 
pondent to forbear from interfering with the petitioner’s right, possession and enjoy- 
ment of the Melakulam and Appasamudram tanks within the limits of what was. 
once Idayakottai zamin in Palani taluk in Madurai district, and to call for the records. 
and quash the order of the Estates Abolition Tribunal, Madurai, in R.A. No. 
19-1953, dated 14th July, 1953, which affirmed the order of the Settlement Officer, 
Madurai, dated g9th September, 1952, made:in Case Nos. g to 14 PLN 51, holding 
that a ryotwari patta in respect of the tanks referred to above could not be granted to 
the petitioner. In viéw of ' the general importance of the questions raised, these 
petitions have been posted .before a Full Bench. 

The petitioner was the.zamindar of Idayakottai which is situated -in Palani’ 
taluk in Madurai district. The zamin was notified as a zamindari estate and taken 
over by the Government on 3rd September, 1951, under the provisions of the Madras 


” Estates (Abolitition and Conversion into Ryotwari) Act (XXVI of 1948), which 


shall hereinafter be referred to as the Abolition Act or the Act. In due course the 
petitioner filed àir application before the Settlement Officer, Madurai, under section 
12 (a) of the Act for the grant of a ryotwari patta with respect to several items of lands 
which he claimed as his private or pannai lands. Amongst the several items claimed 
were, two tanks in the village known as Melakulam and Appasamudram. As the- 
village . has not. yet, been. surveyed the tanks could:be identified only by.,their 
Paimash, numbers. Melakulam is covered by P. Nos. 330 and 331, while Appa- 
samudram is covered by P. Nos. 489 and 490. In the, village accounts. they are 


. mentioned and classified as water spread and tank bund area. The Settlement 


Officer granted a patta in -respéct of'a number‘of items’ but rejected the'claim of 
af n A 


, the petitioner in regard to the two ‘tanks. 


The pétitioner filed an appeal against‘the order of the Settlement Officer under 
section .15 (2) ‘of the Abolition Act, to the Estatés Abolition Tribunal, Madurai. 
The Tribunal‘ found that the two tanks came into. existence long prior to Act I of 
1908 on'what was once the zamindar’s päłinai land§,"but that they ceased to be the 
private lands on their being’ converted as taiiks arid that therefore the petitioner would 
not bé entitled to the'issué òf ryotwari pattas in respectof them. The petitioner has 
thereupon moved this Court under Article 226 of the Constitution for the teliefs afore- 
said. , ; 7 ee 

“In Srinivasa Rao v. ‘State of Madras1, a Bench of this Court held that where a 
tank was an accessory to or part and parcel of the private lands of a landholder, he 
would be entitled toʻthe grant of a ryotwari patta for the tank under section’12 (a) of 
the Act. The correctness of that decision has beén'¢liallenged before‘ us‘by the 


léarned Advocate-Genéral-on behalf of the! Government. 
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It is contended on behalf:of the petitioner that where a landholder constructed. 
on what were his private lands a reservoir for storing water for irrigating exclusively 
his private'lands whether the reservoir was a well’or a tank the lands so utilised 
for the reservoir would continue to be the private lands éither as an ancillary to the 
- „remaining private lands -or as part and ‘parcel thereof. It was, therefore, urged 
that the landholder would be entitled to the grant of a.patta in regard to the tanks 
as they formed really: part of the other private lands in respect of which he was 
entitled to have a ryotwari patta. 


Idayakottai was a zamin village governed by the provisions of the Madras 
Estates Land Act (I of 1908). It is not disputed that the two tanks of Melakulam 
and Appasamudram occupy a portion of what originally formed part of the private 
lands landholder and that the ayacut under the tanks is entirely comprised of the 
private lands of the landholder. None of the ryots of the zamindari had any right 
to the water fromi the two tanks. The question for consideration ‘is. whether in those 
circumstances, the tanks could be deemed to continue as private lands or at least 
‘considered to be so integrated with them as to.entitle the landholder to a ryotwari 
patta even as regards the tanks. < = 


p 4 k é 
. Itis necessary in this connection to refer to the relevant provisions of thé Madras 
Estates Land Act (T of 1908). woe iS tne SESS 


= ' Section 3 (10) of that Act defines “private land” as: i ii Prec, tan, 


“t (a) in the case of an estate within the meaning of sub-clauses (a), (b), (c) or (ey of clause (2) 
means the domain: of home-farm land of the’ landholder by whatever designation known, such a 
kambattam, khas, sir or pannai and includes allland which is proved.to have been cultivated as private 
land by the landholder himself, by his, own servants or by hired labour, with his own or hired stocks, 
for a continuous period of twelve years immediately before the commencement of this Act..... are 


It is not necessary for the present purpose to refer to the remaining portion of that 
section which related to the case of an estate which. became an inam after 1936. 
Section’3 (16) defines ‘ryoti land’ thus :— 5 l 
. t t . 


Ka 


__ “‘ Ryoti land’ means cultivable land in an’estate other than private land but does not include 
(a) beds and bunds of tanks and of supply, drainage surplus or irrigation channel ; (b) threshing 
floor, cattle-stands, village sites, and other lands situated in any estate which are set apart for the 
«common use of the villagers ; and (c) lands granted on service tenure either free of rent or on favoura + 
ble rates of rent if granted before the passing of this Act or free of rent if granted after that date, 
:80 long as the service tenure subsists.’?:- ty ls Seay ` ahs ta , 

From the above definition of:ryoti land the beds and bunds of tanks would not 
form part of a ryoti land. That would not necessarily, mean that they would form 
part of the private land. The determination of that question would depend on the 
medning of the term ‘private land’ as given in Act I of 1908. 


` ” Neither the word ‘tank’ nor the words ‘tank bed’ are defined either under the 
Madras Estates Land Act (I of 1908) or under the Abolition Act. In ordinary 
parlance a tank may denote any depression storing water varying in size from a 
pond toa lake. Ordinarily a tank is closed by an embankment on all sides consisting 
‘of earth or masonry or both. In an estate the tank bed is not communal poromboke. 
"The property in the tank bed situate within the ambit of the estate would naturally 
vest in the proprietor. But his rights would be restricted in a tank which is a source 
of irrigation for the lands in the estate. Such a tank should be preserved as such, 
‘and the landholder would have no power to destroy the same but would on the 
‘contrary be bound to maintain and repair it. The right of the ryots in regard to 
‘such tanks would be in the nature of easements, but not a proprietary one. Vide 
Ramaswami.v. Ramaswami?. 


But there might be tanks in an estate in which-the ryots would not have any 
rights customary or easementary. Such tanks would form the absolute property of 
the proprietor. ‘The claim in the present case on behalf of the petitioner is that the 


1. (1942).a M,L.J.'595 ::1.L.R. (1943) Mad: 931. 
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two tanks of Melakulam and Appasamudram were the absolute properties of the 
proprietor with no rights outstanding in the ryots and that therefore an appropriate 
patta should be granted to him in respect of them. 


The Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 
1948) was passed with the avowed and declared object of abolishing the permanently 
settled estates and for the introduction of ryotwari tenure in those areas, Under 
the ryotwari system all arable lands, whether cultivated or waste, are divided into 

_ blocks and granted to individuals acting on their own account without a middleman. 
The State, however, does not grant any title-deed to the ryot but it only grants a 
ryotwari patta, which has not been understood to. be any conferment of title 
but only as, indicating a certain fiscal arrangement between the Government and 
the individual concerned. The terms of the engagement are the payment to the 
Government by the pattadar of a tax which is fixed on the basis of a periodical 
settlement. In addition, the ryot would be bound to pay the Government a tax for 

` the water supplied by the Government for the irrigation of the land covered by the 
patta. The obligation of the Government is to supply necessary and sufficient water 
for the accustomed requirements of the ryotwari pattadar and subject to that, the 
sovereign and paramount right of the Government to distribute water is absolute. 
A ryotwari proprietor has no right to prescribe the source from which the water should 
be supplied, though he could insist on the existing arrangements continuing till the 

. Government provides an equally efficient supply. The underlying idea of that sys- 

` tem is that the irrigation sources belong to the Government, the ryotwari pattadar 
being only the holder of the land and his right being only to obtain the accustomed 
supply of water with no specific right in regard to the source from which such water 
is supplied. It is, therefore, not possible to conceive of the grant of a ryotwari patta 
with regard to a tank in an ordinary Government village. 


As the object of the Abolition Act is to convert the zamindari estate into a 
ryotwari tenure eliminating the middlemen, namely, the zamindars, the provisions 
therein should be understood in relation to that purpose. Broadly stated, the effect 
of the statute is : On notification of the estate under the Act, the entire estate 
(including all communal lands and porambokes, other non-ryoti lands, waste land, 
pasture land, lanka land, forest lands, etc., rivers and streams, tanks and irrigation 

. works, fisheries and various other rights) would stand transferred to the Government 
and vest in them free of all encumbrances, and the Madras Revenue Recovery Act, 
the-Madras Irrigation Cess Act, and all other enactments applicable to the ryotwari 
areas be applicable to the erstwhile estate. The result of the notification would 
be to vest the entire estate in the Government and the proprietor would be entitled 

- only to a compensation. Provision is, therefore, made under the Act for the notifica- 

` tion and taking over the estate, appointment of Settlement Officers and Tribunals, 

_ the grant of pattas, adjudication of disputes and compensation to be paid to the 
proprietor for expropriation of his land. Section 11 specifies the land in which the 
ryot would be entitled to a ryotwari patta. Section 12 specifies the lands in the 
zamindari estate in which the landholder would be entitled to a patta. Section 13 

- concerns itself with the lands in an inam estate, while section 14 with under-tenure 
estate. As regards the grant of a ryotwari patta in regard to private lands the rele- 
vant portion of section 12 is this : 


“r2. In the case of a zamindari estate, the land-holder shall with effect on and from the noti- 
fied date, be entitled to a ryotwari patta in respect of (a) all lands (including lanka lands) which, 
immediately before the notified date, (i) belonged to him as private land within the meaning of 
section 3, clause (10) (a) of the Estates Land Act, or (ii) stood recorded as his private land in a record 
prepared under the provision of Chapter XI or Chapter XII of the said Act, not having been subse- 
quently converted into ryoti land.......... ie 


Section 15 (1) states, 


‘* The Settlement Officer shall examine the nature and history of all lands in respect of which 
the landholder claims a ryotwari patta under section 12, 1 3 or 14 as the case may be, and decide in 
respect of which lands the claim should be allowed.” 


Sub-section (2) of section 15 provides an appeal to the Appellate Tribunal. Section 
16 makes every person who becomes entitled to a ryotwari patta liable to pay the 
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assessment, etc., to the Government. Section 21 authorises the survey of estates : 
Sub-section (1) of that section states :— 


“ Any estate or part thereof may be surveyed, or, if it has been surveyed before the notified date 
may be resurveyed, as if it were Government land, in accordance with the provisions for the survey 
ofsuch land contained in the Madras Survey and Boundaries Act, 1923. k : 


Provided that any resurvey made under this sub-section may be limited to what is necessary for 
the introduction of the ryotwari settlement in the estate or part thereof.” 


Sub-section (2) of that section states, 


‘* The cost of the survey or resurvey, except so much thereof as is payable by the ryots or the ' 


landholder under the provisions of section 8 of the Madras Survey and Boundaries Act, 1923, shall 
be borne by the Government.”’ s 


Section 22 prescribes the manner of effecting the ryotwari settlement of the estate. , 


Section 67 enables the Government to make rules to carry out the purposes of the 
Act. l 


Under the authority vested in section 67 the Government have framed rules for 


the working of the Act. In particular rules have been framed by the Government 
on 31st October, 1950, in regard to the grant of patta to the landholder. Those 
prescribe, that every landholder claiming a ryotwari patta under sections 12, 13 or 14 
as the case may be, should apply in writing to the Settlement Officer within six 
months from the notified date or within 2 months from the date of publication of the 
rules whichever was later. Every such application should be in a Form specified in 
the Appendix to the Rules. That Form directed the landholder to specify, among 


m 
Mt 


other things, the local name, if any of the land, survey number and sub-division, - 


extent in acres and cents, classification wet or dry and survey numbers of the boun- 
daries and the summary of evidence proposed to be adduced in support of the claim. 
It is clear from section 15 and the Rules and the Form prescribed that, the right to a 
ryotwari patta in respect of the private lands of a landholder is a matter for adjudica- 
tion by the Settlement Officer, and that he has got to make out his claim with re- 
ference to every field or survey number claimed by him. ` 


We have then to consider whether an irrigation tank though constructed on 
‘what was once the landholder’s private land could be held to be private land. Mr. 
Vedantachariar, the learned advocate for the petitioner, first contended that as the 
tank was in origin a private land the landholder would be entitled to a ryotwari 
atta as the tank was essentially a land containing water and as a private tank it 
should be held to be private land. The contention was reinforced by reference to 
certain authorities which held that the word ‘land’ included in its conception water 
thereon. Reference was also made to a passage in Coulson and Forbes on “Weters 
and Land Drainage ”, 6th edition, page 124, where it is stated ; 


“It does not appear that by the English law there is any difference as to the ownership of the ; 


soil between land covered with still and running water. Where, therefcre, a lake or pocl lies whclly 
within, and is surrounded by a manor or estate, the presumption is that the owner of the manor or 
estate is also the owner of the soil of the lake ; and where the boundary of two properties passes along 
the pool, it is taken to coincide with the medium filum of the pool; although, of course, it may be 
proved expressly to have some other direction.” 


From this it is contended that as the term ‘land’ also includes a land over which 
water is stored, a tank should be held to be a land, and the ownership being in the 
proprietor with no outstanding claim thereto in anybody else, it should be held to be 
private land. We cannot agree with this contention. The term ‘private land’ 
in Act I of 1908 has a statutory meaning given to it. It cannot be interpreted to 
mean a land which is private ; and then taking the meaning of the word ‘land’ as 
including a tank, to treat private tank as private land within the meaning of. the 
statutes. wn 


It is then contended that the tanks in the present case were appurtenant to the 
cultivated private lands of the petitioner, and that therefore if the cultivated portion 
of the lands were to be granted a ryotwari patta in favour of the petitioner, the ap- 
purtenant rights of itrigation should also pass to him. 
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In Sadhu v. Bihari Singh, there was a house which was appurtenant to an agri- 
cultural holding of a village. That village was divided between two co-sharers with 
the result that the house of the tenant was within the portion owned by one co-sharer 
while right over the agricultural holding fell to the other sharer. The co-sharer 
landlord in whose share the house of the tenant fell sought to eject him on the 
footing that the tenant had no agricultural land within the property allotted to his 
share. The claim was rejected on the ground that the partition between the two 
co-sharers effected no change in the position of the tenants and so long as he was in 
“ possession of the occupancy holding he could not be ejected from the house as that 


‘house was a.part of the holding and appurtenant to his agricultural holding. 


In ‘Bahu Lal v. Ram Prasad?, it was held that the phrase ‘appurtenant to an 
agricultural holding’ meant something which was adjunct to or part and parcel of the 
‘ holding. In its secondary sense it meant what was usually enjoyed with and not 
in the sense of a right of easement. In that case two plots of abadi land were in 
possession of the tenant from the times of their ancestors, who had been occupancy 
tenants, and were used for the purpose of tethering cattle storing manure, etc. It 
was held that in the absence of the evidence regarding the origin of the tenancy or of 
the possession of the plots by the tenants the plots should be regarded as appurtenant 
to the holding and that so long as the tenancy subsisted the landlord was not entitled 
to sue for possession of the plots. 


In Srinivasa Rao v. State of Madras*, it was held that where a parcel of land was 
held by a person for cultivation with a tank upon it the tank would go with the land 
and that if there was patta for the land there should be a patta for the tank as 
appurtenant thereto. 

In our opinion, it would be difficult to justify the claim of the landholder to a 
ryotwari patta in respect of an irrigation tank on any theory of appurtenant or acces- 
sory rights. The relation between principal and accessory rights is the converse 
of that existing between servient and dominant rights. In either case the owners 
should be different. One right can be adverse to another only if it is vested in a 
different owner. ‘This would apply even in regard to a beneficial right to arise out of 
another property. The accessory right would be a beneficial right to the owner of 
the property. Where the owners of the two properties are the same no question of 
accessory rights would at all arise for the simple reason that the person who has the 
higher rights of ownership in regard to both the properties could not (and hardly 
could have even intended to) create a right against himself. It follows that where the 
proprietor was entitled to all the lands within the ambit of his estate (except of . 
course the ryoti lands in respect of which he would only have the melwaram rights) 
no question of accessory rights in regard to a particular plot of land can arise in re- 
lation to another part of the property of the proprietor. This would be so even adopt- 
ing the extended meaning given to appurtenant rights in Babu Lal v. Ram Prasad?. 


It was next contended that the tanks having been constructed for the irrigation 
of the private lands of the landholder they should be held to form part and parcel 
of-the private lands and a ryotwari patta granted on that basis. In support of that 
contention the analogy of issuing patta to aryot under section 11 was relied on. Under 
section 11 of the Act a ryot would be entitled to a ryotwari patta in respect of the 
ryoti lands properly included or which should have been properly included in his 
holding. Ifa ryot were to construct a tank upon a portion of the holding, it would 
be an improvement to the ryot’s holding within the meaning of section 3 (4) of Act 

“I of 1908, and it would only enhance the value of the holding rather than cease to 
be a ryoti land. It would not vest in or revert to the landholder, on the ground that 
not being cultivable land it could not properly be within his holding. It is contended 
that as in such a case the ryot would be entitled to the patta in respect of the tank, 
in the case of private lands also, a tank constructed within the area of the private 
lands of the landholder, should be considered to be an improvement to the private 
lands and therefore should go with them. It must be pointed out that a tank cons. 


1. (1908) I.L.R. 30 All. 282 (F.B.). 3. (1956) 2 MLL.J. 595 : LL.R. (1957) Mad, 
2. LLR. (1939) All. 67 (F.B-). 436. ; 
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tructed on a ryoti land is considered to be an improvement by virtue of a statutory 
definition for certain purposes mentioned in the statute. It cannot be stated that 
under the general law an irrigation tank would form part of the contiguous lands. 
It is unnecessary for the purposes of this case to consider whether after a notification 
under Act XXVI of 1948 a ryot on whose property an irrigation tank is situated 
would be entitled toa ryotwari patta for it on any theory of improvement. Even so, 
in our opinion, that concept of an improvement within a holding would not apply 
to the case of private lands as the landholder could not be treated as having a 
holding under any person so as to protect his right as against him on any basis, statu- 
tory or otherwise and to consider a tank constructed by him on his own property 
as an improvement of any particular portion of his property. There is no warrant 
for such a theory either on principle or on the statutes. The tank would be the pro- 
perty of the landholder as much as the other private lands are, and there is no need 
to justify his ownership thereof on any theory of improvement. It is then contended 
that the tank should be held to be a part of the holding on the principle of certain 
decisions to be referred to presently. 


The learned advocate for the petitioner referred to the decision in Nidhi K rishna 
Bose v. Ram Doss Sen!. In that case there was a lease of a tank. The property of 
the proprietor was purchased by another person and the purchaser sought to evict 
the lessee of the tank. The latter pleaded that he hada right of occupancy in the 
tank. Couch, C.J., observed : 
“ Where land is let for cultivation, and there is a tank upon it, the tank would go with the land; 
and if there was a right of occupancy in the land, there would be a right of occupancy in the tank as 
appurtenant to the land. But here the tank is the principal subject of the lease, and only so much 


land passed with the tank as is necessary for it, namely, for the banks. This in reality is the tank and 
according to the decisions there cannot be a right of occupancy acquired in it.” 


The learned Chief Justice held that the lessee did not acquire a right of occu- 
pancy in the tank. This decision is relied on as indicating the possibility of a 
tenant acquiring an occupancy right over a tank when it was part of the demise 
of agricultural lands. 


The decision in Surrendra Kumar v. Chanderatara Nath®, was next relied on. Re- 
ferring to the decision in Nidhi Krishna Bose v. Rama Doss Sen}, Mitter, J., observed : 
“The true test as to whether the lease is for agricultural purposes or not is to see whether the 
primary object was the lease of the tank or lease of the land surrounding it for purposes cf agriculture 


with oo within it. In this respect the area of the surrounding land is an important factor to be consi- 
dered.” 


It was beld in that case that the lease was of both the tank and the banks and 
that the tenant would get an occupancy right. 


In Sobharam v. Raja Mahton®, this view of the Calcutta High Court was accepted 
by the Patna High Court. 


The decision in Srinivasa Rao v. State of Madras‘, accepted the claim of the land- 
holder to a tank patta even on this footing. 


In Rangaraju v. State of Andhra®, it was held that if there was proof that the whole 
of a block of land had been enjoyed as private land, the mere fact that a small portion 
of it constituting an integral part thereof was used for purposes other than cultivation 
did not make that part any other than a private land, and that it would be reasonable 
to infer that the whole block of land as a unit was reserved by the landholder him- 
self for the purpose of cultivation. So, 


In our opinion the question has got to be decided not on the basis that an item 
of property in respect of which a ryotwari patta is claimed was a part of a holding 
or of a block of lands but as to whether that item would be private land as de- 
fined in the Madras Estates Land Act, 1908. “The Abolition Act vests the entire 
estate in the Government after a notification is made. The landholder would be 
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3. (1957) I.L.R. 36 Pat. 471. ; 5. A.LR. 1958 Andh. 375. 
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entitled to patta only in respect’of the ‘ private °’ land contemplated in section 12 (a). 
In the case of ‘a ryot there will not be much difficulty in ascertaining the extent of 
his holding as in all estates accounts are kept with regard to each holding. But this 
is not an universal practice in regard to the landhold:r’s private lands. The ques- 

_ tion whether a particular item of property was on the date of the notification the 
private land of the landholder has to be decided in each case. 


It is argued that if in regard to a well situated within the land, it could be held 
that the landholder would be entitled to have a patta for the land on which the well 
is situated, there could be no difference in principle if a patta is sought in respect 
of a land in which a tank is situated. Such an argument though it looks plausible 
cannot, however, be accepted. There are various types of irrigation sources 
in our country, such as wells, tanks, ponds and laks. The acceptance of such 
a principle would lead to anomalies and practical difficulties. For example : 
The landholder could after obtaining patta treat the tank as ‘his own, convert it 
into arable land if possible and insist on the Government providing irrigation for 
all his lands. Once patta is granted there would be no obligation on him to maintain 
it as an irrigation source. Even if the tank is retained as an irrigation source it 
would create within a ryotwari village, a separate system of irrigation in regard 
to a portion of the village, while the others would be looking up to the Government 
for irrigation of their lands. Ifin later years the property of the erstwhile landholder 
comes to vest in various persons by inheritance or alienation, the distribution of water 
from the private tank would be a matter of conflicting claims and disputes. Dis- 
tribution of water to a part will have: to be in the hands of private individual in 
regard to those lands while the rest of the village would depend on the Government. 
Further if this principle were to be accepted, it would mean that big tanks and lakes 
would necessarily have to vest in the erstwhile proprietors who were entitled to pattas 
in respect of the private land alone. That obviously could not have been the in- 
tention of the legislature. In this method of approach to the question, viz., the ap- 
purtenance and part and parcel theory it would always be difficult to draw 
the line as to in what cases the landholder would be entitled to a patta in respect 
of an irrigation tank or other reservoir. 


The Act has proceeded to solve the difficulty by directing a judicial or quasi- 
judicial investigation under section 15 of the Act. The survey contemplated by 
section 21 would place in the hands of the Settlement Officer and the Tribunal enough 
details to ascertain whether a disputed item of property was a well or pond or an 
irrigation tank. If it is decided that it was an irrigation tank, it could not be held 
to be a private land. The essence of a private land is that it should have been 

_ cultivated and no irrigation tank could be held to have been cultivated land. In 
such a case the landlord would not be entitled to a patta for it. The wording of 
section 3 (b) of the Abolition Act vests all irrigation works in the Government. But 
a right to ryotwari patta is created only in respect of private lands, and that too after 
an investigation whether they were such lands on the date of the vesting. Viewed 

- from another aspect, the same conclusion would seem to follow. What is claimed 
is a ryotwari patta. The incidents of a ryotwari tenure to which reference has been 
made already would indicate that irrigation sources belong to Government and 
should belong to the Government, for then alone it could be able to direct an equi- 
table distribution of water amongst the various pattadars. Further, ownership of 
the irrigation sources provide an important head of taxation, which would bring 
increasing revenue to the state as and when more and more lands are cultivated. 


With great respect to the learned Judges who decided Srinivasa Rao v. State of 
Maaras!, we are unable to share their view that a landholder’s right to obtain a 
ryotwari patta for an irrigation tank under section 12 (a) of the Abolition Act could 
be supported either on the theory of appurtenant rights or that the tank formed part 
and parcel of the private lands of the landholder. In our opinion, the provisions 
‘of section 15 of the Abolition Act and the Rules made under the Act, indicate that 








1. (1936) 2 M.L.J. 595 : L-L:R. (1957) Mad. 436, 


262 THE MADRAS LAW JOURNAL REPORTS. [1959 


the intention of the legislature was not to entitle the landholder to obtain a ryotwari 
patta for a tank merely for the reason that it was situate within the boundaries of 
his private land the question in the first instance would be a matter for judicial ad- 
judication under section 15. If it is found that having regard to its size and the quan- 
tity of water in the reservoir, it was nothing more than a well.or a pond, the land- 
holder would be entitled to have it included in the patta for the land of which it is 
apart. Ifon the contrary it was held that the tank was really an irrigation source 
for other lands although all of such lands would be included in a patta to be granted 
to the landholder, the tank would be Government property and the Jandholder 
would have no right to obtain a patta for the same. 


In the present case the Tribunal has after considering the evidence, come ta a 
conclusion that the landholder would not be entitled to a ryotwari patta in respect 
of the tanks. We are not shown as to how that finding, which is within the 
jurisdiction of that Tribunal could be challenged in these proceedings. 


The result is, the petitions fail and are dismissed. There will be no order as 
to costs. 


R.M. e ©- Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAJAGOPALAN AND MR. JUSTICE BALAKRISHNA AYYAR. 


M.L.M. Muthiah Chettiar .. Applicant* 
‘ 
The Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922)—Business in money-lending—Malayan Ordinance reviving old debts paid in 
occupation currency—Subsequent payments received by creditors and payments made by them to their creditors under 
the Ordinance—Liability to tax—Extent of. 


When Malaya was under the occupation of the Japanese between 1942 and September, 1945, 
the Japanese issued their own currency which circulated along with the Malayan currency. The 
Japanese currency began to depreciate in January, 1943 and by September, 1945, it ceased to have 
any value. The British Government after their re-occupation of Malaya in September, 1945, dec- 
lared a moratorium on all private debts. The Government of India, notified on 14th August, 1947, 
a scheme in respect of income-tax intended to give a measure of relief to the Indian nationals doing 
business in Malaya. 


On 16th December, 1948, the Malayan Legislature passed an Ordinance intended to regulate 
the relationship between creditors and debtors in respect of debts incurred (1) prior to the 
Japanese occupation and (2) during the occupation. . 


Subject to certain provisions the Ordinance directed that any pre-occupation debt which remained 
wholly unpaid at the time the Ordinance commenced was to be paid in full. Subject again to certain 
provisions, payment of a pre-occupation debt either in Malayan or Japanese currency made before 
31st December, 1943, was to be a valid discharge to the extent of the face value of the payment. In 
other cases payments in Japanese currency were to be revalued and scaled down in accordance with 
the schedule annexed to the Ordinance. A debtor who had paid any debt in depreciated Japanese 
currency was required to pay over again a certain amount to be ascertained by the application of 
the schedule. 


On the strength of the Ordinance several assessees were able to obtain ór enforce further payments 
in respect of debts which had been discharged fully or in part by payment in Japanese currency. 
On the other hand, in pursuance of the Ordinance the assessees were required to make further pay- 
ments to their creditors. On the question of the liability to pay income-tax in both these inħances: 


Held, the sums which 2 money-lender has received in re-payment of the principal cannot 
be subject to tax; conversely, he cannot claim that the amounts he has repaid as principal should be 
treated differently and that the amounts so repaid should be deducted from his profits. The two 
items, that is, repayments of principal received by the money-lender and repayments of principal 
made by the money-lender must both of them be excluded. 


The payments were made in depreciated currency and though the payments discharged the 
, debts in accordance with the law at the time of the payment, the result of the Ordinance was to revive 
the old debt. The subsequent payments cannot be in the nature of accretions to profits. 


* R.C. Nos. 59 of 1954, 33, 42, 43, 58, 59, 60, 64, 65, 75 and l igth August, 1958. 
of 1955 and 97, 98, 102, 112, 113 and 115 of 1956 and (28th Sravana, 1880-——Saka) 
4 of 1957, pie aa i oe ie id aes 
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The difference between payments made towards interest on the money borrowed and payments 
made in repayment of the principal borrowed must also be not overlooked. 


Where an assessee has received repayments he will not be liable to tax in respect of amounts he 
has received as or towards principal ; but he will be so liable in respect of monies which he has received 
as or towards interest. Where only part of the debt has been recovered, the assessee will be at liberty, 
subject to the law relating to appropriation of payments, to appropriate the money he has received 
either towards principal or interest. If the payment has been lawfully appropriated towards interest 
the assessee will be liable to pay tax thereon. If it is towards principal he will not be liable. 


Where an assessee has made payments he will be entitled to deduct from his income and claim 
exemption from tax for only such amounts as he has paid on account of interest. He will not be 
entitled to deduct any payments on account of principal. 


A bad debt is a debt which has become irrecoverable owing to the financial pesition of the debtcr 
orfor other reasons but debts repaid in occupation currency cannot be described as bad debts. 


Rights and liabilities arising from the fact that a particular assessee has accepted a scheme of 
offer made by the Government of India cannot be enforced as if they arose under the Indian Income” 
tax Act, such rights and liabilities since they arise from contract must be adjusted or enforced other- 
wise. The scheme or offer would stand outside the Act. 

Petition under section 66 (1) of Act XI of 1922 as amended by section 92 of Act 
VIII of 1939 praying that in the circumstances stated therein, the High Court will be 
pleased to direct’ the Income-tax Appellate Tribunal, Madras Bench ‘B’, to state a 
case and refer to the High Court in R. A. No. 399 of 1953-54 (I.R.A. No. 6114 of 

- 1952-53 on its file for decision on the following question of law, 

“whether the second payment of $ 15,977-18 mace by the assessee to his creditors on accoun, 
of fluctuations in the rate of currency exchange and on account of the Debtor and Credito 
(Occupation Period) Ordinance, 1948, isan aumissible deduction?” . ; 

R. Kesava Ayyangar, S. Swaminathan, M. Subbaraya Ayyar, V. Sethuraman, S. Padma- 
nabhan, P. R. Ranganathan, G. R. Jagadisan, S. V. Subramanyam, G. Vasantha Pai, K. 
Srinivasan, D. S. Meenakshisundaram and N. Srivatsamant, for Applicant. 


The Advocate-General (V. K. Tiruvenkatachari) for C. S. Rama Rao Sahib, Special 
Counsel for. Income-tax, on behalf of the Respondent. 


The Court delivered the following 

Jupement.—Certain facts and circumstances are common to all these cases and 
we shall set them out first. 

Between February, 1942 and September, 1945, Malaya was under the occupa- 
tion of the Japanese. During this period the Occupying Power issued its own currency 
in dollars and this currency circulated side by side with the previous Malayan 
currency which was also in dollars. In 1948, the. Malayan Legislature enacted an 
Ordinance to which reference will be made presently. The Schedule to that Ordi- 
nance shows that up to end of December, 1942, the new Japanese currency and the old 
Malayan currency circulated at par. In January, 1943, the Japanese currency began 
to depreciate and in December, 1943, one hundred old Malayan dollars where equi- 
valent to 385 new Japanese dollars. In 1944, the depreciation became more rapid 
with the result that in December, 1944, one hundred old Malayan dollars were equal 
to 1,850 new Japanese dollars. From January, 1945 the rate of depreciation became 
almost a landslide. On 1st August, 1945, one hundred old Malayan dollars were 
equal to 10,500 new Japanese dollars. On 8th August, 1945, one hundred old Mala- 
yan dollars were equal to 55,000 new Japanese dollars. By 13th August, 1945, the 
Japanese dollars ceased to have any value. 


Soon after they reoccupied Malaya in September, 1945, the British Government 
declared a moratorium on all private debts. A large number of Indian nationals 
were doing business in Malaya before the Japanese occupation, during the Japanese 
occupation and also thereafter and they sustained heavy losses during and on account 
of the occupation. In response to representations made on their behalf, the Govern- 
ment of India notified on 14th August, 1947, a scheme intended to give them a 
measure of relief. The main features of the scheme so far as here material were these: 

(1) No assessee was‘ under any obligation to accept the scheme : he was free either to opt 
or itor not. If he desired to opt for the scheme he was required to exercise his option within »2 
month after he was informed of the scheme, 3 ; 
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(2) The assessee was permitted to include in his expenses various items which would be in- 
admissible under the Indian Income-tax Act. i 


(3) The losses suffered by the assessee during the five years relevant to the assgssment years 
1942-43 to 1946-47 were all to be aggregated. 


(4) The asessee was permitted—reversing the usual procedure fixed in the Indian Income-tax 
Act—to carry this aggregated loss backwards and set it off against his profits for the assessment year 
1942-43. 

(5) If there was any loss still unabsorbed the assessee was permitted to carry this loss—again 
backwards—to the year 1941-42. 

(6) Any excess tax found to have been paid after recomputing the income of the assessee by 
carrying his losses backwards would be refunded to him. 


(7) The loss could not be carried forward. 5 


The Central Board of Revenue issued further instructions in respect of the scheme - 


(t) Where proper and complete accounts existed the profits and loss was to be determined in 
accordance with the accounts. Where proper accounts were not available a comparison of the 
balance-sheets at the beginning and at the close of the period was to be made for determining the 
profit. 


(2) Appreciation or depreciation or loss of capital assets was to be ignored. ` 


(3) Where a debtor of the assessee repaid him in Japanese currency the amounts so paid would 
not be treated as an asset of the assessee and would be excluded from the assets side in the balance 
sheet. This was, however, subject to one important qualification, viz., ‘ifany recovery is subsequently 
made, it will be taken asincome’. In like manner, where an assessee had paid his debts in Japanese 
currency the debts would be treated as having been satisfied to the extent of the payments and ex- 
cluded from the liabilities side in the balance-sheet. This too was subject to the proviso that ‘‘ if 
the payments made are not recognised by the Court and asa result of the Court’s orders a further 
payment has to be made, this payment will be taken into account in the assessment of the year in 
which the payment is made.” 


(4) Any tangible asset taken in satisfaction of debts and subsisting at the close of the period 
would be valued at a reasonable rate. 


It may be explained here that the scheme proceeds on the basis that Japanese 
currency whether kept in the till or in the bank was of no value after September, 
-1945- : 


On 16th December, 1948, the Malayan Legislature passed the Ordinance of 
which mention was made earlier, and, that Ordinance took effect from 1st October, 
1949. It was intended to regulate the relationship between debtors and creditors 
in respect of debts incurred (1) prior to the Japanese occupation, and (2) during the 
Japanese occupation. Subject to certain provisions, section 3 directed that any 

` pre-occupation debt which remained wholly unpaid at the time the Ordinance com- 
menced was to be paid in full. Subject again to certain provisions and conditions, 
payment of a pre-occupation debt, either in Malayan currency or in Japanese 
currency, made before 31st December, 1943, was to be a valid discharge to the ex- 
tent of the face value of the payment. In other cases payments in Japanese currency 
were to be revalued and scaled down inaccordance with the Schedule annexed to the 
Ordinance. A debtor who had paid any debt in depreciated Japanese currency was 
required to pay over again a certain amount to be ascertained by the application of 
the Schedule. Section 13 expressly excluded from the scope of the Ordinance agree -~ 
ments made between a creditor and a debtor after the end of the occupation period 
for the purpose of— 


“(a) valuing any payments made during the occupation period in respect of a pre-occupation 
debt or an occupation debt (whether accrued due or not); or (b) providirg for payment or settle- 
ment of any pre-occupation debt or occupation debt or part thereof; or (c) determining the rate 
for payment of any such interest as is referred to in sub-section (1) of section 10 of this Ordinance”, 


The cases now before us fall into two categories. On the strength of the Ordi- 
nance several assessees were able to obtain or enforce further payments in respect of 
debts which had been discharged wholly or in part by payment in Japanese currency, 
and, on all these sums, they have been assessed to tax. The assessees questioned the 
legality of the levy. What is the extent of their liability to pay tax on these amounts is 
the question raised by one category of cases, Qn the other side, in pursuance of the 
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very same Ordinance, the assessees were required to make farther payments to their 
` creditors. In respect of such payments what relief from tax are the assessees entitled 
to? That is the real question raised in the second category of cases. S 


_. The facts in R.C. No. 59 of 1955 may be taken as typical of the cases in the first 
category. The assessee in that case was a resident firm with a money-lending busi- 
ness in Kampar in Malaya. Between 1942 and 1945 the assessee realised various 
amounts in Japanese currency. The assessee also opted for the Special Scheme 
notified by the Government of India, and, for purposes of the scheme the loss of the 
` assessee was computed at $85,200 being the equivalent of Rs. 1,33,125. The 
assessee had made a profit of Rs. 35,753 and Rs. 35,010 for the assessment years 1942- 
43 and 1941-42 respectively. As the losses exceeded the total profits for those two 
years those*profits were treated as nil and the tax paid by the assessee for those two 
years was refunded to him. After the Ordinance took effect the assessee collected 
$ 6,437 during the year ended 12th April, 1952. The Income-tax O izer observed : 


“These are amounts recovered from debtors who discharged their loans during the occupation 


period: Since these loans were discharged earlier any second receipt from such debtors are only 
income assessable{to tax.” 


On this reasoning he held that the assessee was liable to pay tax. 


The Appellate Assistant Commissioner allowed the appeal which the assessee 
preferred before him. The reasons he gave were : 


“f In this case in accordance with that Ordinance what he received from the debtors had to be 
scaled down and the difference had to be realised in normal currency. That came to $ 6,437. It 
was only a realisation of the original amounts lent. It is not income.” 


The department appealed to the Income-tax Appellate Tribunal. The Tribunal 
allowed the appeal for these reasons : 


“In the computation made by the assessee for purposes of claiming benefits under the scheme, 
it included and claimed all its cash and bank balances in Malayan business as part of the losses in- 
curred therein. These cash and bank balances included the recoveries in ful] in the then Japanese 
‘currency of the debtors in question. In our opinion, this claim constitutes by itself a write-off 
of the debts, though indirectly, with the result that subsequent recoveries thereof amount to only bad 
debt recoveries normally assessable. The Appellate Assistant Commissioner’s order is consequently 
set aside and the sum $ 6,437 is accordingly restored to the assessment.” 

The assessee then came to this Court and at his instance this Court required the 
Tribunal to state a case on the following question of law : 


‘Whether on the facts and in the circumstances of the case the recovery of the sum of $ 6,437 
could be deemed to be the recovery of bad debts as viewed by the Appellate Tribunal and assessable 
as such.” 

It is unnecessary for us to summarise the facts in the other cases falling in this 
category since, as we have already explained, the facts here are typical and illustrative 
and the questions raised in those references notwithstanding differences in phrasing 
are also in substance the same. 


R. C. No. 43 of 1955 is a case in the second category and the facts there were as 
follows. The assessee was carrying on a money-lending business at Kualakubba 
Bharu and Paritbunter in Federated Malay States. The assessee borrowed various 
sums of money before rath April, 1942, on which date the Japanese occupied the 
country. Some of these debts were repaid in full in Japanese currency. After the 
country was re-occupied by the British and the Ordinance was issued, the assessee had 
to make various further payments to his creditors. The further payments that he 
had to make amounted to $ 28,586.72 for the year ended 13th April, 1951 and 
$ 11,574.31 for the year ended 12th April, 1952. The assessee claimed that these 
amounts were legitimate deductions from his income and should not be assessed to 
tax. The Income-tax Officer overruled the objection remarking : 


“ Payments to creditors whose accounts have been settled during the occupation period and who 
have claimed again under Debtor-Creditor Ordinance. These are only repayment of capital.” 
The Appellate Assistant Commissioner dismissed the assessee’s appeal: holding 
that, 
34 
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‘ payments to creditors on account of the Debtor-Creditor Ordinance amounted to only re- 
payments of the original loans taken and therefore they will not be admissible losses for income-tax 
purposes.”’ 


The Tribunal agreed with the view of the department : 


‘* By virtue of the provisions of the Ordinance the repayment of creditors during the occupation 
period in Japanese currency was not accepted as full discharge in certain circumstances but limited 
to the scale laid down in the schedule thereto. In this view, the amount due and outstanding, 
which had subsequently been repaid, can only be said to represent a liability of the business as at the 
date of re-occupation, even though in the books, such a liability did not appear. The re-payments 
to creditors in both the years presently in question are consequently of a capital nature and cannot - 
therefore be deducted from the profits. The argument that the payments in question-have been neces- 
sitated by and the incidental loss incurred on account of fluctuations in exchange rates is hardly 
tenable, as no exchange rates are involved in the present consideration.” ° 


At the instance of the assessee the Tribunal referred the following question for the 
decision of this Court : 3 


“ Whether-the payments of $ 28,586 and $ 11,547 are deductible from the foreign profits o 
assessment years 1951-52 and 1952-53, respectively.” 


` n 


The questions raised in the other references in this group are the same in sube 
stance. 


_ Nolong arguments based on the Special Scheme propound ‘d: by the Govern- 
ment of India were advanced before us, and so the scheme itself can be dealt with 
very briefly. 


_ From a purely legal point of view the scheme was in the nature of and constituted 
an offer by the Government of India which when accepted by the assessee brought 
into existence an agreement between the Government and the assessee. But, the 
liability of the assessees in these cases—and in fact of all persons—to pay Indian 
Income-tax is created by the provisions of the Indian Income-tax Act. The amounts 
on which the tax has to be paid, the rates at which the tax has to be computed and the 
reliefs which assessees are entitled to, must all be determined in accordance with the 
provisions of the Indian Income-tax Act and the relevant Finance Acts. If, under 
these Acts, no liability to pay tax arises in respect of any sums of money which the 
assessee may have received, he cannot be required in assessment proceedings to pay 
tax on that amount merely because he has opted for the scheme notified by,the Govern- 
ment of India whereunder such sums are to be treated as his income. This is be- 
cause of the general rule that liability to pay a tax like the Income-tax' must be creat- 
ed by statute and cannot be founded on agreement. Rights and liabilities arising 
from the fact that a particular assessee has accepted the scheme or offer made by the 
Government of India cannot be enforced as if they arose under the Indian Income- 
tax Act. Such rights and liabilities since they arise from contract must be adjusted or 
enforced otherwise. To put it in another way, the scheme stands outside the Act. 


When during the course of hostilities an enemy Sovreign Power brings any 
territory under its occupation and during such occupation it issues its own currency, 
such currency would ordinarily be legal tender and has got to be accepted in payment 
of obligations. Payments in such currency would therefore pro tanto discharge a debt. 
But in the present case the Japanese authorities issued their notes in such large num- 
bers and in such a manner that the value of the currency depreciated rapidly and 
steeply till a stage was reached when it was worth nothing at all. The British Govern- 
ment which returned to Malaya first declared a moratorium and then enacted the 
Ordinance. The result of the Ordinance was to reopen debts and obligations which 
would otherwise have been treated as discharged in whole or in part because of the 
payments made in Japanese currency. The Legislature declared that payments 
made in Japanese currency would be treated as valid payments only in a fractional 
degree. It directed that though occupation notes whose face value aggregated to a 
certain amount had been paid, still those notes would be treated as having been 
worth only a fraction of their face value. It further provided that the amount of 
the fraction should be ascertained in accordance with the Schedule appended to 
the Ordinance. This meant that to the extert that the Ordinance declared 
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_ that there had been no valid discharge, the original debt was revived. Thus if X 
had borrowed 1,010 dollars from Y before the occupation and if in discharge of that 
debt X paid 1,010 Japanese dollars in July, 1944 to Y the debt would be wiped out 
under the law as it then stood. The Ordinance, however, directed that this pay- 
ment of $ 1,010 was to be treated as a payment of only 100 Malayan dollars. This 
meant that the debt was revived to the extent of $ gro. Putting the matter in 
general terms, what the Ordinance did was to restore the original debt to the extent 
that it abridged or abrogated the discharge that had been made in Japanese currency. 
From this it would follow that repayments subsequently made in discharge of the 
debt that was thus resuscitated would have to be treated as partaking of the same 
character as the original debt. If the original debt revived by the Ordinance com- 
prised only the principal, the repayment received would have to beregardedas receipt 
on account of the principal. If it comprised only interest the repayment would 
have to be regarded as receipt on account of interest. If the original debt comprised 
both principal and interest and was paid in full there would have been a receipt on 
account of:both principal and interest. But if the repayment was only partial then 
there would be a receipt on account of principal or interest according as the amount 
has been lawfully appropriated to one head or the other. 


The learned Advocate-General cited two cases to show that payments made in 
connection with an obligation, payments which at one time were not contemplated 
at all, must be treated as payments on account of the original obligation and treated 
. for tax purposes as such. 


The first is reported in Taxation Commissioner of Australia v. Squatting Investment 
Company, Lid. The material facts there were as follows: A company called the 
Squatting Investment Company, Ltd., carried on business as growers of wool in 
Australia during the years 1939 to 1946 inclusive. The wool they produced was com- 
pulsorily acquired by the Commonwealth of Australia in order that the Australian 
Government might be able to carry out certain commitments which it had entered 
into with the Government of the United Kingdom. One term of the agreement bet- 
ween the two Governments was that they would divide equally between them any 
profit arising from the re-sale of the wool outside the United Kingdom. The com- 
pany duly received the whole of the compensation moneys due to it under the Regula- 
tions. The resale by the United Kingdom of part of the wool it had thus acquired 
resulted in large profits. These profits were distributed in accordance with an Act 
passed for the purpose in 1948. The Squatting Investment Company, Ltd., received 
its share of these profits in pursuance of the Act. The Commissioner of Taxation 
claimed that the amounts so received by the Company were liable to tax. The High 


Ccurt of Australia negatived the claim of the Commissioner. On appeal the Privy 
Council held’: 


“that having regard to the whole history of the matter, the sum received by the respondents 
pursuant to the provisions of the Act of 1948 must be regarded as an additional payment vcluntarily 
made to them for wool supplied for appraisement, or, if the compulsory acquisition could properly be 
described as a sale, a voluntary addition made by the Commonwealth to the purchase price of the 
wool. It was in the respondents’ hands a trade receipt of an income nature, and formed part of 
their assessable income under section 25 of the Income-tax Assessment Act, 1936-49, as ‘ gross income 
derived directly or indirectly from all sources whether in or out of Australia........ which is not 
exempt income, and was accordingly liable to tax.’.” 


The other case is reported in Severne (H. M. Inspector of Taxes) v. Dadswell®. The 
facts are thus summarised in the first paragraph of the head note : 


“ The respondent was granted a licence to mill flour in October, 1941 and carried on the trade 
of flour milling until September, 1945. As he had not been a miller at the outbreak of war, he was 
not entitled to the benefit of a remuneration agreement whereby millers were compensated by the 
Ministry of Food for losses incurred under war time arrangements for the purchase of wheat and 
sale of flour. Having, however, been informed by the Ministry in 1943 and twice later that the 
remuneration of millers who had begun milling during the period of control was under consideration 
he made a claim in 1949 on the same basis as that laid down in the remuneration agreement and 
received payments in settlement.” 
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The assessee contended that the sums received in 1949 were not trading receipts but 
ex gratia payments. Alternatively he contended that they were received after the 
cessation of his trade and that if it was a debt arising at the date of the cessation its 
value at that date was nil. The Commissioners upheld the assessee’s contention. 
On appeal the Court held: 

“ Ifon the discontinuance of a trade a payment for work already done has not keen finally settled, 


accounts can be reopened so as to bring in a payment for such work, even though it is gratuitous 
which is made thereafter.” 


. We may at this stage also refer to the decision in 4.M.K.M.K. v. Periappan 
Chettiar}, The material facts in that case were as follows : The appellants and the 
respondents were both of them money-lenders carrying on business in Penang. 
They had dealings with each other on current account as from February, 1939. They 
continued to operate on the account during the period the country was under Japa- 
nese oc upation. The account was closed on or about 6th August, 1945. The 
question arose as to in what order payments made by the debtor to the creditor should 
be‘applied. The Privy Council held that by reason of section 8 of the Ordinance a 
payment during the occupation period was to be deened to have been applied first 
to any debit balance which arose during the occupation period. Each subsequent 
payment during the occupation period must be treated as having been applied first 
to any debit balance that arose during the occupation period and existed at the time 
of the payment, and subject thereto, must be treated as having been applied in 
reduction of the pre-occupation debt. Each payment applied in the latter manner 
was a valid discharge of such pre-occupation debt to the extent of the face value of- 
such payment, subject, of course, to provisions for scaling down. 


In seeking an answer to the questions that arise on these references it is as well 
to begin by examining the simplest possible case. Let us take the case of a money- 
lender who has got a capital of one lakh of rupees. He employs no borrowed money 
in his business. He lends the entire amount of one lakh of rupees at 10 per cent. per 
annum and all the loans he makes are repaid at the end of the year, which means, 
he would have received in all Rs. 1,10,000, But we compute his profits at Rs. 
10,000; that is to say from the aggregate sum of Rs. 1,10,000 that our money-lender 
has received we deduct the principal amount he has advanced. In other words, we 
ignore the amount he has received from his debtor in repayment of the principal. 
Now, if we do not do that and treat the entire sum of Rs. 1,10,000 that has come into 
his hands as a revenue receipt and require him to pay tax on the whole of that sum, 
a very absurd situation would arise. But, in substance, this is exactly what the 
Income-tax Officer and the Tribunal have done in the cases which fall in the first 
category in our series. From this simple illustration it will be plain that when 
computing the profits of a money-lender, we must not take into account the moneys 
he has received back on account of the principal he originally lent. 


Let us now complicate the position by supposing that out of the loans our money- 
lender has advanced a sum of Rs. 2,000 and interest thereon is found to be irrecover- 
able. In such a situation in order to ascertain his true profits, what we do is to de- 
duct the irrecoverable amount of Rs. 2,000 from the interest recovered on the other 
loans which our money-lender has made. That is under this express statutory provi- 
sion in section 10 (2) (xi) of this Act. The position would then be this. Interest 
earned by Rs. 98,000 at 10 per cent. is Rs. 9,800 deduct Rs. 2,000 which is irre- 
coverable and is lost. Profit Rs. 7,800. It will be appreciated that even in this 
case when computing profits, we do not take into account moneys received in repay- 
ment of the principal amount. 

Now, let us suppose that our money-lender uses no capital of his own but trades 
with borrowed money ; that is to say, he has borrowed one lakh of rupees at 4 per 
cent. and has lent out the whole of it at 10 per cent. If, at the end of the year, he 
gets back all the moneys he has lent and also repays all the moneys he has borrowed, 
he would have made a profit of Rs. 10,000 less Rs. 4,000, that is to say, Rs. 6,000. Even 
at this stage, for computing the true profits of our money-lender, we do not take into 
account the moneys he has received in repayment of the principal. Nor, on the 
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other hand, do we take into account the moneys he has repaid by way of principal. 
In actual practice, no doubt, all the moneys which our money-lender has lent out 
will not be repaid in the course of the same year and similarly he will not have re- 
paid in the course of the same year all the moneys he has borrowed. So, let us go 
another step forward and suppose that in the course of the year our money-lender has 
received by way of repayment only Rs. 50,000 of the principal he has lent and interest 
thereon. He would then have received in all Rs. 55,000. Let us suppose that he has 
in his turn repaid Rs. 52,000 to the person from whom he borrowed money. This 
means that his profit for the year would be Rs. 5,000 less Rs. 2,000 that is to say, Rs. 
3,000. Even now, we do not take into account the moneys received in repayment of 
principal and the moneys paid back in repayment of principal. Ifin this particular 
case, any debt has become irrecoverable, the amount of that debt will be deducted 
from the sum of Rs. 3,000 and the balance alone, if any, will be the actual profits. No 
doubt, when we prepare a statement of assets and liabilities, we certainly bring into 
the account the principal amounts involved in the transactions ; we would show on 
the one side the principal outstanding and similarly on the other side the principal 
repayable. But and it is important to bear this in mind amounts which come into 
a statement of assets and liabilities do not all of them enter into the reckoning when 
we have to ascertain the profits. 


From all this, one simple conclusion emerges plainly. When we have to com- 
pute or ascertain the profits a money-lender has made, we do not take notice of the 
moneys he has received in repayment of principal, nor conversely do we take notice 
of the moneys he has repaid on account of principal. From this it follows that the 
sums which a money-lender has received in repayment of the principal cannot be 
subject to tax. Conversely, he cannot claim that the amounts he has repaid as 
principal should be differently treated and that the amounts so repaid should be 
deducted from his profits. The two items, that is, repayments of principal received 
by the money-lender and repayments of principal made by the money-lender must 
both of them be excluded. When a debt has become a bad debt, the amount of that 
debt is deducted from the profits, under the specific terms of section to (2) (xz) of this 
Act. 


The reason given by the Income-tax Officer for treating the entire amount re” 
ceived by the assessee in pursuance of the Ordinance as income proceeds on a mis~ 
conception of the legal and factual position. He overlooked the fact that the pay- 
ments were made in a depreciated currency and that though the payments discharged 
the debts in accordance with the law at the time the payments were made, the result 
of the Ordinance was to revive the old debt.: By missing these facts he was inclined 
to take the view that the subsequent payments were in the nature of accretions to 
profits which of course, they were not. 


o 

The Appellate Assistant Commissioner appreciated correctly the implications 
of the Ordinance but the mistake he made was in not distinguishing receipts on 
account of principal from receipts on account of interest. The Tribunal took the 
view that the moneys received in pursuance of the Ordinance must be considered to 
be in the nature of bad debt recoveries. It seems to us that this view is erroneous. 
A bad debt is a debt which has become irrecoverable owing to the financial position 
of the debtor or for other reasons, but debts repaid in occupation currency cannot 
be described as bad debts. The payments made validly discharged the debts. They 
were therefore not cases of irrecoverable debts, but of debts discharged in accordance 
with the law in force at the time. 


As the analysis we attempted earlier will have shown, the view of the Depart- 
ment and the Tribunal that the assessee was not entitled to claim any deduction in 
respect of the payments it made to its creditors is erroneous. The Income-tax 
Officer appears to have assumed without enquiry that the repayments were only on 
account of capital. Paragraph 6 of the reference which the tribunal made to this 
. Court (R.C. No. 43 of 1955) runs : 
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“The Income-tax Officer refused both the aforesaid deductions for identical reasons, viz., that the 
assessee was under no legal obligation to make the aforesaid second payment and also that it represented 
anly repayments of capital and not an expense of the business.” 


The view that the assessee was under no legal obligation to pay is clearly unsustain- 
able. The obligation to repay was created by a statutory enactment and could not 
be avoided. 


. The other mistake which the Department and the Tribunal fell into in dealing 
with this category of cases was that they overlooked the difference between payments 
made towards interest on the money borrowed and payments made in repayment 
of the principal borrowed. Interest on money borrowed is a necessary item of tx- 
penditure, as essential and as unavoidable as the rent for the premises ‘occupied by 
the business or the rent paid for a godown or the hire paid for a lorry for the transport 
of goods. When we look at the matter from a business point of view it will be seen 
that interest is nothing more than hire-charges for money. 


Certain other contentions were put forward during the arguments and to some 
of these reference must now be made. In several judgments it has been observed that 


“ a money-lender’s stock-in-trade consists of the money which he has for the purpose of carrying 
on his business ’’. 


In computing the profits or loss of a business all the moneys a trader receives by dis- 
posal of his goods or wares are brought to one side of the account and all the moneys he 
spends on acquiring the goods or wares are brought into the other side of the account. 
On this basis it was suggested on behalf of the assessees who had been required to 
make further payments in pursuance of the Ordinance that whatever sums a money- 
lender has to pay to his creditor must be treated as a permissible deduction. Now 
though several decisions speak of a money-lender’s stock-in-trade as consisting of his 
money the expression is only descriptive and we must be careful not to push the 
analogy too far. A trader is concerned to sell his goods or wares and he does not 
expect or even want to see them back. A money-lender, on the other hand, does not 
sell his stock-in-trade, he only lends it. Or, to put in a different way, he only hires 
out his money, he not only expects but also wants to get back his wares: if he did not 
get them he would go bankrupt. 


R.C. No. 59 of 1954 is a case in the second category, that is to say, a case where 
the assessee had to make further payments in pursuance of the Ordinance. Mr. 
Vasantha Pai, who appeared for the assessee, argued : During the period the country 
was occupied by the Japanese, Japanese currency was the only legal tender. Towards 
the middle of 1943, the Japanese withdrew the Malayan currency and in fact they 
made it an offence for any one to be in possession of the Malayan currency. The 
assessee could not therefore carry on his business except in Japanese currency. The 
assessee repaid in Japanese currency and so discharged his liability. The direction 
in the subsequent statute that part of the money should be paid over again could be 
obeyed only by taking it out of the stock-in-trade of the assessee and as the assessee 
has thus parted with his stock-in-trade, he is entitled to treat so much of that stock- 
in-trade as a loss. The argument is ingenious but untenable. First of all, it may be 
observed that no material has been placed before us on the. basis of which we can 
say that Japanese currency was the only legal tender. It may be that the Japanese 
made trafficking in currency an offence. But we have not been shown anything 
to justify the view that during the period the country was occupied by the Japanese, 
mere possession of Malayan currency was an offence. Nor do we think it right to 
say that the direction in the Ordinance that further repayments should be made on 
account of old debts could be obeyed only by disposing of the stock-in-trade. In 
fact, this argument is illustrative of the danger of pressing the analogy between money 
and stock-in-trade too far. 


It must next be remembered that for purposes of tax, the source from which 
an assessee has to pay is not very important. The argument of Mr. Vasantha Pai 
also overlooks the fact that the effect of the Ordinance was to revive the old debt.: 
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It may be that at the time he paid the money, the assessee thought that he had 
discharged the debt. But the Legislature thought it fit to decree otherwise. 


Mr. Pai next said that the effect of the statute was to impose an extra liability 
on the assessee and the payment of a statutory liability is a legal item of expense. 
The argument would have been good if the Ordinance, had been a taxing statute. 
But it was not that. 


Mr. Pai next said that we may treat the payments as losses occasioned by fluctua" 
tion in currency and in this connection he referred to the case in Commissioner of 
Income-tax, Burma v. A.S.A. Concern}. But we can see no points of similarity between 
that case and the ones before us. 


On behalf of the assessee in R.C. No. 64 of 1955, Mr. Subbaraya Iyer put forward 
this argument. One Palaniappa Chettiar owed the assessee $ 40,500 being the 
principal of a pre-occupation debt. On 15th August, 1944, 16th August, 1944 and 
17th August, 1944, Palaniappa Chettiar repaid $40,000 in Japanese Currency. As 
on 12th April, 1945, the account showed that $ 5 000 was still due. Palaniappa 
Chettiar died on roth September, 1945. Lakshmanan Chettiar the executor of his 
will, and the assessee, entered into an agreement on 15th February, 1950, whereby 
the sum payable by the estate of Palaniappa Chettiar on account of principal and 
interest was fixed at $ 46,052. 48. Out of this, the interest was $ 5,686.88. The 
balance of the principal therefore should be $ 40,365. 60. (In the affidavit filed in this 
Court, however, the amount is shown as $ 40,500.) Some twenty days before this 
agreement, that is to say, on 25th January, 1950, Lakshmanan Chettiar, the execu- 
tor, paid $ 5,000 which was adjusted against the principal as subsequently ascertained 
on 15th February, 1950. On 1st July, 1950, there was a partition between the two 
co-parceners of the family of the assessee and one-half of the debt was taken by each 
of the co-parceners. This agreed debt was not recovered in the year of account, 
but the income was returned for assessment on the Chetti system of accounts. 


Mr. Subbaraya Iyer further stated that the amount due from Palaniappa Chettiar 
was not put forward as a loss in the claim made under the scheme and stressed that 
in consequence the moneys received on this account should not be treated as income. 


In the affidavit filed in this Court it is stated that the loss actually claimed by the 
assessee for the four (sic) assessment years 1942-1943 to 1946-1947 exceeded the total 
of his profits for 1942-1943 (sic) and 1941-1942. By adding this particular item to his 
losses, the assessee therefore did not stand to gain anything. It may be, therefore, 
that he left it out for that reason. But whatever that may be, it does not follow that 
because the assessee did not include this amount as a loss in respect of the scheme 
period, the amount that since came into his hands is not an assessable item of re- 
ceipt. So far as the agreement dated 15th February, 1950 is concerned, the arrange- 
ments then entered into would undoubtedly be valid in view of section 13 of the 
Ordinance. But as the allegations in that regard have been placed before us for the 
first time in the form of an affidavit we cannot naturally investigate them here. 
That will have to be done by the Tribunal. 


We answer the questions raised by these references as follows : 


A : Where an assessee has received repayments, he will not be liable to tax in 
respect of amounts he has received as or towards principal ; but he will be so liable 
in respect of moneys which he has received as or towards interest. Where only 
part of the debt has been recovered, the assessee will be at liberty, subject to the law 
relating to appropriation of payments, to appropriate the money he has received either 
towards principal or interest. The assessment in respect of such receipts will proceed 
on this basis ; that is to say, if the payment has been lawfully appropriated towards 
interest, the assessee will be liable to pay tax thereon. But if he has lawfully appro- 
priated it towards principal, he will not be liable to pay tax on it. Statements have 
been filed before us in some cases showing how much has been received on account 
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of interest and how much on account of principal. It will be for the Tribunal to 
check the correctness of these statements and revise the assessments on the basis of the 
directions we have now given. In all these cases, the assessees will be entitled to their 
costs, Counsel’s fee Rs. 250 in each case. The cases in this category are R.G. Nos. 33, 
58, 59, 60, 64 and 65 of 1955 and R.C. Nos. 97, 98, 102, 112, 113 and 115 of 1956. 


B: Where an assessee has made payments, he will be entitled to deduct from 
his income and claim exemption from tax for only such amounts as he has paid on 
account of interest. He will not be entitled to deduct any payments on account of 
principal. In this category of cases too, statements have been filed in certain cases. 
The Tribunal will have to check and verify them and revise the assessments in the 
light of our directions. In all these cases, the assessees will pay the.costs of the 
Department. Counsel’s fee Rs. 250 in each case. The cases in this category 
are : R.C. Nos. 59 of 1954, 42, 43, 75 and 82 of 1955 and R.G. No. 64 of 1957. 


In all these cases, as a further investigation of the factual position is necessary; 
the Tribunal should give both the assessees and the Department a further opportunity 
of placing before the Tribunal such material as is available to them. 


VS. __ Reference answered accordingly . 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice BALAKRISHNA AYYAR. 


The Management of ‘ The Hindu’ (Madras .. Petitioners* 


v. 
The Working Journalists of “The Hindv’, Madras and another .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 11—Jurisdiction of Court or Tribunal undes—Labour Court 
or Industrial Tribunal—lf has jurisdiction to proceed with an adjudication referred to it even after the dispute 
loses its character as an industrial dispute—Subsequent facts—Whether relevant. 


Tt is now well settled that an individual dispute will not in itself be an industrial dispute within the 
meaning of the Industrial Disputes Act, unless it is supported by a majority of the workers. Though 
a dispute may be an industrial dispute on the date it was referred to the Labour Court for adjudication, 
it may lose its character as such at a later date. Where an individual dispute supported by a majority 
of the workers, was referred to the Labour Court for adjudication under section 10 of the Industrial 
Disputes Act, when the majority of the workers withdraw their support, the dispute would lose its 
character as an industrial dispute. 


The jurisdiction conferred on a Labour Court or Tribunal is not a general jurisdiction like that of 
an ordinary civil Court but is a limited one given by the Statute that created it. An Industrial Tri- 
bunal or Labour Court would normally lose its jurisdiction under section 11 to proceed further in any 
matter referred to it when once the dispute goes out of the category of industrial disputes. Further, a 
Labour Court, like any other Court, must take notice of facts which have happened after the institu- 
tion of the proceedings and a Court or tribunal cannot pass futile or unrealistic orders. Courts have 
to mould their remedies to the actual facts before them and they cannot refuse to take notice of facts 
which have happened during the pendency of the preceedings before them. This rule will equally 
apply whether the subsequent facts relate to jurisdiction of the tribunal or to other rights. 


Petitions under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the preliminary 
award, dated 25th April, 1958, in I.D. No. 54 of 1957 on the file of the Labour 
Court,Madras, and published in the Fort St. George Gazette, dated 21st May, 1958 and 
quash the said order. . ; 

R. Ramamoorthy and K. Soundararajan, for Petitioners. 

S. Mohan Kumaramangalam and K. V. Sankaran, for First Respondent. 
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* W.P. Nos. 427 and 428 of 1958. 7th April, 1959. 
(17th Chaitra 1881—Saka.) 
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The Court. made the following 


“ ORDER.—From about the middle of 1950 R. Narasimhan was a Sub-editor- 
of The Hindu. It was part of his duties to edit the reports of mofussil corres- 
pondents of the paper from the Tamil Nad area. On 23rd June, 1957 G. R. 
Sampath, the Salem Correspondent of The Hindu, sent a report which ran as follows : 


‘‘Krishnaswami Chetti, a member of the local Dravida Munnetra Kazhagam, was stabbed with 
a knife on June 21, at 1 A.M: near Salem Market Railway Station and received injuries on the hand 
and stomach. He was admitted into Government Headquarters Hospital and was later discharged. 
In his complaint to the police, the injured man stated that he was stabbed by one Anbanandam, 
belonging to Dravida Kazhagam, due to party feelings. Sub-Inspectér S. Gopalakrishnan of Shevapet 
has registered a case under section 324, Indian Penal Code: (voluntarily causing hurt by dangerous 
weapons) against Anbanandam.. No arrest have (sic) been made so far”. 


News exclusive to ‘The Hindu : Security proceedings under section 145, Criminal Procedure 
Code (sic) has been launched against the D.M.K. -and D.K. members of the locality regarding 
Self Respecters Association Buildings. The trial comes before R.D.O., Salem, on 24th June, 1957.” 


R. Narasimhan edited this report and published it in The Hindu, dated 24th June, 
1957, in- the following- form : f 


‘* Mr. Krishnaswami Chetti, a member of the local Dravida Munnetra Kazhagam, died of stabbed 
. (sic) injuries on June 21. : s : 

In a declaration to the Police, Mr. Krishnaswami Chetti had stated that he was stabbed in the. 
stomach and hand near the Salem Market Railway Station by a Dravida Kazhagamite.”’ 
It will be noticed that during the process of editing, the story underwent a com- 
plete metamorphosis. A case of hurt grew into a case of murder. The Salem cor- 
respondent had merely stated that Krishnaswami Chetti had been stabbed with a 
knife, and, he had clearly mentioned in his report that Krishnaswami Chetti was 
later discharged from the Government Hospital into which he had been admitted. 
In the news, as. Narasimhan edited it, it was made to appear that Krishnaswami 
Chetti had died of stab-injuries. When copies of the paper containing the news as 
edited by Narasimhan reached Salem the local correspondent of The Hindu appears 
to have been put to some annoyance and on 25th June, 1957, he wrote to the Editor 
taking exception to the news as published. The Chief News Editor called for 
the explanation of Narasimhan who admitted : 


“I edited the Salem copy under the mistaken impression that the man had died of stab-injuries: 
I regret the error”. ta : 


The Chief News Editor could take no action against Narasimhan himself, so 
on 5th July, 1957, he placed the papers before the Chief Editor on his return from 
abroad. On gth July, 1957, the Chief Editor called upon Narasimhan to show cause 
why he should not be removed from service. In that notice he set out the report 
which Sampath had sent from Salem and the news as edited by Narasimhan, and 
then, observed : , 


** You will realise that this is a very serious matter. In the’state of tension that exists between 
the D.M.K. party and D.K. party in Salem and other places and having regard to the fact that secu- 
rity proceedings have'been taken by the police against the D.M.K. party, and D.K. party as stated 
by the correspondent in that report the wrong information published in The Hindu might have easily 
led to a flare-up and our Salem correspondent might have been exposed to serious risk. Your editing 
of the report and its publication in The Hindu are also calculated to undermine the reputation of our ‘ 
newspaper for accuracy of news. 


Having regard to the clear and unambiguous report of our Salem correspondent it is impossible 
to understand how any one could have mutilated that report and edited it in the way you have done. 
It shows a degree. of irresponsibility or utter incompetence for the jobon your part which the . 
management cannot be expected to condone.” i ` 


. The Editor also pointed out: 


“ This is not the first time you have exhibited such irresponsibility in the discharge of your duties 
You had committed a number of mistakes in the past in editing the reports. You willremember thatin 
January, 1956; you were severely warned by the Managing Editor and you were definitely informed 
that drastic action-would be taken against you if you were found to be careless in your work againl 
In July, 1956, you were warned by the Editor and told that repetition of such mistake would compe 
the Management to take severe action against you. All these warnings seem to have had no effect 
on you, as is shown by your editing of the report of the Salem incident ”, à 
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_ The notice went on to say that the Management was unable to accept Narasim- 

han’s explanation that he was under a mistaken impression that the man had died. 

On 11th July, 1957, Narasimhan submitted an explanation in the course of 
which he stated : 


“I submit that the mistake was due to an impression I had wrongly got that the man had died 
of the injuries.” 


He also mentioned that he showed the edited copy . 


“to my senior colleague Sri P. K. Balasubramaniam, who approved it, also evidently under 
the same mistaken impression ’’. 


He further explained : 


“It is a well-known fact that, despite the most perfectly devised machinery, mistakes of this 
kind occur in the best newspapers in the world. I do not seek to defend mistakes ; I am merely 
pointing out that the pressure in a newspaper office where we work to a deadline is such that it is in 
the very nature of things for mistakes to creep in. This can be verified from the records of any office, 
including ours; . - + e « 


I wish to submit that the punishment you contemplate, namely, the termination of my services, 
bears no relation to the offence. Even this mistake, I may add, does not warrant the charge that 
you have chosen to make that I have been irresponsible or displayed incompetence in the discharge 
of my duties. All my colleagues, including those in a supervisory capacity, 1 am confident, will bear 
testimony to the fact that I am a very competent sub-editor and that I am among the very few sub- 
editors in The Hindu who have handled every kind of news-item ‘‘ as ma ybe seen from the news 
allocation register), and have not been found deficient in any o the departments. It is against this 
background that I firmly repudiate your allegation that my editing of the item was “‘ calculated to 
undermine the reputation of our newspaper for accuracy of news”. It must be obvious that my 
personal reputation is as much involved and I submit it is wrong to suggest that any working journa- 
list will deliberately place himself in such a position, 


May I also submit in this connection that similar and sometimes even graver mistakes have occurred 
in The Hindu in the past and that no such drastic action was contemplated, let alone taken action 
against the employees responsible for them. The procedure adopted in all those cases was to draw the 
attention of the person concerned to the mistake and administer a warning. That is why I am compel- 
led to express my surprise that in my case alone you have chosen to hold out a threat of removal from 
service, unless it be that this is part of the attempts you have been making for over a year now to 
force me to abandon my trade union activities. When the Madras Union of Journalists, of which I 
was the then Vice-President, and of which I am now the General Secretary, raised a dispute regarding 
proof-readers, you called me to your room and rudely rebuked me for having been a party to the 
decision to fight the case in Court. On another occasion when you came to know that I was res- 
ponsible for the formation of the Hindu Office and National Press Employees’ Union, you charged 
me with indulging in ‘‘ subversive activities”. All these facts cannot but compel me to draw the 
conclusion that the threatened drastic action is meant more as a punishment for my trade union activity 
rather than for the mistake committed. This feeling is further strengthened by the fact that on the 
same day as the notice was issued to me you have pulled up several other colleagues who are members 
of the Madras Union of Journalists for mistake of a kind that were not taken serious notice of in the 

astal immediately after the conclusion of the Protest Week, sponsored by the Madras Union of 
ournalists.” 


It is clear that Narasimhan was trying to establish that the Management was 
trying to victimise him for his trade union activities. 


On 12th July, 1957, the Editor passed an order which ran as follows : 


“The Managing Editor considers that the explanation you have given in your reply of the 11th 
instant is unacceptable. Your reply deliberately ignores the fact that on previous occasions you were 
warned and you were definitely informed that drastic action would be taken against you in case you 
were again found to be careless in your work. 


The Managing Editor repudiates the various irrelevant and false allegations contained in your 
reply. The statement in your reply that the Editor had been making attempts for over à year to 
force you to abandon your trade union activities, that your were called to his room and rudely rebuked 
for having been a party to fight the proof-readers’ case in Court and that on aonther occasion you 
were charged by the Editor with indulging in ‘ subversive activities’ is false. The conclusion you 
have built on these false premises, namely, that you are being punished for your trade union activities 
rather than for the mistake committed is therefore untenable. í 


In the circumstances the Management have decided to terminate your services and your services 
are accordingly terminated with effect from 14th July, 1957. The Management is, however, prepared 
to permit you to resign your job with effect from 14th instant and if you accordingly submit your resig- 
nation bere 5 P.M. on 13th instant your resignation will be accepted.” i k 
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Narasimhan, however, did not avail himself of the option to resign which this 
letter gave him. The result of it was that his services stood terminated with effect 
from 14th July, 1957. 

On 12th July, 1957, the day on which the Editor passed the order I have quoted 
above some fifteen Working Journalists of The Hindu prepared a petition in the 
course of which they stated : 

“We know that Mr. R. Narasimhan’s mistake regarding a Salem item was unfortunate. But 
he is conscientious in the discharge of his duties and indeed it was his desire to edit copy as well as he 
could that made him rewrite the correspondent’s copy. In dcing so, he made a mistake, thus alter- 
ing the sense of the report. Thisisa kind of mistake for which there is no excuse but which any 
ofgis is likely to commit. We pray that you kindly see your way to forgiving him this time ”. 

The Labour Court, however, found : 


“The receipt of it is denied by the Management and there is no sufficient proof that it was actually 
handed over to the Editor.” 


On 13th July, 1957, the Working Journalists of The H'ndu belonging to the 
Madras Union of Journalists resolved to go on strike with effect from the following 
day and to remain on strike till the order terminating the services of Narasimhan 
was suspended and the matter was considered afresh. Later the same day the 
Executive Committee of the Madras Union of Journalists passed a resolution giving 
full support to the decision taken by the Working Journalists of The Hindu. It called 
upon all the Working Journalists and all other newspaper employees in this State and 
elsewhere to rally behind the employees of The H'ndu “in this hour of trial”. No 
strike, however, materialised because, as I was told, conciliation proceedings were 
initiated. On 14th July, 1957, the Madras Union of Journalists wrote to the Manage- 
ment of The Hindu that for the reasons stated in that letter they were calling off the 
strike. 

On 17th July, 1957, Government passed an order referring the following ques- 
tion for determination to the Labour Court, Madras : 


“ Whether the termination of services of Sri R. Narasimhan, sub-editor, is justified and to what 
relief he is entitled.” 


_ The order of reference contained two mistakes. One consisted in overlooking the 
provisions of the Working Journalists (Conditions of Service) and Miscellaneous 
Provisions Act, 1955. The other consisted in assuming that Narasimhan was a 
workman within the meaning of section 2 (s) of the Industrial Disputes Act. On 20th 
September, 1957, Government passed another order amending their earlier order 
rectifying these two mistakes, 


On 11th November, 1957, Mr. Ramamurthi who appeared for The Hindu in 
the Labour Court raised the preliminary objection that after the amendment which 
Government had made on 20th September, 1957. the dispute, should be treated as 
a new dispute as new parties had been substituted as a result of the amendment. 
On that the Labour Court recorded the following order ; 


“ Mr. Viswanathan has no objection to this course. So this is treated by consent as a new dispute 
under the amended reference. The parties have filed a joint consent memo. saying that all proceedings 
. taken prior or the amendment shall be deemed to be proceedings in the new dispute. Mr. Rama- 
murthi wants to file an additional counter and he is directed to do so in a week and reply if any to be 
ee ina week thereafter. This dispute is posted for framing additional issues if any on 28th Novem- 
‘ber, 1957. 


On 18th November, 1957, the Management of of The Hindu filed a counter in 
the course of which they stated: 


“*The dispute referred is one affecting an individual, viz., Sri R. Narasimhan and not one affecting 
the employees of The Hindu as a whole or a considerable section of those employees. The employees 
of The Hindu as a whole or of the editorial department to which Sri R. Narasimhan belonged have 
not made common cause with Mr. Narasimhan and treated his dispute with the Management as 
their own. ee 3 3 


The mere fact that the Madras Union of Journalists has taken un the cause of Sri R. Narasimhan 
will not make the dispute one between the Working Journalists of The Hindu and the Management. 
The Madras Union of Journalists is not connected with any particular newspaper establishment 
Tts membership is open to all journalists in the Madras State, The allegation in the Claims State- 
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ment that the majority of Working Journalists employed in The Hindu are members of the Madras 
Union of Journalists is not correct. The Madras Union of Journalists is, therefore, not competent 
to represent or speak on behalf of the Working Journalists of The Hindu’’. 


: On 25th November, 1957, the Union filed a reply in the course of which they 
` stated : E 
“The dispute referred by the State Government for adjudication by this Hon’ble Court in 
an industrial dispute within the meaning of section 2 (k) of the Industrial Disputes Act, read with 
section 3 (1) of the Working Journalists Act. The Union submits that the dispute referred for adjudi- 
cation is one taken up by the Madras Union of Journalists which has among its members Working 
Journalists from various different newspaper establishments, including The Hindu. . . š 


The Union submits that there is a dispute between the Working Journalists of The Hindu and 
the Management within the meaning of section 2 (k) of the Industrial Disputes Act, read with seĉtion 
3 (1) of the Working Journalists Act. In any event, in view of the fact that at no previous stage was 
this questioned at all, and in view of the fact that the dispute was referred by the Government for 
adjudication as a dispute between the Working Journalists of The Hindu and the Management, the 
burden will now rest upon the Management to show that there is no dispute. ... . . + 


‘The Union further puts the Management to strict proof of its assertion that the Working Journ- 
lists of The Hindu had not collectively espoused the cause of Sri R. Narasimhan ”. 


On 28th November, 1957, G. Narasimhan, the Manager of The Hindu, swore to an 
affidavit in the course of which he stated that the editorial staff of The Hindu compris- 
ed 36 members, that besides, there were 22 reporters, and, that the number of proof- 
readers was 31. Out of these, 29 members of the editorial staff and 18 of the repor- 
ters had signed and sent a letter to The Hindu, a photostat copy of which was attach- 
ed. Likewise, 23 out of the 31 proof-readers had sent a letter to the Editor of which 
Exhibit B was a photostat copy. In the affidavit it was also stated that on 13th 
November, 1957, Narasimhan had obtained the signatures of some of the members of 
the editorial staff and of the reporters and proof-readers to a certain document, 
and that some of the individuals who had signed that document had written to the 
Editor of The Hindu withdrawing their signatures and explaining that they had 
signed the document under a wrong impression. Photostat copies of those letters 
were also attached. The affidavit concluded ; 

“The exhibits speak for themselves and afford very clear evidence that there is no dispute at 
all between the Working Journalists of The Hindu and the Management with reference to the termi- 
nation of service of Mr. R. Narasimhan and that the vast majority of the Working Journalists of The 


Hindu do not make common cause with him or the Madras Union of Journalists and that they are 
of opinion that the allegation as to Mr.R. Narasimhan being victimised by the Editor is unfounded.” 


On 3rd December, 1957, the Labour Court framed this additional issue : 


“Is there no industrial dispute between the Working Journalists of The Hindu on the one hand 
and the Management of The Hindu on.the other in relation to the termination of the services of 
Sri R. Narasimhan as contended by the Management ?”’ 


On 20th December, 1957, 25 persons employed in the Proof-Examiners Department 
of The Hindu swore to an affidavit, in the course of which they stated : 

“The dispute between Sri R. ‘Narasimhan and the Management of. The Hindu regarding the 
termination of the service of the former is purely his affair. We have not made common cause 
with him in regard to that matter or adopted his dispute as our own. We do not either individually 
or collectively support Sri R. Narasimhan in that dispute or the stand taken by him and the Madras 
Union of Journalists in that regard’’. 


‘The same day 29 persons employed in the editorial staff of The. Hindu also swore to an 
affidavit to the same effect. On 21st December, 1957, 4 reporters of The Hindu also 
swore to an affidavit in the same terms.. On 26th December, 1957, the Labour Court 
insisted that the deponents of these affidavits should be called as witnesses. In 
pursuance of that order some 41 persons were examined and they adhered to their 
affidavits. 


On 7th December, 1958, the Union filed a memo. in these terms : 


‘* Tn view of the fact that, out of the seventy-six signatures to the affidavits,dated 20th December. 
1957, the 23 witnesses so far examined have given detailed evidence regarding the circumstances in 
which the affidavits were signed, the Union dispenses with the production of the witnesses mentioned 
in Schedule A and requests that only the witnesses mentioned in Schedule B be produced by the 
respondent for examination. The Union accepts the affidavits and letters M-1 to M-g in respect of 
the. persons mentioned in Schedule A whose presence in Court has been dispensed with” | 
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Accordingly 18 out of the 20 persons mentioned in Schedule B attached to the memo. 
-were examined. ‘The resulting position has been summarised in this manner by the 
Labour Court : 


“ Therefore it must be found that 75 out of go working journalists of this concern have given 
evidence saying that they are not now supporting this dispute. About 45 to 50 of them are persons 
who were parties either to the resolution or to Exhibit W-2 and their evidence must be treated as a 
‘withdrawal of their support even though some of them have deposed to the effect that they never 
supported the cause, that they were never aware of the resolution and that they were under mis- 
apprehension about the true facts when they signed the Exhibit W-2 or that their signatures were 
obtained in Exhibit W-2 under express promises that it should not be used in the Court.” 


: | Before the Labour Court a contention appears to have been put forward to the 
effect that the Management must have exercised undue influence and exerted undue 
pressure on its employees ; that is why they no longer supported the cause of 
Narasimhan. . On this the Labour Court observed: 


“ In view of my finding on the other main point put forward by him it is unnecessary to discuss 
this contention in detail. There is no sufficient and reliable evidence to come to a finding that the 
Editor exercised any undue influence or pressure or threatened those who attended the conference. 
No doubt M.W. 32 deposed that when he saw other people signing Exhibit M-6 he thought it better 
to sign it under the impression that he might lose his employment as he was liable to commit mistakes 
often. The Editor cannot be made responsible for the thoughts of this witness, as there is nothing 
to show that he was one of those who at least attended the Editor’s Conference. On the evidence 
relating to the conference it is not possible for me to find that any undue influence or pressure was used 
on these Working Journalists. Evidently as soon as these persons came to know that the Editor was 
. feeling sore about their supporting Sri Narasimhan’s cause they immediately began to withdraw their 
support, probably feeling that it was better for them to throw their lot on the side of the Management 
rather than the union or Sri Narasimhan. It only demonstrates the lack of grit and trade union 
Spirit, and their over-anxiety to please the emoloyer.”’ 


On the first sentence in this paragraph I would make only one comment. To 
„the extent that it suggests that undue influence was exerted on the employees by the 
Management it is inconsistent with the observations made earlier in the same para- 
graph that . 


“it is not possible for me to find that any undue influence or,pressure was used on these Working 
Journalists”. 


In view of the fact that 75 out of go Working Journalists had made it plain that 
they no longer supported the cause of Narasimhan, Mr. Ramamurthi on behalf of the 
Management contended before the Labour Court that the dispute had ceased to be 
an industrial dispute and that therefore the Labour Court had no jurisdiction to 
proceed further in the matter. 


Mr. Mohan Kumaramangalam on the other side argued that the additional 
‘issue framed on grd December, 1957, should be decided with reference to the facts at 
the time the Government made the reference and that subsequent facts should not be 
taken into account. 


On these contentions the Labour Court reached this conclusion : 


“I am inclined to accept the contention of Sri Kumaramangalam that the crucial date for decid- 
ing about the existence of an industrial dispute is the date of reference as admitted by the Management 
in their counter. The fact that the supporters have withdrawn their support makes no difference 
and does not convert this dispute into an individual dispute. I am also of the view that once a proper 
industrial dispute is referred for adjudication the only course open to the Labour Court is to decide 
it unless the parties choose to settle it among themselves. I am therefore unable to uphold the con- 
tentions of the Management that it is is no longer necessary to adjudicate this dispute and that it had 
ceased to be an industrial dispute.” 


The question I have to decide is whether a Labour Court would have jurisdic- 
-tion to proceed-with the adjudication of an industrial dispute when the dispute loses 
“its character as an industrial dispute and becomes an individual dispute. There are 
no decisions directly on this point. Reference was made to P. S. Mills Ltd. v. P. S. 
Mills Mazdoor Union,* but it has really no application here. So far as that case may 
be said to have any bearing on the problem before me, all that it decided was this. 
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‘We think that on a true construction of section 3, the pcwer of the State to make a reference 
under that section must be determined with reference not to the date on which it is mace Lut to the 
date on which the right which is the subject-matter of the dispute arises, and that the machinery 
provided under the Act would be available for working out the rights which had accrued prior to 
the dissolution of the business.” 


But that is not the question I have to decide here. 

_ _ Mr. Ramamurthi argued that.a Labour Court has jurisdiction only over 
industrial disputes and that once it is established that a dispute is not an industrial 
dispute or that it has ceased to be an industrial dispute, the Labour Court would 
have no jurisdiction to proceed further in the matter. 


Mr. Kumaramangalam, however, replied that the duties of a Labour Court and 
of an Industrial Tribunal are laid down in section 15 of the Industrial Disputes Act 
and that once a reference is made by Government under section 10 of the Act, the 
Court or Tribunal must go on to pass its award. He did not dispute that a Labour 
Court or Tribunal cannot refuse to take notice of subsequent events, but he contend- 
ed that it cannot take notice of subsequent events which affect its jurisdiction. He 
argued that otherwise employers might try to win over employees to their side so 
as to make it appear that the dispute has ceased to be an industrial dispute, and, 
contrariwise, the employees in their turn might try to win back their colleagues who 
had gone over to the side of the Management, and, that sucha see-saw battle might 
go on indefinitely. 

When considering these arguments two circumstances must be borne in mind. 
One is that the jurisdiction of a Labour Court or Labour Tribunal is not a general 
jurisdiction like that of an ordinary civil Court: it is a limited jurisdiction, limited by 
the statute which has created it. The statute confers on it power to deal with dis- 
putes of a particular class, viz., industrial disputes, and, once a dispute goes out of that 
category it would normally lose its jurisdiction to proceed further in the matter. 
In the present case, during the pendency of the proceedings before the Labour Court, 
the dispute which was referred to it lost its character as an industrial dispute and 
ceased to be such. The second consideration that must be borne in mind is that 
Courts cannot issue orders in a vacuum, that they must deal with the actual facts be- 
fore them and that to refuse to take notice of facts subsequent to the date on which a 
Court takes cognizance of a matter would be to act very unrealistically. Let us take 
the familiar case of a suit for partition. The plaintiff or the defendant dies. The 
Court directs that his legal representative should be brought on record. The Court 
does not say that it will not take notice of the death of the plaintiff or of the 
defendant. During the pendency of the suit some part. of the property may be 
destroyed. In passing its final order the Court will not refuse to take notice of that 
fact. Again, during the pendency of the suit legislation may have been enacted 
cutting down the amount of money that might otherwise have been available to the 
family whose properties are sought to be partitioned. The Court will not say that it 
will not take notice of the fact, but will proceed on the basis that the money due to the 
family was as it stood on the date the suit was instituted. Let us take another kind 
of proceeding. A petition is filed to appoint a guardian for a minor. During the 
pendency of the proceedings the minor attains majority. Surely, thereafter the 
Court will not appoint a guardian for the minor. An application may be made for 
appointing a manager of the estate of a person of unsound mind. During the pen- 
dency of the proceedings the person concerned may become sane. No Court will say 
that it will proceed on the basis of the facts as they stood on the date when the peti- 
tion was taken on file and that it will appoint a manager for the person’s estate. Yet 
again, an application may be made for the leave of the Court to marry a ward of 
Court to a particular person. At the time the petition is presented the person propos- 
ed may have appeared to be eminently suitable. But subsequent events may show 
that the proposal is one to which the Court should not give its sanction. The person to 
whom it was first proposed that the ward might be married may have in the mean- 
time become bankrupt or he may have been convicted for some offence, or, for soms 
other reason it might be discovered that he is a most undesirable person. Surely no 
Court would insist that the matter should be dealt with as on the date on which the 
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application was presented. Courts have to mould their remedies to actual facts, and, 
it seems to me, that a Labour Court, just like any other Court, must take notice of 
facts which have happened after the institution of the proceedings. 


Mr. Mohan Kumaramangalam, however, contended that these considerations 
would not apply to facts which affect jurisdiction. As I said before, no authority 
appears to exist on this question and Mr. Kumaramangalam was not able to suggest 
on what principle a distinction should be drawn between facts affecting jurisdiction 
and other facts. I find it difficult to discover any. Let us take our criminal Courts. 
A Second Class Magisirate has jurisdiction to try an offence under section 324, Indian 
Penal Code, but he has no jurisdiction to try an offence under 326, Indian Penal 
Code. Let us take this case. A person complains to a Second Class Magistrate that he 
has been stabbed. The Magistrate takes the case on file and issues summons to the 
accused. But later it is found that the injuries are such that the complainant has to 
stay in hospital for more than 21 days. When that happened the offence would fall 
under section 236, Indian Penal Code and the Second Class Magistrate would have no 
jurisdiction to try the accused for that offence. Here we have a case where after the 
Magistrate assumes jurisdiction events have happened which deprive him of jurisdic- 
tion. Numerous similar instances can be cited from the criminal law. And, I see 
no reason why this principle should not be applied to Labour Courts also. Let us 
suppose that the question whether a particular workman who has been discharged 
should be reinstated is referred to a Labour Court. During the pendency of the 
proceedings the man dies. It does not seem to be very reasonable to insist that the 
Labour Court should go on and pass an award directing that he should be reinstated 
if in its view his original discharge was improper. (The question of any moneys paya- 
ble to him or his estate would of course stand on a different footing). Section 15 of 
the Industrial Disputes Act does not require that futile orders should be passed. 


As for the objection of Mr. Mohan Kumaramangalam that if Labour Courts are 
allowed to take notice of facts that may happen after Government make a reference 
both parties might be tempted to win over the workmen to their respective sides, I 
would remark that it is quite possible to pass orders appropriate to the situations 
that may arise. That would be only another aspect of a not uncommon problem 
that arises where factions exist and individuals change sides. 


As I said before, Courts have to mould their remedies to the actual facts before 
them and they cannot refuse to take notice of facts which have happened during the 
pendency of the proceedings before them. I can see no justification in principle 
for making a distinction between facts relating to jurisdiction and facts relating to 
other rights. 

Since it is clearly established in the present case that the dispute referred to the 
Labour Court lost its character as an industrial dispute and is no longer such, it seems 
to me that the Labour Court would have no jurisdiction to proceed further in the 
matter. The rule nisi is therefore made absolute in both cases. There will be no 
order as to costs. 

R.M. Rule nist made absolute. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE RAMASWAMI. : 
Thangavel Padayachi .. Appellant® 





U. 
Rathna Padayachi and others .. Respondents. 


Hind ` Law—Partition—Reopening of—Principles. 


A partition once effected is final and can be re-opened only in cases of fraud, or mistake or subse- 
quent recovery of family property. A partition which is shown to be prejudicial to a minor co-parcener 
will be set aside so far as he is concerned. 





S.A. No. 844 of 1956. (a 17th October, 1958. ) 
: 5 Asvin —Saka. 
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Appeal against the Decree of the District: Court of Tiruchirapalli in Appeal” 
Suit No. 246 of 1955, preferred against the Decree of the Court of the 1st Additional 
Subordinate Judge of Tiruchirapalli in’ Original Suit No. 275 of 1952. 


G. R. Jagadisan, for Appellant. 


S. Rangaswami Ayyangar, T. S. Narasimhan and T. R. Ramachandran, for- 
Respondents. , 


The Court delivered by the following 


Jupcmentr.—This Second: Appeal and the Memorandum of Objections arjse . 
out of the decree and judgment of the learned District Judge of Tiruchirapalli in 
A.S. No. 246 of 1955, reversing the decree and judgment of the learned Subordinate 
Judge of Tiruchirapalli, in O.S. No. 275 of 1952. 


The suit, out of which this Second Appeal arises, was filed by the plaintiff for, 
partition and separate possession of his one-sixth share in the suit properties. 


Defendants 1 to 3 were members of an undivided Hindu family. The plaintiff 
is the son of the first defendant. On 11th October, 1939, there was a partition bet- 
ween the first defendant on the one hand and defendants 2 and 3 on the other hand.. 
In that partition the total extent of properties to be divided were acres 29-70 .cents : 
of wet land and acres 9-18 cents of dry land and two houses. The ‘properties given 
to the first defendant under the partition deed were acres 4-61 cents of wet land, 
0-66 cents of dry land and a tiled house worth Rs. 600. The pre-partition debts pay- 
able by this family were Rs. 5,000. In regard to the wet lands allotted to the first 
defendant, out of acres 4-61, acres 3-12 cents stood in the name of Pappammal, the 
widowed sister of these defendants. The sale deeds standing in the name of 
Pappammal for these properties are Exhibits A-1, dated igth August, 1918, A-8,_ 
dated 8th September, 1919 and A-9, dated 15th November, 1935. ‘There is no dis- 
pute that subsequent to this partition two things happened. The first defendant. 
on the one hand and defendants 2 and 3 on the other hand continued to enjoy the 
properties as allotted to them under the partition, The father of the plaintiff the 
first defendant Ratna Padayachi, acquired after partition the following properties: 





Exhibit. Date. S. No. Details. ; Extent.” 
Ac. Cs. 
Bea ` 23-4-1940 174/3 Sale deed by Lakshmana Padayachi to the first 
‘ i defendant. 5 : Bas 1 60 
179/1 ” 35 ae I 02- 
B-9 29-6-1942 9/4. Sale deed by Natesa Padayachi to the first defen- : 
dant fis o 62: 
R 10/5 » » se 0 49 > 
Beto . 26-3-1945 208/10 Sale deed by Thangavel Padayachi to the first 
: g defendant sce o 67 
B-11 4-5-1942 227/4. Sale deed by Gurusami Chettiar to the first. 
. defendant aa I 02$ 
227/5 ‘ » » . o 09 
Total .. 5 51$ 


. The second defendant Arumugha Padayachi acquired after the partition of 
1939 .the following, properties :— T a a AR 


Item No. in the plaint in O.S. No. ‘Survey No. . Extént. ~ 


275 of 1952 A. Schedule. . 
` . Ac. Cs. 
27 5 17413 1 60 
28. 179/1 I 02 
2 29° 164/4 o 25° 
arc : iy 30... 164/6 Oo 12 ~ 
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P _- Item No. inthe, eù 02 - -: Survey. Extent 

“7 ++, plaint in O.S. 275 a No. : Ac.-Gents. 
`n | of 1g52/A. Schedule, - ‘ i 

- “gt a : 184/3 o 66 

: 32 164/5 o 42 

33 188/3 o 08 

34 155/6 o 33 

46 g/t o 24 

è 47 3/2 I 27 

48 315 Iı oI 

49 3/6 o 09g 

50 317 o 58 

‘ 51 9/1 I OI 

° 52 7/2 o 46 

5 61 èk 


Tiled house built by second 
defendant after partition, 
dated 11th October, 1939, 
at his expense. 





Total 9 14 





We do not know the properties acquired by the third defendant. I have just 
mow mentioned that acres 3-12 cents standing in the name of Pappammal were 
allotted to thé first defendant. This Pappammal had a sister. The plaintiff has 
_ married the daughter of that sister, viz., the deceased ‘fifth defendant Rajammal. 


On her death apparently without issue, her husband, the plaintiff ¿Thangavelu 
Padayachi, has become her heir. 


In 1942, under Exhibit B-3, dated 14th November, 1942, defendants 2 and 3, 
who remained joint in the partition of 1939, got divided inter se. It is in these cir- 
‘cumstances that the plaintiff has come forward with his suit for partition on the 
ground, among other extravagant claims which were all negatived and which are 
not pursued here, that excluding the properties of Pappammal allotted to his father 
and making provision for proportionate share in the joint family debts by deduction,, 
the partition was grossly unfair in so far as the plaintiff’s father (first defendant) 
‘was concerned and it is not binding on him (plaintiff’s share) and that therefore 


that partition should be reopened and a fresh allotment made so far as plaintiff is 
‘concerned. o l 


., “Fhe contention of the second defendant, with whom the third defendant sailed 
up to.the last moment, was that the partition of 1939 was not grossly unequal, justi- 
fying its reopening and secondly that the plaintiff is estopped from disputing the 
1939 partition. ‘The third defendant who was sailing with the second defendant 
practically up to the last moment, apparently finding a fair wind blowing in the 
way of the plaintiff, set up the pretension that the 1942 partition as between himself 
and the second defendant was grossly unfair and that it should also be reopened.. 

“The learned, Subordinate Judge gave the following decree : Nie kw 

z, “In the,view I am taking of the partition: deeds of the years 1939:and 1942, I am satisfied that 
these partition deeds have been brought about by fraud and undue influence of the second defendant 
cand therefore, there is no-question of awarding compensatory cost to the second defendant. i 

T’ In 'the-result; plaintiff willbe entitled to an 1/6th'share in the ‘properties mentioned in Exhibit 
B-1 minus the properties belonging to fifth defendant which is covered by Exhibit B-34. - The second 
and third. defendants in addition to their 1/3rd share in such of the properties covered by Exhibit 
B-1 ‘which belongs to the family jointly, will each be entitled to half of the properties covered by 
Exhibits B-8, B-13 to B-15. First defendant will get an equal extent like plaintiff. Plaintiff and first 
defendant will each- pay the second defendant 1/6th share each of the mortgage amount due under 
Exhibit B-2.. Cost of suit will come out of the estate and will be borne by the parties proportionate 
to their share......../ ris = be . - : 

On appeal the learned District Judge came to the conclusion that the partition 
of 1939 was not by itself grossly unfair and that plaintiff is estopped by his subsequent 
conduct from asking for such reopening and that no case has also been made out 
for re-opening the partition of 1942 and dismissed the suit. - Hence this appeal by 
the defeated: plaintiff... 133 7 ioe atin tae TBE ee ik 
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In this second appeal, I am of the same opinion as the learned Subordinate 
Judge in regard to the 1939 partition and that in regard to the second partition of 
1942, I am of the same opinion as the learned District Judge. | Here are my reasons. 


I shall first deal with the 1942 partition. In that partition there can be no 
dispute that besides what was given to the first defendant, the rest of the properties 
were divided between defendants 2 and 3. Both of them, as I shall show later, 
have colluded to over-reach the first defendant and divided the loot. The third 
defendant had never challenged this partition of 1942 at any earlier stage. In fact 
he backed the second defendant practically to the last moment. It is only after he 
found that a fair wind was blowing in the way of the plaintiff, he has also started 
setting up his pretensions for which there is no warrant. The second and third 
defendants have been acting upon the 1942 partition and I have set out above the 
list of properties acquired by the second defendant. There can be no doubt in these 
circumstances that there are no grounds whatever to reopen the 1942 partition as. 
between the second and the third defendants and which cannot be the subject-matter 
of this suit except to the extent that the second and the third defendants will have to 
make good the deficiency in the allotment to the first defendant in the 1939 partition. 
Therefore, the memorandum of cross-objections by the third defendant is dismissed. 


The law relating to the reopening of a partition is really well settled and is set 
out in P. V. Kane’s History of Dharmasastra, Volume III, page 634; Mayne’s 
Hindu Law and Usage, Eleventh Edition, page 567 ; Mulla’s Principles of Hindu 
Law, Eleventh Edition, page 444: N. R. Raghavachariar’s Hindu Law, Third. 
Edition, page 423 and S. V. Gupte’s Hindu Law, Second Edition, page 285 
(Article 64). f 


Manu (IX-47) emphatically states : 


“© Once is a partition made, once is a maiden given in marriage, once does a man say ‘I shalt 
make a gift of this or that’ ; these three are done only once by the good ”. 


This means that a partition once made is final and cannot ordinarily be re- 
opened. But there are exception to this rule. One exception is that where some 
property of the joint family had been fraudulently concealed by one member and 
was discovered afterwards or where some property was left out from partition 
either through mistake or accident, such property should be divided according to 
their shares among the persons who made the first partition. In this case there is. 
no reopening of the partition once made, but there is another partition. Manu 
IX-218; Yaj. II, 126 Kaut. III-5 and Kat. 885-86 lay down this. Kat. says : 


“If (joint) wealth was concealed, but is afterwards discovered, the sons should divide it equally: 
with their brothers in the absence of the father, (i.e., even after his death). Whatever is concealed. 
from each other (by the co-sharers) or what was divided in an unjust manner and whatever was- 
recovered (such as debts) after (partition) should be partitioned in equal shares’’. 

This is the view of Bhrug. The Smritichandrika, XIV-7-8; Dayabhaga XTIT 
1-33-5; Viramitrodaya II, 1-14 page 326; contain similar injunctions. 


To sum up, a partition once effected is final and can be reopened only in case* 


of fraud or mistake or subsequent recovery of family property. A partition which. 
is shown to be prejudicial to the minor coparcener will be set aside so far as he is 
concerned. 

But at the same time where at a partition intended to be final, some part of the 
property has been overlooked or fraudulently concealed, but is afterwards discovered, 
it will be subject of a like distribution among the persons who were parties to the 
original partition or their representatives. But the former distribution will not be 
opened up again: Manu, IX-218; Mit., I-IX, 1-3; Dayabhagha XITI-1-3-6 
(what has already been divided is not to be divided again). Conversely, where 
through a mistake as to, or ignorance of, the title, property has been handed over 
to one member for his share, which turns out to belong to a stranger, or is to be 
charged for his benefit, the person who has received such property will be entitled 
to compensation out of the shares of the others. It is only where the whole 
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scheme of distribution is fraudulent, whether as regards a minor or otherwise, it will 
be set aside absolutely, unless the person injured has acquiesced in it after full 
knowledge that it was made in violation of his rights. (Brih., TI-486 ; Manu, 
IX-47 ; Dayabhaga, XIII-5). 


Bearing these principles in mind, if we examine the facts of this case, we find 
that the partition of 1939, so far as this plaintiff is concerned, is liable to be reopened. 
The share allotted to the first defendant and in which the plaintiff will get a half 
share consisted of acres 4-68 cents of wet lands, including acres 3-12 cents 
belonging to the fourth defendant, the house-site of 7 cents and dry lands 
of 66 cents. The share allotted to defendants 2 and 3 consisted of 
acres 26-13 cents of wet lands, which included 32 cents belonging to the fourth 
defendant, ‘house-site of 11 cents, dry lands acres 6-91 cents and outstandings 
Rs. 465. On that date the ‘family liabilities were, as found by the learned 
Subordinate Judge, the Exhibit B-2, dated 12th June, 1937, mortgage executed by 
defendants 1 to 3 and {discharged on 19th, May, 1945 and promissory note 
debts evidenced by Exhibits B-39 to B-47 except B-42 all executed by the second. 
defendant, in all amounting to Rs. 1,300. These liabilities have been estimated by 
thé learned Subordinate Judge who has also found that one acre of wet land would 
be worth Rs. 750 and that two acres could legitimately be considered to repay the 
share of liability to be allotted to the first defendant. It has been finally found, 
and I entirely agree with the conclusion of the learned Subordinate Judge and which 
has not in any way been effectively repelled by the learned District Judge, that acres 
3-12 cents belonging to Pappammal and allotted to the first defendant is not joint 
family property. It is{unnecessary for me to canvass once again the sound and ade- 
quate reasons on which this conclusion was arrived at by the learned Subordinate 
Judge. In fact no attempt was made before me to show that the appreciation of 
the evidence by the learned Subordinate Judge is either inadequate or incorrect. 
The learned Subordinate Judge after examining in paragraph 10 of his judgment 
the question whether these properties formed part of the joint family properties or 

t hat the properties really belonged to Pappammal in whose name the saledeeds. 
stood, writes in paragraph 11 of his judgment as follows :— 

“ The other overwhelming evidence on the side of the plaintiff definitely goes to show: that the 
B Schedule properties were exclusive properties of the fourth defendant, and probably was in the 
management of the three brothers, and simply taking advantage of the fact that they were in manage- 
ment, they choose to divide the properties as if they belong to the joint family. It was also stated 
that the 4th defendant has no issues, and that might have impelled defendants 1 to 3 to think that after 
the death of the fourth defendant the property will go to them, and that accounts for treating her 
property also as belonging to the joint family, and available for partition. I, therefore, find that the 
properties which did not belong to the joint family have, as a matter of fact been treated as available 
to the joint family for division and such properties have been included in Exhibit B-1 in 1939 ”. 


Therefore, the net result of this analysis is that the plaintiff got for his half share 
out of the properties got by the first defendant in the joint family properties, 33 
cents of dry land, 3} cents of house-site and 744 cents of wet land instead of getting 
acres 4-55 cents of wet land, 3 cents of house-site and acres 1-26 cents of dry land. 
Out of this, one acre of wet land will have to be deducted as for his share of the 
joint family liability. Thus, he will get aeres 3-55 cents of wet land, 3 cents of 
hoyse-sites:and acre 1-26 cents of dry. land. 


In regard to houses, the first defendant has been given a tiled house worth 
Rs. 600 and the second defendant has built a tiled house at his own expense after- 
the 1939 partition. ‘Therefore, so far as houses are concerned, there is no inequality 
in the partition, The partition has got to be reopened, so far as the plaintiff is con-. 
cerned, only as regards the lands. It cannot be reopened so far as the first defen- 
dant is concerned, because the first defendant has remained ex parte and what is 
` ‘more, though a coparcener cannot give up the share of his son, (father, son and son’s 
son all get by birth a vested right to share in the joint family property), it was open 
to the first defendant to limit his share to a figure much lower than what he would’ 
be entitled to. ‘This unequal partition could be rectified by making the second and 
third defendants to make good the deficiency due to the plaintiff, viz., what he should 
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‘have got as his half-share in 1939 partition minus half of what he got in that partition 
as his share. 


The second defendant seeks to non-suit the plaintiff on another ground, 512Z., 
the execution of Exhibits B-5 and B-26 by him. Exhibit B-5 is a mortgage executed 
by the plaintiff and his father, the first defendant, in favour of Natesa Chettiar. It 
appears from the recital in Exhibit B-5 that on that date the first defendant has pur- 

:chased some of the properties covered by the mortgage. Under Exhibit B-5 the 
father and son hypothecate not only the properties purchased by the father on that 
date, but also the properties which fell to the first defendant’s share in the parition 

‘under Exhibit B-r. The partition of 1939 is thus said to have been confirmed by 
the plaintiff. Exhibit B-26 is a registration copy of a bogyam-deed executed „by 
the first defendant and the plaintiff in favour of Kumaraswami Chetty for Rs. 1,000. 

‘There also it is recited that the properties covered thereby have been got under a 
partition. {tis therefore urged that the partition deed of 1939 has been given effect 
to and accepted and acted upon by the first defendant and the plaintiff and that the 
plaintiff is estopped from putting forward the present claim. That this would not 
operate as estoppel is the finding of both the Courts below. The learned Subordi- 
nate judge has rightly pointed out that if the rule of estoppel is to operate, some 
detrimentimust have been to the second defendant by such a declaration on the part 
of theYplaintiff. How the second defendant has been placed at a disadvantage by 
such a representation being made by the plaintiff to the third parties, has not been 
explained and from the mere circumstance that the plaintiff has joined in the exe- 
cution of Exhibits B-5 and B-26 it could not be said that the plaintiff has given up 

‘his right to the joint family prcpesties. Therefore, the point taken regarding estoppel 
fails and there is no legal bar to the present claim of the plaintiff. 

In the result, the decree and judgment of the learned District Judge so far as 
the plaintiff is concerned, are set aside and the decree and judgment of the learned 
Subordinate Judge are modified as follows: The second and the third defendants 
in moieties will make good to the plaintiff acres 2-80} cents of wet land, and 93 cents 
of dry land from out of the totality of their share of wet and dry lands. The decree 
and judgment of the learned Subordinate Judge in regard to the direction for the 
ascertainment of mesne profits of the plaintiff’s share from date of suit is affirmed. 
A preliminary partition decree on the term will issue. Final decree to be passed 
by the learned Subordinate Judge. 


As regards costs, taking into consideration the prior circumstances leading up 
to this litigation and the fact that the plaintiff and defendants have failed and 
‘succeeded in part, the parties will bear their own costs throughout. Costs, if 
collected, will not be refunded. No leave. oF SE ae 

| V.S. _ Appeal allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ PRESENT :—Mnr. Justicz Ramaswaml. 
“Ramamoorthy and another f ae  Petitioners* 
‘The Commissioner, Tirupattur Municipality - .. Respondent. 
- Madras District Municipalities Act (V of 1920), section 3 (ii)—Hut—Temporary awnings over bunks— 
Tf a hut. 


. Temporary flat pandals usually put up over bunk-shops will not come within the definition 
-of hut as defined in section 3(ii) of theDistrict Municipalities Act as they are not buildings constructed 
-principally of wood, mud, leaves or grass or thatch. : f 


Per curiam.—It may be open to a municipality to notify such structures as hut. e za 

Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise’ the Judgment of the Court of the District 
Magistrate (Judicial) of North Arcot at Vellore in Q.A. Nos. 256 and 260 of 1958 
—_—_———— 


* Crl. R. C. No. 777 of 1958. A eae "13th March, 1959. 
(Cr. R. P. No. 743 of 1958.) . i 


il] . MANAGEMENT, CAMBODIA MILLS V: INDUSTRIAL TRIBUNAL. 285. 


respectively (C.C. No. 620 and 618 of 1958, in the Court of the Sub-Magistrate,. 
Tirupattur). 


K. V. Sankaran, for Petitioners 

V. V. Radhakrishnan for The Public Prosecutor (P. S. Kailasam), for the State. | 
The Court made the following 

Orper.—These revision petitions raise an interesting point. 


Within the limits of Tirupattur Municipality, there is a big banyan tree and’ 
under its spreading branches, a number of bunks are said to have been put up.. 
These petitioners are carrying on their business there as bangle merchants. The 
lafid itself belongs to the local Devasthanam and rents are paid apparently to the: 
Devasthanam also. In as much as these bunks are inside the municipal limits, 
they have got to take licences from the Municipality and such licences have been 
granted. But what has happened is, that on account of crows sitting on the branches. 
of the banyan tree and their droppings fouling beneath, these merchants have put 
up flat pandals or awnings over their bunks. But they have been prosecuted by the: 
Municipality, because they have taken out licences only for bunks and they have now 
put up unauthorised constructions beyond the terms of the licence. 


Both the Courts below convicted the petitioners for putting up unauthorised 
construction, to wit, a kottai or thatched covering over the bunk, amounting to a 
hut as defined under section 3 (ii) of the District Municipalities Act. 


Mr. K. V. Sankaran, learned counsel for the petitioners, has successfully persu- 
aded me that this unauthorised construction would not amount to a ‘hut’ within the 
meaning of section 3 (ii), because, as it stands, it is nota building which is constructed 
principally of wood, mud, leaves, grass or thatch and there is no declaration by 
‘the Municipality for the purposes of this Act that a structure of this description comes. 
within any temporary structure of whatever size or any small building of whatever 
material made which the Council may declare to be a hut for the purposes of this. 
Act. Therefore, the convictions cannot stand, and they are hereby set aside, 
and the fines, if collected, will be refunded. 


It will be open to the Municipality to make the declaration that a thatched: 
roofing of this description would be considered to be a hut within the limits of the: 
Tirupattur Municipality, and it may, after making that declaration, issue notice: 
and evict these petitioners and if they disobey, prosecute them also, 

Learned counsel brings to my attention that, if the objection is that this 
thatched covering is of inflammable material, the petitioners are prepared to put up 
coverings of zinc sheet or other non-inflammable material approved by the Muni- 
cipality over their bunks. I am sure that this is a matter which will engage the 
attention of the Municipality before taking any steps to make the aforesaid decla- 
ration and evict the petitioners or prosecute them. 

R.M. x —— Revision allowed.. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE BALAKRISHNA AIYAR. 

Management of Cambodia Mills, Coimbatore ..  Petitioner® 
g 

The Industrial Tribunal High Court, Madras and another .. Respondents. 


Industrial Disputes Act (XIV of 1947)—Jurisdiction of Tribunal under, in matters relating to discipline- 


The responsibility for the conduct of a business and for maintaining discipline therein rests 
squarely on the management concerned and one management may be slack and indulgent while 
another may be strict. An Industrial Tribunal is not a Court of Appeal in disciplinary matters and 
except in certain cases it cannot interfere in such matters. 


ie Para Electric Supply Co. v. Bali Rai and another, (1958) M.L.J. (Crl.) 385: (1958) S.C.J. 416,. 
referred. 


= 





* W.P. No. 968 of 1958. : : grd March, 1959. 
frath Phalguna, 1880-—Saka). 
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Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records relating to the order in 
Petition No. 84 of 1958 in I.D. No. 44 of 1958 on the file of the Industrial Tribunal, 
Madras and quash the order, dated 18th November, 1958 and made therein. 


V. Tyagarajan for M. R. Narayanaswami, for the Petitioner. 
B. Lakshminarayana Reddi, for the second Respondent. 
The Court made the following 


Orver.—The Management of the Cambodia Mills Ltd., Coimbatore, is phe 
‘petitioner. In October, 1958, the second respondent, Karunakaran, was working 
as an electrical supervsior in the Mills. His immediate superior was the electrical 
engineer, Gopalan, by name. On 26th October, 1958, the Electrical Engineer 
reported in writing to the Manager that at 9 a.m. that day he had asked Karuna- 
‘karan to work on the second shift from the 27th in the place of one Ponnappan who 
had resigned and that. 


“ he angrily and defiantly retorted that he will see the mannager and let the Manager say to 
that effect, that then only he will attend for the night-shift’’. 


‘The Electrica] Engineer further reported : 


“I told him that I wanted him to come for the night-shift, that there was no use of his argu- 
sing the matter with me and that if he had any grievance he is at liberty to report and complain to 
‘the manager ”’. 

But Karunakaran was in no mood to heed to his orders and went away saying that 
he would first see the Manager. 


On the basis of that report the Management framed the following charge 
against Karunakaran on the 27th : 

“It is reported that yesterday when the Engineer who is your immediate superior asked you to 
«come to work for the night from Monday, you told him you will ask the Manager and then only 
proceed. This is sheer impertinence because you have to obey your superiors. Among the staff we 
cannot tolerate any such impertinence and you are required to show cause within 24 hours of this 
-why action including dismissal should not be taken against you for your serious misconduct failing 
-which it will be presumed you have no explanation to offer and further steps will be taken against 
you”. 

The same day Karunakaran submitted an explanation in these terms : e 


‘* When the Engineer asked me to come to work for the night from Monday, the 27th instant, 
I did not refuse to comply with his instructions. I only added that I would also ask the Manager 
-about the sudden change, for I have been: working always in the day for all these about eight years. 
This cannot be construed as sheer impertinence on my part. I have not done anything meriting 
“immediate suspension. I, therefore, request you to kindly cance] the suspension order and allow me 
‘to report for duty, to-day itself”. 

The same day the Management again wrote to Karunakaran telling him that 
it was not satisfied with his explanation and that an enquiry would be held into 
his conduct on the 28th by the Manager of the Office. On the 28th the Manager 
held an enquiry in the course of which Gopalan, the Electrical Engineer and . 
Krishnaswami, Electrician No. 1, were examined. Karunakaran was allowed to 
cross-examine both these persons. On 2gth October, 1958, the Manager notified 
Karunakaran as follows :— 

“ As a result of the enquiry held by me against you on charges of impertinence, etc., to your 
-superior officer, the Engineer, I have dismissed you from service from 2gth October, 1958”. 
‘The letter then said that he could take his “ earned wages ” and that he would be 
paid one month’s wages under proviso to section 33 (2) of the Industrial Disputes 
Act of 1947, and that the payment was being made by way of abundant caution. ` 
The letter ended with the statement that the Managing Agency had gone fully into 
tthe papers and approved the action taken by the Manager. 


At this time an industrial dispute between the Management and the workers 
‘was pending before the Industrial Tribunal, Madras. So the Management filed 
san application under section 33 (2) of the Industrial Disputes Act before the Indus 
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trial Tribunal asking for its.approval for the action it had taken. By an order made 
on 18th November, 1958, the Tribunal refused its approval and dismissed the peti- 
tion filed by the Management. The Management has, therefore, come to this 
Court for the issue of an appropriate writ to quash the order of the Tribunal. 


- Mr. Tyagarajan, the learned advocate for the petitioner, pointed out that in 
‘matters of this kind the Industrial Tribunal is not a Court of Disciplinary Appeal 
from the Management, that it has jurisdiction to interfere only where the Manage- 
ment has been guilty either of unfair labour practice or of victimisation or where the 
order it has made is clearly vitiated by mala fides, and that in the present case the 
Tribunal was in error in attempting to review the findings of fact reached by the 
Management. The comment was also made that there are some obvious errors 


in the order’of the Tribunal itself. 


It seems to me to be clear that in places the order of the Tribunal is mutually 
contradictory. In paragraph 2 of its order the Tribunal stated : 


“ The Engineer as well as the witnesses examined, no doubt, gave evidence as stated above. Of 
course, that evidence has to be accepted, and the Manager who held the_enquiry was right in accepting 
that evidence ”. 

‘If that finding of the Tribunal stands the conclusion must follow that the charge 
against Karunakaran stood proved. But then almost immediately afterwards 


the Tribunal observed: 


“I find it difficult to interpret that statement of the worker as disobedience of the orders of 
` the Engineer ”. 
I do not find it easy to reconcile this observation of the Tribunal with the earlier 
and explicit finding it had recorded that the Manager who held the enquiry was 
right in accepting the evidence of it. The Tribunal then went on : 


“The worker must have thought that the Engineer was issuing improper orders in posting him 
to the night-shift, when for many years he was in the day-shift.and therefore told the Engineer that 
he would speak to the Manager and then attend to the work..........-; ed 


With respect, this seems to me to be mere surmise. Besides, I do not see how this 
surmise can be reconciled with the earlier categoric finding recorded by the Tribunal; 
‘The Tribunal went on to say : 


“The worker did not say that he would not obey the Engineer’s orders, but said that he would 
attend to night duty as ordered, after making an appeal to the Manager ”. 


Now, I can find very little support for this statement in the evidence. On the 
other hand the evidence is definitely the other way about. I quote the relevant 
passages from the evidence of Gopalan, the Engineer : 


“I told him to go for second shift on 27th on the morning of 26th Sunday. He then said...... 
he cannot attend tò the second shift unless the Manager calls me and tells me so. Question by 
Karunakaran : ‘Did you tell me that the Manager has approved of this change?’ Answer : 
“Yes, I told you’. Question by Karunakaran: ‘Did I refuse to go for the third shift? ; 
Answer : ‘Yes. You said I will speak to the Manager and then only attend the night shift ° 


Subsequently the. Manager asked Karunakaran; ‘Have you got any further statement to 
make’? Karunakaran replied ‘Yes. When I came inside the Mills at about 8-30 A.M. on 26th 
Sunday, near the veranda of the time office, Engineer Mr. Gopalan standing near the veranda told 
me to come for night on the 27th. I asked him whether it was Manager’s order. He replied, it 
was his order. 1 told him I will ask the Manager about this. After 15 minutes I told him I will go 
away and come for night and shall ask Manager later. I gave charge after telling him how the 
‘tools have been entrusted. There was no one in the Time Office when I was told to go for night- 
shift. Then I went away home’’’. 


Even from this fstatement of Karunakaran it is clear that at the time when 
‚Gopalan told Karunakaran to attend the night duty on the 27th he informed 
him that it was the Manager’s order. Krishnaswami, the other witness, stated in 
unmistakable terms : - 

“Mr. Karunakaran replied that he will not come for third-shift and will speak to the Manager. 


Then he went away saying he will speak to the Manager. Karunakaran asked him ‘Did I tel) 
him that I won’t come or did I say I will speak to the Manager’ ? Krishnaswami replied: ‘ You 


` 
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said, I will not come for night-shift. I will speak to the Manager.. The Engineer twice told you 
‘that the Manager has asked you to come for night shift ”. 


In view of these statements of the witness it is difficult to see How the Tribunal 
could have taken the view that Karunakaran did not say that he would not obey 
the Engineer’s order but only said that he would attend to night duty after making 
an appeal to the Manager. This is an obvious error in the order of the Tribunal. 


Mr. Lakshminarayana Reddi, the learned counsel for the second respondents 
pointed out that according to the evidence of Krishnaswami, Karunakaran handed 
over a key to Gopaian the Engineer, and he explained that Karunakaran did. so 
in order that he might be in a position to attend the night-shift. But, this explanation 
does not emerge from the evidence. Nor did Karunakaran say so in clear terms 
as he would have done if the explanation were true. 


Mr. Lakshminarayana Reddi, the learned advocate for the second respondent, 


drew my attention to the explanation which Karunakaran furnished on the 27th 
in which he said : 


“I, therefore, requested him to kindly cancel the suspension order and allow me to report to 
duty to-day itself”, 


He argued that this sentence made it plain that Karunakaran was willing to go on 
night duty on the 27th. I do not think that the words, are so plain at all. If 
Karunakaran was willing to go on night duty on the 27th, he could very. simply 
and explicitly liave said so in the explanation he furnished. As I read it, all that. 
Karunakaran wanted was that the order of suspension should be cancelled. He 


did not say, as he had an opportunity then of saying, that he would report to duty 
on the 27th. f 


Mr. Lakshminarayana Reddi then said that the charge framed against the 
second respondent was only for impertinence, that the finding was one of disobe- 
dience and that the enquiry is vitiated in the sense that the finding and the charge: 
do not tally. Now the first thing we must remember in matters of that kind is that 
the charges are framed by persons who are not conversant with the Criminal Proce-. 
dure Code, and that it will not be right to scrutinise the charges in the same way: 
as this Court would when it hears appeals from convictions and sentences passed. 
by a Magistrate or a Sessions Judge. The charge as framed definitely stated that. 
Karunakaran told Gopalan that he would ask the Manager and then only proceed. 
This, the charge-sheet stated, was sheer impertinence. ‘Therefore, it would not be 
correct to say that there is a contradiction or variation between the charge and the 
finding. The impertinence referred to in the charge arose out of and is a commen- 
tary on the allegation of disobedience to the order of the Engineer. 


Mr. Lakshminarayana Reddi, next said, and here he had the support of certain 
„observations made by the Tribunal, that no question of disobedience would arise 
until the afternoon or the evening of the 27th when the time arrived:for Karunakaran 
to report to duty and he failed to do so. I am unable to take’this view of the matter, 
One illustration will make my meaning clear. If an engine-driver on the railway 
were told by his superior officer to be ready to take out a train at 5 p.m. on a certain 
date from Central Station and he were to reply that he would not do so, then nobody. 
would, except the concerned authorities to waittill 5 p.m. on that day to make certain 
whether that particular driver. would turn up for duty or not. On the other hand, 
if he makes it plain that he would not come the driver cannot claim that everybody 
concerned must have waited till 5 p.m. on the particular day to find out whether 
he would obey orders or not. 


One must remember certain facts. The responsibility for the, conduct of an’ 
enterprise rests squarely on the Management. The responsibility for maintaining 
discipline is also on the management. One Management may be slack and indul- 
gent. ` Another may be:strict. The Industrial Tribunal is not a Court of appeal in 
disciplinary matters. It cannot interfere except in the cases referred to by the 
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Supreme Court in Patna Electric Supply Co. v. Bali Rai and another! and Martin Burn 
Ltd. v. R. N. Banerjee*. 


_ The order complained of is liable to he set aside not merely for the reason that 
it runs counter to the decisions just referred to but also because of the contradic- 
tion and the mistake Ihave pointed out in the earlier portions of this order. In 


the result the writ prayed for will issue and the order complained of will be quashed.. 
There will be no order as to costs. 


R.M. — Order quashed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
z PRESENT :—MR. JusTICE RAMASWAMI. 
Sinnathambi Petitioner. * 


Madras Prohibition Act (X of 1937), section 4 (1) (a)—Conviction for offence under—Sentence—Duty 
of Court to award deterrent and severe sentence. 


A sentence of two months’ rigorous imprisonment and a fine of Rs. 50 cannot be considered exces- 
sive in the case of a conviction under section 4 (1) (a) of the Madras Prohibition Act, for having 
been found in possession for sale to others of six bottles of arrack at about 8 P.M. in a public road. 
Having regard to the deep-rooted evils of drink and the length of time in which prohibition has 
come to be the statute of the State, Courts which have to enforce the Act systematically and fear- 
lessly and even severely cannot treat with leniency the sale of illicit liquor as contradistinguished 
from the consumption of liquor by addicts. : 


Origin and growth of the drink evil and the prohibition -policy discussed and traced. 


. Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898» 
praying the High Court to revise the order of the Court of the District Magistrate 
(Judicial) Coimbatore, dated gth December, 1958, in C.A. No. 566 of 1958 (C.C. 
No. 1792 of 1958 in Sub-Magistrate’s Court, Pollachi). - 


` R. Desikachart and V. Meenakshisundaram, for Petitioner. 


The Court made the following 


Orver.—This is a Revision filed against the conviction and sentence by the 
learned Sub-Magistrate of Pollachi in C.C. No. 9172 of 1958, which were confirmed 
by the learned District Magistrate of Coimbatore in C.A. No. 556 of 1958. The 
Revision Petitioner was sentenced under section 4 (1) (a) of the Madras Prohibition 
Act and sentenced to rigorous imprisonment for two months and to pay a fine of 
Rs. 50, in that he was arrested with M.O. 1 tin, which contained six bottles of 
arrack at about 8 p.m. on 19th October, 1958, in the cross-cut road in Valparai limits. 
The correctness of this conviction was not canvassed before the lower appellate 
Court but only the sentence was attacked as excessive. The learned District Magis- 
trate refused to interfere with the sentence on the ground that the possession of a 
considerable quantity of arrack could only have been for sale to others. There- 
fore, he dismissed the appeal. Hence this Revision in which the severity of the 
sentence is pressed. 

The enforcement of prohibition poses before us two difficult problems, viz., 
the magnitude of the evils of drink and secondly how being a deep-rooted evil, 
it requires systematic, fearless and severe application. The following historical 
account gathered from the Encyclopaedia Britannica will form a fitting introduction 
in the following account of this ancient problem in the earlier stages of our history. 


Ever since man in some distant age first discovered that process of fermentation 
by which sugar is converted into alcohol and carbonic acid, and experienced the 
intoxicating effects of the liquor so produced, there has been, in a sense, a prohibition 

. question. ‘The records of the ancient oriental civilization contain many references 
to it, and from very remote times efforts were made by priests, sages or law-givers 








I1. 1958 S.C.J. 416: 1958 M.L.J. (Crl.) 385. - A.I.R. 1958 S.C. 79. 
2. 19588.C.J. 255 : 1958 M.L.J. (Crl.) 208 : 


* Cri. R.C. No. 1076 of 1958. 19th December, 1958. 
(Cr. R. P. No. 1031 of 1958.) (28th Agrahayana 1880—Sakz). 
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in India, Persia, China, Palestine, Egypt, Greece and Carthage to combat the 
vice of drunkenness. But the evil appears never to have been so great or the 
object of so much attention in the ancient world as in western countries and our 
own era. Two circumstances mainly differentiate the modern problem ; one is the 
use of distilled waters or spirits as a beverage, and the other, the climatic conditions 
prevailing in the more northern latitudes which are the home of western civilization. 
The intoxicating drinks used by the ancients were wines obtained from grapes or 
other fruits, and beers from varous kinds of grain. These products were not confined 
to the East, but were known to the ancient civilizations of Mexico and Peru and 
even to primitive people who used the sugar containing juices and other subtances 
indigenous in their country. In the time of the Romans the barbarians in the 
north of Europe used fermented liquors made from honey (mead) ; Barley (beer) 
and apples (cider) in place of grape-wine. All such drinks produce intoxication 
if taken in sufficient quantity ; but their action is much slower and less violent 
than that of distilled spirits. 


Distillation of essences from various substances seems to have been known to 
the ancients and to have been carried on by the Arabians in the dark ages ; but 
potable spirits were not known until the 13th century. The distilled essence of 
wine or aqua vitae (brandy) is mentioned then as a new discovery of Arnoldus 
de Villa Nova, a Chemist and Physician, who regarded it, from the chemical or 
medical point of view, as a divine product. It probably came into use very gradually, 
but once the art of distillation had been mastered it was extended to other alcoholic 
substances in countries where vine was not grown. Malt, from which beer had 
been made from time immemorial, was naturally used for the purpose, and then 
gin or Geneva spirits and whisky or usquebagh (Irish for “‘ water of life’) were 
added to grape brandy ; then came corn brandy in the north and east of Europe, 
rum from sugarcanes in the Indies, potato spirit, and eventually, as the process was 
perfected, rectified ethyl alcohol from almost anything containing sugar or starch. 


The concentrated form of alcohol, thus evolved, for a long time carried with 
it the prestige of a divine essence given to it in the middle ages when chemistry 
was allied to all sorts of superstitions. It had potent properties and was held 
to possess great virtue. This view is embodied in the name “ water of life ” and 
was at one time universally held ; traces of it still linger among the very ignorant. 
Ardent spirit seemed particularly desirable to the habitants of the cold and damp 
regions of northern Europe, where the people took to it with avidity and imbibed 
it without restraint when it became cheap and accessible. That happened in 
England in the early part of the 18th century ; and, out of the frightful results which 
followed, there eventually arose the modern temperance movement. The legisla- 
ture had been busy with the liquor traffic for more than two centuries previously 
but its task had been the repression of disorder ; the thing was a nuisance and 
had to be checked in the interests of public order. It is significant that though 
drunkenness had been prevalent from the earliest times, the disorder which forced 
legislative control did not make its appearance until after the introduction of spirits, 


The history of our own country illustrates the self-same historical lessons. 


In Vedic India, the principal drinks of the Aryans were Soma and Sura. The 
Soma plant has not been identified. It seems to have been growing in the 
mountains and the plant was prepared for use by being pounded with 
stones or in a mortar. The women squeezed the juice out with their 
fingers. The juice was afterwards mixed with water and strained through 
a sieve and then mixed with milk or curd and sometimes with honey and offered to 
the Gods, and drunk by the worshippers. It seems to have had a mildly intoxi- 
cating effect like beer. There was another kind of liquor which was also widely 
drunk, viz., Sura. It has been generally condemned in the Rigveda, as under its 
influence, men committed sins and crimes (R.V. vii, 86, 6) and became devoid of 
sense and drunken (R.V. viii, 2, 12, 21,14). It has been classed with dicing 
as an evil (R.V. vii, 86, 6). It was the drink of men in the Sabha, and gave rise to 
broils (Vedic India, ii. 458). How was it prepared cannot be ascertained. It may 
have been a strong spirit prepared from fermented grains and plants, as Eggeling 


TI) SINNATHAMBI, In re (Ramaswami, 7.). 291 


holds or, as Whiteney thought, a kind of beer or ale. Geldner renders it “ brandy ” 
(Vedic India, ii. 458-59). It was usually kept in skin-vessels (drti, R.V. i. 191, 10). 
According to the Taittriya Brahmana “it was, as opposed to Soma, essentially a 
drink of ordinary life” (Ved."Ind. ii. 458). (A. C. Das: Vedic Culture, pp. 209-210). 

In Epic period and subsequently, liquor seems to have become an article of 
‘general consumption. Wine is referred to as an article of general consumption in 
all early literature. 

“ Let wine drinkers drink wine, let the hungry eat payasa and those who are inclined to it eat 
clean meat”. 
‘The Brahmins were later on prohibited its use. Palm-wine must have been in 
‘use very early ; mostly the liquors were obtained by distillation. The Ramayana 
refers to a beverage of this sort procured from fruits and the sugarcane. Manu re- 
- ‘fers to three varieties of wine according as the liquors were distilled from molasses 
(gaudi), bruised rice (paishti), and the flowers of the Mahua tree (Madhvi). The two 
former may be equivalent to the arrack and the rum of our times. Regulation of 
the liquor traffic was a special concern of the State. It was placed under a superin- 
tendent. The sale of liquor is to-be centralised or decentralised in accordance with 
the requirements of demand and supply. Liquors were not allowed to be taken 
‘out of villages ; and the liquor shops were arranged at some distance from each other. 
Bad liquor was given sometimes to slaves or workmen in lieu of wages. Liquor 
‘could be sold to persons of well-known character in very small quantity, 


“ Jest workmen spoil the work in hand, and Aryas violate their decency and virtuous character 
-and lest firebrands commit indiscreet acts”. 
‘On special occasions people were allowed to manufcature white liquor, arishta for 
wuse in diseases, and other kinds of liquor. On the occasion of the festivals, fairs, 
and pilgrimage, right of manufacture of liquor was allowed for four days. Normally 
those who dealt with liquor other than‘that of the kind had to pay five per cent. 
as toll. The Arthashastra refers to Medaka, Prasanna, Asava, Aristha, Maireya, 
‘and Madhu as varieties of liquor. (Buch : Economic Life in Ancient India, Volume 
JI, p. 181). 

There was regulation of the drink traffic. Among other affairs of civic life 
Kautilya provides for the regulation of the drink traffic and gambling. Brahmins 
were placed under severe penalties for indulging in liquor. Neither taverns nor 
gambling-halls were allowed in villages, and those in towns were limited in number 
.and under strict supervision. The former had to be decently furnished and provided 
with scents, flowers, water and other comfortable things, according to the season, 
so that the lure of the drink should not be the only attraction. Inspectors or spies 
„stationed in the taverns took note of the habitues and ascertained whether they 
drank moderately or excessively. They also noted the value of the jewellery and 
other valuables in. possession of customers who were intoxicated, for, in the event 
of robbery the tavern-keeper had not only to make good the loss, but was liable to 
.a fine of the same amount. 

The superintendent of liquor was to carry on the traffic in liquor and ferments 
in the capital, the other parts of the country and in army camps by employing 
men familiar with them, he was to impose a fine of 600 panas if anyone other than 
‘the manufacturers, licensed vendors and vendees sold or purchased liquor, he was 
not to allow liquor-shops to be opened close to each other, he was to see that liquor 
was sold in small quantities such as } or $ of a kudumba or a half prastha to persons 
of known character in order that (lit. for fear) workmen employed should not cause 
‘loss through carelessness, that aryas might not violate the rules of good conduct 
and that desperadoes should not commit indiscreet acts. Sukra was even more 
strict as regards wine, as he did not allow anyone to drink wine in the day-time 
(IV, 4, 43). (Sri P. V. Kane: History of the Dharmasastra, Volume II, 
page 147 and V.A. Smith, I.C.S. : The Oxford History of India (1919), p. 91). 


But by the time of Asoka the evils of drink and gambling came to be so widely 
realised that under the powerful influence of a highly centralised government 
during a period of thirty-eight years the tradition of vegetarian food and non-alco- 
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holic drinking became the rule of the upper classes in Hindu Society (E. B. Hardell: 
History of Aryan Rule in India, p. 100). 

So much so, Fa Hien, the Chinese Traveller, could write of the Gupta Empire of 
Madhyadesa “ the people of this country kill no living creatures, nor do they drink 
intoxicating liquors, nor are there shambles or wine-shops round their markets ”’. 
(Travels of Fa-Hien : Beal’s Trans., p. 55). 

The religion of Islam strongly favoured abstention from intoxicating liquors 
and therefore Muslim Rule in India favoured prohibition. We have an interesting 
account of the measures taken by Alauddin Khilji in Elliott & Dowson : History 
of India, as told: by her own historians, Volume III, Tarith-i-Firoz Shahi. 

Alauddin, with a self-denial rare in a despot of his type, even put a check 
upon his own vices. Finding that his drinking habits impaired his efficiency as a 
war-lord, he gave up wine-parties entirely, prohibited wine-drinking and wine- 
selling, and the use of beer and intoxicating drugs. He ordered that the china 
and glass vessels of his banqueting hall should be broken. Jars and casks of 
wine were brought out of the. royal cellars and emptied at the Badaun Gate 
in such abundance that mud and mire were produced as in the rainy season. Holes 
for the incarceration of wine-bibbers were dug outside the gate, and the severity 
of the punishment was such that many of them died. The terrors of these holes 
deterred many from drinking. 
` Turning to Southern India, both the inscriptions as well as Tamil literary works 
clearly show, that the consumption of intoxicating liquors was widespread among 
the lower middle-classses and warrior classes. On the spread of Buddhism and 
Jainism, fierce movements for restriction in the use of liquor set in and the classes 
of people connected with the tree-tapping and distillation of liquor came to be looked 
upon as occupationally degenerate classes (¢.z., Shanars). In fact an historical 
account can be written on this subject. But it is enough for our purpose here to 
give (a) two extracts from a history of South India and (b) an illustration of 
the public attitude towards drink by an extract from a well-known Tamil work, 
Thirumantiram. 

No occasion was lost for holding a feast and the poets are most eloquent in 
their praise of the sumptuous fare to which they were so often asked. One poet 
declares to his patron : 


“ I came to see you that we might eat succulent chops of meat, cooled after boiling and soft 
like the carded cotton of the spinning-woman and drink large pots of toddy together ”. 
Another speaks of wine poured into golden goblets by smiling women decked with 
jewels in the Court of Karikala. The flesh of animals cooked whole, such as pork 
from a pig which had been kept away from its female mate for many days and 
fattened for the occasion, appam (pudding) soaked in milk the flesh of tortoises 
and pariticular kinds of fish are mentioned as delicacies served at such feasts. 
Among drinks particular mention is made of foreign liquor in green bottles, of 
munir (triple water) a mixture of milk from unripe cocoanut, palm fruit juice and 
the juice of sugarcane, and of toddy well matured by being buried underground for 
a long time in bamboo barrels. (K. A. Nilakanta Sastri: A History of South 
India, Second Edition, Oxford University Press, 1958). 

Alcoholic drinks seem to have been very popular among the rich. The bhogis 
or the cultured persons of both sexes considered drinking liquor as a special mark of 
refinement. ‘The most common beverage which they drank appears to have been 
the toddy drawn from the coconut palm. The taverns, with pandals of cuscus 
grass in their front, appear to have been the usual resorts of lovers, where they spent 
the moon-lit nights in each other’s company. 


The nobles, however, did not frequent the taverns, although they were more 
addicted to drink than the common people. There is reason to believe that a 
portion of the mansion of each nobleman was specially set apart for celebrating 
Bacchanalian festivities. In the summer season, they would adjourn to the can- 
drasala allured by the brilliant moonlight. The candrasalz was probably decorated 
for the purpose. The maids of honour, who played a prominent part on such occa- 
sions took particular care in arranging wine-pots brimming with liquor and cups. 
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of gold and silver set with precious stones. Dishes containing delicious upadamsanas 
of meat were also placed by their side so that the revellers might nibble at them as a 
relish to drinking. Some of the popular varieties of liquor were uspasava, tala- 
madhu, alkasava, madirarasa, maireya and draksasava besides narikelasava which has 
already been mentioned. The liquor was sometimes taken in a raw condition ; 
but it was customary to subject it to a process of concoction by adding some in- 
gredients such as powdered camphor, in order to remove the disagreeable odour 
and make it more pleasant tothe taste. 


The convivial party would usually begin rather late in the night. The people 
comprising the party squatted on the ground in a circle around the wine-pots and 
sigped the wine slowly from the cups, nibbling at the relish every now and then. 
Sometimes,, lovers exchanged their cups, probably to feel more at home in each 
other’s company. Song and dance enhanced the gaiety of the occasion. They 
drank until they became thoroughly intoxicated. The behaviour of the young 
‘women attending the festivities of the candrasala is vividly described by a contem- 
‘porary writer. 

“ One young woman who lost her balance completely tumbled down muttering words in an 
incoherent and indistinct fashion ; another laughed loudly and uttered obscene words and phrases 
causing delight to her lover ; one lost all sense of shame and strutted like a pigeon ; a few sang and 
frolicked, whereas several joined in a game of hide-and-seek. One'of the young women in 
whom intoxication reached the highest pitch, having stripped herself of her clothing, went about the 
place in a naked condition.” ; : 

Such seem to have been the pleasures which allured the people to the moon- 
lit candrasalas ; but they did not wound the popular sense of ‘decency, as they were 
strictly confined to the high-walled zenanas. (Sri N. Venkataramanayya: Studies 
in the History of the Third Dynasty of Vijayanagara, University of Madras Publi- 
cation, page 398 and foll.) ; 


Here is another contemporaneous account of Tamilnad between A.D. 50 to 
A.D. 150: : f . 


“In the toddy-shop one was regaled with toddy and the fried flesh of the male pig which had 
been fattened by being confined in a pit and fed for many days on rice-flour. Toddy drawn from 
the cocoanut palm was drunk by the poor classes such as labourers, soldiers and wandering ministrels. 
Scented liquors manufactured from rice and the flowers of the Thathaki (Bauhinia Tomentosa) and 
other fragrant substances were used by the higher classes. Cool and fragrant wines brought from 
K (or Greek) ships, which must have been therefore very costly, were the favourite drink of 
the Kings.” : 

-(Kanakasabai: The Tamils Eighteen-hundred Years Ago, Second edition, by the 
South India Saiva Siddhanta Works Publishing Society, 1/140, Broadway, 
Madras-1, page 125). : ane 

The cow fed on broth of rice wanders not from tank to tank ; 

The cow denied its drink of broth grows weak and lank; 

Who swill the toddy neat, from righteousness go astray ; 

Truest drink is Sivananda, the Bliss Supreme, far and away. 


They drink and perish, who to the Vama sect belong, the lustful ones in sensual delights are 
wholly lost. But the pure souls find the Om’s light in their inner flame ; They, who His true Name 
chant, approach Him fast. 


* * * * Pan * 
They, who soak in liquors, Truth ne’er can appraise. 
: + + * : +- * Lae Sifted 


The fumes of wine stupor bring and destroy the truth, and make us seek the false, delusive joys 
of lust ; Such advance not to wisdom true, of sweet reason compact will such e'er attain the eternal 
bliss truest ?” - : 

Bearing these facts in mind, we cannot say that after the length of time 
in which prohibition has come to be the statute of this State, there are any grounds 
‘to treat with leniency the sale of illicit liquor as contradistinguished from the con- 
sumption of liquor by addicts who cannot easily wean themselves from their habits 
and in whose case education and the help of institutions like Alcoholics Anonymous 
in the U.S.A. and elsewhere will wean rather than punitive measures... 

This Revision is dismissed. 


P.R.N. , —— Revision petition dismissed. 


204 THE MADRAS LAW JOURNAL REPORTS. te [1959 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. P. V. RajAMANNAR, Chief Justice AND Mr. JUSTICE GANAPATIA. 
PILLAI. 


T. R. Tyagarajan .- Appellant* 
v. 
The Official Liquidator and others è .. Respondents. 


Companies Act (I of 1956), Sections 125 and 127—Scope and effect of —Unregistered charge created and 
acquired by a company—Validity—Difference between. 


Section 125 of the Companies Act renders unregistered charges created by a company void 
against the Liquidator and the creditors of the company, though such an unregistered charge is not 
void for all purposes and would be binding on the company itself so long as it is a going concern, 
Section 127 of the Act deals with cases where a company acquires property subject to an unregister- 
ed charge and there is no provision in it rendering the charge not binding on the Liquidators or 
the creditors of the purchasing company. The word ‘created’ in section 125 (1) of the Act cannot 
in the context be given an extended meaning to include ‘accepted’ which is dealt with under 
section 127 of the Act. 

On appeal from the Judgment and Order of Subrahmanyam, J., dated gth 
September, 1958 and passed in the exercise of the Ordinary Original Civil Juris- 
diction of ‘Lower Court in Application No. 584 of 1958 in O.P. No. 317 of 1956. 


R. Narasimhachari for T. R. Arunachalam, for the Appellant. 
- The Official Liquidator, the 1st Respondent. 

V. V. Raghavan, for 2nd Respondent. 

`K. R. Vepa, for 3rd Respondent. 

C. Vasudevan, for 4th Respondent. 


The Order of the Court was made by 


Rajamannar, C.7.—This is an appeal against the order of Subrahmanyam, J., 
passed by him on an application made by the appellant, T.R. Tyagarajan (Applica- 
tion No, 584 of 1958) to modify an order of the Official Liquidator, dated 27th 
January, 1958, passed in the course of the proceedings in the liquidation of a 
public limited company named Messrs. Kutty and Rao (Engineers) Ltd. The 
Indian National Industries, Ltd., were the managing agents of Kutty and Rao, 
Ltd. There was another private limited company called Sayanas, Ltd., of which 
the appellant claims to be a secured creditor for a sum of: Rs‘ 21,180. He alleged 
that Messrs. Sayanas, Ltd., gave a security for the sums advanced by him certain 
movable properties ofthe approximate value of Rs. 20,000, i 


They comprised Chandler & Price Folio Size Treadle 1 
Hongkóng-Half Crown Treadle : I, 
Chandler & Price 24” Cutting Machine . I 
Perforating machine = I 
Lead types . ©- ... 4000.Ib, 
Racks for types ; - -» 50 
Stands races 1 


Subsequently instead of the Indian National Industries, Ltd., Messrs. Sayanas, Ltd., 
were appointed as managing agents of Messrs. Kutty and Rao, Ltd. There was an 
agreement entered into, dated 11th May, 1955, in and by which it was inter alia 
agreed that there should be a transfer of the assets and liabilities of Sayanas, Ltd., 
to Kutty and Rao, Ltd. On grd June, 1955, the Board of Directors of Sayanas, Ltd., 
passed a resolution approving the agreement entered into by its managing director 
with the then managing director of Messrs. Kutty and Rao, Ltd. They further 
resolved to hand over the fixed assets and liabilities of the company at the time of 
handing over. On 25th June, 1955, the general body of Kutty and Rao, Ltd., 
a reer 


*O.S. Appeal No. 82 of 1958. 20th March, 1959. 


(29th Phalguna, 1880—Saka.) 
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passed an extraordinary resolution agreeing to accept the agreement mentioned 
above and to accept the taking over of the assets and liabilities of Messrs. Sayanas, 
Ltd., at the valuation approved by the board of directors. On Ist July, 1955; 
the board of directors of Kutty and Rao, Ltd., passed the following resolution :— 
* That the business of Messrs. Sayanas, Ltd., be merged with this company from 25th June, 
` 1955, tentatively the actual de facto merger to take place from the date of approval of the managing. 
agency and issue of consideration shares to the managing agents.” 
On 11th March, 1957, Balakrishna Iyer, J., construed the effect of the above transac- 
tions to mean that there has been a transfer of the entirety of the assets and liabilities 
of Sayanas, Ltd., to Messrs. Kutty and-Rao, Ltd. It is evidently on this footing 
that the appellant came to make his claim before the Official Liquidator in the 
winding up of Messrs. Kutty and Rao, Ltd. The claim of the appellant was made 
under three promissory notes, dated 1oth November, 1952, 17th December, 1952 
and 7th November, 1955, for Rs. 2,000, Rs. 8,000 and Rs. 6,000 respectively carrying 
interest at the rate of 12 per cent., 13 per cent. and 10 per cent., per annum. The 
Official Liquidator admitted the claim of the appellant for principal and interest 
due on the first two promissory-notes but refused to admit his claim in respect of 
the third promissory note because it had been executed on 7th November, 1955, 
after the date of the agreement between the two companies on 25th June, 1955. 
The appellant also claimed to be a secured creditor so far as the properties mentioned 
. earlier in this judgment were concerned. He relied upon a letter given by I. S. 
Rao, managing director of Sayanas, Limited, on 17th December, 1952. The Official 
Liquidator refused to recognise this charge because it had not been registered 
with the Registrar of Companies and was, therefore, void against the Official Liqui- 
dator under section 125 of the Indian Companies Act, 1956. The appellant 
thereupon made an application, out of which this appeal arises, to the Judge dealing 
with Company matters praying that the order of the Official Liquidator may be 
modified by treating the appellant as a secured creditor for the amount claimed 
on the ground that even after the merger between Sayanas, Ltd., and Messrs. Kutty 
` and Rao, Ltd., so far as the creditors of Sayanas, Ltd. were concerned, they were 
not to be affected by the merger and the provisions of Section 125 of the Indian 
Companies Act do not affect the right of the creditors of Sayanas, Ltd., who must 
_ be deemed to have the same rights against the company in liquidation so Jong as. 
they were enforceable against Sayanas, Ltd., which had not gone into liquidation. 


The only party to the application taken out by the appellant before Subrah- 
manyam, J., was the Official Liquidator but it appeared that there were other 
, parties who were vitally interested in the claim made by the appellant as a secured 
creditor. There was one Kalyanji N..Suchede who had a mortgage executed on 
16th August, 1956, over all the assets of Messrs. Kutty and Rao, Ltd., and there was 
also one P. B. Raju who held a mortgage of the properties of the company created 
in 1950 and there were also holders of debentures issued with a floating charge over 
all the assets of the company in liquidation. They were certainly proper parties 
to the appellant’s application before Subrahmanyam, J., but notice was not taken 
to them. It was only on the last day of the hearing of the appellant’s application 
that their advocates were heard. But they were not made parties. Before us 
they have been added as parties and their counsel were heard. 


manyan; J., dismissed the application of the appellant. Hence this 
appeal. 


The following are the provisions of the Companies Act, 1956, in so far as they 
are material to the purpose of this appeal. 


“t SECTION 124.—‘ Charge’ to include mortgage in this Part—In this Part, the expression ‘ charge * 
includes a mortgage. 


SECTION 125.—Certain charges to be void against liquidator or creditors unless registered —(1) Subject 
to the provisions of this Part every charge created on or after the 1st day of April, 1914, by a come 
pany and being a charge to which this section applies shall, so far as any security on the company’s 
property or undertaking is conferred thereby, be void against the liquidator and any creditor of 
the company, unless the prescribed particulars of the charge, together with the instrument, if any, by 
which the charge is created or evidenced, or acopy thereof verified in the prescribed manner, are 
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filed with the Registrar for registration in the manner required by this Act within twenty-one’ days 
-after the date of its creation. ; ye rf 

(2) Nothing in sub-section (1) shall prejudice any contract or obligation for the repaymen 
of the money secured by the charge. i 


(3) When a charge becomes void under this section, the money secured:thereby shall imme- 
-diately become payable. ý 


SECTION 127.—Registration of charges on properties acquired subject to charge-—(1) Where a ct mpany 
Acquires any property which is subject to a charge of any such kind as would, if it had been ‘created . 
by the company after the acquisition of the property, have been required to be registered under’ 
this Part, the company shall cause the prescribed particulars of the charge, together witha copy ` 
(certified in the prescribed manner to be a correct copy) of the instrument, if any, by which the.charge 
“was created or is evidenced, to be delivered to the Registrar for registration in the manner required 
by this Act within twenty-one days after the date on which the acquisition is completed ; 


(2) If default is made in complying with sub-section (1) the company and evety cfficėr of the 
‘company who is in default, shall be punishable with fine which may extend to five-hundred rupees. 


SECTION 134 (1)-—It shall be duty of a company to file with the Registrar for registration the 
‘particulars of every charge created by the company, and of every issue of debentures of a series, 
wequiring registration under this part ; but registration of any such charge may also be effected on 
‘the application of any person interested therein’’. 

Section 125 of the present Act corresponds to section 109 of the Indian . 
‘Companies Act, 1913. Sections 127 and 134 (1) of the present Act correspond : 
‘to sections 109-A and 116 (1) of the Act of 1913. The several sections are all based 
‘on the corresponding sections of the English Act. No direct authority on the 
‘question which calls for decision in this appeal was cited to us at the Bar. Learned 
counsel, however, relied on the observations in a few decisions to which we shall 
‘refer. 


Obviously neither section 125 (1) of the Act of 1956 nor section 109 (1) of the 
Act of 1913 in terms applies to the facts of the present case if the properties belonging 
to Sayanas, Ltd., are deemed to have been conveyed by that company to Messrs. 
Kutty and Rao, Ltd., it is only Messrs. Kutty and Rao, Ltd., that is in liquidation. . 
Sayanas, Ltd., as such, has not been wound up. The parties who oppose this appeal 
are not creditors of Sayanas, Ltd. They are only creditors of Messrs. Kutty and 
Rao, Ltd. It was on this footing that the learned Judge Subrahmanyam, J., dis- 
posed of the application before him. He starts by saying that certain properties 
which belonged to Messrs. Sayanas, Ltd., were transferred by them to Messrs. Kutty 
and Rao, Ltd., and one item of these prperties was subject to a charge created in 
favour of the appellant in 1952. In another part of his judgment the learned Judge 
proceeds on the footing that Messrs. Kutty and Rao, Ltd., purchased the property 
subject to a‘charge. Section 127 (1) which deals with a case where the company 
acquires any property which is subject to a charge requires the acquiring company 
.to furnish particulars of the charge to the Registrar within 21-days after the date 
‘on which the acquisition is completed. But there is no further provision as is 
‘contained in section 125 that if the company fails to comply with this requirement 
-the charge would be void against either the liquidator or the creditors-of the acquir- 
ing company. Sub-section (2) of section 127 only provides that if default is-made 
.in complying with sub-section (1) the company and every officer of the company, 
who is in default, shall be punishable with fine. Nevertheless-the learnéd Judge 
held that the unregistered charge in favour of the appellant: was ‘void not only 
„against the liquidator and creditors of Messrs. Sayanas, Ltd., but also against the 
‘liquidator and creditors of the company which acquired’ the subject-matter of the 
charge. _He came to this conclusion by construing the word “ created ” in section 
125 (1) as including “ accepted .” His reasoning can be set out in his own words :— 


“Tt is obvious that in order that the policy underlying sections 125, 127 sand 134,0f Central Act 
‘I of 1956 (and the corresponding sections of the Act of 1913) might be given full effect to, it is neces- 
‘sary to construe the word ‘‘ created ” in section 125 (1) as including “accepted ?”. Where a charge 
is created by one company and the company or the charge-holder neglects to have the charge regis- 
tered and the property subject to the charge is acquired by another company and such subsequent 
‘company also neglects to have the charge registered, then unless the word “‘ created ’’ is interpreted 
‘as including the word ‘‘accepted’’ the policy of-the law that a charge not registered with the Registrar 
‘of ae shoud be void as against the creditors or the liquidators would in cases like the present, 
be defeated. : E ` A z 
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He based this reasoning on a canon of statutory construction that where in 
order to give effect to the policy of an Act it is necessary to extend the literal meaning 
of a word, such extension is not only permissible but obligatory. The learned 
Judge thought that it would not be correct to hold that the content of the charge 
got enlarged by reason of the acquisition of the property by Messrs. Kutty and 
Rao, Ltd. 

Learned counsel for the appellant contended that there was no warrant for 
“the intepretation placed by Subrahmanyam, J., on sections 125 and 127 of the 
> Indian Companies Act, 1956. 


Section 125 in terms renders an unregistered charge created by a company 

void only against the liquidator and the creditors of that company. An unregis- 

- tered charge is not void for all purposes. It is binding on the company itself, of 

course, so long as it is a going concern. So the argument ran. This argument 

is certainly supported by authority. In re Monolithic Building Company, Tacon v. 

The Company, Lord Cozens Hardy, M. R., made the following observations about 
an unregistered encumbrance :— 


** Of course, the deed is not void to all intents and purposes. Itisa perfectly good deed against 
. the company so long as it is a going concern. It is not void to allintents and purposes but it is void as 
‘between the two incumbrancers.” 


Phillimore, L.J., said : 


“ We have to construe Section 93 of the statute. It makes void a security ; not the debt, not 

the cause of action, but the security and not as against everybody, not as against the company grantor 
but against the liquidator, and against any creditor and it leaves the security to stand as against the 
company while it is a going concern.” 
The decision fof the Rangoon High Court in Aungbakzaya Co., Lid. v. C. R. M. A. 
Chetiiyar Firm? is direct authority for the position that a mortgage created by a 
company if not registered with the Registrar as required by law is void only as 
against the liquidator and any creditor of the company but cannot be repudiated 
“on that ground by the company itself while it is a going concern. The company 
could have sold away the very properties covered by the charge and with the pro- 
ceeds repaid the charge-holder. 


Learned counsel further relied on the contrast between sections 125 and 127 
of the Act. Whereas in the case of an unregistered charge created by a company 
‘it is declared that the charge is void against the liquidator and the creditors of the 
company (section 125) when a company acquires a property subject to such a charge, 
there is no similar declaration that that charge is not binding against the liquidator 
or the creditors of the purchasing company. 


Mr. Vepa in his able argument in support of the judgment under appeal con- 
tended that the learned Judge’s interpretation accords with the policy underlying 
sections 125, 127 and 134 and to give effect to that policy it was permissible to give 
an extended meaning to the term “created”. He relied on the following obser- 
vations of Buckley, J., in Cardiff Workmen’s Cottage Company Ltd., In re.8 


“The purpose of the Act of Parliament in requiring within “twenty-one days registration of 
securities on the company’s properties is to ensure the means of notice to those who contemplate 
giving credit to the company ’’. 

‘It is not always safe to construe the language of an enactment to accord with 
the supposed intention of the Legislature. That is why Courts have been careful 
whenever they refer to the intention to confine it to the intention as expressed in the 
statute itself. Ample authority can be found in text-books on interpretation of 
statutes in support of a plain and literal interpretation of the words used in a statute 
as well as in support of an extension of meaning when such extension is considered 
necessary in certain circumstances. For the former rule of construction we may 
refer to the following observations of the Privy Council in The Commissioner of Income- 
tax, Madras v. The Buckingham and Carnatic Company, Ltd.4 
SSS 


1. L.R. (1915) 1 Ch. 643 at 667. 4. (1935) 69 M.L.J. 879: L.R. 63 LA. 74: 
2. (1927) LL.R. 5 Rang. 585. I.L.R. 59 Mad. 175 (P.C.). 
3. L.R. (1906) 2 Ch. 627 at 629. 
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** When there is no ambiguity in the provisions of a section in an enactment the words must 

properly be construed in their ordinary and natural meaning. The Gourt cannot countenance a 
construction involving an insertion in the section of words which are not found therein and are not 
in the least necessary for an intelligible construction thereof”. 
In our opinion this is a salutary rule and departure from this rule can only be 
justified in extreme cases where the words construed in their ordinary and natural 
meaning clearly conflict with the obvious intention of an enactment as gathered 
from the enactment itself, 


As Lord Macmillan said in The Mayor, etc., Borough of New Plymouth v. The 
Taranaki Electric Power Board}. 


‘* Tt is the rule that words are used in an Act of Parliament correctly and exactly and not lo@sely 
and inexactly. Upon those who assert that that rule has been broken the burden, of establishing 
their-proposition lies heavily.” 

After giving the matter our best consideration we are clearly of the view that 
the word “ created ” in section 125 (1) does not include in its meaning ‘‘ accepted ”. 
It is not clear what the learned Judge meant by the word “ accepted ”. Evidently 
he was referring to a case when a company acquires property with notice of and 
subject to a charge. For one thing if the word “ created ” is given an extension 
of meaning as to include also “accepted ” in the above sense then there is no pur- 
pose served by section 127 because section 127 specifically deals with a case where 
a company acquires property which is subject to a charge which requires registration 
if it had been created by the company. 


It must not be overlooked that a company may acquire a property subject 
to a charge created not by any company but by a private individual. In such a 
case what the company acquires is only the equity of redemption. To give a con- 
erete cases suppose a company purchases immovable property worth Rs. 50,000 
subject to a mortgage for Rs. 20,000 for a consideration of Rs. 30,000. This value 
obviously represents the value of the equity of redemption (Rs. 50,000 minus Rs. 
20,000=30,000). We fail to see any justice or equity in holding that if the company 
making such a purchase fails to furnish the Registrar with particulars of the charge 
within the prescribed time, the mortgagee loses all his rights under the mortgage 
as against the liquidator or the creditor of the purchasing company. To so hold 
would mean that the liquidator and the creditors would have recourse to what could 
in no sense be described as assets of the company. In the illustration we have given 
above the creditors would become entitled to property worth Rs. 50,000 though 
all that the company purchased was only property worth Rs. 30,000. It is impossi- 
ble for us to subscribe to this proposition. Under section 127 it is true that the 
acquiring company is directed to furnish the Registrar with particulars of the charge 
and for default in complying with this direction the company and the officers of the 
company are made punishable but section 127 does not purport to enlarge the 
extent of the property acquired by the company. Such a construction would 
be laying a premium on dishonesty. A company has only to acquire a property 
to a mortgage and deliberately fail to comply with the requirements of section 127 (1) 
and the result is that the creditors of the company will be benefited by having 
recourse to the property free of the mortgage. The mortgagee cannot be blamed 
at all because he took the mortgage from an individual under a registered deed 
and at the time of the mortgage there was nothing to compel either the mortgagor 
or the mortgagee to comply with the provisions of the Companies Act. Why should 
such a mortgagee lose the benefit of his mortgage when without his being a party 
to the transaction the mortgagor sells the equity of redemption to a company and 
that company fails to do its duty, that is, fails to furnish the Registrar with the parti- 
culars of the charge ? There is only one case to which we shall refer though it is 
not a direct decision on the construction of the language of the corresponding provi- 
sion of the English Companies Act. In re Connolly Brothers Lid. Wood v. The Com- 
pany, the facts were these : A company issued debentures creating a floating charge 
upon their undertaking and all their properties one of the conditions of the deben- 








1. (1933) 66 M.L.J. 67 (P.C.). "" 9, L.R. (1912) 2 Ch. 25. 
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tures being that the company should not be at liberty to create any other mortgage 
or charge in priority to the debentures. The company thereafter desiring to 
purchase certain property which they had not the-money to pay for, borrowed 
#1000 from O upon terms that she should have a charge upon the property so pur- 
chased. The company then bought the property for £1,100 out of which £1,000 
came from O. After the purchase the company executed in favour of O a memo- 
randum of equitable charge upon the property for £1,000. It was held by the 
Court of Appeal that what the company acquired upon the purchase was only 
the equity of redemption in the property subject to the equitable charge of O, who 
was accordingly entitled to priority over the,debentures. Cozens-Hardy, M. R., 
tersely put it : 

“We should be shutting our eyes to the real transaction if we were to hold that the unincumbered 
fee simple in the property was over in the company so that it became subject to the charge of the 
debenture-holders.”’ A 

If Kutty and Rao, Ltd., purchased a certain property from Sayanas, Ltd., on the 
footing that it was subject to a charge in favour of the appellant and the consideration 
paid by Kutty and Rao, Ltd., represented only the equity of redemption then it 
would be not only be shutting our eyes but also perpetrating an injustice 
if we were to hold that the creditors of Kutty and Rao, Ltd., would have 
the benefit of the purchased property free of the charge subject to which it was 
purchased simply because Kutty and Rao, Ltd., failed to do their duty laid on them 
under section 127 (1) of the Act. If.it were necessary to decide this case on the 
footing that Kutty and Rao, Ltd., purchased the property over which the appellant 
held a charge then it would have been necessary to go into the facts to ascertain 
what exactly was purchased and subject to what terms and conditions. 


But in our opinion this appeal can be disposed of on a short ground. From the 
records it appears that Kutty and Rao, Ltd., took over the entire assets and liabilities 
of Sayanas, Ltd., by the transactions referred to earlier on in this judgment. It was 
because of this fact that though it was only Kutty and Rao, Ltd., which went into 
liquidation the creditors of Sayanas, Ltd., were also permitted to file their claims 
before the Official Liquidator. In paragraph 5 of the affidavit filed on behalf 
of the appellant it is stated that in the winding up proceedings the creditors of 
Sayanas, Ltd., had also been directed to file their claims relating to the respective 
amounts due to them. The Judgment of Balakrishna Iyer, J., dated 11th March, 
1957, in Application No. 2799 of 1956 is based on this assumption. He inter alia 
stated -< 

“ As I read the documents, there has been a transfer of the entirety of the assets and liabilities 
of Sayanas, Ltd., to Kutty and Rao (Engineers), Ltd.” 
The learned Judge, therefore, held that the Official Liquidator would be 
entitled to collect all the moneys due and payable to Sayanas, Ltd. It follows that 
on and after the date of such transfer the appellant must be deemed to be a creditor 
of Kutty and Rao, Ltd., and Kutty and Rao, Ltd., is in liquidation. The appellant, 
cannot, therefore, rely on his unregistered charge as against.the other creditors 
of Kutty and Rao, Ltd., who would include also the other creditors of Sayanas, Ltd. 
This flows from the provisions of section 125 (1) read without giving any extended 
definition to the word “ created ”. It follows that the claim of the appellant to be 
recognised as a secured creditor was rightly rejected by the Official Liquidator and 
by the learned Judge. ; 


The appeal fails and is dismissed but in the circumstances, there will be no 
order as to costs. 


R.M. ; Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Júsrıce RAMASWAMI AND MR. Justice SUBRAHMANYAM. 


S. RM. AR. S. SP. Sathappa Chettiar .. Petitioner* 
v. 
AR. RM. Umayal Achi and another .. Respondents. 


Constitution of India (1950), Article 133 (1)—Construction and scope—‘ Court immediately below °’ — 
Meaning of—High Court on Original Side presided over by single Judge—If ‘‘ Court below”? High Court on 
Appellate Side—Substantial question of law—Question of law well settled—Ground of appeal raising such question— 


Leave to appeal—Interpretation of Statutes—Meaning of words “harmonious construction’. 


The words “‘ the Court immediately below ”’ in the last paragraph of Article 133 (1) of the Consti- 
tution of India, in relation to the High Court on the Original Side, when it is presided over’by a 
single Judge, are the equivalent of the words ‘‘ the Court of first instance “ occurring in clause (a) of 
Article 133 (1) ; for the purposes of Article 133 (1), therefore, the High Court on the Original Side, 


presided over by a single Judge, is the Court immediately below the High Court on the Appellate Side. 


Tulsi Prasad Bhakt v. Benavek Misser, (1896) L.R. 23 I.A. 102: I.L.R. 23 Cal. 918 (P.C.), 
Probhawati v. Panmal, (1941) 45 C.W.N. 1002, relied on. 


This does not, however, entail the consequence that the High Court in the Original Side isa 
Court subordinate to the High Court on the Appellate Side, or that the orders passed by the High 
Court on the Original Side are liable to be revised or otherwise interfered with in the exercise ofthe 
revisional or supervisory jurisdiction of the High{Court under Article 227 of the Constitution or 
section 115, Civil Procedure Cocde. 3 


Sahaba Reddy v. Venkata Reddy, (1953) 2 M.L.J. 108, and A.K.D. Rangaswami Raja, In re, (1957) 
1 M.L.J. 364, followed. 


Obiter : The High Court when presided over by a single Judge and’exercising its appellate juris- 
diction is not a Court immediately below the Division Bench of the High Court to which an appeal 
may be preferred from the appellate judgment of the single Judge. 


Deoki Nandan v. State of Uttar Pradesh, A.I.R. 1959 All. 10fand Kishanlla v. Vithal, A.I.R. 1956 
Nag. 276, dissented from. ` ‘ 


Dabendra Nath Das v. Bibudhendra Mansingh, (1915) LL.R. 43 Cal. go and S. K. Wahid-Ud-din v. 
Makhan Lal, A.I.R. 1944 Lah. 458, followed. 


In every compromise in a suit or appeal, material questions are left undecided, but that is no 
ground for holding that a party to a decree, based on the compromise, can institute a fresh suit to 
have such questions decided. A material question may be left undecided by the Court because the 
parties agree that it may be left undecided on the ground that the suit has been settled by a lawful 
compromise. The parties’ agreement that the issue may be left undecided would bar, on the ground 
of res judicata, the trial of that issue in any subsequent litigation with reference to the same subject- 
matter. Provided the settlement was fair and was entered into after due consideration of the interest 
ofall parties, the agreement to leave the issue undecided would be conclusive. Neither a party thereto 
nor his representative could thereafter claim that the decision of that issue was necessary for the deter- 
mination of the rights of the parties and their representatives. 


That a father and manager of a joint Hindu family has power to bind his minor sons by a bona 
fide settlement of disputed claims has been well settled and undoubted law since 1914 (vide Venkatagiri v. 
Subbarayalu, 24°I.C. 491). When both the Courts below have found that a compromise entered into 
by a Hindu father was a bona fide compromise of disputed claims and was binding on his son and that 
he was precluded from raising an issue which was left undecided by agreement of parties who 
compromised the suit,*it must be held that there is no “substantial question of law” within the 
meaning of Article 133 (1) of the Constitution. 


-One of the cardinal principles of construction of statutes is that the words of a statute, when there 
is a doubt about their meaning, are to be understood in a sense in which they best harmonise with the 
subject of the enactment and the object which the legislature had in view. 


Maxwell on Interpretation of Statutes, roth edition, page 5, referred to. 


Petition under Article 133 (1) (a), (b) and (c) of the Constitution of India and 
sections 109 and 110 of the Code of Civil Procedure and Order 45, rules 2, 3, 7 and 
8, Civil Procedure Code praying thatin the circumstances stated therein the High 
‘Court will be pleased to grant leave to the petitioner herein to appeal to the Supreme 
Court of India against the Judgment and Decree of the High Court, dated, 23rd 
January, 1959 and. passed in O.S.A. No. 2 of 1958, preferred to the High Court 


————— NS a y 


* S.C. Petition No. 17 of 1959. Ist April, 1959, 
i (11th Chaitra, 1881, Saka.) 
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(Appellate Jurisdiction) against the decree of the Hon’ble Mr. Justice Ramaswami 
Gounder, dated 22nd September, 1953 and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in C.S. No. 311 of 1951. 


K. V. Venkatasubramania Ayyar and P. S. Sarangapani Ayyangar, for Petitioner. 
F. Tyagarajan for T. Venkatadri, for Respondents. 


The Order of the Court was pronounced by 


Subrahmanyam, 7.—The petitioner, as plaintiff, instituted C.S. No. 311 of 1951 
on the file of this Court. It was dismissed on 22nd September, 1953, by Ramaswami 
Goundar, J., sitting on the Original Side of this Court. The petitioner’s appeal 
from that judgment and decree, viz., O.S.A. No. 2 of 1958, was dismissed by us 
sitting as a Division Bench of this Court on 23rd January, 1959. The petitioner 
applies that a certificate be granted to him under Article 133 of the Constitution 
to enable him to appeal to the Supreme Court from the judgment and decree pro- 
nounced in O.S.A. No. 2 of 1958. 


Article 133 (1) of the Constitution (so far as material) is in these terms : 


‘* ARTICLE 133 (1)-—An appeal shall lie to the Supreme Court from any judgment, decree or 
final order in a civil proceeding of a High Court in the territory of India if the High Court certifies— 


(a) that the amount or value of the subject-matter of the dispute in the Court of first instance 
and stillin dispute on appeal was and is not less than twenty thousand rupees . . . s’. . . Or 


(D)o cesceg Se Ge Se) sh Ey ot we et OF 
(c) that the case is a fit one for appeal to the Supreme Court ; 


and where the judgment, decree or final order appealed from affirms the decision of the Court 
immediately below in any case other than a case referred to in sub-clause (c), if the High Court 
-further certifies that the appeal involves some substantial question of law ”. 


It is beyond question that the amount or value of the subject-matter of the 
dispute in the Court of first instance and still in dispute on appeal was and is not 
less than Rs. 20,000. Petitioner’s learned counsel says that that fact is by itself 
sufficient to enable him to appeal to the Supreme Court against the judgment in 
O.S.A. No. 2 of 1958 and requests us to say so. His contention is that, although 
the judgment affirmed the decision of Ramaswami .Goundar, J., his decision cannot 
be said to be the decision of the Court immediately below the Court constituted 
by the Division Bench of the High Court and that, therefore, it is not necessary for 
the petitioner to have a further certificate that the appeal involves some substantial 
question of law. If, on the other hand, we take the view that the High Court on 
its Original Side should be regarded as a Court immediately below the High Court 
on the Appellate Side, the petitioner’s learned counsel requests that we certify 
that’ the appeal he proposes to institute involves a'substantial question of law. 


The first question for decision is whether the High Court on its Original Side, 
when a single Judge presides over it, is a Court immediately below the High Court 
on its Appellate Side for the purposes of Article 133 (1) of the Constitution. From 
the decision of a single Judge sitting on the Original Side of the High Court, a party 
agerieved has a right of appeal to the High Court under Clause 15 of the Letters 
Patent. But, notwithstanding that incident of the appealability of his judgment 
to the Appellate Side of the High Court, the Court over which a Judge sitting on 
the Original Side presides is the High Court and not a Court other than the Court 
which hears the appeal from his decision. All the powers of the High Court as a 
Court of Record and as the highest Court in the State are his when he presides over 
the Original Side in no less a measure than when he presides on the Appellate 
Side. Since the High Court on the Original Side and the High Court on the Appel- 
late Side form together the High Court, there is no room, technically speaking, 
for the application of the words ‘‘ Court below ” in regard to the trial of a suit in the 
High Court and the appeal from the decision to the High Court. The division 
into ‘ original’ and ‘ appellate’ is a division by a vertical, and not by a horizontal 
line.. But.it is nonetheless true that the High Court trying a suit on the Original 
Side is the Court of first instance in relation to that litigation. Article 133 (1) (a} 
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uses the words “ the Court of first instance”. The latter part of Article 133 (1) 
uses the words “ the Court immediately below ”. While the High Court on the 
Original Side cannot be said, in the ordinary sense of those words, to be immediately 
below the High Court on the Appellate Side, the High Court may properly be said 
to be at the same time the Court of first instance and the Court of appeal. The point 
for decision thus resolves itself into whether, in relation to the Original Side of the 
High Court, the expression, “ the Court immediately below” in Article 133 (1) 
should not be construed as the equivalent of “ the Court of first instance ” occurring 
in the same Article. 
One of the cardinal principles of construction is that the : 
“t words of a statute, when there is a doubt about their meaning, are to be understood in the 


sense in which they best harmonise with the subject of the enactment and the object which the 
Legislature has in view ”.1 


In construing the provisions of a Constitution, particularly, the principle, viz., 
that the object to be achieved should be constantly kept in mind, is of overriding 
importance. It is on that principle that several guide-posts in the field of con- 
stitutional law—the doctrine, for example, of “ the pith and substance of an enact- 
ment ” with a view to decide under what category of subjects of legislation the 
enactment falls stand firmly rooted. As one writer put sit, the thing to do in 
construing the words used in a Constitution is ‘‘ to pick out the properties which 
the words connote.” 


I 

Let us consider the object sought to be achieved by the clause in Article 133 (1) 
which provides that, if the judgment appealed from affirms the decision of the 
Court below, the High Court should certify that the appeal involves some substantial 
question of law. Obviously, the authors of the Constitution consider that, if the 
trial Judge and the Division Bench of the High Court sitting in appeal, arrive at 
concurrent findings on the matters in issue, there should be no appeal to the Supreme 
Court unless a substantial question of law is involved. In regard to suits tried 
on the Original Side of the High Court, that object would be defeated if we hold 
that the trial Judge cannot be regarded as a Court immediately below the High 
Court on the Appellate Side. In the case before us, the suit instituted by the 
plaintiff might have been instituted in the Court of the Subordinate Judge, Deva- 
kottai. If he had done so and the Subordinate Judge had pronounced judgment 
dismissing the suit and a Division Bench of this Court affirmed the decision of the 
Subordinate Judge, there could be no further appeal to the Supreme Court unless 
the High Court certified that the appeal involved some substantial question oflaw. 
But the suit was instituted and tried on the Original Side on the High Court. If we 
place on the words “ the Court immediately below ” their ordinary meaning, and 
hold that the Court on the Original Side is not a Court below the High Court on the 
Appellate Side, there would be a right of appeal to the Supreme Court from the 
judgment pronounced by the Division Bench, notwithstanding that the appeal may 
not involve any substantial question of law. That is to say, concurrent findings 
recorded by a Judge on the Original Side and by Judges constituting a Division 
Bench would be of less significance than concurrent findings recorded by a Subordi- 
nate Judge and Judges constituting a Division Bench. Thatisa clear indication 
that, in this case, we should look not at the plain meaning of the words used but 
at the properties which the words connote. In relation to a suit tried on the Original 
Side of the High Court, what is material is that the Court is a Court of first instance. 
That it is not a Court below the Court of appeal is an accidental circumstance. On 
principle, therefore, it seems to us that the words “ the Court immediately below ” 
in relation to the High Court on the Original Side, when it is presided over by a 
single Judge, are the equivalent of the words “‘the Court of first instance” occurring 
in the same article, and that, for the purposes of that Article, the High Court on the 
Original Side, when it is presided over by a single Judge, should be regarded as the 
Court immediately below the High Court on the Appellate Side. 





1. Maxwell on Interpretation of Statutes (10th edn.) page 52. 
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‘Were the matter historically considered, the conclusion, in our opinion, would 
be the same. The Privy Council did not entertain appeals from judgments of High 
Courts in cases where such judgments affirmed the decision of the trial judge on the 
Original Side of the High Courts in what were then the Presidency Towns of 
Madras, Bombay and Calcutta. In Tulsi Persad Bhakt v. Benavek Misser}, the Privy 
Council had to consider an appeal preferred from the decree of the High Court of 
Calcutta on the Appellate Side. In holding that the appeal could not be enter- 
tained, their Lordships said : 


‘* Their Lordships think that no question of law, either as to construction of documents or any 
other point, arises on the judgment of the High Court, and that there are concurrent findings of the 
two Courts below on the oral and documentary evidence submitted to them’. 


Neither inthe argument of the appellant’s counsel nor in the judgment of their 
Lordships was any doubt cast on the proposition that the High Court, in trying 
the suit on the Original Side, was the Court immediately below the High Court on 
the Appellate Side which decided the appeal. In Probhawati v. Panmal?, a Bench 
of the Calcutta High Court considered an application for leave to appeal to the 
Privy Council from a judgment of the High Court which had affirmed the decision 
of the High Court on its Original Side presided over by McNair, J. The petitioner’s 
counsel argued that the High Court was one Court and, therefore, there was no 
such thing as a Court immediately below the Appellate Bench of the Court. In 
regard to that argument, Derbyshire, C.J., said : - 


re That is a new argument to me and it seems to me that it is contrary to the usage that has pre- 
vailed with regard to the word ‘Court’ in this particular respect. For instance, in the case of 
Anaal aahman v. D. K. Cassim and sons,? Sir George Lowndes, referring to the Rangoon High Court, 
said : 


“It does not appear, however, to have been objected before the Appellate Court that the question 
‘was not open to the first Respondent, or that they had ceased to be parties to the suit before the 
decree of the tiial Judge was made, and their Lordships are not prepared now to take any account 
of the very apparent irregularities in the trial Court’. 


The ‘trial Court’ is clearly the Court below the Appellate Court and I see no reason why 
Mr. Justice McNair, sitting as he was, was not the Court immediately below the Bench which has 
heard the appeal from him. 


That being so and the order appealed from being one of affirmance, and no question of law 
arising (because in each case the Court exercised its discretion upon the facts which were before it 
in determining the amount in respect of the marriage), I am of the opinion that no certificate 
of fitnes for leave to appeal to His Majesty in Council can be granted in this case. The application 
is, therefore, dismissed with costs.” . 


The Constituent Assembly, when it framed the Constitution, knew that, in 
relation to judgments pronounced on the Original side of the High Court, it had 
been held that the High Court on the Original Side was the Court immediately 
below the Court on the Appellate Side. The inference is that the Constituent 
Assembly intended in regard to suits heard on the Original Side of the High Court 
that the expression “‘ the Court immediately below” in Article 133 (1) of the Consti- 
tution should include the High Court in the exercise of its Original Jurisdiction. 


The proposition that, for the purposes of Article 133 (1) of the Constitution, 
the High Court on the Original Side is a Court immediately below the Court on the 
Appellate Side does not by any means entail the consequence that the High Court 
on the Original Side is a Court subordinate to the High Court on the Appellate 
Side, or that the’ orders passed by the High Court on the Original Side are liable 
to be revised or otherwise interfered with in the exercise of the revisional or super- 
visory jurisdiction of the High Court under Article 227 of the Constitution or section 
115 of the Civil Procedure Code. The legal position on that matter is, if we may 
say with respect, clearly explained in Sahaba Reddy v. Venkata Reddy* and Inre A. K. D. 
Rangaswami Raja and another®. 





1. (1896) L.R. 23 I.A. 102 : I.L.R. 23 Cal. at 79. ; 
918 at 921. 4. ees 2 Ma 108. 

2. (1941) 45 C.W.N. 1002. 5. (1957) 1 M.L 
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|© Our finding that the High Court on the Original Side, is, for the purposes. 
of Article 133 (1), a Court immediately below the High Court on the Appellate 
Side is based substantially on the view that, in relation to the High Court, the words. 
“ the Court immediately below ” should be construed as the equivalent of the words. 
“the Court of first instance ” used in the same Article. That argument would 
not be applicable to a judgment pronounced in appeal by a Judge of the High Court. 
sitting singly. In such a case, there may be an appeal to a Divisional Bench of the: 
High Court. Although that question does not arise in the present petition, we. 
think it necessary to state that our finding that the High Court on the Original Side, 
when presided over by a single Judge, is the Court immediately below the High Court 
on the Appellate Side, does not involve the further proposition that the High Court, 
when presided over by a single Judge and exercising its Appellate Jurisdiction, 
would be a Court immediately below the Division Bench of the High Court, to which 
an appeal may be preferred from the appellate judgment of the single Judge. On. 
that question, we find ourselves, with respect, in complete agreement with the 
views expressed in Dabendra Nath Das v. Bibudhendra Mansingh? and by Din Moham- 
mad and Abdur Rahman, JJ., in Sk. Wahid-ud-din v. Makhan Lal®. Where, in a 
litigation, the High Court is at once the Court of first instance and the Court of 
appeal, there is no other Court which may be considered tobe the Court immediately 
below the High Court. In such a case, the object sought to be achieved by Article 
133 requires us to hold that the expression “‘ the Court immediately .below ” includes. 
the High Court on the Original Side. But, where a single Judge of the High Court. 
hears an appeal from a subordinate Court there is that other Court which is imme- 
diately below the High Court, and the reason for holding that a single Judge sitting; 
on the Original Side is immediately below the Division Bench on the Appellate 
Side disappears. The correct thing in that case is to regard the words “‘ the Court. 
immediately below ” as connoting the properties of separateness and subordination 
and as referring only to the Court from whose judgment an appeal is preferred to the 
High Court. : 

On the question whether a Judge sitting singly exercising appellate jurisdiction 
represents a Court immediately below the Division Bench which hears an appeal 
from his judgment, a view different from the views expressed in Dabendra Nath Das 
v. Bibudhendra Mansingh! and Sk. Wahid-ud-din v. Makhan Lal? was expressed by the 
Nagpur High Court in Kishanlal v. Vithal’. Although, as we said, the question 
does not arise directly on this application, we are in agreement with the views ex- 
pressed by the Calcutta and the Lahore High Courts, and are unable, with respect,, 
to agree with the view taken by the Nagpur High Court. ‘In Deoki Nandan v. State 
of Uttar Pradesh’ a view directly opposed to ours has been taken. We have consi- 
dered that judgment with care and are unable, with respect, to agree with the 
views expressed therein. 

We hold that, for the purposes of Article 133 (1) of the Constitution, the High 
Court on the Original Side presided over by a single Judge is the Court immediately 
below the High Court on the Appellate Side. 


The question then arises whether the proposed appeal involves some substantial. 
question of law. Far from there being any substance, we are clearly of opinion 
that a bare statement of the facts would make it apparent that the plaintiff’s suit. 
is woven out of the flimsiest gossamer. 


In 1930, the plaintiff’s father, Subbiah Chettiar, instituted O.S. No. 33 of 1930 
on the file of the Sub-Judge, Devakottai, praying for partition and separate possession 
of a half share of the properties which belonged to the S. BN. AR. estate. He valued 
the estate at Rs. 30,00,000. The half share claimed was, on that estimate, worth 
Rs. 15,00,000. The-defendant in that suit was Ramanathan Chettiar, the son of 
Ramaswami. Ramaswami Chettiar was the youngest of three brothers, Sathappa, 
Veerappa and Ramaswami. Sathappa had died in 1876; Veerappa in 1896 ; 
and Ramaswami died in 1915. Sathappa and Veerappa had died issueless, while: 
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Ramaswami left a son about four years old. He was the defendant in O.S. No. 33 
of 1930. Subbiah Chettiar claimed that Sathappa’s widow, Lakshmi Achi, had adopted 
-him as her and her deceased husband’s son in 1922. That was a legitimate suit 
to bring. Ramanatha’s defence was that the adoption was not true, and, if true, 
was not valid. Invalidity arose, according to Ramanatha, firstly, because there 
was alive at that time one Annamalai who had been validly adopted by Lakshmi 
- Achi in 1888, and, secondly, because, for an adoption made by a widow without 
the authority of her husband who died as a member of a joint Hindu family, the 
consent of the surviving co-parcener is necessary, and because Ramanatha was a 
minor at the time of the alleged adoption of Subbiah, there could be no valid consent 
by,any co-parcener. Those were legitimate defences to raise. O.S. No. 33 of 1930 
. was, beyond, all doubt, one of those suits which our Courts are established to receive 
and try. The suit was duly tried. Judgment was pronounced by the Subordinate ' 
` Judge in November, 1934, holding that Subbiah had been validly adopted by 
Lakshmi Achi in 1922 and declaring that he was entitled to a half share in the 
properties described in the plaint. 


Against that judgment, Ramanatha preferred A.S. No. 16 of 1935 on the file 
of this Court. That appeal ended in a decree passed on a compromise. Under the 
compromise, Subbiah was given properties and moneys of the value of a little over 
Rs. 10,00,000, and he, on his part, agreed that Ramanatha would be entitled exclu- 
sively to the entire S. RM. AR. estate and that Subbiah would accordingly execute 
a deed releasing all claims to the estate on behalf of himself and his minor son, 
the plaintiff in this litigation. The parties agreed further that the question regarding 
the truth and validity of Subbiah’s alleged adoption need not be decided in that 
litigation. The compromise was recorded. The decree passed by the Subordinate 
Judge in O.S. No. 33 of 1930 was set aside and a decree was passed in terms of the 
compromise. Ramanatha paid and delivered to Subbiah properties and funds of the 
value of over Rs. 10,00,000 as stated in the compromise, and Subbiah for himself 
and as guardian of his minor son, executed a deed of release in favour of Ramanatha. 


The terms on which the appeal A.S. No. 16 of 1935 should, if possible, be 
compromised has been engaging Subbiah’s attention from the summer of 1935.. 
The compromise ultimately arrived at has been found by the trial Judge, and in the, 
appeal, to have been a compromise entered into in good faith, after adequate thought 
and attention had been bestowed by Subbiah on the plaintiff’s interests as well as. 
his (Subbiah’s) own. 

It is now necessary to tell the plaintiff’s interesting story as to how his claim 
arises. It appears that the plaintiff is a member of a joint Hindu family with 
Ramanatha and that the plaintiff’s father (Subbiah) got himself divided from that 
joint family by the compromise and the decree in A.S. No. 16 of 1935 receiving 
lands and properties of the value of about Rs. 10,00,000 for his (Subbiah’s) exclusive, 

-individual benefit. Propounding that theory, the plaintiff claims a half share 
in the properties in Ramanatha’s possession. Except that one has seen that case 
` typed out in the form of a plaint, it would be hard to believe that a case of that kind 
would ever the presented to a Court of law. 


O.S. No. 33 of 1930 was filed in March, 1930. Assuming that Subbiah had 
been validly adopted by Lakshmi Achi in 1922, as her and her deceased husband’s 
son and had thereby become a member of a joint Hindu family with Ramanatha, 
Subbiah became divided in status from Ramanatha by the institution of that suit. 
The plaintiff was born in October, 1930. Since, on the assumption that Subbiah 
had been validly adopted by Lakshmi, he and Ramanatha were at the time of the 
plaintiff’s birth divided members of the S. RM. AR. family. The plaintiff could 
not at the same time be joint in status with Subbiah and be joint in status with 
Ramanatha. One cannot imagine that the plaintiff himself believes that, when 
he was born, he was born joint in status with Ramanatha and divided in status 
from his father. Since, at the time of his birth, the plaintiff was joint in status 
with his father, he was undoubtedly born divided in status from Ramanatha. 
Subbiah had claimed in O.S. No. 33 of 1930 a half share in the properties of the 
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S.RM. AR. estate. That half, surely, did not belong to Subbiah individually, to the 
exclusion of the joint family consisting of himself and his son. The Subordinate 
Judge decreed the half share. That half share belonged to the joint family con- 
sisting of the plaintiff and his father, Subbiah. There was then a compromise 
which, on its terms, was entered:into by Subbiah on behalf of himself and his son 
(the plaintiff). By no process known to human experience or to law could that 
compromise effect a separation between Subbiah and the plaintiff or enable Subbiah 
to carry away for his own individual and exclusive benefit the properties and funds of 
the value of over Rs. 10,00,000 which he received under the compromise and the 
decree, or cause the plaintiff to become joint in status with Ramanatha. Yet, 
that is the bottom of the plaintiff’s case. Since the bottom is illusory, the case has 
no substance in it. : 


The plaintiff desires that the issue whether his father had been validly adopted 
by Lakshmi Achi should be heard and decided in this litigation. He, along with 
bis father, is having the benefit of the funds and properties of the value of about 
Rs. 10,00,000 which the joint family consisting of the father and son received under 
the compromise and the decree in A.S. No. 16 of 1935. Let us suppose that the 
issue as to the adoption is tried in this litigation and it is found that the adoption 
is not true, or, if true, is not valid, Then, justice would require, that the plaintiff 
should lose at any rate his half share of the properties and funds which he and his 
father acquired as a result of the compromise and the decree. But he has deli- 
berately refrained from impleading his father as a party and expressly claims that the 
funds and properties acquired as a result of the compromise are the father’s exclu- 
sive property. The result would be that, if the adoption is found against, Ramanatha 
and his successors would still have lost what they gave. On the other hand, if the 
adoption is found to be true and valid, the plaintiff would gain something more. 
*“ Tails you lose, heads I win”, is not a game that is played in our Courts. If the 
plaintiff frankly avowed that he and his father are members of a joint Hindu family, 
but that the compromise and the decree, though they might be binding on his 
father, are not binding on him (the plaintiff) and that he is, therefore, entitled to 
partition and separate possession of a fourth share in the family properties, and if 
the plaintiff, making his father a party to this litigation, subjected his (the plaintiff’s) 
half share in the properties already obtained by the compromise and the decree, to 
the risk of being lost in the event of the alleged adoption being found either not 
true or not valid, the plaintiff would be instituting a suit of a kind known to law. 


The argument pressed on us over and over again is that the truth and validity 
of Subbiah’s alleged adoption has been expressly left undecided in A.S. No. 16 of 
1935 and that that question remains, therefore, open for decision in this litigation. 
What the argument overlooks is that, in every compromise in a suit or an appeal, 
material questions are left undecided. That does not involve the proposition that 
a party to a decree based on the compromise could institute a fresh suit to have - 
such questions decided. Even in the case of an ordinary suit on a promissory note, 
if the defendant, the alleged maker of the promissory note denies execution, and 
there is a compromise by which the defendant pays the plaintiff a portion of the 
sum claimed in settlement of the claim, and the plaintiff agrees to have the suit 
dismissed, the question whether the promissory note is genuine and supported by 
consideration is left undecided. For that reason, the plaintiff or the junior members 
of the joint Hindu family for whose benefit the suit was instituted, cannot institute 
a fresh suit and claim to have questions relating to the genuineness of the promissory 
note heard and decided. Provided the compromise was entered into in good faith 
and was reasonable from the point of view of the junior members, the compromise 
and the decree would bar, on the principle of res judicata, a fresh suit with reference 
to the same subject-matter. 

In view, however, of the persistence with which the question was argued before 
us, undoubtedly with great ability, it is perhaps necessary that we explain the 
position further by means of an illustration. Let us suppose that A for himself 
and as manager of the joint family consisting of himself and his sons institutes a suit 
against Band C. The suit is for the recovery of properties, which, according to A, 
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had been purchased in B’s name with the funds of the family and for the benefit of the 
family, and which B had dishonestly alienated in favour of C. Let us suppose that 
C pleads that it is not true that the properties were purchased in B’s name benami 
for A and the members of his family and that, in any event, C is a purchaser for 
value and without notice of 4’s title or claim. Let us suppose that the Court holds 
that it is unnecessary to decide whether the properties had been purchased by A for 
the benefit of his family in the name of B and that the Court decides only the other 
question and finds that C was purchaser for value and in good faith without notice 
of the title or claim of A. On that finding, the Court dismisses the suit and the 
decision becomes final. Is it, thereafter, open to a junior member of the family 
tb institute a fresh suit asking for a decision on the question whether the properties 
had been ‘purchased by A with the funds of the family and for the benefit of the 
family benami in B’s name ? Nobody would deny that the answer is, “ No.”. 
That, it may be said, is an obvious case, because the Court has expressly decided 
that the decision on the issue of the benamii nature of the purchase was unnecessary 
for the determination of the rights claimed in the suit in relation to the properties. 
Now, let us take the other case. Let us suppose that the suit is not disposed of after 
trial but that A, B and C enter into a compromise in which they say expressly that 
the question relating to the benami character of the purchase in B’s name may be 
left undecided and that, since C has given, and A, on behalf of himself and the junior 
members of his family, has accepted, funds and properties roughly equal in value 
to two-thirds of the properties describedin the plaint insatisfaction of the claim made 
in the suit, the suit may be dismissed. Let us suppose that the Court accepts the 
compromise and dismisses the suit and that A duly accepts on behalf of the family 
funds and properties as stated in the compromise. Let us suppose further that, 
in view of the doubtful nature of the claim and the unpredictability of the decision 
that the Courts might eventually give on the issues involved, the compromise is fair 
and reasonable from the point of not merely of A but also of his undivided sons. 
Could the undivided sons thereafter institute a suit with reference.to the same 
subject-matter and ask for a decision on the issue regarding the character of the 
purchase in B’s name on the ground that the question of the character of the pur- 
chase had, by the compromise, been expressly left undecided ? The answer must 
be, “No. ”. A material issue in a case might be left undecided by the Court 
when it gives its judgment after trial, because it considers the decision of that 
issue not necessary for the determination of the suit. In such a case, the Court’s 
finding that the decision of the question is not necessary for the determination of 
the suit is conclusive between the parties. Similarly, a material issue may be left 
undecided by the Court because the parties agree that it may be left undecided on 
the ground that the suit has otherwise been settled by a lawful compromise. In 
that event, against the parties’ agreement that the issue be left undecided would 
bar, on the ground of res judicata, the trial of that issue in any subsequent litigation 
with reference to the same subject-matter. The only qualification is that the com- 
promise entered into should be a lawful compromise and, where it affects persons 
other than the person who enters into the compromise, the compromise should have 
been entered into with adequate regard to their rights and interests, as well as his 
own. In the case before us, the parties agreed that the issue as to the adoption be 
left undecided. They entered into that agreement because the subject-matter of 
the suit was otherwise settled. Provided that settlement was fair and was entered 
into by Subbiah after he had adequately considered the plaintiff’s interests as well 
as his own, the agreement that the decision of the issue was not necessary for the 
determination of the suit was an agreement that was conclusive on that matter. 
Neither Subbiah nor the plaintiff could, thereafter, claim that the decision of that 
issue was necessary for the determination ‘of the rights of the joint family consisting 
of the plaintiff and Subbiah in the properties belonging to the S. RM. AR. estate. 
So long as the compromise was within the power of Subbiah to enter into on behalf 
of himself and his undivided son, the decree passed on the compromise bars on the 
. ground of res judicata the trial of any issue relating to the same subject-matter. 
That a father and manager of a joint Hindu family has power to bind his minor 
sons by a bona fide compromise of disputed claims was declared in 1914 to be un- 
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doubted law (Please see Venkatagiri Nayani v. Subbarayulu Nayani}). On the facts, 
this Court held that the compromise entered into by Subbiah was a bona fide com- 
promise of disputed claims. We are unable to see that any substantial’ question 
of law arises in the proposed appeal. 


The alleged adoption was in 1922. Its validity depended in part on the truth 
and validity of an alleged adoption of 1888. Ramanatha, against whom the suit. 
was instituted, is dead. The compromise was the result of thought and care bestowed 
over a period of years on the subject-matter of the litigation over which hundreds. 
of thousands of rupees had been spent. We are happy that our conclusion would 
prevent this litigation from being fought any further from generation to generatiog.. 


The petition is dismissed. No costs. d 
P.R.N. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction). 


PResENT :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE GANAPATIA 
PILLAI. : 


The Joint Chief Controller of Imports and Exports 
v 


H. V. Jain .» Respondent. 


Imports and Exports (Control) Act (XVIII of 1947), sections 3 and 4-A—Imports (Control) Order (1955)> 
section 3——Import Trade Control Policy Book (Fuly-December, 1956), section 1, Paragraphs 13 and 74— 
Applicability and scope of—Dissolution affirmed—Application for licence made by partner of dissolved firm not later 
than 30th November, 1956—Application kept pending, pending approval of Chief Controller of Imports and Exports, 
New Delhi—Subsequent refusal by Joint Chief Controller, Madras, to grant licence—Wrong interpretation of 
order of Chief Controller, New Delhi Writ of mandamus—High Court’s power to issue. 


The condition as to the approval of the Chief Controller of Imports and Exports in paragraph 75 
of the Import Trade Control Policy Book (July-December, 1956) would have no application when a. 
firm had been dissolved and the quota rights of the firm had been divided among the quondam part- 
ners. The rules as to such approval would apply only when there was a change in the constitution 
of the firm or change in the name of the firm or the business has changed hands. 


Assuming, without deciding, that the approval of the Chief Controller of Imports and Exports. 
is necessary before a licence is granted, there is no warrant for holding that the rights of the quondam 
partners could he recognised only on and from the date of approval by the Chief Controller. The- 
material date is the date of the agreement of the partners to divide the business and the assets and 
liabilities of the firm. The date of the approval of the Chief Controller is not a relevant date at all. 
Under sub-clause (b) of paragraph 74, which clearly provides for the partners of the divided firm be- 
coming entitled to their respective shares in the quota rights of the firm according to the provisions- 
of the agreement, such rights would accrue to each of the partners from the date of the agreement. 
The fact that the approval of the agreement (assuming such approval is necessary) is given by the 
Chief Controller on a latér date is no reason for holding that the rights of the partners would accrue 
only on and from the date ofsuch approval. Decision in W.P. No. 569 of 1959 approved and followed, 


Where an application for licence by a partner of a dissolved firm is made not later than goth 
November, 1956, as provided in paragraph 13 of section 1 of the Import Trade Control Policy Book, 
and it isnot rejected ix limine, but kept pending till the approval of the Chief Controller of. Imports and 
Exports, New Delhi, is secured, and subsequently the Joint Chief Controller of Imports and Exports, 
Madras, refuses to grant the application on a misinterpretation of the order of the Chief Contioller,. 
New Delbi, he fails to do what he is bound to do, namely, to grant the application for licence, and 
therefore, in such a case the High Court would issue a writ of mandamus to the Joint Chief Con- 
troller of Imports and Exports, Madras, directing him to issue an import licence. 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Balakrishna Ayyar, dated goth November, 1958, and made in the 
exercise of the Special Original Jurisdiction of the High Court in W.P. No. 107 of 
1958, presented under Article 226 of the Constitution of India to issue a writ of 
mandamus directing the respondent therein to issue import licences to the petitioner 


therein on the basis of his succeeding to his share of the licence in the dissolved 
a Ne ee eT E 


1. (1914) 24 I.C. 491. 


.. Appellant * 


21st April, 1959. 


* Writ Appeal No. 19 of 1959. 
(1st Vaisakha of Saka, 1881.) 


AI) JOINT CHIEF CONTROLLER OF IMPORTS & EXPORTS v. JAIN (Rajamannar, C.F.). 309 


partnership of Messrs. Sha Bhagajee Sonmull, Madras, as and from 21st Novem- 
ber, 1956. 


M. K. Nambiar, for the Government Pleader (B. V. Viswanatha Ayyar) on behalf 
of the Appellant. ; 


R. M. Seshadri, for Respondent. 
Order of the Gourt was made by 


Rajamannar, C,7.—This is an appeal from the judgment of Balakrishna Iyer, J., 
disposing of two writ petitions filed by the respondent H. V. Jain (W.P. Nos. 107 
and 216 of 1958). The material facts are not in dispute. The respondent was a 
partner in a firm named Messrs. Sha Bhagajee Sonmull, Madras. ‘The firm consis- 
ted of fouy partners and was doing business principally in import of various articles. 
‘The firm was recognised as an established importer in respect of the articles which 
it used to import. Owing to differences between the partners the firm was dis- 
solved on and from 2ist November, 1956. After dissolution, the respondent and 
the three partners submitted their applications individually for licences against 
quota rights of the dissolved firm. They were informed that their applications 
would be considered after the approval of the Chief Controller of Imports for transfer 
of quota rights. The licences applied for were for periods July to December, 1956, 
and January to June, 1957. By an order, dated gth April, 1957, the Chief Controller 
approved the transfer of quota rights. The order was communicated to the firm 
by a letter which ran as follows :— 

** Gentlemen, 


With reference to the correspondence resting with your telegram, dated the 1st April, 1954, on 
the above subject, I write to say that instructions have been issued to the licensing authorities to the 
effect that quota licences admissible to the dissolved partnership of Messrs. Sha Bhagajee Sonmull, 
Madras, standing in their name should, in future be divided in equal ratio, viz., 25 per cent. each 
‘between Bhagajee Sagarmal, Messrs. Sha Sonmull Vittajee, Messrs. Sha Suganraj Vittajee and Messrs. 
H. V. Jain and that no licences should be issued to the dissolved firm or to any of the newly formed 
“proprietary concerns in excess of what they are entitled to on the basis of the above stated percentage, 


You may now submit all the quota certificates of the dissolved firm before th 


° e concerned licensing 
authority for necessary endorsement. 


Yours faithfully, 
(F. Singh), 
Assistant Controller, 
For Chief Controller of Imports 
and Exports.” a 

The Joint Chief Controller of Exports and Imports, Madras, who was the 
licensing authority granted licence to the respondent for January to June, 1957, 
‘but rejected his applications for July to December, 1956. The ground on which 


‘it was refused is contained in the communication, dated roth January, 1958, and 
it runs as follows :— 


** With reference to the above I write to say that the matter has been carefully considered in this 
-office but it is regretted that your request for the issue of licence for the petiod, July to December, 1956, 
-cannot be acceded to since the transfer of quota rights in your favour has been recognised by the 
Chief Controller of Imports and Exports, New Delhi, only after the expiry of ihe licensing period to 
‘which your application relates apart from the fact that the item is currently banned.” 

“Thereupon the respondent filed the two writ petitions mentioned above. In W.P. 
‘No. 107 of 1958 he prayed for the issue of a writ of mandamus directing the Joint Chief 
‘Controller of Exports and Imports, Madras, to issue import licences to the petitioner 
-on the basis of his succeeding to the share of the licences in the dissolved partnership 
‘firm of Sha Bhagajee Sonmull as and from 21st November, 1956. W.P. No. 216 
-of 1958 was for the issue of a similar writ of mandamus in respect of certain articles 
-on the same basis (the date given as 21st November, 1956, is admittedly a mistake 
-for 26th November, 1956). In the affidavit in support of the petition it was alleged 
-that as the change in the firm consequent on the dissolution took place in November 

1956, the right to succeed to the quotas accrued as and from the said date and the 
-approval by the Chief Controller was only administrative and could not confer or 


~ 
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create legal rights from any particular date. The Joint Chief Controller of Imports. 
and Exports, Madras, who was the respondent filed an affidavit admitting the 
correctness of the facts set out in the affidavit filed in support of the petitions but 
denied that the order of rejection was illegal. He stated that a licence is necessarily 
personal and when it is granted to a firm of partners none of the partners of the 
dissolved partnership could claim that he is an established importer in his own right 
and the partners of the defunct firm do not become automatically eligible for quota 
rights after the dissolution. The Chief Controller of Imports and Exports divides 
the quota rights of the firm and sanctions appropriate shares to such persons as 
appear to be.entitled on the material placed before him. It is only then that the 
separating partner becomes eligible for licence. 


Balakrishna Iyer, J., held that the rights of the partners on dissolution is not 
postponed till such time as the Chief Controller of Imports and Exports recognises. 
the transfer. He, therefore, allowed the writ petitions, Subsequently it was brought 
to the notice of the learned Judge that the import of coffee machines which formed 
the subject-matter of W. P. No. 216 of 1958 (H. V. Jain v. The Foint Chief Controller 
af Imports and Exports, Madras-1) was prohibited and in view of that, that petition 
was dismissed. . l 

The Joint Chief Controller of Imports and Exports has filed the above appeal 
against the order of Balakrishna Iyer, J., in so far as it allowed W.P. No. 107 of 
1958 and H. V. Jain has filed Writ Appeal No. 106 of 1958 against the order dis- 
missing W.P. No. 216 of 1958. 


To follow the contention of the parties it is necessary to refer to certain statutory 
and other provisions. Imports and Exports (Control) Act, 1947, was enacted to 
limit, restrict, or otherwise control imports and exports. Under section 3 of that 
Act the Central Government may, by order published in the Official Gazette, make 
provisions for prohibiting, restricting or otherwise controlling, in all cases or in 
specified classes of cases and subject to such exception, if any, as may be made by 
or under the order :— 

“ (a) the import, export, carriage coastwise or shipment as shipstores of goods of any speci- 
fied description ; (b) the bringing into any port or place in India of goods of any specified des- 
cription intended to be taken out of India without being removed from the ship or conveyance 
in which they are being carried, 

In exercise of the powers conferred by sections 3 and 4-A of the Act the Central 
Government made an order on 7th December, 1955, called the Imports (Control) 
Order, 1955. Section 3 of the order provides : 

‘* Save as otherwise provided in this order, no person shall import any goods of the descrip- 
tion specified in Schedule I except under and in accordance with a licence or a customs clearance: 
permit granted by the Central Government or by any officer specified in Schedule II.” 

It is common ground that the articles sought to be imported by H. V. Jain 
fall within the scope of section 3. Paragraph 13 of section 1 of Import Trade Con- 
trol Policy Book for the licensing period July to December, 1956, prescribes that 
unless otherwise stated in the remarks column, applicants should ordinarily submit 
their applications complete in all respects on or before the dates specified against 
each category of importers. For the established importers, and admittedly Messrs. 
Sha Bhagajee Sonmull, Madras, came under this category, the last date was rst 
October, 1956. It is further provided that i 


“ applications received after the prescribed date will not be rejected and will be considered. 
on merits ; but in that event the period of validity will be curtailed by the number of days the 
application has been delayed, No application made after goth November, 1956, will be enter- 
tained.” 


“ Established Importers ”’ are persons or firms who have been actually engaged 
in import trade of the articles comprised in any one serial number or sub-serial 
number as the case may be, of the I. T. C. Schedule during at least one financial 
year (ist April to 31st March) falling within the basic period specified. for the 
particular serial number. Such importers may choose the best year from the basic 
period for the purpose of obtaining quota certificates certifying the value of their 
best year’s imports. s 
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Paragraph 74 in so far as it is material runs thus :— 


“74. The system of granting licences to established importers on the basis of their past imports 
has already been explained. Such licences are granted on the pre-supposition that no change has taken 
place in the constitution of the applicant firm. When a change occurs in the constitution or the 
name of the firm or the business changes hands, the reconstituted firm will not be entitled to the 
quotas of the original firm until the transfer of the quota rights in their favour has been approved 
by the Chief Controller of Imports and Exports or other licensing authority in cases covered by clause 
(c) below. The following are the general principles followed in regard to such cases :— 


The expression ‘ firm’ includes a partnership, a limited company or a proprietary business :— 
(a) Trarsfer of Quota Rights :— 


e (i) Where the business of a firm is transferred together with all its assets, liabilities and goodwill 
to another firm so as to constitute it, its successor in all respects, the transferee firm shall get the quota 
rights of the transferred firm. 


_ fii) Where a firm is dissolved or wound up or ceases to carry on business without making 
provision for transfer of its business, assets, liabilities and goodwill no one will be entitled to the quota 
rights admissible to that firm. 


(iii) Where a firm consists of several partners and its constitution undergoes change by retire- 
ment of some partners or admission of other partners, the reconstituted firm, continuing the original 
business in the same name and taking over all its assets and liabilities shall be entitled to get the quota 
rights of the original firm. But the retiring partners starting a new business whether in the same 
line or otherwise would not be entitled to get any quota rights. 


. (iv) Where a firm changes its name without any change in its constitution, its quota rights 
will be transferred to its new name provided it has ceased to do business in the old name and title, 
© (b) Division of Quota Rights:— 

_ Where a firm is dissolved and the partners agree to divide its business, assets and liabilities and 
its goodwill is taken over by one of the partners or none of them is allowed to use it, the partners shall 
get their respective share in the quota rights according to the provisions of the agreement. 

(c) Limited Companies:— 

(i) Change of Managing director/directors of a limitéd company will not constitute a change 
requiring the transfer of quota rights. 


(ii) Change in the name of a company made in pursuance of the Indian Companies Act, 1956 
does not constitute a change involving transfer of quota rights.” 
Parties claiming transfer of quota rights are required to produce certain documents. 
This includes income-tax clearance certificate, cuttings of advertisement in two 
newspapers notifying claim for the transfer of quota rights and calling for objections 
against the proposed transfer to be sent to the Chief Controller of Imports and 
Exports, New Delhi, or other licensing authority, as the case may be, within three 
weeks from the date of advertisement. 


In Appendix VI, the form of application for licence for established importers 
is given. Theonly relevant column in this application is Column 8 (h) namely :— 


“ Whether the constitution of the firm has undergone any change after the issue of the quota 
certificate to the firm ? Ifso quota number and the date of orders issued by the appropriate 
authority sanctioning transfer of quota rights in favour of the applicant.” ! 


“T It is not disputed that there was an application for licence which was not later 
than goth November, 1956, and that application was not in limine rejected, but it 
was kept pending till the approval of the Chief Controller of Imports and Exports 
was secured. 


Balakrishna Iyer, J., held that the approval of the transfer of quota rights of 
the original firm was a necessary condition for obtaining licence by the transferee 
firm only when there was a change in the constitution or the name of the firm or 
the business changes hands but this condition would not apply when a firm had 
been dissolved and the quota rights of the firm had been divided among the quondam 
partners. The rules as to approval of the Chief Controller of Imports and Exports 
would apply, according to the learned Judge, only when there was a change in the 
constitution of the firm, or change in the name of the firm or the business had changed 
hands. Though the learned Judge was inclined to hold that the third condition 
has been satisfied, namely, that the busines§ had changed hands, he stated that 
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that alone was not sufficient. The rule further required that there should be a 
reconstituted firm. That condition was not satisfied in the present case. The 
learned Judge further held that in order to satisfy the requirement of the rule relating 
to division of quota rights, it is suffiicient if the four following conditions were 
present namely:— 


(1) the firm must be dissolved, (2) the partners must have agreed to divide 
its business, assets and liabilities, (3) its goodwill must be taken over by one of the 
partners or none of them should be allowed to use it, (4) the agreement must contain 
some provision relating to quota. He saw no justification for the argument of the 
learned Government Pleader who appeared for the Joint Chief Controller of Exports 
and Imports, Madras, that in a case of this kind when there is a dissolution of dhe 
partnership the right of the partners is postponed till such time as the Chief Controller 
of Imports and Exports recognised the transfer. He relied on the decision of 
Rajagopalan, J., in W.P. No. 569 of 1955, Itta Venkataramiah Chetty, Proprietor, 
Rao & Co., Madras v. The Deputy Chief Controller of Exports, Madras, to which we 
shall refer later. 


Mr. M. K. Nambiar for the Joint Chief Connal of Imports and Exports, 
Madras, contended that Balakrishna Iyer, J., had overlooked the specific provisions 
in paragraph 74 of the Import Trade Control Policy according to which the expression 

‘firm’ includes a partnership, a limited company or a proprietary business and 
that the learned Judge failed to see that the business carried on by Jain after the 
dissolution of the old partnership firm would be a proprietary business, and, there- 
fore, it would be deemed to be a reconstituted firm. It is not necessary for us to decide 
this point for the disposal of these appeals. We shall assume without deciding that 
the business carried on by Jain after the dissolution of the partnership was or must 
be deemed to be a reconstituted firm. The only question then would be whether 
the rights of the quondam partners could be recognised only on and from the date 
of the approval by the Chief Controller of Imports and Exports and not from the date 
of the agreement among the partners to divide the business and the assets and 
liabilities of the firm. We agree with Balakrishna Iyer, J., that there is no warrant 
for such postponement of the rights of the erstwhile partners even assuming that 
the approval of the Chief Controller of Imports and Exports is necessary before 
licence. could be granted. Once such approval is made, the rights of the partners 
would date from the time when the firm was dissolved and the partners had agreed 
to divide the quota rights. Mr. Nambiar admitted that the order of the Joint 
Chief Controller, dated 30th November, 1956, that the case would be considered 
later after the transfer had been approved by the Chief Controller related to the 
period July to December, 1956. Once that approval by the Chief Controller was 
communicated, such approval must be deemed to take effect from the date of the 
dissolution and the agreement between the partners. Much reliance was placed 
on the words “in future ” occurring in the letter of the Chief Controller, dated gth 
April, 1957. So far as we were able to discover from the papers placed before us 
by Mr. Nambiar there is nothing in the original order of approval expressly providing 
that the rights of the erstwhile partners to the quota would only come into existence 
on and after the approval of the transfer. Mr. Nambiar contended that Jain was 
not entitled as a matter of right to the grant of the application for licence on the 
footing that he became entitled to 25 per cent. of the quota rights in accordance 
‘with the terms of the dissolution agreement between the partners. The title to 
the proportionate quota certificate will date only from the date of the approval. 
So his argument ran. When Mr. Seshadri learned ‘counsel for Jain mentioned 
instances where, in spite of the communication from the Chief Controller in identical 
terms, that is, that the quota licence would in furture be divided in equal ratio 
among the partners, licence had actually been granted for periods before the date 
of the approval, Mr. Nambiar conceded that it was open to the Chief Controller 
in his discretion to say that the quota rights would be recognised even for a period 
anterior to the date of approval and that it was open to the Chief Controller to 
direct the grant of licence for periods prior to his approval because there was nothing 
in paragraph 74 of the Import Trade Control Policy Book to limit his powers. We 
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are unable to agree with this interpretation of paragraph 74. That will be placing 
the applicants entirely at the mercy of the Chief Controller’s discretion as there is 
no indication in what circumstances the Chief Controller could exercise such dis- 
cretion. The decision of Rajagopalan, J., in W.P. No. 569 of 1959, Itta Venkata- 
ramiah Chetty, Proprietor, Rao @ Co., Madras v. The Deputy Chief Controller of Exports, 
Madras, is in point. In that case there was a transfer of ownership of a 
proprietary concern by a registered sale deed dated 3rd December, 1954. On 4th 
February, 1955, the Chief Controller wrote to` the purchaser that instructions 
had been issued to the licensing authorities. to the effect that quota licence admis- 
sible to Messrs. Rao & Company, the original importer should in future be issued 
in favour of Sri Venkataramiah Chetty as its sole proprietor. The authorities 
deélined to grant licence for the period prior to 4th February, 1955, on the ground 
that the trarisferee’s rights could be recognised only with effect from 4th February, 
1955. Holding that this was wrong, Rajagopalan, J., observed :— 


“It is really a little difficult to understand the position taken by the respondent, that rights 
accrued to the petitioner only on 4th February, 1955. That was not a relevant date at all. The res- 
pondent was prepared to admit the devolution of the rights of Janardhana Rao on the petitioner by 
the sale held by the Official Assignee on 26th November, 1954. The sale-deed was registered on 3rd 
December, 1954. The devolution of rights was complete. It did not depend for its legal effect upon 
any recognition by the Chief Controller of Imports and Exports. But independent of that factor, 
evenif 4th February, 1955, should be taken as the guiding date for which there is really no justification, 
the petitioner’s application was on 7th February, 1955 and well within the period during which the 
quotas could have been issued and utilised by him. There was no real scope for misinterpreting 
even the letter of the Chief Controller of Imports and Exports dated 4th February, 1955,.as the basis 
for refusing quotas,” i ` 


We are in`entire agreement with this reasoning. Sub-clause (b) of paragraph 74 
is quite clear that where a firm is dissolved and the partners agree to divide its 
business, assets and liabilities, the partners shall get their respective shares in the 
quota rigħts according to the provisions of the agreement. Such rights would 
accrue to each of the partners from the date of the agreement. The fact that 
approval of the agreement (assuming such approval is necessary) is given by the 
Chief Controller of Imports and Exports on a later date, it cannot be said that the 
rights of the partners would accrue only on and from the date of such approval. 
The words “ in future ” can be understood to mean “‘ from the date of the dissolu- 
tion ”. . 


_ Mr. Nambiar also contended that in any event no writ of mandamus could be 
issued to the Joint Chief Controller of Imports and Exports, Madras, because he 
was bound by the order of the Chief Controller of Imports and Exports, New Delhi, 
and if at all Jain was aggrieved, it was by the order of the Chief Controller who 

_was not a party to these proceedings. We see no substance in this contention. 
The Joint Chief Controller rejected Jain’s application for grant of licence on a mis- 
interpretation of the order of the Chief Controller, New Delhi, and on account of 
-such misinterpretation he failed to do what he was bound to do, namely, to grant 
_the application for licence. 


In the result Writ Appeal No. 19 of 1959 is dismissed with costs. Advocate’s 
fee Rs. 250. f ù 


P.R.N. Writ Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnk. Justicz RAMACHANDRA IYER. 


K. N. Ganesh - .. Petitioner* 
v. . 
The Chief Presidency Magistrate, Egmore, Madras and another .. Respondents. 


Press and Registration of Books Act (XXV of 1867) as amended by Act (LV of 1955), Sections 5 (2) and 6, 
Proviso—Scope and effect of—Application for making declaration as Publisher of Journal— Scope of inquiry— 
Jurisdiction of Magistrate—Rival claimant applying later—Power of Magistrate to assess comparative merits 
and to decide about right to use name or title or publication. 


Under section 5 (2) of the Press and Registration of Books Act, 1867, as amended by Act LY of 
1955, it is open to any person to declare his intention to start a newspaper. ‘There is no restriction in 
the choice of a title or name of his newspaper, so long as there has been no newspaper of that name 
either in the same Janguage in India or in the same State. If there were none such, there is no dis- 
cretion left in the Chief Presidency Magistrate to direct the publisher to adopt any other name. 


Section 5 does not invest the Chief Presidency Magistrate with jurisdiction to decide the matter 
as to who would be entitled to make a declaration. Thereis a limited jurisdiction given to the Magis- 
trate under the Proviso to section 6 of the Act to enquire as to whether there is any other newspaper 
in the same language or in the same State having the same name by some other person ; but the 
Proviso to section 6 does not invest the Magistrate with jurisdiction to decide between two rival 
claimants for using the same name or title for their newspapers. 


The duty of the Magistrate is merely administrative, i.e., to record the declaration, or to refuse to 
authenticate it in the event of there being a newspaper of the kind referred to in the Proviso to section 
6. If, on the date when a person applies to make a declaration with respect to his journal under a 
title or name, there was no published newspaper having the same or a similar title, he would be entitled 
to make the declaration under section 5 (2) and there would be no jurisdiction in the Magistrate to 
assess the comparative merits between him and his rival who applied Jater and decide as to which of 
them would be entitled to the name or title. 


Section 5 (2) is not concerned with adjudication of rights. The question whether the applicant 
has acquired a right to use a particular name for his publication either by reputation or under the 
Trade Marks Act cannot be considered in proceedings under section 5 (2) ; the remedy in such a case 
lies in the civil Court. 


History of Press Legislation in India traced. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records in R.O.C. No. 4561/ 
56-E, dated 19th November, 1956, on the file of the Chief Presidency Magistrate 
Madras, and quash the said order made therein, . 


R. Balakrishnan, for Petitioner. 
The Additional Government Pleader (K. Veeraswami), for 1st Respondent, 


The Court made the following 


ORrDER :—This is an application under Article 226 of the Constitution for the 
issue of a writ of certiorari or other appropriate writ calling for the record in R.O. 
C. No. 4561/56-E on the file of the Chief Presidency Magistrate and for quashing 
the order passed therein on 19th November, 1956. 


.The petitioner claims to have acquired for consideration. the proprietorship 
of a Tamil quarterly journal entitled “Manikkodi’ from its original proprietor. 
It is stated that thereafter, that is on 3rd February, 1950, he declared himself a 

ublisher of ‘ Manikkodi’ under section 5 of the Press and Registration of Books 
Act of 1867 which shall be hereafter referred to as the Act. That was followed by 
the publication of a monthly short story journal under the name of ‘ Manikkodi ° 
for sometime. The publication of the journal was discontinued thereafter ; how- 
ever the petitioner was running his office in the same premises under the name of 
Manikkodi Kariyalayam dealing with books, journals, etc. He claims that his busi- 
ness operations and trading transactions had become associated in the mind of the 
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public with the name of ‘Manikkodi.’ With a view to renew the publication of the 
journal the petitioner filed on 25th September, 1956, an application under section 
5 (2) of the Act to make a declaration as a publisher of that journal. 


Meanwhile one C. S. Krishna had applied and made a declaration on 11th 
August, 1956, to the first respondent for a similar purpose on the ground that he 
contemplated the starting of a journal under the name of ‘Manikkodi’. That dec- 
laration, it is admitted, lapsed under the provisions of section 5 (2) A, so that on 
25th September, 1956, there was only the application of the petitioner. On grst 
October, 1956, the second respondent C.S. Krishna applied by means of a letter to 
the Chief Presidency Magistrate, Madras, that he intended to commence the journal 
as contemp]ated by him and applied to make a fresh declaration to that effect. 


The Chief Presidency Magistrate, Madras, the first respondent obtained a 
report from the Police Commissioner and also the Press Registrar and heard both 
the petitioner as well as the second respondent and passed the following order on 
17th November, 1956: 

“Heard Mr. K. M. Ganesan and C.S. Krishnan. C. S. Krishna will be allowed to declare 
himself as Editor and Publisher of ‘Manikkodi’ ”. - 
He followed this up with a communication to the petitioner R. O. CG. No. 
4561/56-E, dated 5th November, 1956, stating that as there was already a journal 
published by C. S. Krishna under the‘name of ‘Manikkodi’ the petitioner should 
change the title of his proposed journal. The assumption that Č. S. Krishna had 
already published a journal under the name of ‘ Manikkodi’ is inaccurate as he 
never implemented his declaration of 11th August, 1956, with a publication. The 
first respondent however by his order dated 19th November, 1956, allowed 
C. S. Krishna to declare himself as editor and publisher of the journal ‘Manikkodi’ 
and directed the petitioner to change the name of his proposed journal. The 
disappointed publisher has come forward with this application for quashing the 
order of the first respondent. 


The contention on behalf of the petitioner is that on 25th September, 1956, 
when the petitioner applied to the Chief Presidency Magistrate to make the dec- 
laration in respect of his journal ‘ Manikkodi’, there was no publication in exis- 
tence of any journal of that name as the declaration made earlier by C. S. Krishna 
on 11th August, 1956, had by virtue of section 5 (5) of. Act lapsed and that there 
was no impediment in his being allowed to make the declaration for his journal 
under the title ‘Manikkodi’. 


To appreciate and ascertain the scope of the jurisdiction of the powers of the 
Magistrate under section 5 it is necessary to refer briefly to the historical background. 
The first Press Ordinance was passed on December 18th, 1823, during the Governor- 
Generalship of John Adam. The Ordinance required that all matters printed in 
a press or published thereafter except certain specified items of news should be prin- 
ted and published under licence from the Governor-General in Council. The appli- 
cation for a licence should give the name or names of the printer and publisher of 
the proprietors, their place of residence, the location of the press and the title of the 
newspaper, magazine, register, pamphlet, or other printed book or paper. A fresh 
licence was necessary if the printer or publisher or proprietor changed his address. 
There were also provisions which reserved to the Governor-General a right to call 
for a fresh application and the issue of such notice invalidated the previous licence, 
and there was also a power for resuming or recalling a licence, which was there- 
after to be treated as null and void. A penalty was imposed for contravention 
of the provisions of the Ordinance. This Ordinance was, however, repealed by 
Act XXI of 1835 which was due to the efforts of the great champion of the Indian 
Press, Sir Charles Metcalfe when he was for a short time the Governor-General, 


That Act provided for a declaration by the printer and publisher of a news- 
paper giving a true and precise account of the premises of publication with an obli- 
gation to inform the change of place in which case a fresh declaration was made 
-necessary. There was also a penalty for non-declaration. The effect of that enact- 
ment was that no licence or previous permission was necessary for either publishing 
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or conducting a newspaper. A mere declaration alone was sufficient. The object 
of the declaration was to make known who the proprietor, printer or editor was in 
regard to a newspaper or other publication so that the responsibility for an improper 
publication might be fastened on the proper person: Any person who was a major 
could declare himself as a publisher and such declaration did not depend on the 
grant of a permission by any authority. Change of place of the publication or the 
publisher and of the latter leaving India necessitated a fresh declaration, Failure 
to make a declaration entailed penal consequences. ’ 


The Act underwent certain amendments in the subsequent years till finally 
Act XXV of 1867 was passed. It has been said that the Act is only a regulating 
Act. Section 5 makes it obligatory on all newspapers published in British India 
to be in conformity with the rules laid down thereafter. Section 5(2) states that the 
printer and publisher of every newspaper shall appear in person or by agent duly 
authorised before a Magistrate specified in that section and shall make and sub- 
scribe in duplicate a.declaration that he is the printer or ‘publisher or the printer 
and publisher of the newspaper entitled (enter the name of the paper) and printed 
at a particular place. The other provisions about change of place and also the 
necessity for a new declaration were also enacted. The Act was the subject-matter 
of scrutiny by the Press Commission, and”as a result of their recommendations 
certain amendments were introduced in the-Act under Act LV of 1955. Section 5 
was amended by introducing certain new provisions. Sub-section (5) introduced by 
the amending Act is as follows : 


“Every declaration made in respect of a newspaper shall be void where the newspaper does 
not commence the publication (a) within six weeks of the declaration in the case of a newspaper 
to be published once a week or oftener and (b) within 3 months of the declaration in the case of 
any other newspaper and in every such case a new declaration shall be necessary before the news- 
paper can be published”. 


Sub-section (7) of that section states : 

‘Where any other newspaper has ceased publication for a period exceeding twelve months 
every declaration made in respect thereof shall cease to have effect, and anew declaration shall be 
necessary before the newspaper can be republished ”., ; 

Sub-section (8) states : 

“ Every existing declaration in respect of a newspaper shall be cancelled by the Magistrate 
before whom a new declaration is made and subscribed in respect of the-name.” 

The first paragraph of section 6 has been amended by the introduction of a 
proviso. The former required that each of the two originals of every declaration 

` made shall be authenticated by the signature and official seal of the Magistrate be- 
fore whom the said declaration was made. The proviso to that section introduced 
by the Amending Act states : ; 

“Provided that where any declaration is made and subscribed under section 5 in respect of a ` 
` newspaper, the declaration shall not, save in the case of newspapers owned by the same person, be 
so authenticated unless the Magistrate is satisfied from such inquiry as he thinks fit to make from 
the Press Registrar or otherwise that the newspaper proposed to be published does not bear a title 
which is the same as, or similar to, that of any other newspaper published either in the same 
language or in the same State ”. : 

The proviso prevents any person from declaring himself as an editor or a pub- 
lisher of a newspaper if there existed already a newspaper of that name either in the 
same language or in the same State. It was evidently intended to prevent unfair 
‘competition between two newspapers published by different persons under the same 
name and title. The proviso would have the effect of protecting an existing news- 
paper in regard to its name. : 

Under section 5 (2) of the Act it will be open to any person to declare his inten- 
tion of starting a newspaper. There would be no restriction in the choice of a title 
‘or name of his paper: so long as there has been no newspaper of that name either in 
the same language in India or in the same State, he would be entitled to adopt that 
name for his publication. That would mean that on the date when he seeks to make 
a declaration under section 5 (2) there should be no other paper of that name and 
.of the kind contemplated in the proviso to section 6. If there was none such, there 
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would be no discretion left in the Magistrate to direct the publisher to adopt any 
other name. Section 5 does not invest the Magistrate concerned with jurisdiction 
to decide the matter as to who would be entitled to make a declaration as editor 
of a newspaper with a particular name. It would follow that he who comes first 
should be entitled to make a declaration under section 5. Under the proviso to 
section 6 a limited jurisdiction is no doubt given to the Magistrate to enquire as to 
whether there is any other newspaper published in the same language or in the same 
State having the same name by some other person and if there was one such he should 
refuse to authenticate the proposed declaration. That provision does not invest the 
Magistrate with jurisdiction to decide between two rival claimants for using the 
same name or title to their newspapers. Under the law there is no right to prevent 
the use of a name by any person in connection with his trade or business except where 
one has acquired a property to it under the ordinary law or under the statutes like 
Trade Marks Act, etc. If two persons want to use the same name for their respective 
newspapers no question of right would arise for neither of them would have the 
exclusive right to a name. I have indicated already that the right to start a paper 
and to make a declaration does not depend on any licence to be granted by any autho- 
rity. It follows that there could be no discretion on the concerned Magistrate to 
refuse to record a declaration except in the case provided for in section 6, Proviso. 
The duty of the Magistrate is merely administrative, that is to record the declaration 
or to ®fuse to authenticate it in the event of there being a newspaper of the kind re- 
ferred to in the Proviso to section 6. If, therefore, on the day when the petitioner 
applied to make a declaration with respect to his journal under the title of ‘Manik- 
kodi’ there was no published newspaper having the same or similar title, he would be 
entitled to make the declaration under section 5 (2) and there would be no jurisdic- 
tion in the Magistrate to assess the comparative merits betweeen him anda rival who 
applied later and decide as to which of them would be entitled to the name or title. 


I cannot however agree with another contention urged on behalf of the peti- 
tioner. In the petition it has been suggested that the petitioner had a property in 
‘the name ‘Manikkodi’ by reason of the public associating his publications with that 
name. That question cannot be considered in proceedings under section 5 (2) of the 
Act which as I stated is not concerned with adjudication of rights. If the petitioner 
has acquired a right to use a particular name for his publication either by reputation 
or under the provisions of the Trade Marks Act, the remedy for him will be in the 
Civil Court. 


‘Though no question of title is involved, permitting the publication of a news- 
paper or journal under the same name or title adopted by an existing publication 
may lead to fraud, confusion or affect the reputation of the existing paper or occa- 
sion pecuniary loss to its proprietors. The Proviso to section 6 is intended to safe- 
guard an existing newspaper and it imposes a limit to the otherwise unrestricted 
right of a newcomer in regard to the choice of a title to his paper. 


A difficulty may no doubt arise in a case where two persons simultaneously want 
to make a declaration in respect of a newspaper having a particular name. There 
is no provision under the Act for deciding’a dispute in such cases. 


In the present case, however, there is no such difficulty. Admittedly the 
declaration made by C. S. Krishna had lapsed and on 25th September, 1956, when 
the petitioner sought to declare himself as the Editor of ‘Manikkodi,’ there was no 
subsisting journal of the name of ‘ Manikkodi.’ The petitioner having applied to 
make the deċlaration at a time when Krishna’s declaraction had lapsed would be 
entitled to make a declaration in respect of his journal ‘ Manikkodi’ before the 
‘first respondent under section 5 (2). 


The learned Chief Presidency Magistrate was, therefore, in error in proceeding 
to decide between the second respondent and the petitioner. There is, however, one 
impediment in the way of issuing the writ to quash the purported judicial order. 
It is admitted that neither the petitioner nor C. S. Krishna ever commenced any 
publication of any journal under the name of ‘Manikkodi’ after the date of the order 
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of the first respondent. It may be that after that date another person might have 
started a journal of that name. In the absence of evidence in regard to that matter 
a writ quashing the order and directing the Chief Presidency Magistrate. to allow 
the petitioner to make a declaration could not be issued. The petitioner can now 
apply to the Magistrate again under section 5 and if the Magistrate finds there is no 
prohibition under the proviso to section 6, for allowing him to make the declaration 
that he desires, he would be entitled to make the declaration. 


With these observations this petition is dismissed. There will be no order as to 
costs. X l 


P.R.N. me Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Appellate Jurisdiction.) 


PRESENT :—Mr. P. V. Rayamannar, Chief Justice AND Mr. JUSTICE GANAPATIA 
PILLAI. 


Working Journalists of ‘Tamil Nadu’ represented by the 


Madras Union of Journalists, Madras .. Appellant* 
@ 
v. 
The Management of “Tamil Nadu” Madurai and others .. ‘Respon dents. 


Industrial Disputes Act (XIV of 1947) and Industrial Employment (Standing Orders) Act (XX of 1946)— 
Termination of employment —Reinstatement of employees—Furisdiction of the Tribunals under the Act—Standing 
Orders—Scope of—Mistake in reference. 


It is now well-settled that the regulation of the relation between industrial managements and 
their employees or workmen falls outside the realm of contract. 


The Second and the Third Schedule to the Industrial Disputes Act cannot certainly be construed 
as defining the powers of the labour Courts or the industrial tribunals to the grant of particular reliefs. 
A perusal of the items makes it clear that the second and third schedules are concerned with the 
division of functions between the sets of tribunals, i.e., labour Courts and industrial tribunals. 


Item 3 of Schedule 2 cannot obviously be construed literally which mentioned as a matter falling 
‘within the jurisdiction of the labour Court, the discharge of workmen but which does not mention the 
grant of any relief to workmen wrongfully discharged. 


If a dispute as regards the termination of workmen is a matter falling within the jurisdiction 
of the labour Court there is no restriction in the Act as to the relief which could be granted to the 
workmen if the labour Court finds that the termination was wrongful. 


While it is clear that termination of employment without proper notice would be ipso facto bad 
it does not follow that a termination even after the prescribed notice cannot be impugned on the 
ground that such termination though ostensibly conforming to the Standing Orders, was actuated 
by improper motives. The power of a labour Court or an industrial tribunal is not in any way affected 
by the provisions of the Industrial Employment (Standing Orders) Act, 1946 or Standing Orders main- 
tained for industrial establishments in accordance with the Act. 


Where the objection to the jurisdiction of the labour Court on the ground of a mistake in the 
reference was not raised at the first instance and where the mistake is an inadvertent one which has 
not prejudiced the management or caused any injury the High Court is not bound to interfere, 


The question whether the management of an industrial concern can terminate the services of 
any of its workmen merely on the ground that other workmen with superior qualifications may be 
employed was not decided. 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Balakrishna Ayyar, dated gth September, 1958 and made in the exercise 
of the Special Original Jurisdiction of the High Court in W.P. No. 184 of 1958 
presented under Article 226 of the Constitution of India to issue a writ of certiorari 
calling for the records in I.D. No. 1 of 1957 on the file of the Labour Court, 
Madurai, and to quash the order dated 12th February, 1958, made therein. 





“#Writ Appeal No, 111 of 1958. in W.P. No. 184 of 1958" (ard ee ve pad 
f : (3rd Chaitra of Saka 1881), 
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S. Mohankumaramangalam, for Appellant. 


V. Tyagarajan, R. Viswanathan, G. Ramanujam, for Additional Government 
Pleader (K. Veeraswamy), for Respondents 1 to 3. 


The Order of the Court was made by 


Rajamannar, C.F.—This is an appeal against the Judgment of Balakrishna Ayyar, 
J., in W.P. No. 184 of 1958 filed by the management of a Tamil daily newspaper 
called “Tamil Nadu’ which is being published from Madurai. Ponnuswami, Subra- 
manian and Ramiah were working as proof-readers for this newspaper. The Work- 
ing Journalists (Conditions of Service) and Miscellaneous Provisions Act (XLV of 
1955) came into force on 20th December, 1955. In exercise of the power conferred 
under section 8 of the Act, the Central Government appointed a board to fix the 
rates of wages for working journalists in newspaper establishments. The decision 
of the Wage Board was published on 11th May, 1957. According to that decision 
establishments were classified into five classes on the basis of their gross revenue. 
‘Tamil Nadu’ falls under Class ʻE’. The Board classified the working journalists 
into four groups and in the schedule published along with their decision the functions 
of the various categories of working journalists were given. Proof-reader is placed 
in group 4 and his functions are defined as follows : 


“ Proof-reader is a person who checks up printed matter or proof with edited copy to ensure 
strict conformity of the former with the latter. Factual discrepancies, slips of spelling, grammar and 
syntax may also be discovered by him and either corrected or got corrected.” 


The Wage Board fixed Rs. go as the starting pay fora proof-reader in Class E news- 
paper establishments. In addition to this basic wage, the proof-reader is also entitl- 
ed to dearness allowance and location allowance. It is common ground that a 
proof-reader working in ‘Tamil Nadu’ at Madurai was entitled to a sum of Rs. 
138-3/4 as his total emoluments, The three individuals abovementioned were 
actually receiving far less than this sum. Within ten days of the publication of the 
decision of the Wage Board the management of ‘Tamil Nadu’ served an order on 
Ramiah who had been working as proof-reader from 1951 transferring him to work 
in a job printing press called Visalakshi Achagam which was not connected with the 
newspaper establishment. Ramiah protested against the transfer which would 
deprive him of the benefit under the Act but obeyed the order of the management. 
At the same time he brought the matter to the notice of the Madras Union of Journa- 
lists of which he is a member to take up his complaint with the management, Eventu- 
ally Visalakshi Achagam terminated the services of Ramiah on the ground that he 
was not fit for any work in the press on account of his ill-health. On 20th June, 1957, 
the management served almost identical notices on Ponnuswami and Subramanian 
terminating their services with effect from 21st June, 1957. The ground on which 
their services were terminated was that the functions of a proof-reader as defined by 
the Wage Board could be exercised only by a person who was adequately qualified 
that the said two persons did not possess the required qualifications for a proof-reader 
and, therefore, their services were unnecessary and superfluous. 


At their request the case of the three persons whose services had been terminated 
‘namely, Ponnuswami, Subramanian and Ramiah was taken up by the Madras 
Union of Journalists. There were conciliation proceedings but they failed. On the 
report of the Labour Officer, Madurai, that all efforts at settlement had failed the 
Government passed an order, G.O. Ms. No. 2924. (Department of Industries, Labour 
and Co-operation) dated 4th September, 1957, referring the matter for adjudication 
by the Labour Court at Madurai. The material portion of this order is as follows:— 


“ Whereas the Government are of opinion that an industrial dispute has arisen between the 
workers and the management of ‘ Tamil Nadu’, Madurai, in respect of matters mentioned in the 
annexure to this order ; 


and whereas, in the opinion of the Governor of Madras, it is necessary to refer the said dispute 
for adjudication ”. 


The matters referred to adjudication were :-*- 


. 
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“ (1) Whether the discharge of Ponnuswami and Subramanian, proof-readers, is justified 
and to what relief they are entitled? 


(2) Whether the transfer of Ramiah to Visalakshi Achagam and his subsequent discharge 
are justified and to what relief he is entitled?” i 


Before the Labour Court, Madurai, the General Secretary of the Madras Union of 
Journalists on behalf of the Working Journalists of “Tamil Nadu’ ‘filed a statement. 
The said Union is a trade union registered under the Indian Trade Unions Act. 
Majority of the working journalists employed in the “Tamil Nadu’ are members of 
this union. The management filed their counter-statement. On 12th February, 
1958, the Labour Court passed an award ordering reinstatement of Ponnuswami, 
Subramanian and Ramiah as proof-readers in “Tamil Nadu’ with back wages, to 
them from the dates of notices issued to them terminating their services respectively. 


The Labour Court framed the following issues on the contentions of the parties : 


(1) Whether the dispute is an individual one or an industrial one ? 
(2) Whether the discharge of Ponnuswami and Subramanian, proof-readers, is justified and 
to what relief they are entitled ? i 


(3) Whether the transfer of Ramiah to Visalakshi Achagam and his subsequent discharge 
are justified and to what relief he is entitled ? 


(4) Whether Ponnuswami, Subramanian and Ramiah are proof-readers within the 
meaning of Act XLV of 1955, Central, ? 


On Issue 1 the Labour Court held that the dispute was clearly an industrial dispute. 
On Issue 4, he held that the three individuals were proof-readers within the meaning 
of Act XLV of 1955. On Issue 2 he found that the discharge of Ponnuswami and 
Subramanian was not justified and that they were entitled to be reinstated with back 
wages and on Issue 3 he held that the transfer of Ramiah to Visalakshi Achagam from 
‘ Tamil Nadu’ was not bona fide and he was, therefore entitled to be reinstated as 
proof-reader in the ‘ Tamil Nadu’ as and from the date of the order terminating his 
services. It is clear to us from the judgment of the Labour Court that in the opinion 
of the Court the termination of services of Ponnuswami and Subramanian and the 
transfer of Ramiah to Visalakshi Achagam were really with a view to deprive them 
from getting the benefits of the décision of the Wage Board and not bona fide. The 
management of ‘ Tamil Nadu’ thereupon filed a writ petition, W. P. No. 184 of 
1958 to quash the order of the Labour Court. Balakrishna Ayyar, J., allowed the 
writ petition, that is to say, quashed the order of the Labour Court. The learned 
Judge held that the order of the Government referring the dispute for adjudication 
to the Labour Court was wrong and did not confer any jurisdiction on the Labour 
Court to decide matters dealt with by him in his order. He further held that an 
employer is entitled to terminate the services of any of his employees on giving him 
the customary notice or wages in lieu of notice and that the management of ‘ Tamil 
Nadu’ was entitled to terminate the services of any particular employee and re- 
place him by another, and the Labour Court could not order reinstatement of the 
aforesaid three persons. 


At the outset it is important to notice that objection as to jurisdiction of the 
Labour Court to adjudicate on the disputes referred to it on the ground that there 
was a mistake in the reference was not raised by the management. The only 
objection taken was that there was no industrial dispute. This is covered by Issue 1. 
The learned Judge has held that as the order of the Government refers to a dispute 
between the Workers of ‘Tamil Nadu’ on the one hand and the management of 
‘Tamil Nadu’ on the other, the dispute between the Working Journalists of ‘Tamil 
Nadu’ and the management of ‘Tamil Nadu’ cannot be adjudicated upon. It is 
quite clear to us on an examination of the papers leading up to the order of reference 
that what the Government intended to and did refer to the Labour Court was the 
dispute between the Working Journalists and the management of ‘ Tamil Nadu’. 
The order was passed on the report of the Conciliation Officer that the matter could 
not be amicably settled. The conciliation proceedings related only to the dispute 
between the Working Journalists and the management of ‘Tamil Nadu’. To us it 
appears that the use of the word ‘Worker’ instead of ‘Working Journalists’ is an in- 
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advertent mistake which does not in any way affect the substance of the matter. 
The subsequent conduct of the management also shows that they were only concerned 
with the dispute between them and the Working Journalists. In the award of the 
Labour Court the parties are described as Working Journalists of “ Tamil Nadu” 
respresented by the Madras Union of Journalists. The claim statement before the 
Labour Court was filed by the General Secretary of the Madras Union of Journalists 
on behalf of the Working Journalists of “Tamil Nadu”. In the counter-statement 
filed on behalf of the management there is no trace of any objection now raised, 
namely, that the reference of the dispute was only between the workers of “ Tamil 
Nadu” and its management. If this objection had been taken in the forefront at the 
earliest opportunity it would have been quite easy for the Government to have 
rectified the mistake. Not having taken this objection and taking part in the pro- 
ceedings before the Labour Court, it appears to us quite unfair on the part of the 
management now to turn round and contend that the entire reference is bad. We 
are also convinced that the management has suffered no prejudice on account of this 
mistake. It is not as if they were misled by the reference into thinking that they 
‘had to meet a dispute between them and the workers and not with the Working 
Journalists. All that the management could say treating the matter as a dispute 
between the Working Journalists and themselves was said and all material evidence 
adduced. This Court is not bound to interfere in a case like this when it is convinc- 
ed that no injury has been’ sustained by the party complaining of the mistake. The 
learned Judge Balakrishna Ayyar, J., gave as an analogous instance the case ofa 
Second Class Magistrate trying and convicting a person of murder. The learned 
Judge pointed out that the conviction would be void even though the Magistrate 
might have heard and considered evidence fully, fairly and. carefully. With great 
respect to the learned Judge, we think that it is not an apposite analogy. The Second 
Clsss Magistrate has no jurisdiction whatever to try a case ofmurder but the Labour 
Court at Madurai has jurisdiction to decide a dispute between the Working Journalists 
and the management. This is certainly not a case as if the Labour Court at Madurai 
could not have heard and decided the questions referred to it if in the reference 
instead of the workers the term Working Journalists had been mentioned. We are 
unable to agree with the learned Judge that the order of the Labour Court is liable 
to be quashed on the ground that the reference mentioned the dispute as dispute bet- 
ween the Workers and the management of “Tamil Nadu”, and not as a dispute bet- 
ween the Working Journalists and the management of “Tamil Nadu”. 


The next objection to the jurisdiction of the Labour Court was based upon an 
entry in Schedule II of the Industrial Disputes Act, namely, Entry 3 which runs 
‘sas follows : 

“ Discharge or dismisssal of workmen including reinstatement of or grant of relief to, workmen 
‘wrongfully dismissed.” 

‘The contention was that as this item does not specifically refer to reinstatement of 
workmen wrongfully discharged or workmen whose services have been wrongfully 
terminated, the Labour Court had no jurisdiction to include in his award an order 
of reinstatement of the three persons whose services had been terminated. We do 
not find any trace of this objection either in the counter-statement filed on behalf 
-of the management. In any event we do not see any substance in this contention. 
“The Second Schedule was not in the Industrial Disputes Act as it originally stood. 
It was inserted by Act XXXVI of 1956 which amended the Act. The Second and 
the Third Schedules became necessary on account of the new provisions introduced 
by the said Act of 1956 constituting two classes of Tribunals for the adjudication of 
industrial disputes, namely, Labour Courts and Industrial Tribunals. In addition to 
these two there was also provision for the constitution of National Industrial Tribunals 
with which we are not now concerned. Under section 7 (1) of the Industrial Dis- 
putes Act, 194.7, as amended by the Act of 1956, Labour Courts were constituted 
for the adjudication of industrial disputes relating to any of the matters specified in 
the Second Schedule and for performing such other functions as may be assigned 
to them under the Act. Under section 7-A the Industrial Tribunals were invested 
‘with power to deal with industrial disputes relating to any matter whether specified 
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in the Second or the Third Schedule. The Second Schedule after enumerating 
certain matters, items 1 to 5, contains as the final item the following : 


“ All matters other than those specified in the Third Schedule.” 


It was not contended and it cannot be that the matter relating to wrongful termina» 
tion of workmen is one of the matters specified in the Third Schedule. It follows that 
this is a matter which could fall within item 6 even if it did not fall within items 
1to5. There is nothing in the Act which expressly provides for the reliefs which may 
be granted by the Labour Court or the Industrial Tribunal. The Second and the 
Third Schedules cannot certainly be construed as defining the powers of the Labour 
Courts and Industrial Tribunals to the grant of particular reliefs. A perusal of the 
items makes it clear that what the Second and the Third Schedules were concerned 
with is a division of the functions between the two sets of Tribunals, namely, the 
Labour Courts and the Industrial Tribunals. Item 3 of Schedule II cannot obviously 
be construed literally which mentioned as a matter within the jurisdiction of the 
Labour Court the discharge of workmen but which does not mention the grant of any 
relief to workmen wrongfully discharged. Ifthe contention on behalf of the manage- - 
ment were to be accepted the result is that when the Labour Court will have jurisdic- 
tion to decide a dispute as regards the discharge of workmen, and it would be open 
to the Labour Court to hold that certain workmen were wrongfully discharged, no 
relief can be granted to them by the award which must be submitted by the Labour 
Court. In our opinion if a dispute as regards the termination of a workman is a 
matter falling within the jurisdiction of the Labour Court, there is no restriction in 
the Act as to the relief which could be granted to the workmen, if the Labour Court 
finds that the termination was wrongful. 


There remains another question whether an employer is entitled to terminate 
the services of any employee on giving him the customary notice or wages in lieu of 
notice in the exercise of a common law right, which is involved in the relationship 
of the employer and the employee. The learned Judge held that there was nothing 
in the Industrial Disputes Act or in the Working Journalists Act which took away the 
power of an employer to terminate the services of an employee by giving him reason- 
able notice. The learned Judge proceeded on the assumption that the services of 
Ponnuswami and Subramanian were terminated because the management wanted 
to replace them by others who would in their judgment be more suitable for the 
work, 


It is now well established that the regulation of the relation between the indus- 
trial managements and their employees or workmen falls outside the realm of con- 
tract. As was pointed out in Sree Meenakshi Mills, Ltd. v. State of Madras’. 


“Many if not all, of the so-called disputes between employers and employees in industrial concerns 
are not founded on contractual rights and obbigations, but on considerations outside strict legal rights 
and obligations. . . . . . . . The essential obiect of all recent labour legislation has been 
not so much to lay down categorically the mutual rights and liabilities of employer and employees as 
to provide recourse toa given form of procedure for the settlement of disputes in the interests of 
the maintenance of peaceful relation between the parties without apparent conflicts such as are 
likely to interrupt production and entail other dangers.” 


In that decision reference was made to the following observations of the Privy Council 
in Labour Relations Board of Saskatchewan v. John East Iron Works, Lid.?: 


“ The jurisdiction of the Board (Labour Relations Board). . . . - is not invoked by the 
employee for the enforcement of his contractual rights ; those, whatever they may be, he can assert 
elsewhere. But his reinstatement which the terms of his contract of employment might not by them- 
selves, justify, is the means by which labour practices regarded as unfair are frustrated and the policy 
of collective bargaining as a road to industrial peace is secured. It is in the light of this new conception: 
of industrial relations that the question to be determined by the Board must be viewed.” 


The Federal Court, the Supreme Court and this Court have always approached: 
questions relating to disputes between the employers and the employees under the 
a n a a 


1. (1951) 2 M.L.J. 382 at 388. 2. A.LR. 1949 P.C. 129 : 53 C.W.N. 389 (P.C.). 





y 


II} WOR KING JOURNALISTS OF ‘TAMIL NADU’ J, MANAGEMENT (Rajamannar, C.7.). 323 


Industrial Disputes Act not from the standpoint of contractual rights and obligations 
but from the standpoint based on policy to be followed to secure harmonious rela- 
tions between the employers and the workers. In Rohtas Industries, Ltd. v. Brijnandan', 
the Supreme Court observed as follows : 


“ A Court of law proceeds on the footing that no power exists in the Courts to make contracts for 
people; and the parties must make their own contracts. The Courts reach their limit of power when 
they enforce contracts which the parties have made. An Industrial Tribunal is not so fettered and 
may create new obligations or modify contracts in the interests of industrial peace, to protect legitimate 
trade union activities and to prevent unfair practice or victimisation.” 

In our view it is open to the labour Court to find whether the termination of the 
services of a particular workman was bona fide or was mala fide, that is to say, actuated 
by any motive which cannot be justified. The Labour Court has found in this case 
that the action of the management in terminating the services of Ponnuswami and 
Subramanian and in transfering Ramiah to Visalakshi Achagam within a few days 
of the Wage Board ’s decision was with the intention of depriving them of the benefit 
of the Wage Board’s decision. The Labour Court accepted the testimony of one of 
the discharged workmen Ponnuswami that he was asked to resign his job and join 
as a clerk but do the proof-reader’s work. His finding is also based on several 
admissions made by the witnesses examined for the management that the three proof- 
readers concerned in this appeal were retained in service after conducting repeated 
tests as to their efficiency. 


On this finding the Labour Court was quite justified in acting within its jurisdic- 
tion and directing reinstatement of the three workers. It is too late in the day to 
contend that reinstatement is not one of the reliefs which can be granted on an 
adjudication of an industrial dispute which relates to wrongful dismissal or discharge 
or termination of the services of a worker. The decision of the Federal Court in 
Western India Automobile Association v. Industrial Tribunal, Bombay*, is direct authority 
that reinstatement is a relief which can be granted by an Industrial Tribunal function- 
ing under the Industrial Disputes Act. There are also other decisions of the Supreme 
Court which have proceeded on this basis. Ifanything to the contrary was intended 
to be laid down in Radha Raman Bajpal and others v. Labour Appellate Tribunal of India? 
and A. R. Bhosle v. Nagpore Syndicate Motor Union*, it cannot be sound law. 4 ; 4 


Mr. Tygarajan, learned counsel for the management contended that the con- 
tractual and other rights under the common law as between the employer and the 
employee are subject only to specific provisions curtailing or restricting such rights 
contained in labour legislations, He referred us to the Industrial Employment 
(Standing Orders) Act, 1946 and contended that once the obligations laid on the 


` management by the provisions of this Act were not transgressed the workmen can- 


not complain against any action of the management. That Act provides for stand- 
ing orders by which the industrial establishments intended to define the conditions 
of employment, Matters to be covered by such standing orders are contained in 
the Schedule which includes several items such as classification of workmen, shift 
working, conditions of procedure in applying for leave, suspension or dismissal for mis- 
conduct, etc. One of the items is “termination of employment and the notice thereof 
to be given by employer and workmen.” One contention on behalf of the manage- 
ment was, and this contention appears to havejfoundfavour with Balakrishna Ayyar, J., 
that this item implies that if notice in accordance with the standing orders is 
given by an employer, no termination of employment can be questioned. While 
it is clear that termination of employment without a proper notice would be ipso facto 
bad it does not follow that a termination of employment even after the prescribed 
notice cannot be impugned on the ground that such termination though ostensibly 
conforming to the standing orders was actuated by improper motives. We are 
unable to hold that the power of a Labour Court or Industrial Tribunal under the 
Industrial Disputes Act is in any way affected by the provisions ofthe Industrial 








Za He $.C.J. 740 : A.LR. 1957 S.C, 1 at 6. 3. (1957) 2 LLJ. 15° 
2. (1949) F.L.J. 154: 1949 F.C.R. gar: 4. *(1959) 1 L.LJ. 114. 
LL.R. (1949) Bom. 686 : ALR. 1949 F.Q. 111. 
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Employment (Standing Orders )Act, 1946 or standing orders maintained for indus- 
trial establishments in accordance with the Act. Mr. Tyagarajan, attempted to 
justify the action of the management on the ground that their action became necese 
gary on account of the definition of the functions of a proof-reader by the Wage Board. 
We see nothing in this definition which is so revolutionary in character that it requir- 
ed terminating the services of employees who had been performing their duties as 
proof-readers efficiently. The functions of a proof-reader mentioned in the defini- 
tion of the Wage Board the functions generally understood to be the functions of a 
proof-reader. Much was made of the fact that in the definition of the functions there 
was reference to factual discrepancies, slips of spelling grammar and syntax which may 
also have to be discovered by the proof-reader and either correcting them or getting 
them corrected. It is important to notice that there is no obligation on the part of 
a proof-reader to discover such mistakes. Indeed certain editors may not appreciate 
such discovery to be brought home to them. Of course, obvious spelling and other mis- 
takes are always expected to be corrected by the proof-reader but it is not suggested 
that the three proof-readers concerned in this appeal were not qualified to make such 
corrections. In any event this justification of their action by the management can- 
not prevail in view of the finding of the Labour Court that the real reason for the 
termination of the services of the aforesaid three persons was to prevent them from 
getting the benefit of enhanced wages prescribed by the Wage Board. 


Mr. Tyagarajan is right in contending that the termination of the services of 
Ramiah by Visalakshi Achagam is not a subject-matter which can fall within the 
scope of the reference. The dispute is only between the Working Journalists and the 
Management of “Tamil Nadu” and we are not concerned with any action that might 
have been taken by the Visalakshi Achagam but the Labour Court has only dealt with 
the transfer of Ramiah to Visalakshi Achagam and has held that such transfer was 
not done in the usual course of administration but to prevent him from getting the 
benefit of the Wage Board decision. The award of the Labour Court is not vitiated 
on this account. 

In the view we have taken of the action of the management as regards the 
aforesaid three persons it is not necessary for us to discuss the question whether the 
management of an industrial concern can terminate the services of any of its work- 
men merely on the ground that other workmen with superior qualifications may be 
employed. It may be, the management will be entitled to terminate the services of 
inefficient workmen, i.e, workmen who are not able to do their duties properly. 
But we doubt if the management can terminate the services of a workman, because 
another with better qualification is available. It is not necessary for us to decide the 
question finally in this case. 


The appeal is allowed and the order of Balakrishna Ayyar, J., quashing the 
award of the Labour Court is hereby set aside and the writ petition filed by the first 
respondent that is the Management of “Tamil Nadu”, Madurai, is dismissed. 
There will be no order as to costs. 

V.S. ——- Writ appeal allowed. 
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` The plaintiff and the defendant entered into an agreement on 13th September, 1946, as regards 
the sale of certain property. The agreement contained a clause that on payment of the balance of 
consideration on or before roth October, 1946, the vendor will execute and register a proper and valid 
conveyance. In July, 1949, the plaintiff-vendee and the defendant-vendor agreed that in the place of the 
conveyance he would execute a release deed. On goth October, 1949, the vendor executed a release 
deed but he defaulted in getting the deed registered. The release deed contained a clause “the releasor 
hereby assures and declares that, whenever called upon by the releasee the releasor will do sign and 
execute the deeds and writings for better securing the estate.” The vendee filed a suit on goth October, 
1952, praying for a decree directing the vendor to execute and register a deed of release or in the alter- 
native an instrument of conveyance. 


The first part of the proviso to section 49 of the Registration Act effected a change in the pre- 
existing law to this extent, namely, (1) it placed it beyond doubt that an unregistered instrument, which, 
by reason of non-registration, is inoperative to affect immovable property, may be tendered in evi- 
derce to prove the agreement in pursuance of which the instrument was executed and (2) where an 
unregistered instrument contains a contract to execute a fresh document, the unregistered instrument 
may be tendered in evidence to prove the contract. 


The words ‘may be received as evidence of a contract’ occurring in the proviso mean ‘may be 
received in evidence to prove a contract’. Those words do not mean ‘may itself be read as a contract 
to execute a document in future.’ 


The proposition laid down in Venkatasami v. Krishnayya, (1893) 3 M.L.J. 169: 1.L.R. 16 Mad. 341, 
namely, that a deed of transfer, which by reason of non-registration is inoperative to affect the im- - 
movable property comprised therein cannot be read as an agreement to execute a deed of transfer in 
future continues to be a correct statement of the law on that point and its validity has not been affected 
by the enactment of the proviso to section 49 of the Act. 


_ On a question of construction it does not seem reasonable to say that a deed of transfer should, if 
registered, be read as a deed of transfer and should, if unregistered, be read as an agreement to execute 
a deed of transfer in the future. 


_ Tt cannot be said that in no case can a defendant, who has executed a document, which becomes 
inoperative for want of registration, be called upon to execute a fresh document. 


The right of a plaintiff who has an unregistered (and therefore inoperative) deed of transfer in his 
possession, to call for the execution of a fresh document fall under two classes. The first class of cases 
are those in which the plaintiff presented the document for compulsory registration and having failed 
to have the document registered instituted a suit for specific performance of the agreement to execute a 
deed of transfer. The second class of cases are those in which the plaintiff instituted a suit for specific 
performance, without having presented for registration the document which had been executed. 


In first of these two cases if the application for registration is refused by the registration authorities, 
his suit for specific performance would not be maintainable unless he had instituted a suit under 
section 77 of the Act and had failed in obtaining a decree for registration. If he had instituted a suit 
under section 77 and failed, his suit for the execution of a fresh deed of transfer may be decreed in his 
favour if it is found that the refusal to register the first document was on grounds which could not 
disentitle him to the equitable remedy of specific relief. 


In the second of the cases above referred to a plaintiff who, having obtained a deed of transfer 
which requires registration in order that it may become operative, institutes a suit for a decree direct- 
ing defendant to execute a fresh deed of transfer, without having presented for registration the deed 
which had been executed, cannot obtain a decree in such a suit unless the plaintiff proves that the 
failure to have the deed registered was not due to any wrongful act or negligence on his part. 


The language used in the unregistered release deed applies partly to the agreement made in 1946 
and partly to the agreement made in July,1949. In such circumstances, under section 97 oftheEvidence 
Act evidence may be given to show that the liability to execute the release deed acknowledged by the 
release deed was the liability undertaken under the agreement of July, 1949, although that agreement 
was not specifically referred to in the release. The liability acknowledged under the release was not 
discharged by the mere execution of the deed since it was not registered. The acknowledgment of 
liability contained in the release will save limitation for enforcing the agreement of July, 1949. 


In enforcement of the promise made by the defendant in the release deed to sign and execute all 
deeds and writings for better securing the estate, the plaintiff is entitled to have a proper deed of 
conveyance executed by the defendant at the plaintiff ’s cost and registered. 


A release deed can only feed title but cannot transfer title. If two persons claim title to the same 
property adversely to each other a release deed by the one to the other may be effective to complete 
or place beyond doubt the latter’s title to the property. 


Case-law discussed. 
Venkatasami v. Krishnayya, (1893) 3 M.L.J. 169 : I.L.R. 16 M. 341, considered. 


Appeal against the Decree’ of the Court of the Subordinate Judge of Nilgiris, 
at Ottacamund, dated 31st December, 1954 and passed in O.S. No226 of 1952. 
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The Judgment of the Court was delivered by 


Subrahmanyam, J.—The plaintiff appeals from the judgment of the learned 
Subordinate Judge, Ottacamund, dated 31st December, 1954, in O.S. No. 226 of 
1952, on his file. The plaintiff prayed for a decree directing the defendant to execute 
and register a deed of release or, in the alternative, an instrument of conveyance 
in respect of, the defendant’s undivided 1/6th share in the property known as 
Wakefield Estate, Nilgiris. The Subordinate Judge dismissed the plaintiff’s suit. 
Hence the appeal. 


On 13th September, 1946, the plaintiff-defendant and four others entered into 
the agreement Exhibit A-1. The document states that each of those six persons 
owned an undivided 1/6th share in the Wakefield Estate. The defendant and the 
four others agreed under that document to sell each his undivided 1/6th share in 
the estate to the plaintiff in consideration of his paying to each of them Rs. 10,000. 
Rs. 1,000 was paid on the date of the agreement.. Paragraph 3 of the agreement 
states : 


: “The purchaser will pay the balance of the purchase money, viz., Rs. Nine Thousand only to 
each of the vendors on or before the roth day of October, 1946 and on payment of the balance of the 
purchase money, cach of the vendors will executé and register in favour of the purchaser or his nominee 
a proper and valid conveyance of their sixth undivided share in the aforesaid premises known as the 
Wakefield Estate subject to the liabilities hereinbefore mentioned and deliver possession of their share 
to the purchaser. The costs of stamp on the conveyance and registration charges and purchaser’s 
Solicitors fees will be borne by the purchaser. And the purchaser will pay and discharge the liability 
under the mortgage indenture and under the aforesaid promissory note for Rs. Fifty-nine thousand 
only and all other liabilities payable in respect of the said Wakefield Estate.” 


The promissory note referred to in that paragraph is the note, which had been 
“executed by all the six persons in favour of one Ricobthas Fathaimull & Company 
for Rs. Fifty-nine thousand. Paragraph 5 of the agreement is in these terms : 


“ If the vendors should fail to execute and register the conveyance when called upon, purchaser 
will be either entitled to claim the refund of the deposit of Rs. One Thousand only from each of the 
vendors with interest at nine per cent. per annum from date of payment till date of repayment or to 
specifically enforce the agreement against the vendors”. 


The balance of Rs. 9,000 payable out of the price to each of the five venders 
named in Exhibit A-1 was duly paid by the plaintiff on 10th October, 1946. Exhibit 
A-6 is the receipt granted by the defendant acknowledging receipt of Rs. 9,000. 


The defendant and the four other vendors did not immediately execute a sale 
deed in favour of the plaintiff but sent to him the letter Exhibit B-3, which is in these 
terms : 


“ We shall execute the conveyance in respect of our one-fifth share within thirty days from this 
date as soon as you have arranged to release us from our liability to Messrs. RicobthasFathaimull & Co. 
under the promissory note, dated 15th August, 1946, as you obtained back the receipts issued by us 
six persons to 1g persons for Rs. 9,500 each”. 


The letter was signed by the defendant and three others on roth October, 1946, and 
by the fifth vendor on 16th October, 1946. 


The plaintiff alleged in the plaint that in July, 1949, he and the vendors (defend- 
ant and the four others) agreed that, in the place of a deed of conveyance, each 
of the vendors would execute a deed of release, and that, in pursuance of that oral 
agreement, three of the vendors had executed release deeds and had had them duly 
registered and that the fourth vendor being dead his legal representatives had agreed 
to execute and get registered a deed of release. In regard to the defendant, the. 
plaintiff alleged that he had executed a release deed Exhibit A-2 in favour of the 
plaintiff on goth October, 1949. The release was, however, not registered. “The 
plaintiff alleged that the defendant had failed to register the release deed executed 
by him and contended : 


“The plaintiff is entitled to enforce the agreement, dated 13th September, 1946, as-subsequently 
modified between the parties by compelling the defendant to execute and register a proper release 
deed or at least to execute and register a propef conveyance in favour of the plaintiff”... -~ > 
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On those allegations, the plaintiff prayed for a decree directing the defendant 
to execute and register a proper release deed or, in the alternative, a proper convey- 
ance of the defendant’s 1/6th share in the Wakefield Estate. 


. The defendant admitted execution of the agreement, dated 13th September, 
1946 and receipt of Rs. 10,000 the price payable to the defendant for his 1/6th 
share of the Estate. The defendant pleaded however that the plaintiff had not 
discharged the liabilities which, under paragraph 3 of the agreement, dated 13th 
September, 1946, he was bound to discharge, that that the defendant was not bound 
to execute any conveyance or release deed until those liabilities were discharged. 
The defendant denied that he had agreed in July, 1949, that he would execute a 
release deed instead of a sale deed. In regard to the release deed Exhibit A-2, the 
defendant pleaded that the date and month of the release deed filed in Court had 
been tampered with. He did not deny the genuineness of his signature found in that 
document. He pleaded that the suit to enforce the agreement of 1946 was barred 
by limitation. In regard to the alleged agreement to execute a release deed, the 
defendant pleaded that, even if true, the agreement had been performed by the 
execution of the release deed filed in Court and that the plaintiff was not entitled 
to ask for the execution of a fresh release deed. The defendant pleaded further 
that the agreement alleged to have been entered into in July; 1949, had, even if 
true, been superseded by the agreement executed by the plaintiff, on 29th November, 
1949. 
The release deed, dated goth October, 1949, contains a clause : 

“the releasor hereby assures and declares that whenever called upon by the releasee, the 
releasor will do sign and execute deeds and writings for better securing the estate at the cost of 
the releasee in manner aforesaid”. 

During trial, a contention was raised in the lower Court on behalf of the plaintiff 
that, on that clause, the plaintiff was entitled to call upon the defendant to execute 
a deed of conveyance. The defendant demurred. 


The learned Subordinate Judge found that the agreement on the part of the 
¡plaintiff to discharge the liabilities mentioned in paragraph 3 of the agreement, 
| dated 13th September, 1946, was not a condition precedent to the performance by the 
defendant of his obligation to execute a deed of conveyance ; that the agreement 
to execute a deed of conveyance had been modified in July, 1949, by an agreement 
ito have a deed of release executed in the place of a deed of conveyance or sale ; 
ithat the release deed Exhibit A-2 was in fact executed by the defendant on goth 
‘October, 1949, the date it bore, in performance of the agreement which had been 
entered into in July, 1949, to execute a deed of release in place of a deed of sale and 
ithat the agreement to execute a deed of conveyance or deed of sale had not been 
‘superseded by the agreement, dated 29th November, 1949. The learned Subordinate 
Judge held further tha. the suit, in so far as it sought to enforce the agreement of 
‘September, 1946, was barred by limitation, that the agreeement of July, 1949, to 
jexecute a deed of release in the place of a deed of sale having been performed by the 
lexecution of Exhibit A-2, (the deed of release, dated 30th October, 1949), the agree- 
[lment was not outstanding any longer for performance ; that the plaintiff having 
failed to present the document for compulsory registration and get it registered was 
mot entitled to ask for the execution of a fresh deed of release and that the clause in 
the release deed that the defendant would, whenever called upon, sign and execute 
all deeds for better securing the Estate did not entitle the plaintiff to call on the 
defendant to execute a deed of conveyance. On those findings, the learned Subordi- 
nate Judge dismissed the plaintiff’s suit. 

The first question for decision is whether, under the terms of the agreement, 
Exhibit A-1, the plaintiff was bound to diseharge the liability under the mortgage 
and the promissory note and other liabilities payable in respect of the estate (referred 
to in paragraph 3 of the agreement) before the plaintiff could call upon the 
defendant or any of the other four vendors to execute a conveyance, in respect of his 
undivided 1/6th share in the Estate. In paragraph 3 of the agreement, the plaintiff’s 
right to obtain a sale-deed is linked to his Sbheation to pay the price on or before 
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roth October, 1946. His obligation to discharge the mortgage promissory note and 
other liabilities is an independent obligation, which would give rise to a claim for 
damages in the event of the plaintiff not discharging those liabilities and the vendors 
or any of them being damnified thereby. Clause 3 of Exhibit A-1 says that, on the 
price being paid the vendors will execute and register in favour of the purchaser 
or his nominee a proper and valid conveyance”. Clause 5 of Exhibit A-1 says : 
“If the vendors should fail to execute and register the conveyance when called upon, the pur- 
chaser will be....entitled...... to specifically enforce the agreement against the vendors.” 
The effect of these two clauses is that, on paying the price, the plaintiff would 
become entitled to call on the defendant to execute a sale-deed and, if the defendant 
failed to execute a sale-deed, when called upon, the plaintiff would become entitled 
specifically to enforce the agreement and obtain a sale-deed. The plainitff’s 
right to sue for specific performance would accrue on the defendant’s failure, after 
receipt of the price, to execute a sale-deed on being called upon to do so. Agreeing 
with the learned Subordinate Judge, we hold that the discharge of the mortgage and 
the promissory note and the other liabilities referred to in the last sentence of clause 3 
of Exhibit A-1 was not integrally connected with the plaintiff’s right to ask for a 
sale-deed or the defendant’s liability to execute and register a sale-deed. The 
defendant’s liability to execute and register a sale-deed arose as soon as, after payment 
of the price, the plaintiff called upon the defendant to execute a sale-deed. 


After receiving on 10th October, 1946, the entire balance of the. price payable 
under the agreement Exhibit A-1, the defendant wrote to the plaintiff the letter 
Exhibit B-3 in which he said that he would execute the conveyance in respect of his 
1/6th share “ within thirty days from this date as soon as you have arranged to 
release us from our liability to Messrs. Ricobthas Fathaimull & Co.” The defen- 
dant (D.W. 2) does not say that, subsequent to the execution of the agreement 
Exhibit A-1, the plaintiff entered into a fresh agreement by which he bound himself 
not to ask for a sale-deed until the liabilities referred to in the last sentence of para- 
graph 3 of the agreement had been discharged by the plaintiff Exhibit B-3 cannot 
therefore be read as proving a subsequent agreement between the plaintiff and the 
defendant in regard to the conditions to be fulfilled before the plaintiff could call upon 
the defendant to execute a sale-deed. Exhibit B-3 appears to have been sent by 
the defendant in the belief that, under the agreement Exhibit A-1, the plaintiff 
was not entitled to call for a sale-deed until he had discharged the debt due on the 
promissory note in favour of Messrs. Ricobthas Fathaimull & Co. That belief 
was unfounded. Therefore, the fact that the defendant wrote on 1oth October, 
1946, that he would execute a sale only after the promissory note had been discharged 
cannot affect the plaintiff’s right under Exhibit A-1 to demand a sale-deed as 
soon as he had paid the price. 


The next question for determination is whether the plaintiff and the defendant 
agreed in July, 1949, that, in the place ofa conveyance, which under Exhibit A-1 
the defendant had promised to execute, the defendant would execute a deed of 
release. A deed of release was actually executed by the defendant in favour of the 
plaintiff. 

The reason why a deed of release was executed instead of a conveyance is that 
one Sivarama Iyer, who had been a Revenue Inspector and who was a document 
writer, advised the parties that a rélease deed would be less expensive than a convey- 
ance but would be equally effective and the parties accepted his advice. According 
to P.Ws, 1 and 2, Sivarama Iyer, gave that advice and all the five vendors including 
the defendant accepted the advice and agreed in July, 1949, to execute release deeds. 
Two of the five vendors executed the release deeds Exhibits A-3 and A-4 in August, 
1949. P.W. 2 another of the vendors executed the release deed Exhibit A-5 in 
November, 1949. The fact that each of the vendors executed a release deed in the 
place of a conveyance renders the evidence of P.Ws. 1 and 2 probable, namely, that 
before August, 1949, there had been an agreement between all the vendors on the 
one hand and the plaintiff on the other that release deeds should be executed in. 
the place of conveyance. The defendant denies that he agreed to execute a release. 
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deed. We accept the evidence of P.Ws. 1 and 2 and hold-that the defendant and 
the four other vendors named in Exhibit A-1 agreed with the plaintiff in July, 1949, 
on the advice and in the presence of Sivarama Iyer, to execute release deeds in the 
place of conveyances. 


The agreement entered into in July, 1949, that release deeds would be executed 
modified, only on that point, the agreement Exhibit A-1. In every other respect, 
Exhibit A-1 remained in full force and effect. After July, 1949, the agreement 
had to be given effect to with words “ deed of release” substituted for the word 
“conveyance”. Otherwise the rights and liabilities under Exhibit A-1 remained 
unaffected. 


e 

It appears to have been contended in the lower Court though that contention 
was not repéated at the hearing of the appeal, that the modification that a release: 
deed would be executed in the place of a conveyance could not be given effect to. 
because that was a modification in a written agreement made by an oral agreement.. 
Proviso 4 to section 92 of the Evidence Act enacts that the existence of any distinct 
subsequent oral agreement to modify a contract, whose terms have been reduced 
to writing, may be proved, except in cases in which such contract is by law required 
to be in writing or has been registered according to the law in force for the time 
being as to the registration of documents. The agreement Exhibit A-1 being an 
agreement to convey, though reduced to writing, is not required by law, to be in 
writing. The agreement was not registered under the Indian Registration Act.. 
The agreement could therefore be validly modified by the oral agreement entered 
into between the parties in July, 1949. 


The next question for decision is whether the defendant executed the release 
deed Exhibit A-2 on 30th October, 1949. The defendant does not deny his signature 
to the document. He admits that he read the document before he signed it. In the 
written statement, the defendant stated “ the date and month of the alleged release: 
deed.... have been tampered with”. He did not specify the month or the date 
when he executed the document. He suggested to the plaintiff in cross-examination 
that the month was corrected from September to October. He did not suggest 
that any alteration in the date (apart from the month) had been made. As D.W. 2, 
however, the defendant said that he signed Exhibit A-2 in January, 1949. That is 
also the evidence of his witness D.W. 3. The learned Subordinate Judge thinks 
that the document had been typed out on goth January, 1949 and that, since the 
defendant signed the document on goth October, 1949, the word “ January”? was. 
erased and the word “ October ” substituted. It is not likely that the document 
was typed out in January, 1949, because the agreement to execute a release deed 
was entered into only in July, 1949. It is probable that this particular release deed 
and other release deeds were typed out in July. The probability also is that the 
space for typing the date and the month were left blank and were filled in at the 
time of the execution of each of the release deeds by the respective releasors. We 
accept the evidence of P.Ws. 1 and 2. We do not believe D.W. 2 or D.W. 3. We 
find that the defendant executed the release deed Exhibit A-2 on the date it bears 
namely goth October, 1949. 


The release deed Exhibit A-2 has not been registered. The defendant delivered 
the document to the plaintiff after executing it. We have to fix the responsibility 
for its non-registration. The plaintiff could of course have presented the document 
in the office of the appropriate Registrar for registration. In that event, notice 
would have gone to the defendant. There is no reason to think that he would 
have denied registration. If he denied registration, there would have been an 
enquiry and, if registration was eventually refused by the registration authorities, 
the plaintiff would have had to institute a suit under section 77 of the Registration 
Act. But the plaintiff did not present the document for registration. We have to 
consider whether the omission was wilful or due to negligence or whether the omission 
was due to causes for which the plaintiff cannot justly be held responsible. ‘There 
is no reason to think that the plaintiff did not want to have the document registered. 
Therefore, wilful failure to present the docuntent for registration may be ruled out. 


42 
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The question then is, whether the failure to have the document registered was due 
to negligence on the part of the plaintiff or due to causes for which he cannot justly 
be held responsible. 


In paragraph 7 of the plaint, the plaintiff alleges that the defendant has failed 
to register the release deed executed by him. In paragraph 13 of the written state- 
ment, the defendant pleads : 


“ Having failed to get the said release deed compulsorily registered by pursuing the procedure 
known to law, the plaintiff cannot now file this suit.” 


Under Exhibit A-1 the defendant promised “ to execute and register in favour 
of the purchaser or his nominee a proper and valid conveyance”. No conveyathce 
would be valid unless it was registered. The defendant undertook the obligation 
of having the conveyance, which he could execute, duly registered. That obligation 
would, under the agreement as modified in July, 1949, attach itself to the release 
‘deed. That obligation on the part of the defendant to have the conveyance registered 
was not discharged by handing the document over to the plaintiff. Since the defen- 
dant had expressly undertaken the duty of having the document registered, the 
defendant would, after handing the document over to the plaintiff, have to call upon 
- him to present it for registration or to deliver it back to the defendant for being 
presented for registration. It is only if the plaintiff declined, on being so called 
upon, either to present the document for registration or to deliver it to the defendant 
that the defendant would be relieved of his obligation to have the document regis- 
tered ; and not otherwise. The defendant does not say that he called on the plaintiff 
to present the document for registration or deliver the document to him (defendant) 
for being presented for registration. Therefore, the responsibility for non-regis- 
‘tration on the specific promise embodied in Exhibit A-r is that of the defendant 
and not that of the plaintiff. À 


But let us assume that, by taking the document from the defendant, the plaintiff 
undertook responsibility for getting the document registered. That is to say, let 
us treat this as an ordinary case, where the vendor agrees to execute a conveyance, 
without specifically agreeing also to have the conveyance registered. Even in such 
a case the agreement would not be fully performed until the vendor has done all 
that he is required to do to have the document duly registered. This is because an 
agreement to execute a conveyance necessarily implies an agreement. to execute a 
valid conveyance, that is to say, an agreement to have a conveyance executed, and, 
where it requires registration, to assist in such registration. Let us assume that the 
case before us is an ordinary case of that kind, where the vendor who has promised 
to convey immovable property executes a deed of conveyance and places it in the 
hands of the vendee. The plaintiff says as P.W. 1 that Exhibit P-1 could not be 
registered as the defendant evaded and did not come when asked to do so. In 
‘cross-examination on that point, he says: 


“I know that a document has to be registered within four months of its execution. I did not 
‘seek compulsorily registration as I thought he would execute anot her”. 3 


‘The evidence, in other words, is that the plaintiff was requesting the defendant 
from time to time to go to the Registrar’s Office and get the document registered, 
but that the defendant, on some ground or other, put the plaintiff off and that the 
plaintiff did not present the document for registration because the plaintiff believed 
‘that even if the time allowed for registration got past, the defendant would execute 
a fresh release deed and have it registered. The plaintiff, if his evidence be true, 
was willing to allow the defendant to have the document registered at his convenience 
and believed that, if it was inconvenient for the defendant to have the document 
registered within the time allowed, the defendant would execute a fresh release deed 
and get it registered. If that evidence be accepted, it would follow that responsi- 
bility for non-registration is on the defendant and not on the plaintiff. The defen- 
dant as D.W. 2 says there was no demand to register the document. That is not 
‘probable at all. The plaintiff is bound in the usual course to have asked the defen- 
‘dant to go to the Registrar’s Office to have thc document registered. 
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We accept the plaintiff’s evidence and find that the document could not be 
registered as the defendant evaded and did not go to the Sub-Registrar’s Office 
when asked to do so and that the plaintiff did not present the document for regis- 
tration because he believed in good faith that if the time for registration of that 
particular document expired, the defendant would execute another release deed 
and get it registered. We hold that the responsibility for failure to have the docu- 
ment registered is the defendant’s and not the plaintiff's. 


The next question for decision is whether the agreement to execute a release 
deed became superseded. by Exhibit B-2, the agreement, dated goth November, 1949. 
(The date 29th November, 1949 in the defendant’s written statement appears to 
bea mistake for goth November, 1949). The point was not argued at the hearing 
of the appeal.. It is adequately considered in paragraph 10 of the learned Subordi- 
nate Judge’s judginent. Exhibit B-2 relates to the discharge by the plaintiff of certain 
liabilities of the business which had been carried on under the name and style of 
<“ Wakefield Tea Estate Company”. It has nothing to do with the execution of a 
release deed by the defendant or the registration of the release deed which had been 
executed by the defendant on goth October, 1949, or the performance of the obli- 
‘gations undertaken by the defendant in and by the release deed Exhibit A-2. We 
find that Exhibit B-2 does not impair the obligations of the defendant under the 
agreement Exhibit A-1 or under the oral agreement entered into in July, 1949, or 
under the release deed Exhibit A-2. 


The plaintiff prays in the plaint that the defendant be directed to execute and 
register a proper deed or in the alternative a proper conveyance of the defendant’s 
1/6th share in the Wakefield Estate. A proper release deed has been executed 
but it has not been registered. The point for decision is whether the plaintiff is 
entitled to call on the defendant to execute a fresh release deed. We have found 
that the defendant agreed in July, 1949, to execute a release deed. But if this suit 
be regarded as a suit to enforce the agreement of July, 1949, questions of limitation 
would arise because the suit was instituted only on goth October, 1952. No such 
‘question would arise if the deed of release Exhibit A-2 could itself be read as an 
agreement to execute a release deed and if the suit may be regarded as a suit to 
enforce that agreement. The point for decision is whether a sale deed or other 
instrument relating to immovable property, which for want of registration, is in- 
operative to affect such property, may be read as an agreement to execute a fresh 
sale deed or other instrument in the same terms as the unregistered instrument. 
That question was answered in the negative in Venkataswami v. Krishnayyat. The 
appellant’s learned counsel argues that that answer has been rendered obsolete by the 
Proviso to section 49 of the Indian Registration Act enacted by the Transfer of Pro- 
perty (Amendment) Supplementary Act (XXI of 1929) which took effect on 1st 
April, 1930. That argument makes it necessary for us to consider the reasons for 
‘the enactment of the Proviso and ascertain the limits of the field of the operation. 


The facts in Venkataswami v. Krishnayya’, were these. The defendant agreed 
‘with the plaintiff to transfer a mortgage deed. In pursuance of that agreement 
the deed of transfer was executed. It was not registered. The plaintiff instituted 
the suit, which gave rise to the second appeal, praying for registration of the docu- 
‘ment or for the execution and registration of a fresh deed of transfer. The trial 
‘Court and the lower appellate Court passed a decree that the defendant do execute 
and register a fresh deed of transfer. In second appeal, Muttuswami Ayyar and 
‘Handley, JJ. held that it was out of the question that a decree could be passed direct- 
ing registration of the deed of transfer which had been executed. The document 
‘would have to be presented for registration within the period allowed and, since 
‘the period had expired, no decree directing its registration could be passed. The 
Jearned Judges had then to consider whether the decree passed by the lower Courts 
directing the execution of a fresh deéd of transfer was correct. On that question, 
` the learned Judges said : 








1. (1893) 3 M.L.J. 169 ° 1.L.R. 16 Mad. 941. 
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“ The fallacy of thẹ lower Courts consists in treating the document (Exhibit A) as evidencing: 
merely an agreement to transfer the mortgage, whereas it purports to be an operative transfer of the 
mortgage. If it had been merely an agreement to transfer contemplating a future formal deed of” 
transfer, it would not have required registration, section 17 (h). The agreement to transfer the mort- 
gage was so far carried out that the deed of transfer was executed and no suit will lie to compel defen- 
dant to do that which he has already done. The only act wanting on his part to complete the contract 
was to register the deed of transfer, and this act, as we have shown, he could only be compelled to do 
by the proper proceeding under the Registration Act, followed by suit under section 77, if plaintiff fail-- 
ed to obtain his right by such proceedings.” > ` 


Two distinct propositions are laid down in the passage quoted above. The- 
first is this. A deed of transfer could not be read as an agreement to execute a deed 
of transfer. The second proposition is this, viz., that the suit, in so far as it prayed 
for the execution of a fresh deed of transfer should be regarded as a suit to enforte- 
specific performance of the agreement in pursuance of which the unregistered deed 
of transfer had been executed and since that agreement had been performed in part 
by the defendant by executing a deed of transfer, he could not be compelled to per-- 
form that part of agreement a second time. After executing the document, the 
defendant was under an obligation to assist in the registration of the document.. 
That he could do only after the document was presented for registration. Since the 
plaintiff failed to present the document for registration, the defendant was not at. 
fault at all and the plaintiff could not call upon the defendant to undo the effects- 
of his (plaintiff’s) own default. 


Let us consider the first proposition, namely, thata deed of sale or of release 
relating to immovable property, which, for want of registration, is incapable of 
affecting such property, cannot be read as an agreement to execute a deed of sale or 
deed of release in future so as to form the foundation for a suit for specific performance. 
That proposition formulated in Venkataswami v. Krishnayya) was reaffirmed 27 years. 
later in Thayarammal v. Lakshmi Ammal?. The facts in the latter case were that the 
plaintiff, who had obtained a sale deed from the defendant, failed to get it regis- 
tered. The failure wasdue to his own default in the payment of the purchase 
money. Thereafter he sued for a decree directing the defendant to execute a fresh 
sale deed and get it registered. The Court held that, since no default was attribu- 
table to the defendant and since it had been on the other hand, that it was the fault 
of the plaintiff in not paying the consideration that led to the document remaining 
unregistered, the case was within the principle of Venkataswami v. Krishnayyat. The 
Court re-affirmed the proposition that it was not open to the plaintiff, in regard to a 
document which had become inoperative by reason of non-registration, to call on 
the Court to read it as an agreement to sell. An expression of opinion to the contrary 
made in Venkata Seetharamayya v. Venkataramayya® was pronounced to be an obiter 
dictum and was dissented from. 


Dealing with the contention that a sale-deed which had become inoperative 
for want of registration should be read as agreement to sell, Coutts-Trotter, C.J., 
said in Satyanarayana v. Chinna Venkatarao*. 


“T should have thought it a very vicious method of construction to say that a document, which 
purports to be one thing is to be allowed to be treated, when it is found imperfectly to contain what 
it purports to be, as a valid document of a different order altogether”. 


The judgments referred to above were handed down before the introduction 
by the Transfer of Property (Amendment) Supplementary Act (XXI of 1929) of 
the existing Proviso to section 49. The section (so far as relevant) as it stood 
before the Amendment, read 


“No document required by section 17....to be registered shall— 


(a) affect any immovable property comprised therein, or.............00 


(c) be received as evidence of any transaction affecting such property, 
unless it has been registered. ” 


1. (1893) 3 M.L.J. 169: 1.L.R. 16 Mad. 3. (1912) ILL.R. 37 Mad. 418. 

341. i 4. (1925) IL.L.R. 49 Mad. 302 : 50 M.L.J- 
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‘The following proviso was added to the section by the Transfer of Property 
(Amendment) Supplementary Act : 


“Provided that an unregistered document affecting immovable property and required by 
this Act...... to be registered may be received as evidence of a contract in a suit for specific perfor- 
mance under Chapter II of the Specific Relief Act, 1877...... ra 

It is argued that that proviso has the effect of rendering obsolete earlier decisions 
which lay down that a sale deed, which, for want of registration, is inoperative to 
affect the property comprised in it, cannot be read as an agreement to sell the 
property in future. The proviso itself does not say so. All that the proviso says 
is that, where a person sues to enforce a contract for the sale of immovable property 
and tenders in evidence in such suit a document affecting such property, which is 
required tọ be registered but is not registered, no order declining to receive such 
document in evidence may be passed on the mere ground that the document is not 
registered. Where a person, who has an unregistered sale deed in his possession, 
sues for specific performance of an agreement to sell the property comprised in such 
sale deed, what he really seeks is the enforcement of the agreement in pursuance 
of which the sale deed was executed. . In such a case, one of two defences may be 
taken by the defendant. He may deny the agreement that is pleaded in the plaint 
by the plaintiff, or, admitting the agreement, the defendant may plead that, in 
pursuance of the agreement the unregistered sale deed in the possession of the plain- 
tiff has been executed and that the plaintiff is not entitled to demand that, on that 
point, the agreement be performed a second time. Suppose that the alleged initial 
agreement to sell the property was oral and that the defendant denies the agreement, 
then the unregistered sale deed may be used to prove that there was an earlier 
agreement to sell the property. The proviso to section 49 which took effect on 1st 
April, 1930, enables the unregistered sale deed in such a case to be tendered in 
evidence with a view to prove the antecedent agreement to sell. When such ante- 
cedent agreement is proved, the question whether, notwithstanding the execution 
of the unregistered sale deed, the antecedent agreement to sell is outstanding for 
enforcement would have to be heard independently and decided. 


There is one other category of cases in which a definite alteration in the law 
was effected by the enactment of the proviso. Such alteration was the immediate 
purpose of the enactment. The law applicable to that category of cases was laid 
‘down by the Judicial Committee of the Privy Council in Skinner v. Skinner}, In that 
case, there was an instrument of transfer which created a present interest in immov- 
able property. ‘The document, in order to be operative to affect the property, had to 
be registered. But it was not registered. The document, however, contained an agree- 
ment that the defendant would execute another document, if called upon by the 
plaintiff. But that agreement that the defendant would execute another document 
-was a term of the transfer purported to be effected by the document. Their Lord- 
ships held that, because the agreement that the vendors would, if so required, execute 
in future a registered sale deed was one of the terms of the transfer and therefore an 
integral part of the transfer, the document could not be admitted in evidence to 
‘prove that agreement. That particular state of the law was effectively altered 
by the enactment of the proviso. By reason of the proviso, an agreement to execute 
a document, which is contained in an instrument of transfer and which forms part 
of the terms of the transfer, may be proved by admitting the instrument of transfer 
in evidence, notwithstanding, that the instrument is not registered and is therefore 
inoperative to affect the immoveable property comprised therein. 


The first part of the proviso to section 49, which has been quoted above, effected 
a change in the pre-existing law to this extent, namely, (1) it placed it beyond doubt 
that an unregistered instrument, which, by reason of non-registration, is inoper- 
ative to affect immovable property, may be tendered in evidence to prove the agree- 
ment in pursuance of which the instrument was executed and (2) where an unregis+ 
tered instrument contains a contract to execute a fresh document, the unregistered 
instrument may be tendered in evidence to prove the contract. The words “ may 
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be received as evidence of a contract ” occurring in the proviso mean, in our opinion, 
“ may be received in evidence to prove a contract.” Those words, namely, ‘‘ may 
be received as evidence of a contract” do not, in our opinion, mean “ may itself 
be read as a contract to execute a document in future”. The question whether 
the enactment of the proviso has affected the rule laid down in Venkataswami' ve 
Krishnayya) that a deed of transfer which, for want of registration, is inoperative to 
affect the property comprised therein, cannot be read as agreement to execute a 
document in future, was left open in Manicka Goundan v. Elumalai Goundan®. Our 
answer to that question is in the negative. 


On a question of construction it does not seem reasonable to say that a deed 
of transfer should, if registered, be read as a deed of transfer and should, if unregis- 
tered, be read as an agreement to execute a deed of transfer in the future. 


The Full Bench decision in Muruga Mudaliar v. Subba Reddiar®, relied on by the 
learned counsel for the appellant does not touch the present question. In that case; 
there was an agreement of lease which, for want of registration, was inoperative 
to affect the property comprised in it. The plaintiff sued for damages for breach 
of the agreement of lease. ‘The question was whether the document was admissible 
in evidence. It was held that it was. No question arose in that case of the plain- 
tiff’s right to read. the document as other than it was, namely, as an agreement of 
lease. 


We hold that the proposition laid down in Venkataswami v. Krishnayya, namely 
that a deed of transfer, which by reason of non-registration, is ineffective to affect 
the immovable property comprised therein, cannot be read as an agreement to 
execute a deed of transfer in future, continues to be a correct statement of the 
law on that point and that its validity has not been affected by the enactment 
in 1929-1930 of the proviso to section 49 of the Registration Act. 


We have now to consider the second proposition laid down in Venkataswaml v. 
Krishnayya*, relating to the right of the plaintiff, who has in his possession an unregis- 
tered deed of transfer, to call on the defendant to execute a fresh deed of transfer. 
Where a plaintiff sues for the execution of a fresh document, what he really does is 
to seek specific performance of the agreement in pursuance of which the document 
in his possession was executed. The defence is that, since the document has been 
executed, the plaintiff cannot call on the defendant to perform that part of the 
agreement a second time. It is obvious that that cannot form a complete defence 
in all circumstances. The document may be destroyed by fire or may be lost 
due to causes beyond the control of the plaintiff. In such a case, it has been held 
that the plaintiff is entitled to have a fresh document executed. (Please see Nynakka 
Rowthen v. Vavana Mahomed Naina Rowthen*). The defendant or persons interested 
in him may abstract the document and may make it unavailable to the plaintiff 
for being presented for registration. In such a case again, the plaintiff would 
obviously be entitled to call on the defendant to execute a fresh document and get - 
it registered. (Please see Chinna Krishna Reddi v. Doraiswami Reddi®). It cannot 
therefore be said that in no case can a defendant, who has executed a document 
which becomes inoperative for want of registration, be called upon to execute a 
fresh document. 


Cases which have dealt with the right of a plaintiff, who has an unregistered 
(and therefore inoperative) deed of transfer in his possession, to call for the execution 
of a fresh document fall under two classes. The first class of cases are those in which 
the plaintiff presented the document for compulsory registration and, having failed 
to have the document registered, instituted a suit for specific performance of the 
agreement to execute a deed of transfer. ‘The second class of cases are those in which 
the plaintiff instituted a suit for specific performance, without having presented 
for registration the document which had been executed. 





1. (1893) 3 M.L.J. 169 : I.L.R. 16 Mad. 341. 4. (1869) 5 M.H.C.R. 123. 
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Satyanarayana v. Chinna Venkatarao1, was a case in which the plaintiff had pre- 
sented the document for registration. The registration authorities refused regis- 
tration as against the grd defendant. The plaintiff did not institute a suit under 
section 77 of the Registration Act for a decree directing the document to be regis- 
tered. Instead the plaintiff instituted a suit for a decree directing the execution 
of a fresh document and registration of such document. This Court held that the 
remedy of specific performance was an equitable remedy, which was not available 
to a person who had been guilty of laches. Coutts-Trotter, C.J., said : 


“ How it can be said that a man who was given an express statutory remedy by an Acct of legis- 
lature under section 77 of the Registration Act and has failed to take advantage of it has not been 
guilty of laches and is entirely free from blame passes my comprehension. It appears to me that a 
man who has failed to adopt the remedy expressly provided by the statute cannot come to this Court 

- and ask for an exercise in his favour of discretionary and equitable remedy ”. 


In that view, the suit was dismissed. That decision was followed in Venkata- 
subbayya v. Venkatarathnamma?. 


The question arises, what happens if the plaintiff’s suit under section 77 of the 
Registration Act to compel registration of the document fails. Would he be entitled 
thereafter to institute a suit for specific performance? That question is answered 
in Manicka Goundan v. Elumalai Goundan*. The document considered in that case 
had been executed by defendants 2 and 3. After its execution, the second defendant 
had sold the property to the first defendant by a sale deed which they ante-dated. 
By reason of the execution of that sale deed, the third defendant added at the end of 
the sale deed executed in favour of the plaintiff, the following sentence : “ should 
any dispute arise in respect of this, it shall not concern us”. The plaintiff presented 
the document for registration. The second defendant declined to consent to regis- 
tration on the ground of that unauthorised addition made by the third defendant in 
the sale deed in favour of the plaintiff. The sale deed was registered as against 
the third defendant. Registration was refused as against the second defendant. The 
plaintiff instituted a suit under section 77 of the Registration Act for a decree 
directing registration. The suit was dismissed. He filed an appeal. During the 
pendency of the appeal, he filed the suit for specific performance of the agreement 
to execute a sale deed. The appeal preferred against the decree passed in the suit 
under section 77 was dismissed. The suit for specific performance was decreed 
by the District Judge in Appeal. The District Judge directed defendants 1 and 
2 to execute a fresh sale deed in favour of the plaintiff in regard to a half of the pro- 
perty. That decree was confirmed in second appeal. There was an appeal under 
the Letters Patent. The Court held that, since registration was refused against 
the second defendant because of the alteration made by the third defendant, the 
first plaintiff could not, .by reason of his consenting to the alteration made by the 
third defendant, be held to be guilty of such conduct as would preclude him from 
obtaining the relief of specific performance. In that view, the judgment pronounced 
in second appeal was confirmed. 


The position, in law, of a person, who, after presenting a deed of transfer for 
registration, institutes a suit for a decree directing the execution of a fresh deed of 
transfer, is this. If his application for registration is refused by the registration 
authorities, his suit for specific performance would not be maintainable unless he 
had instituted a suit under section 77 of the Registration Act and had failed in 
obtaining a decree directing registration. If he had instituted a suit under section 77 
and failed, his suit for the execution of a fresh deed of transfer may be decreed in 
his favour if it is found that the refusal to register the first document was on grounds 
which could not disentitle him to the equitable remedy of specific relief. 


We have now to consider the second class of cases where the plain- 
tiff, having an unregistered `` (and for that reason inoperative) document in his 
possession, sues for a decree directing the execution of a second document. 

1. (1925) 50 M.L.J. 674: LL.R. 49 Mad. 2 (1954) 1 M.L.J. 396. i 
302. è 3. (1956) 2 M.L.J. 536. 
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Venkataswami v. Krishnayya1, was a case in which the plaintiff sued for the execution 
of a second document without having presented the first document for registra- 
tion. The lower Courts found that the defendant was not justified in his refusal - 
to register the document. On that ground, this Court did not allow the defendant- 
appellant his costs. That decision, if it stood by itself, would seem to make it a 
rigorous rule of law that a person who had obtained a document but had failed to 
‘present it for registration would not, -while he continued in possession of the 
document, be entitled, in any circumstances, to institute a suit for a decree directing 
the execution of a second document. The rigour of that rule has, however, been 
modified by subsequent decisions. In Thayarammal v. Lakshmi Ammal®, the learned 
Judges said that, if the failure to have the document registered had beenedue 
to act of God or to conduct amounting to fraud on the part of the executant or to 
any default attributable to him, then, the plaintiff might be entitled to a decree 
directing the defendant to’ execute a fresh document. Valambalachi v. Duraiswami 
Pillai’, was a case in which, again, the plaintiff’s suit to have a second document 
was dismissed. The learned Judge, however, made the qualifying observations : 


“ I do not wish to be understood to say that there may pat be proper cases apart altogether 
from the provisions of the Registration Act in which a purcha’ à of property who had accepted a 
document unregistered will not be entitled to come to Court~.:nd ask for specific performance of 
‘the contract on the ground that it has not been properly performed. But such a case must be made 
‘out on the particular facts.” ' 


A . 

In Venkatasubbayya v. Venkatarathnamma‘, the learned Judges, who said that a 
plaintiff, whose application for registration had been refused by the registration 
authorities and who had not instituted a suit under section 77 of the Registration 
Act, could not institute a suit for decree directing the execution of a second document, 
added by way of obiter: 


“ Tt would be a different matter if this unregistered document is sought to be reccived as evidence 
-of a contract in a suit for specific performance if the party has not set in motion the machinery provided 
‘by the Registration Act under sections 72 to 76.” 


In Manicka Goundan v. Elumalai Goundan®, in which this Court affirmed the decree ` 
‘which directed the defendant to execute a fresh sale deed in favour of the plaintiff, 
who had failed in his suit instituted under section 77 of the Registration Act, the 
‘Court said : 


“ Taking the case of an agreement to sell, it cannot be said that the contract has been fully per- 
formed till there is a properly executed document which is also registered. It cannot be said that 
the moment a document is executed the contract ceases to be in force. The purchaser is always 
entitled to insist upon his right to have a proper registered instrument. Every vendor is bound to 
do all that is necessary to perfect the title of the purchaser, which includes the execution and registra- 
tion ofa proper conveyance. It is true that the purchaser can resort to proceedings under the Regis- 
tration Act and the special statutory remedy under section 77 of that Act to obtain registration of 
the- executed document. But if for any reason it becomes impossible to obtain registration after 
resort to such proceedings or because of other circumstances which prevent any resort to such proceed- 
ings under the Act, then undoubtedly the vendee is entitled to bring a suit for specific performance of 
the agreement to sell in his favour. This does not, however, mean that every such suit should be 
decreed. Being an equitable remedy a Court is not bound to grant specific performance in every 
case in which an agreement has not been carried out in its entirety. Well established equitable consi- 
-derations would justify a Court refusing to grant the relief of specific performance. ‘To take an obvious 
‘case, if the vendor duly executes a sale deed and hands it over to the vendee and the vendee neglects 
to present it for registration within the time prescribed and therefore loses his right to have it registered, 

_ a Court may well say that the plaintiff has only to blame himself for not securing registration and 
therefore he would not be entitled to any relief because of his own negligence ”. 


SS aa 
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The result of the decisions is that a plaintiff who, having obtained a deed of 
transfer which requires registration in order that it may become operative, institutes 
a suit for a decree directing the defendant to execute a fresh deed of transfer, with- 
out having presented for registration the deed which had been executed, cannot 
obtain a decree in such suit unless the plaintiff prove’ that the failure to have the 
‘deed registered was not due to any wrongful act or negligence on his part. 


. In this case, we have given reasons for the view that the failure to have Exhibit 
A-2 registered was not due to any wrongful act or negligence on the part of the 
plaintiff. We have found further that, under the terms of Exhibit A-1, as modified 
by, the oral agreement of July, 1949, it was the defendant’s duty not merely to exe- 
cute a deed of release but also to have it registered and that the defendant has failed 
to discharge’ that obligation of having the document registered. We hold that pro- 
vided that the suit is in time, the plaintiff is entitled to specific performance of the 
“agreement entered into in July to execute and register a deed of rel ease. 


The agreement to execute a deed of release was entered into in July, 1949. The 
suit was instituted on 3oth October, 1952. The question is whether the suit is in 
time. Exhibit A-2 executed on goth October, 1949, states that it was executed in 
pursuance of the agreement dated 13th September, 1946, under which the defen- 

‘dant was bound to relinquish his right, title and interest to the plaintiff. Under 
the agreement, dated 13th September, 1946, however, the defendant became liable 
to execute a conveyance and not a deed of release. His liability to execute a deed 
of release arose under the agreement entered into in July, 1949. Therefore, the 
liability to execute a release deed acknowledged in Exhibit A-2 is a liability which 
arose under the agreement of July, 1949. The language used in Exhibit A-2 applies 
‘partly to the agreement Exhibit A-1 and partly to the agreement of July, 1949. The 
whole of the language does not apply correctly to the agreement Exhibit A-1. In 
such circumstances, evidence may be given to show that the liability to execute 
the release deed acknowledged by Exhibit A-2 was the liability undertaken under 
the agreement of July, 1949, although that agreement is not specifically referred to 
in Exhibit A-2 (Please see section 97 of the Evidence Act). ‘The liability acknow- 
ledged under Exhibit A-2 was not discharged by the mere execution of the release 
deed. Exhibit A-2 cannot be regarded as a document discharging the liability 
until it was registered. It has’ not been registered. Therefore, the acknowledg- 
ment of liability contained in it can be given effct to for the purpose of saving limi- 
tation for enforcing the agreement of July, 1949. 


We hold that the plaintiff is entitled to a decree directing the defendant to 
execute release deed. 


The plaint contains an alternative prayer that the defendant be directed to 
execute a conveyance. Under Exhibit A-1, the defendant promised to execute 
a conveyance. But that promise was superseded by consent by the promise made in 
July, 1949, that a deed of release would be executed and is not outstanding for en- 

‘forcement. We hold that the plaintiff is not entitled to ask for the execution of 
conveyance on the basis of the agreement Exhibit A-1. 


The plaintiff’s claim to have a conveyance executed is rested in the alternative - 
` on the agreement contained in Exhibit A-2. Exhibit A-2 (release deed) states : 


. _“ the releasor hereby assures and declares...... that whenever called upon by the releasee 
the releasor will do sign and execute all deeds and writings for better securing the estate,” 


The Proviso to section 49 of the Registration Act enables Exhibit A-2 to be 
received in evidence to prove the agreement. The plaintiff’s learned counsel in 
the lower Court appears unfortunately to have failed to tell the learned Subordinate 
Judge that a release deed would not be effective to transfer title. A release deed 
can only feed title but cannot transfer title. If, for example, the plaintiff claims 
that he has acquired title to the defendant’s 1/6th share in the estate by adverse 
possession and the defendant contests that position, a release deed by the defendant 
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would be effective to place beyond doubt the fact of the plaintiff having acquired 
title by adverse possession. Iftwo persons claim title to the same property adversely 
to each other, a release deed by the one to the other may be effective to complete 
or place beyond doubt the latter’s title to the property. But it is not the case here 
that the plaintiff and the defendant claimed the undivided 1/6th share in the estate, 
which is in suit, adversely to each other. Exhibit A-1 proceeds on the basis that the 
undivided 1/6th share belonged to the defendant to the exclusion of the plaintiff. It 
is true that the plaintiff himself owned another undivided 1/6th share and that, by 
transfers effected by the four other persons he became entitled to an undivided 
5/6th share. But yet except as purchaser he had no claim to make to the defendant’s 
1/6th share. Title to that share could hence be acquired only by a proper deed of 
conveyance or by adverse possession. The plaintiff had not acquired title by adverse 
possession when he instituted the suit. In order that title to the estate might be 
secured to him, it was necessary that he should have a proper deed of conveyance. 
Even if Exhibit A-2 had been registered, the plaintiff would need a deed of con- 
veyance in order to become owner otherwise than by adverse possession. The ex- 
pression “all deeds and writings for better securing the estate ” cannot be limited 
to deeds or writing which were in the contemplation of the parties at the time óf 
the execution of Exhibit A-2. Any deed or writing, which the plaintiff may subse- 
quently find to be necessary in order to secure title, would, under that clause in 
Exhibit A-2 have to be executed by the defendant, provided the plaintiffs claim 
that such further document be executed was reasonable and ‘the plaintiff offered 
to bear the expenses of the execution and registration of such document. Among 
the many reservations which Srinivasa Aiyangar, J., made in his exhaustive judg- 
ment if I may say so, in Valambalachi v. Duraiswami Pillai, is the following : 


7 2 
“ Ifin a sale or sale deed there should be a covenant for further and better assurance, the 
right to get a fresh document may conceivably be covered by such a covenant.” 


That was said before the amendment of section 49 of the Registration Act by the 
introduction of the proviso. The proviso places the plaintiff’s right in that matter 
beyond the plea of controversy. We hold that, in enforcement of the promise made 
by the defendant in Exhibit A-2 to sign and execute all deeds and writings for better 
securing the estate, the plaintiff is entitled to have a proper deed of conveyance 
executed by the defendant at the plaintiff’s cost and registered. 


Exhibit A-2 is dated goth October, 1949. The suit was instituted on goth 
October, 1952, the last day of limitation, for enforcing the promise contained in 
Exhibit A-2. It is alleged that the plaintiff is disentitled, on the ground of laches, 
to a decree for specific performance. On that question, we adopt with respect the 
following obseivations made by Sir Barnes Peacock in Lindsay Petroleum Company 
v. Hurd. 


“ Now the doctrine of laches in Courts of Equity is not an arbitrary or a technical doctrine. Where 
it would be practically unjust to give a remedy, either because the party has by his conduct does that 
which might fairly be regarded as equivalent to a waiver of it, or where by his conduct and neglect 
he has, though perhaps not waiving that remedy, yet put the other party in a situation in which it 
would not be reasonable to place him if the remedy were afterwards to be asserted, in either of these 
cases, lapse of time and delay are most material...... The situation of the parties having...... in 
no substantial way been altered, either by the delay or by anything done during the interval, there 
is in these circumstances nothing to give special importance to the defence founded on time.” 


The appellant, we have found, is entitled to a decree directing the defendant 
to execute either a deed of release or a deed of conveyance. The appellant’s learned 
counsel requested during arguments that a decree directing the defendant to exe- 


cute a deed of conveyance might be passed. We hold that a deed of conveyance 
is necessary in order to secure title to the plaintiff. ` 


We allow the appeal and set aside the judgment and decree of the learned 
Subordinate Judge. ‘There will be a decree ‘directing the defendant to execute 
a proper .deed of conveyance to the plaintiff of the defendant’s undivided 1 /6t 
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share in the estate in accordance with the terms of Exhibit A-1. Time for 
execution, two months from this date. In default, a document will be executed 
by the Court on behalf of the defendant and will be duly registered. The appe 
lant will have his costs in both Courts. 


V.S. ` — Appeal allowed: 
aN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


PRESENT :—MR. JUSTICE RAMACHANDRA IYER. 


N. _ Saradambal Ammal .. Petitioner” 
v. . 
The Chief Controlling Revenue Authority, Board of Revenue .. Respondent. 


Stamp Act (II of 1899), section 57 (1)—Reference to High Court under —If the Revenue Authority could 
be directed to refer a case by the issue of a varie —Di ference between a reference by the Revenue Authority and a 
reference under directions of High Court. 


Constitution of India (1950); Article 226—Issue of writ under—If could apply-to cases under section 57 0) 
of the Stamp Act. 


It maybe thaton the terms of section 57of the Stamp Act the Chief Controlling Revenue 
Authority would have jurisdiction to refer any matter under that section to the High Court only if 
it is pending before him. When once the Revenue Authority has decided a matter there would 
be no right to make a reference to the High Court. 


But in cases arising under Article 226 of the Constitution when the assistance of the Court is 
sought to issue an appropriate writ to direct a reference under section 57 (1) of the Stamp Act the 
pendency of the case before the Revenue Authority is not of much importance. While the Revenue 
Authority may not have power to refer a matter under section 57 (1) of the Stamp Act when it is 
not pending before it the High Court can, under Article 226 of the Constitution, direct the 
Revenue Authority to refera case under the section even after Revenue Authority has decided 
the matter finally. 


Nanak Chand v. Board of Revenue, A.1.R, 1958 All, 320, differed. 


Petition praying that in the circumstances stated therein and in the affidavit 
filed therewith the High Court will be pleased to issue a Writ of mandamus directing 
the respondent to refer the case relating to order, dated grd November, 1956, in 
B.P. Rt. No. 5409 on his tile, to the High Court, Madras, under section 57 (1) of 
the Indian Stamp Act. 


N. K. Mohanrangam Pillai and N. K. Pattabhiraman, for the Petitioner. 
The Additional Government Pleader (K. Veeraswami), for the Respondent. 


The Court made the following 


OrvER.—This is a petition for the issue of a writ of mandamus under Article 226 
of the Constitution, directing the Revenue Board, Madras, the Chief Controlling 
Authority, to refer the case to the High Court under section 57 (1) of the Indian 
Stamp Act (which will for the sake of convenience be referred to as the Act). 


The petitioner, Saradambal Ammal, and two others, namely, Nooruddin 
Sahib and Natesa Gramani, entered into a tripartite arrangement on 16th 
February, 1956, under which the properties which I shall refer as A,B and 
C were exchanged inter se so that Saradambal got C properties, Nooruddin 
Sahib A properties and Natesa Gramani B properties. ‘The document, which 
is styled as exchange, was stamped as two exchanges under Article 26 of 
the Indian Stamp Act. It was presented for registration to the Sub-Registrar 
_ of Saidapet. That Officer received the document, but, as he felt a doubt 

about the sufficiency,of the stamp, He referred the matter to the Registrar of 
Assurances, Madras, who was the Collector, within the meaning of the Act. 
The Registrar of Assurances was of the opinion that the document should 
i 


É 








* W,P. No. 214 of 1957. ? 24th April, 1959. 
(4th Vaisakha—1881 Saka). 
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be construed as three conveyances, that an additional duty of Rs. 42 together with 
penalty of Rs. 5 would be leviable, and that in addition a deficit registration fee of 
Rs. 5-4-0 should also be collected. In this the Collector was presumably acting 
under section 40 (1) (b) of the Indian Stamp Act. The Sub-Registrar directed the 
petitioner to pay the deficit stamp duty by his order, dated 3rd April, 1956. 
The petitioner did not pay the additional stamp duty required of her. She moved 
the Registrar of Assurances to reconsider the order of the Sub-Registrar, or refer 
the question to the Collector of Madras. The Registrar of Assurances saw no reason 
to revise the order of the Sub-Registrar. The petitioner, thereafter, filed a petition 
before the Chief Controlling Revenue Authority under section 56 of the Stamp Act, 
praying that the document may be declared to have been properly stamped, ahd 
that it may be regarded as two conveyances. In the alternative she prayed that 
the case might be referred tothe High Court under section 57 (1). The Chief 
Controlling Revenue Authority, the first respondent, by its resolution, dated 
grd November, 1956, held that, the document comprised really three conveyances, 
and that there was no reason to interfere with the orders of the Registrar of Assu- 
rances. It also found that there was no necessity to refer the matter to the High 
Court, as the stamp duty involved was not much, and as the point involved was not 
intricate. The petitioner has, thereupon, filed this petition under Article 226 of 
the Constitution for the relief already mentioned. 


Although the Chief Controlling Revenue Authority has stated in its order that 
the decision as to proper stamp duty payable in respect of the document does not 
raise any intricate question, it is clear, on a reading of the document, that such a 
question of Jaw arises in its construction, viz., as to whether the document is nothing 
more than two exchanges, as a result of the tripartite arrangement, or whether it 
comprises three conveyances. The other reason given by the first respondent, that 
the amount of stamp duty involved is not much, could hardly be held to be sufficient 
reason for its refusal to act under section 57 (1). 


The ground, on which this petition is resisted on behalf of the respondent, is 
that in the circumstances of the case there would be no jurisdiction in the respondent 
to refer the matter to the High Court under section 57 (1) of the Act. It is contended 
that such a reference can only be of a matter, which is pending before the Revenue 
Authority and which has to be disposed of after obtaining the opinion of the High 
Court. It is further contended that, as the matter has been decided in the present 
case both by the Registrar of Assurances and the Chief Controlling Revenue Autho- 
rity, there would be no case in respect of which a decision of the High Court is neces- 
sary. In support of that contention, the learned Additional Government Pleader 
relied upon The reference made under section 57 of the Indian Stamp Act. In that 
case there was an adjudication by the Collector under section 31 of the Stamp 
Act as to the duty with which an instrument was chargeable. One of the parties 
to the document applied to the Board of Revenue for refund of duty, and the ques- 
tion was referred to the High Court. It was held that under section 31 the Collector 
had determined the duty with which the instrument was chargeable, and as 
the determination had become final, and there being no case pending to be disposed 
of by the Revenue Authority, there was no jurisdiction to make a reference under 
section 57. In the next case, namely, Reference under Stamp Act, section 57 (2)? this 
question was more elaborately considered. In that case a Sub-Registrar, acting under 
section 33, impounded two documents and forwarded the same to the Collector 
who under section 40 (1) (a) certified that they were exempt from stamp duty. 
At the instance of the Inspector-General of Registration, the Board of Revenuc 
referred the question of proper stamp duty to the High Court under section 57. 
It was held by a majority of the Judges that the High Court had no jurisdiction to 
“case”, in 
section 57 means a case that has not been already finally and conclusively determined 
by the Collector or other competent authority, and that unless the Revenue 
authority has still resting upon it the duty of disposing of a case, it is not intended 
0090959 II 
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by the statute that it should have a right to make a reference to the High Court. Cook 
and Kelvey, In ret, was a case where the Collector determined the duty under section 
31 without referring the case to the Chief Controlling Revenue Authority. ‘The party 
to the document applied to the Board of Revenue to interfere with the ruling of 
the Collector, and the latter authority referred the matter to the High Court under 
section 57 of the Act. It was held that unless the Revenue Authority had resting 
upon it the duty of disposing of a case, there would be no right to make a reference 
to the High Court, as the opinion of the High Court was merely to guide it in dis- 
posing of an actual concrete case. To the same effect is the decision of the Allaha- 
bad High Court in Board of Revenue v. Lakshmipat?. It is, no doubt, correct to say 
that on the terms of section 57 the Chief Controlling Revenue Authority would have 
jurisdiction to refer only a pending case for the decision by the High Court. But 
“after the Constitution the matter might- stand on a different footing. As under 
Article 226 of the Constitution it would be open to the High Court to issue a writ 
of certiorari to quash an order of an inferior Tribunal finally deciding the duty pay- 
able, the question of pendency of the case has not much importance when the person 
aggrieved has sought the issue of a writ under Article 226 of the Constitution. In 
Appalanarasimhalu v. The Board of Revenue, Madras*, a document was impounded 
under section 33 of the Stamp Act and a levy was made of the deficit stamp duty and 
penalty. An appeal was preferred to the Collector, which, however, failed. There- 
upon, a revision petition was filed before the Revenue Board, and that too was dis- 
missed. Then the petitioner in the case filed a petition to the Revenue Board to 
refer the matter to the High Court. The Revenue Board refused to accede to the 
request of the petitioner. Thereupon, a petition under Article 226 of the Consti- 
tution was filed for the issue of a writ of mandamus or appropriate writ, directing the 
Revenue Board to refer the matter to the High Court under section 57 of the Indian 
Stamp Act. Subba Rao, J., as he then was, held that the High Court could issue 
a writ for directing the Revenue Board to refer the question involved in the case. 
In Shaninugha Mudaliar v. Board of Revenue*, there was a levy of stamp duty and penalty 
by the Revenue Divisional Officer. An appeal against that order proved futile. 
Thereupon, a petition for the issue of a writ of certiorari was sought. But this Court 
refused to issue a writ. On being moved by the petitioner, this Court directed a 
reference under section 57 of the Indian Stamp Act. In so doing, this Court 
followed the decision of the Supreme Court in Chief Controlling Revenue Authority v. 
Maharashira Sugar Mills, Lid.®. It may be noticed that in both the cases the High 
Court directed the Chief Controlling Revenue Authority to make a reference under 
section 57 after the decision had been given by the Authority on the question of 
stamp duty leviable. In Nanak Chand v. Board of Revenue®, the learned Judges have 
not accepted the two decisions of this Court on the ground that the question, whether 
a reference under section 57 could lie when there was no case pending before the 
Chief Controlling Revenue Authority, was not considered therein. With great respect 
to the learned Judges of the Allahabad High Court, I am of the view that for the 
purpose of the issue of an appropriate writ under Article 226 of the Constitution, that 
question would not arise. If, in the opinion of the High Court, the final decision cf 
the Revenue Authority was without jurisdiction, or was vitiated by an error on the face 
of the record, the High Court would have ample jurisdiction to issue a writ and there- 
by quash the final order of the Revenue Authority. In such a case the matter would 
be pending before the Revenue Authority and the High Court would have juris- 
diction to direct a reference under section 57 (1) of the Act. I am, therefore, of opinion 
that whatever might have been the position before the Constitution, by virtue of 
Article 226, the High Court’s power to issue an appropriate writ to direct a reference 
under section 57 (1) of the Act does not depend upon the pendency of a case before 
the Chief Controlling Revenue Authority. The result is that while the Chief Con- 
trolling Revenue Authority may not have power to refer the matter under section 
57 (1) in a case where there is no matter pending before it, that is to say, after the 


. 1932 Cal. 736. 1037: A.I.R. 1955 Mad. 304. 
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matter had been disposed of by any subordinate authority or by itself, the matter 
would be different when the High Court is approached under Article 226 of the 
Constitution for the issue of a writ of certiorari to quash the final order of the inferior 
Tribunal, or to issue a writ of mandamus to direct the Chief Controlling Revenue 
Authority to refer the case. If such a direction is given, the order, which has finally 
disposed of the matter, is deemed to have been quashed and the matter set at large: 
I am, therefore, of opinion that it would be open to this Court to issue an appro- 
priate writ in the circumstances of the case. 


The conclusion can, however, be reached ‘in another way. Under section 57 
the Chief Controlling Revenue Authority may state any case referred to it under sec- 
tion 56 (2) or otherwise coming to its notice and refer such case with its opinion to 
the High Court. In the present case there has been no reference by tħe Collector 
under section 56 (2). But it can be said that the matter had otherwise come to its 
notice, when the petitioner filed a revision petition before the Chief Controlling 
Revenue Authority. Section 56 (1) states :— 


“The power exercisable by a Collector under Chapter IV and Chapter V and under clause 


(a) of the first proviso to section 26 shall in all cases be subject to the control of the Chief Con- 
trolling Revenue Authority.” 


The question, therefore, is whether an appeal or revision lies in a matter like 
the present one to the Chief Controlling, Revenue Authority under section 56 (1). 
As I indicated already, the order of the Collector should be deemed to be one under 
section 40 (1) (b). The learned Additional Government Pleader has invited my 
attention to the two references reported at pages 751 and 752 in I.L.R. 25 Madras. 
In the former case the adjudication by the Collector was under section 31 which 
occur in Chapter III of the Act. Section 56 (1) would not obviously apply to the 
adjudication under Chapter III. That Chapter contains only two sections. Sec- 
tion 31 applies to a case where any instrument, whether. executed or not and whether 
previously stamped or not, is brought to the Collector and the person bringing 
it applies to have the opinion of that officer as to the duty with which it is chargeable, 
and pays a fee of such amount as the Collector may in each case direct. Section 
32 enables the Collector to certify whether full duty has been paid. It is obvious 
that under that provision the adjudication is made on the invitation of the party, 
and, therefore, he could not possibly contest its correctness. Under that section 
if the Collector feels a doubt he would be entitled to refer the matter under section 
56 (2) and ask for the opinion of the Chief Controlling Revenue Authority. 
There is no right of appeal provided in regard to what is merely the opinion of the 
Collector. But the matter is entirely different in regard to the provisions of Chapter 
IV. There is no such invitation by the party. Whether the party likes it or not, 
the appropriate authority would have to adjudicate the stamp duty payable, and 
if there is deficit, it proceeds to collect the same together with penalty. It is, there- 
fore, necessary to provide for an appeal in regard to such cases. In A reference under 
section 57, the Indian Stamp Act!, a Sub-Registrar impounded two documents 
under section 33 and forwarded them under section 38 (2) to the Collector, 
who, under section 40 (1) (a), certified that they were exempt from stamp duty. 
It may be noticed that the decision of the Revenue Authority was in favour of the 
party. A certificate was issued by the Collector. The Inspector-General of Regis- 
tration did not, however, agree with the opinion of the Collector and reported the 
matter to the Board of Revenue, which, in turn, referred the question to the High 
Court. It was held by a majority of the Judges that in such a case there would be 
no power of control under section 56 (1) and consequently the Board had no power 
to refer the matter to the High Court. Bashyam Ayyangar, J., held that after the 
Collector had decided a case and granted a certificate, the Revenue Authority had 
no power to interfere under section 56 (1). Moore, J., who agreed with Bashyam 
Ayyangar, J., in regard to the incompetency of the reference in a matter of certificate 
granted under section 40 (1) (a), however, held that the Board could interfere after 
an order was passed under section 40 (1) (b) though a certificate had been granted. 


t. (1902) LL.R. 25 Mad. 752 (F.B.). 
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In a stamp reference by the Board of Revenue, it was held that if a Collector had taken 
action under section 40 (1) (b) of the Indian Stamp Act and issued a certificate, a 
reference under section 57 would be incompetent. The question was considered 
by a Special Bench of Allahabad High’ Court in Board of Revenue v. Lakshmipat?. 
In that case a Collector, to whom the Court sent a document under section 38 (2) 
acting under section 42 (1), had certified that a proper duty and penalty had been 
paid. The Bench held that after the issue of the certificate there was no case pend- 
ing before the Chief Controlling Revenue Authority within the meaning of section 
57 (1), and that, therefore, there could be no valid reference. In coming to the 
conclusion, the learned Judges followed the statement of law enunciated by 
Bashyam Ayyangar, J., in The reference under the Stamp Act®. The distinction 
between a case where an excess duty and penalty were levied by the Collector 
and paid by the party which resulted in the issue of a certificate under ` 
section 42, and a case where the duty though levied, was not paid is made on the 
basis of the terms of section 56 (1) which appears to give right of appeal only in 
regard to a case where the powers exercisable by the Collector under Chapters IV 
and V are exercised. It is, no doubt, an anomaly that a person who pays stamp 
duty promptly is in a worse position in that he is denied the right of appeal in case 
where the levy by the Collector is wrong, whereas a person, who has defaulted in 
. the payment of the duty, is able to approach the higher authority under section 56. 
On that question, the view of Moore, J., is in conflict with that of Bashyam Ayyan- 
gar, J. It is not, however, necessary for the purpose of the present case to resolve 
that conflict, as the increased duty levied by the Registrar of Assurances has not 
been paid by the petitioner. In regard to such matter Bashyam Ayyangar, J., has 
observed at page 760 in I.L.R. 25 Madras, thus :— 

“If the party delays payment there will necessarily be an interval between the impounding or 
the receipt by the Collector of the instrument and his certifying, and the Board can interpose its control 
during such interval and in fact it will be perfectly open to the Board under section 56 (1) to require 
that in all cases in which the Collector may have to proceed under sections 40, 41 and 42 or in 
regard to particular classes of instruments the Collector should, before certifying under section 40 or 42, 
send a return to the Board giving the required particulars which will enable the Board to interpose, 
if necessary, its control before the Collector makes the certificate....And, further until the Collector 
exercises in favour of the party concerned the various powers conferred on the Collector by the sections 
above referred in Chapters IV and V, the Board, has full scope to interpose its control under section 
57 (1) at the instance of the party concerned or otherwise and require the Collector to exercise his 
power as it directs. I think it highly probable that in section 56 (1) the draftsman advisedly qualified 
the word ‘ powers ° by the adjective ‘ exercisable’ with a view to denote the intention of the Legisla- 


ture that the Collector’s powers are to be controlled by the Board of Revenue only before they have 
been actually executed and a right has thereby accrued to a party”. 


It is, therefore, clear as the duty had not been paid the matter would be 
subject to the controlling jurisdiction of the Board of Revenue. It would, there- 
fore, be a case which could properly come within its notice and the Board could, 
under the provisions of section 57, refer such a matter when so requested by the 
party concerned. In Chief Controlling Revenue Authority v. Maharashtra Sugar Mills, 
. Lid.,* the Supreme Court held that the Chief Controlling Revenue Authority has a 
duty to make a reference when it is called upon to do so by the party affected, and 
that if it declines to do so, it will be within the power of the High Court to direct the 
Authority to discharge the duty and make a reference. I, therefore, direct the res- 
pondent to refer the question to this Court as to the stamp duty payable, namely, 
whether the document in question comprises two exchanges or whether it is really 
made up for three conveyances. There will be no order as to costs. 


R.M. Directions given 


I 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMACHANDRA IYER. 


C. V. Rajagopalachariar ..  Petitioner* 
> U. “ 
The State of Madras by Collector, Tanjore .. Respondent. 


Madras Land Revenue Surcharge Act (XIX of 1954) and Madras Land Revenue (Additional Surcharge) 
Act (XXX of 1955)—Validity. 

It is now well settled that under the scheme of the ryotwari settlement of land tenure in this part 
of the country the full ownership of the land is vested in the ryotwari proprietor and land revenue is a 
tax imposed by virtue of the prerogative right of the State and the liability to pay land revenue does 
not rest on any contract. This prerogative of the State has been followed by legislation, viz., Madras 
Revenue Recovery Act, 1864. The actual levy of the tax was delegated to the Board of Revenue. 
A settlement once’ made would ordinarily hold good for a period of 30 years and the assessment could 
not be arbitrarily enhanced by an executive act of the Government during the period covered by the 
settlement as a settlement once arrived at is in the nature of an engagement between the Government 


and the ryotwari pattadar. 

But this limitation cannot apply to the legislature which has plenary powers of legislation. The 
Madras Land Revenue Surcharge Act (XIX of 1954) and Madras Land Revenue (Additional 
Surcharge) Act (XXX of 1955) being passed by the legislature could not be assailed on the ground 
that if such an act has been done by the executive it would be invalid as contravening the terms of 
the Settlement. The Madras Act XIX of 1954 and XXX of 1955 are valid enactments and are not 
discriminatory and do not violate Article 14 of the Constitution. 

Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed with W.P., No. 41 of 1957, 
the High Court will be pleased to issue, writs of certiorari, calling for the records | 
relating to the orders, dated 17th May, 1956 and 26th September, 1956 and passed 
by the District Collector of Tanjore, in R.C. Nos. 26411/55 M-1, and 37193/56 
M-4, respectively and quash the said orders. 


© V. C. Viraraghavan and P. S. Balakrishna Ayyar, for the Petitioner. 


The Advocate-General (V. K. Tiruverkatachari) and The Additional. Govern- 
ment Pleader (K. Veeraswami), for the Respondent. 


The Court made the following 

OrprErR.—These Petitions are filed under Article 226 of the Constitution to call 
for the records relating to the orders of the District Collector of Tanjore in R.C. 
No. 26411/56 M-1 and R.C. No. 37193/56 M-4, and to quash orders passed thereon 
on 17th May, 1956 and 26th September, 1956, respectively. ~ 


. , The petitioner is a ryotwari pattadar owning about 250 acres of land in Edayur 
and Keepalerumazhai villages in Thiruthuraipoondi Taluk, Tanjore District. 
He also owns lands in South Arcot and Chingleput Districts. The total land 
revenue assessed on his lands is Rs. 1,691-9-6. This assessment was based on the 
ryotwari settlement effected in 1924. In 1954, the State Legislature passed, the 
Madras Land Revenue Surcharge Act (XIX of 1954) enabling the Government to 
levy a surcharge on a landholder who.was liable to pay a sum exceeding Rs. 500 
as land revenue per year. That Act was.followed by another Act XXX of .1955 
which provided for the levy of an additional surcharge. The result is that in addi- 
tion to the ordinaty assessment of land revenue payable by a Jandholder there was 
an additional tax levied in respect of land held by a pattadar who paid more than 
Rs. 500 by way of land revenue. The petitioner filed a declaration of the extent 
of lands held by him in the State and the land revenue payable in respéct thereof 
before the Tahsildar, Tiruthuraipoondi, on 7th March, 1955. Under section 
5 of Act XIX of 1954 he was provisionally assessed to surcharge at Rs. 502-1-0 
on 27th April, 1956 and notice of the provisional assessment was served upon him 
allowing time for filing objections thereto... No objections were,- however, filed 
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within the time allowed and the authorities thereupon proceeded to make a final 
assessment on 17th May, 1956. A demand followed which required the petitioner 
to pay a sum of Rs.502-1-0 within 7 days from the date of service of the notice. 
‘That assessment was for fasli 1364. In respect of the next fasli no declaration was 
filed by the petitioner and he was provisionally assessed by way of surcharge in a 
sum of Rs. 502-1-0 adopting the previous year’s figures. In response to the notice 
of the provisional assessment the petitioner filed objections. That covered the 
objection to the assessment of the earlier fasli. In the objections the petitioner did 
not question the correctness of the levy but only challenged the validity of the Land 
Revenue Surcharge Acts. In the meanwhile the Collector proceeded to take steps 
for recovery of the land revenue surcharge due from the petitioner for fasli 1364. 
Thereupon the petitioner filed the two petitions for the issue of writs of certiorari 
to call for the records relating to the assessment of surcharge for the two faslis 1364 
and 1365 and for quashing the orders relating to the levy. 

In support of the petition an affidavit has been filed by the petitioner. Therein 
he has referred to the fact of phenomenal ravages of nature like the cyclone, drought, 
pest and unpresedented rains affected the Tanjore District in the years 1952 to 
1956 and that his lands yielded very little income during those years. ‘The petitioner 
had applied to the Government for remission of Kists in accordance with the provi- 
sions of Board’s Standing Orders Nos. 13 and 14. While remission was granted for 
several persons, it is the complaint of the petitioner that none was granted to him. 
That was by reason of G.O. No. 580, Revenue, dated 26th February, 1953, which 
directed that the benefit of the remission of land revenue should not be given to 
pattadars in a Taluk paying in all an annual assessment of more than Rs. 100 
and to persons who were assessed to income-tax. The petitioner complains that 
this Government Order is discriminatory and unjust and that he would be entitled 
to a remission like other Pattadars in respect of the years where there had been 
failure of crops due to natural causes. Under the Explanation to section 3 of the 
Madras Land Revenue Surcharge Act of 1954 the land revenue remitted is not 
deemed to be a land revenue payable for the purpose of the section. If, therefore, 
the land revenue had been remitted as according to the petitioner it should have been, 
there would be no occasion for a levy of surcharge. But the petitioner not having 
been given remission by virtue of G.O. No. 580 of 1953, he would be liable to pay 
not merely the full land revenue but also a surcharge as well. In the petition, 
therefore, both the validity of the Government Order No. 580 of 1953 as well as the 
validity of the two enactments of 1954 and 1955 levying surcharge are attacked. 
‘There is also a further complaint in the petition in regard to the levy of a cess under 
section 78 of the Local Boards Act. 

On behalf of the petitioner it is first contended that the Madras Act XIX of 
1954 and XXX of 1955 are invalid for two reasons. The first is that as under the 
ryotwari system the land revenue assessment is fixed till the next settlement is effected, 
. it would not be open to any authority to increase the land revenue during the subsis- 

tence of the settlement. I already referred to the fact that the previous ryotwari 
settlement took place in the year 1924 and it is admitted that till this date no fresh 
settlement had been effected although the practice has been to effect a settlement 
once in 30 years. Under the notification issued by the Government regarding 
settlement of ryotwari lands in the year 1924, revenue was fixed at a certain rate. 
It is claimed that fixation of revenue amounts to engagement by the Government 
with the owners of the lands and binding on either party so that it would not be 
open to the Government to levy any further tax except by way of revision of the. 
ryotwari settlement. Section 3 of the Madras Land Revenue Surcharge Act XX of 
1954 states : 

“Every landholder who is liable to pay a sum exceeding Rs. 500 for fasli is liable to the Govern- 

_ ment in respect of lands held by him in the State and shall pay to the Government for that fasli a 
surcharge on the land revenue payable by him in respect-of all lands held by him at the following 
wates ye a nas ma a ey Gots Sare 
Section 4 of the Act makes a surcharge payable by the landholder recoverable 
as land revenue. Section 5 invests the Tahs#dar of the Taluk, in which the land- 
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holder: holds lands, with a power to call for opinion regarding the extent of 
the property. Section 7 gives the power. to make rules. Act XXX of 1955 was: 
enacted to provide for a further surcharge on the. land revenue assessment. at the 
rate. Section 3 of that Act authorises a levy of surcharge. Section 4 makes that 
surcharge recoverable as a land revenue. Section 5 enables the distribution 
of the additional surcharge amongst the local authorities in accordance with.. 
the rules. Section 6 gives the . power -to make rules. The word ‘surcharge’: 
implies an excess or additional burden or amount of money charged. 
Therefore, a surcharge of land revenue would also partake the character of land 
revenue and should be deemed to be an additional land revenue. Although section. 
4. of the two enactments referred to above only deems it to be recoverable as a land: 
revenue it is manifest that the surcharge would-be a part of the land revenue. The’ 
effect of the two Acts would be, therefore, to increase the land revenue’ payable by 
a landholder to the extent of the surcharge levied.’ If, therefore, a surcharge levy: 
has beeri made, the Government would be enabled to collect a higher amount by 
way of land revenue from a ryotwari pattadar than what was warranted by the 
terms of the previous ryotwari settlement. The question to be decided is whether 
such an increase of land revenue in a ryotwari village could be validly made before: 
effecting a fresh ryotwari settlement. 


Mr. V. C. Viraraghavan, the learned advocate for the petitioner, referred to the: 
decision in Bell v. Municipal Commissioner for the State of Madras*, for the position that. 
the assessment on lands was by virtue of prerogative which has been understood.’ 
to lie within certain limits. In this connection reference was made to the observa- 
tions of Bhashyam Ayyangar, J. It was stated that the Crown had according to- 
the common law of India certain prerogatives notably the prerogative of imposing’. 
by an executive act assessment on lands and varying the same from time to time.. 
The nature and incidence of the ryotwari system has been considered in Madathapu: 
Ramayya v. The Secretary of State for India*. In that case the appellant had put up a. 
shed and a small construction on a land which is part of a public highway. The 
Government relying upon the provisions of the Revenue Recovery Act II of 1864 
imposed on him a prohibitory assessment. One of the items claimed in the action 
was for the refund of the amount collected by way.of prohibitory assessment. It 
was held that the basis of the land revenue was that the person from whom it was. 
collected had an interest in the land and if a person was trespasser there would be 
no occasion for levying the land revenue, as the land in respect of which he had. 
committed trespass could not be said to be legally owned by him. It was, therefore 
held that the provisions of the Revenue Recovery Act of 1864 could not apply to’ 
that case. While considering the case whether the trespasser over a land could be: 
rade liable to pay land revenue by way of prohibitory assessment the learned. 
Judges had. to consider the features of the ryotwari system. Subramania Ayyary, 
J» adverting to the fundamental principles governing the assessment and collection, 
of land revenue in ryotwari areas observed at page 389 as follows : 

“ It may not perhaps be superfluous to point out that in the actual exercise of the prerogative of” 
thé Crwon above, referred to, the Crown is not supposed to proceed without any regard to definite, 
and well-established principles ; for neither in olden times nor now, has the Crown been held’ 
entitled to more than a fixed share of the produce—be it the theoretical one-sixth of the Hindu’ 
writings or the half-nett gain proclaimed by the present Government as the share it takes òr- 
some other: ; section 58 of the Revenue Recovery Act having been enacted in order to save the Crown: 
from endless litigation in Courts to which but for such a provision it would be exposed, having regard to 
the intricate details necessarily incident to a system of assessment, involving in theory at least the 
ascertainment of the produce of every acre of land in the country and the commutation of the Crown’s. 
share thereof with reference to market prices for a definite period such as the usual thirty years for- 
which settlement money rates are fixed.” 

In Prasada Rao v. Secretary of State for India®, the Privy Council 
referred to the- practice under the ryotwari settlement to make periodical’ 
settlements with ryots whereby the Government share in the produceé was- 
computed ‘and the lands were separately classified and held that the 
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actual payment was incapable of increase during the period for which 
séttlement was made. In Secretary of State for India v. Ramalingachariart it was 
held that when once a ryotwari land was classed as dry under a settlement for 
a period of 30 years such a land cannot during that period be reclassified as wet 
änd if a demand was made by the Government for increased assessment such a 
demand was ultra vires. A suit to declare such an assessment as illegal and to obtain 
a refund of the amount levied was therefore held maintainable and not barred by 
section 58 of the Revenue Recovery Act. The matter was again considered in 
Kelu Nair v. Secretary of State for India®. In that case Government sought to levy 
increased assessment in respect of certain lands known as Kumiri lands during the 
subsistence of a ryotwari settlement. The learned Judges held that a notification 
by which the Government makes a ryotwari settlement for 30 years was binding 
on the Government and that it would not be open to them to increase or enhance 
the rate fixed, under the settlement during the period of go years for which the notifi- 
cation was made. The learned Judges referred to the nature of the ryotwari 
tenure and held that the origin of the power to levy assessment to arable land was 
by virtue of a prerogative of the Crown and that in the actual exercise of the prero- 
gative the Crown could not proceed without any regard to definite and well-esta- 
blished principles one of them being that the rate of assessment fixed at a particular 
settlement could not be increased during the subsistence of that settlement. From 
the principles laid down in the cases referred to above it is contended that such rates. 
fixed at the time of the previous ryotwari settlement in the year 1924 could not be 
altered during the subsistence of the settlement. It was then urged that it would 
not be open even to the Legislature to increase that rate under the guise of a revenue 
surcharge of land revenue. The validity of this contention depends upon the nature 
of the land revenue assessment and the power of the Legislature to vary during the 
subsistence of a prior ryotwari settlement. , 

The incidence of a ryotwari tenure has been considered in a number of decisions.. 
That was a system conceived for the purpose of collection of land revenue without 
the aid of a middleman, the ryots being treated as proprietors of their holdings 
liable to pay assessment directly to the Government. The features of a ryotwari 
settlement has been considered in Gopalan v. State of Madras. Under that system 
the Government does not purport to grant any title deed to the proprietor. What 
is given is only a patta, which has been held to be, not a title deed, but only a bill 
or an evidence of the fiscal arrangement between the ryot proprietor and owner. 
Although no title deed as such is granted to the pattadar, there is no doubt that the 
interest of the pattadar is a proprietary right over the soil. The Madras Land 
Encroachment Act ITI of 1905 which was passed to counteract the decision in Mada- 
thapu Ramayya v. The Secretary of State for India‘ incidentally declared what is Govern- 
ment property. Section 2 referred to the property of the Government and among: 
the properties which are, excepted from the ownership of the Government are 
lands held under a ryotwari tenure. That would indicate the recognition by the 
Legislature that the pattadar is the owner of the property. The provisions of the 
Madras Revenue Recovery Act II cf 1864 is consistent only with the pattadar being 
such owner. The term ‘]landholder’ had been defined to comprise a holder of 
land under tyotwari settlement. Section 2 enacts that the land was security for 
public revenue. One can conceive of the property being a security for a liability 
only if the property belongs to the person liable and not to the person to whom the 
debt is due. Section 26 refers to the land as the defaulter’s land. Section 42 pro- 
vides that in a case where the land was sold for arrears of revenue any balance 
remaining after the discharge of the arrears should be paid over to the defaulter. 
These provisions indicate that the full ownership of the land is vested in the ryotwarj 
proprietor. Therefore, the levy of an assessment on such property could not be 
held to be in the nature of a rent though in origin the assessment was based on a 
share of the produce. To call such a levy as rent would imply that the Government 
i e a a 
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had an interest in the property. I have already indicated that the Government 
‘have no interest as owner of the property, but their interest is only by way of security 
for the amount of assessment payable. In such a case the assessment cannot be 
held to be a rent which was the subject-matter of a contract between the parties 
but only a tax. In Secretary of State for India v. Venkatapati Rajut it was held that the 
land revenue is a tax imposed by virtue of the prerogative of the State and that the 
liability to pay land revenue did not rest on a contract or any relation resembling 
the contract. Under that system soil itself is taken and the assessment is fixed 
on the land and does-not depend on the nature of the crops grown. The origin 
of the right to levy such a tax was the prerogative of the Crown. That prerogative 
right has been followed by legislation, viz., the Madras Revenue Recovery Act II of 
1864. The lines on which the ryotwari assessment was made were accepted by 
that enactment and a machinery was provided for its levy and collecticn. The 
actual levy was the subject-matter of delegation to the Board of Revenue. But such 
delegation was within permissible limits. The delegated authority, viz., the Board 
of Revenue fixes the assessment on the basis of the income from lands, half the net 
income being taken as the guiding principle in the matter of assessment. A settle- 
ment once made would ordinarily be good for a period of 30 years. That is to say, 
that by an executive act (or by virtue of any prerogative that it may possess) it would 
not be open to the Government to increase the assessment during the period covered 
by the settlement. But that could not, however, prevent the Legislature from in- 
creasing the assessment by an enactment. Venkatasubbayya Rao, J., in Kelu Nair 
v. Secretary of State for India® recognises that principle when he stated at page 594 
thus : 

“The question in the present case is, is there an engagement between the Government on the one 
hand and the ryotwari holders on the other. Jf there is, the Government’s action is illegal for they do not 
ely upon any statute in their favour.” 

A distinction should, therefore, be made between a case where the Government 
by an executive act tries to enhance the land revenue in respect of a ryotwari holding 
during the currency of a settlement and before its revision, and a case where the 
Legislature steps in to add to the burden on the subject. In the former case the 
attempt of the executive authority would be illegal for two reasons, (1) that the 
incidence of the ryotwari tenure itself is that the land revenue would not be liable 
‘for enhancement or change during the currency of a settlement at which the rate 
was fixed. Secondly the Board of Revenue or the Executive Government being 
only a delegate for fixing the rate at the time of settlement would not have the power 
to increase it at any intermediary stage. But those considerations cannot apply 
to a Legislature which has plenary powers of legislation. Limitation placed upon 
the power of the Board of Revenue would not apply to the case of a Legislature. 
Both under the Government of India Act of 1935 as well as under our Constitution 
the State Legislature possesses full powers to levy a tax in regard to agricultural lands. 
Act XIX of 1954 and Act XXX of 1955 being passed by the Legislature could 
not, therefore be assailed on the ground that if such an act had been done by the 
Executive Government or the Board of Revenue it would be invalid as contravening 
the terms of the settlement. 


It was then contended that the Act being discriminatory and contravening 
Article 14 of the Constitution was void. Section 3 of Act XIX of 1954 exempted 
landholders paying less than Rs. 500 as revenue from surcharge, In fixing the 
rates the slab system was adopted under which the rate of surcharge progressively 
increased from two annas to eight annas on each rupee of the land revenue paid. 
It is contended that this section is discriminatory in its operation as a distinction 
has been made between rich and poor people and as the levy of tax was different for 
different classes of owners. I cannot see how the classification for taxation on the 
basis of the personal qualification which is almost universal should be held to be 
illegal. 

This question appears to have arisen in American Courts. In Willis on Consti- 
tutional Law it is stated : 
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__ “The Supreme Court permits a wider discretion in classification under the power of taxation, 
if possible, than it does under the police power. One reason for this undoubtedly is the urgent need 
for revenue by the various governmental agencies. A State does not have to tax everything to tax 
- something. It is allowed to pick and choose districts, objects, persons, methods, and even rates 
for taxation if it does so reasonably...... Allit says is that the States shall not deny to any persons. 
within their jurisdiction the equal protection of the laws.” 3 


In Rottschaefer on Constitutional Law at page 672 it is observed : 


“ Tt is common feature of inheritance and estate taxes to graduate the rates progressively and 
to adjust the rates on the basis of the relationship of the decedent to those who succeed to his property. 
The classifications involved in those features have been invariably held not to violate the equal pro- 
tection clause. Nor does that clause prohibit a state from directly or indirectly imposing a propor- 
tipnately larger tax on the succession to a residuum of a large estate than a smaller estate, although 
the residuary estate and residuary legacy be equal in each imstance............ 

The equal protection clause permits a state to establish resaonable exemptions from these taxes. 
There have been but few classifications resulting from the provisions of...... 


The principles employed in determining the validity of progressive rates and exemptions in 
connection with inheritance and estate taxes have also been applied to state income-taxes. The equal 
protection clause has invariably been held to permit progressively graduated income-taxes, the exemp- 
tion of some of the income of all taxpayers, and the exemption of all the income of those classes for 
whose exemption there exists a reasonable basis. The same features are almost invariably held not 
to violate a state constitutional requirement that taxes be uniform upon the same class of subjects... .” 


On the principles stated above the Land Revenue Surcharge Acts of 1954 


and 1955 could not be validly challenged as contravening Article 14 of the Consti- 
tution. 


Mr. V. C. Viraraghavan next contended that during the years 1952 to 1956 
there was a total failure of crops in the lands owned by the petitioner and that no 
land revenue, much less a surcharge, should be levied as if levied, they would 
exceed the income from the property. As the ryotwari assessment has always been 
considered to be based on a share of the income it was contended that when there 
was no income there should be no tax. Support for this contention was sought in 
the observations of Bhashyam Ayyangar, J., in Madathapu Ramayya v. The Secretary 
of State for India at page 398 where the learned Judge stated : 


. “ Fourthly, that the immemorial and common law prerogative of the Crown in India is only to 
the Rajabhagam or King’s share in the produce of the land and the Jand revenue or assessment now 
levied on land represents the King’s share in the produce and the Courts have no jurisdiction to 
question the rate of share that the executive Government may fix at the periodical revision of 
assessment but a share of the produce—however high the share or rate may be in jrelation to the 
total produce—cannot exceed the produce.” (a Jaq 


It is contended that as the levy of land revenue and surcharge would have an 
effect of exceeding the produce in the years when there was no crop on the land 
at all, the assessment during the years complained of was illegal. It is difficult 
to accept this argument. The ryotwari assessment, although it is fixed on the basis 
of a share of produce, is not an assessment to be made every year commensurate 
with the produce of the land. It is not analogous to the waram system under which 
the lands are cultivated in the Tanjore District whereby the landlord and tenant 
each take a fixed or agreed share of the produce. The procedure at the time of a 
ryotwari settlement has been set out in the Board’s Standing Orders and in Sounda- 
raraja Iyengar’s ‘‘ Land Tenures in Madras Presidency ” at page 168. That would 
indicate that the land revenue was fixed on what the soil would yield and not on 
the basis of the actual yield of the land. Inthe ascertainment of assessment allow- 
ances are made for failure of crops and bad seasons at a certain percentage. The 
income thus ascertained is commuted into money value having regard to the price 
of the produce during the previous 20 non-famine years. There again allowances 
are made for cultivation, cartage and other expenses. Thus the land revenue, 
though based in theory on the nett income from the land, could not properly be held 
to be a share of the actual income every year, though it may perhaps represent a share 
of the produce at the time of the settlement. It follows that in years where the 
crops are good and or the prices are high the landholder would realise considerably 
more than half the nett income as he would have to pay the Government only a 
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-commutated rate as fixed at the previous ryotwari settlement. It may be that in 
certain years there is a partial or total failure of crops. As the assessment is made 
‘on the basis of what the land is capable of yielding till the next settlement, it would! 
not depend on the vicissitudes of agriculturist’s fortune. To adopt such a principle 
‘would complicate the process of assessment and the realisation of the revenue. The 
assessment being fixed for the duration of the settlement, the landholder who has 
the advantage in years of plently could have no reason to complain if in certain 
‘years there is a partial failure of crops. In cases where there is a total failure of 
‘crops, provision is made in the Board’s Standing Orders, though now modified 
by the impugned G.O. No. 683, for granting a remission of tax. Therefore, inde- 
pendent of any remission that a landholder may obtain, the tax was fixed at the 
last ryotwari settlement ‘regardless of the question whether the income was high or 
low. I cannot, therefore, accept the contention of the learned advocate for the 
petitioner that in famine years the Government has no right to levy any land revenue 
-on the principle that the Government is entitled to only a share in the produce. 


It was next contended on behalf of the petitioner that the refusal of the Govern- 
ment to grant remission to the petitioner was illegal. It is unnecessary to consider 
this, argument in detail in view of the decision of Govinda Menon, J., in Venkatanara- 
nappa and others v. The State of Madras by Secretary to Government, Land Revenue? and 
H. H. Sri Vanamamalai Ramanuja Jeer Swamigal v. The State of Madras, by Collector 
of Tirunelveli, which dealt with the precise point. The learned Judge held that the 
question of remission of land revenue should not be considered from the point of view 
of fundamental rights and no question of classification could arise in such a matter. 
‘The learned Judge also held that G.O. No. 580, dated 26th February, 1953, which 
modified the rules for grant of remission of land revenue contained in Board’s 
Standing Orders 13 and 14 were valid. After considering various authorities on the 
subject the learned Judge summed up the position thus : 


“I am inclined to think that the question of remission cannot be considered from the point of 
view of fundamental rights and as such no question of classification can arise. There is no right in a 
person to get a remission of land revenue. Even if it can be understood as a fundamental right and 
Article 14 can be applied, still it seems to me that there has been a reasonable and just classification 
which is practical from all points of view. Such reasonable classification exists in section 4 of the 
Madras Agriculturists Relief Act which is to the effect that the Act would not apply to persons who 
pay income-tax or who pay land tax above a certain sum. It is not a practical proposition to find 
out the exact Jand revenue payable by one individual in more taluks than one. Such an enquiry would 
be beset with difficulties of an overwhelming nature not commensurate with the result that is likely 
to be achieved. Therefore, when the Government stated that persons who pay more than Rs. 100 
as land revenue in one taluk could not have the benefit of the G.O., there has been a reasonable 
ral which comes within the seventh proposition laid down by Fazl Ali, J., in State of Bombay 
V. Daisara*. 


Therefore, viewd in either light, viz., if the G.O. is a law, then there is proper classification or . 
if Jitis an executive or administrative act, then there is no fundamental right involved to ask for a 
remission, the G.O., cannot be impugned.” 


I am in respectful agreement with the observations and conclusion of the 
learned Judge. There is, therefore, no substance in the contention of the learned 
advocate for the petitioner that the levy of surcharge was illegal. ‘These Petitions, 
therefore, fail and are dismissed" No order as to costs. 


R.M. Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. - 


Present :—MR. Justice RAJAGOPALAN AND MR. JUSTICE RAMACHANDRA ‘AIYAR. 


* Sundaram Motors Ltd., Madras. - ~.. Petitioner 
l 0. ; a ee 
State of Madras, by Commercial Tax Officer . Respondent. 


Madras General Sales Tax Act (IX of 1939), section 2 (h) and (i) and Turnover and Assessement Rules, 
gule 4 (3) and notifications issued thereunder—Sale and works contract—Taxing works contract on 70 per cent. 
of the turnover—Validity. i 


` 


. ° It is nqw settled law that ‘ works contract’ as such cannot amount to a sale of the materials 
involved or absorbed in the execution of the work and a power to tax sales cannot be extended to 
transactions which are not sales by merely enacting that they shall be deemed to be sales. But if in 
any case a works contract includes sale of goods, the levy of sales-tax on such sale will be proper. 


Whether in any case of a works contract there is a sale of any component part involved is a ques- 
tion depending on the facts of each case. To tax a works contract at a particular percentage of the 
turnover, even though such a procedure was sanctioned by any provision of the Act, Rules or any 
notification, is illegal as the State Government has no power to legislate and tax works contract treating 
any portion of it, as sales. s ` 


Gannon Dunkerley & Co. v. State of Madras, (1955) 1 M.L.J.87 and State of Madras v. Gannon 
Dunkerly & Co., Ltd., (1958) 2 M.L.J.(S.C.) 66 : (1958) 2 An. W.R. (S.C.) 66 : (1958) S.C.J. 696 :9 
S.T.G. 353 (S.C.), followed. 


Even in such cases the cost of materials which got used up in the carrying out of the work cannot 
be treated as ‘sales’ as there is no transfer of property to the customer as such. Where parts are 
supplied at a stated: price, there may be a sale of such parts. But where parts are fabricated by the 
contractor in the course of carrying out the works contract and there is no agreement between the 
parties that such parts would be treated as sold “ separatim » the mere incorporation of such parts 
in the larger property, the subject-matter of the works contract, cannot amount to sale of such parts 
merely because the larger property is delivered to the customer after the work on it is completed. 


_ Petition under section 12-B (1) of Madras General Sales Tax Act praying the 
High Court to revise: the order of the Sales Tax Appellate Tribunal, Madras, dated 
‘16th July, 1956 and’ made in S.T.A. Nos. 617, 593, 594 and 595 of 1955 respec- 
tively (A. No. S. M. 11-51-52, A. No. S. M. 146-52-53, A. No. S.M. 49-53-54, and 
A. No. S. M. 164-54-55 on the file of the Special Commercial Tax Officer for 
Appeals, Madras City). - 


K. V. Venkatasubramania Ayyar and N. R. Govindachari, for Petitioner. 


The Advocate-General (V.K. Thiruvenkatachari) and the Additional Govern- 
ment Pleader (K. Veeraswami), for Respondent. : 


The Order of the Court was made by ' 


Ramachandra Aiyar, 7.—These tax revision cases are filed under section 12-B (1) 
and rule 13 (c) (1-A) of the Madras General Sales Tax Act. The assessee is the peti- 
tioner in all these cases and they relate to assessments in respect of years, 1949-50 to 
1952-53. Sundaram Motors (Private) Ltd., the assessee, is a private limited com- 

-pany incorporated under the Indian Companies Act, and it carries on business in 
selling and distributing motor vehicles. ` It also deals in motor parts and accessori¢és 
‘and maintains a workshop where reconditioning or repairs of motor vehicles are 
undertaken. The turnover in the business of the company would, therefore, relate 
to the sales department, where the goods are sold, and also to the works department 
where the vehicles are repaired or reconditioned. In the latter case, the turnover 
_represent not merely the labour charges as such but the cost of spare parts or 
‘would material supplied or used in effecting the repairs. There is no controversy 
-in regard to the turnover in the sales department and these revision cases are 
concerned mainly with the transactions in the workshop department of the 
company. . 


ee 
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Although the turnover for the various assessment years vary, the nature of the 
business and the question to be decided in the cases are the same. It would be 
convenient for the purpose of deciding the question involved if the assessment for the 
year 1949-50 is taken as atypical one. For that year the Deputy Commercial Tax 
Officer assessed the turnover of the company in a sum of Rs. 42,13,684-13-9. Out of 
that sum the Officer allocated a sum of Rs. 2,63,462-6-9 as turnover in respect of. 
works contracts referable to repairs of motor vehicles in the workshop. He deducted 
a sum of Rs. 46,874 therefrom on account of sums charged for services pure and 
simple. He held that the balance of Rs. 2,16,548-6-9 should be treated as turnover 
in respect of works contracts and levied a tax on 70 per cent. thereof as representing 
the sales of materials to the customers while executing the works, repairs, etc. On 
appeal the Special Commercial Tax Officer held that out of the sum of Rs. 9,16,542-6-9 
(1) Rs. 1,27,765 would represent pure labour charges, (2) Rs. 73,627 would 
represent works involving transfer of property and (3) Rs. 15,158 would represent 
charges for the manufacture of spare parts. He taxed seventy per cent., of item 
2 at 3 pies per rupee and the whole of item 3 at nine pies per rupee. The assessment 
was taken up on appeal to the Sales Tax Appellate Tribunal. Substantially two 
questions were raised before the Tribunal and they were :—(1) in regard to the 
validity and proper rate of levying tax on the sales-tax collected by. the assessce 
and (2) the proper method of assessing workshop transactions. The Appellate 
Tribunal held that the assessee was liable to pay sales-tax on the sales-tax 
collected by them and that the rate of levy adopted by the department was 
correct. On the second question it held that the department correctly assessed 
works contracts at seventy per cent. of the turnover. In the result the order of the 
Special Commercial Tax Officer was confirmed. Thereupon the assessee has 
preferred these Tax Revision Cases in respect of the assessment for the four years. 
stated above. 

The learned advocate for the assessee did not contest the correctness of the 
finding of the Appellate Tribunal in regard to the tax liability on the sales-tax 
collected by the assessee and also as regards the rate of levy in view of the decisions 
reported in The State of Madras v. The Bangalore Automobiles! and Sundararajan & 
Co., Lid. v. State of Madras*. 


The only question argued before us related to the propriety of the assessment 
in regard to workshop transactions. i 


The validity of the provisions of the Sales Tax Act in regard to works contract 
has been considered by a judgment of this Court to which one of us was a party, 
in Gannon Dunkerley & Co. v. State of Madras*, That judgment was taken up in 
appeal to the Supreme Court, which recently affirmed the correctness of the view 
taken by this Court. The judgment of the Supreme Court is reported in The State 
of Madras v. Gannon Dunkerley & Co., Lid.*. 


Under section 2 (4) of the General Sales Tax Act (XXV of 1947) the definitidn 
of the word “ sale” was enlarged so as to include transfer of property in the goods. 
involved in the execution of a works contract. In the definition of the expression 
“ turnover ” in section 2 (i), Explanation (1) stated that the amount for which goods 
are sold in relation to a works contract shall be deemed to be the amount payable 
to the dealer for carrying out such contract less such portion as may be prescribed 
of such amount representing the usual proportion of the cost of labour to the cost 
of materials used in carrying out such contract. The word “ works contract ” 
was also defined in section 2 (i) (1) as meaning any agreement for carrying out for 
cash or for deferred payment or other valuable consideration, the construction, 
fitting out, improvement or repair of any building, road or bridge or other immovable 
property or the fitting out, improvement or repair of any movable property. Under 
the Turnover and Assessment Rules framed under the Act, rule 4 (3) stated that 
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the amount for which goods are sold by a dealer shall in relation to a works contract 
be deemed to be the amount payable to the dealer for carrying out such contract 
less a sum not exceeding such percentage of the amount payable as may be fixed 
by the Board of Revenue from time to time. In pursuance of that rule a notification 
has been issued fixing the cost of labour at 30 per cent., the cost of materials being 
thereby fixed at 70 per cent. in regard to all contracts except those for which the 
notification fixed a special percentage. Under that notification the assessment 
in the instant case would be on the basis of 70 per cent. of the value of the works. 


The effect of the judgments in Gannon Dunkerley’s case both here! and in the 
Supreme Court? was that the works contract assuch cannot amount to a sale of the 
materials involved or absorbed in the execution of the work, and the Madras General 
Sales Tax Act, 1939, in so far as it purpoted to tax such works on the basis of a 
notional sale is ultra vires. In the State of Madras v. Gannon Dunkerley? the Supreme 
Court observed at page 373 :— 

“ A power to enact a law with respect to tax on sale of goods under Entry 48 must, to be intra 
vires, be one relating in fact to sale of goods, and, accordingly, the Provincial Legislature cannot, 


in the purported exercise of its power to tax sales, tax transactions which are not sales by merely 
enacting that they shall be deemed to be sales.” 


Although the effect of the judgment is to negative the power of the State to 
tax a works contract as such there is no impediment in the State levying a tax on the 
sale of goods properly so called. If therefore a works contract includes sale of goods 
the levy would be proper. Ifon the other hand the contract is only a works contract 
with no element of sale of goods it would not be taxable. 


Contracts which involve labour and work may relate to a chattel or to buildings 
or other immovable property. As stated in Gannon Dunkerley v. State of Madras) at 
page 95: ‘ 

“ A contract purely for the supply of labour and work is not a contract of sale of goods, as labou 

and work cannot be deemed to be goods in any sense of the term. In the case of a chattel it has to be 
produced by the labour and work of the contractor and also by the supply of the material necessary 
for producing the thing. In other words when the material is fixed to the corpus by the builder the 
property passes when the property in the larger corpus itself passes to the other party. This rule is, 
of course, subject to special stipulations in the contract.” 
In a building contract, for instance, there is no element of sale of materials 
used in the building separately, as the contract would be one in substance and in 
effect not a contract of sale of materials. It is now settled that in the case of a 
building contract the property and the materials used do not pass to the other party 
to the contract as movable property in the absence of any agreement between the 
parties relating thereto. It may be in particular cases that even in regard to build- 
ing contracts where the materials employed in the building cease to be movable 
property there may be an agreement to pass the ownership in the materials for a 
price agreed-upon between the parties, in which case the contract might contain 
an element of sale of goods. This was recognised in the judgment of this Court in 
Gannon Dunkerley v. State of Madras! at page 96 and by the Supreme Court in State of 
Madras v. Gannon Dunkerley®. As regards works contract relating to movable 
property the Supreme Court has observed at page 386 :— 

“ It may be as was suggested by Mr. Sastri for the respondents that when the thing to be pro- 
duced under the contract is movable property then any material.incorporated into it might pass as a 
movable, and in such a case the conclusion that no taxablesale will result from the disintegration 
of tac contract can be rested only on the ground that there was no agreement to sell the materials 
as such”. 

If, for instance, a car is sent to a motor workshop with instructions to fix up a 
carburettor, and the repairer who is a dealer in such parts supplies the carburettor, 
it will be a sale of the part ; but such cases apart it cannot be held as a general pro- 
position that in every case of a works contract there is necessarily implied a sale of the 
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component parts which go to make up:the repair. That question would depend 
on the facts of each case. But the order of the Sales Tax Appellate Tribunal is based 
on the Rules framed under the Act, which prescribed an artificial and fixed pro- 
portion of 30 per cent. turnover as labour charges and 70 per cent. as cost of materials 
used, The assessment was not made on the basis that there has been a sale as such 
of the materials used in the repairs or that the contract wasa severable one in which 
the sales were singled out and taxed. It proceeded to treat the contract as an inte- 
‘gral one and levied a tax on 70 per cent. thereof as representing the sale of materials. 
This was no doubt in accordance with the provisions of the Act and the Rules and 
notifications thereunder. But in view of the decisions referred to above we have 
to hold that the State Government has no power to legislate and tax a works cpn- 
tract by treating it or a portion of it as sales, and that this method of assessment is 
illegal. ° 

Before us, therefore, the learned Advocate-General put the case for the State 
on the footing that the works contract’ was really a combination or mixture of a 
contract of a sale of materials and a contract to pay the cost of labour, and that it 
is possible to separate the one from the other. 


The question then is whether the transactions in the workshop business of the 
assessee should be deemed to be pure works contracts or contracts coupled with a 
series of sales of movable property. To appreciate the nature of the transactions an 
illustration will be taken from the accounts of the company. A bill issued to one 
Mr. K. Narasimhalu on the 5th of April, 1950, will be typical of the way in which 
the matter was treated by the assessee. That bill was, in connection with the 
repair of a car owned by him, and it runs thus :— 


Sundaram Motors Limited, 
37, Mount Road, Madras. F 
a S.S. Debit Note 13609/13611. 
Date: 7th April, 1950. 
Mr. K. Narasimhalu Naidu, 
Crown Talkies, Madras, 





Repair Order No. 7960. : Registration No. M.D.K. 1186. 
Rs. A.P. 
1. Brg. assy. front wheel Inner «- 29 I2 0 
2. King-pins -- 10 8 0 
3. Cleaning materials . Oo 8 0 
4 to I2 x X X X X os x X X 
Total of items 1 to 12 , .. 58 15 6 
A. To charges for renewing king-pins and bushes .. I5 0 0 
B. To turning 4 king-pin bushes -- IO 0 0 
C. To washing car by power, lubricating all points, checking 
all oil levels, cleaning engine, checking tyre pressure and 
radiator water— 1 . -. IO 0 O 
D. To charge battery ' z 2 8 o $ 
E. To examining stg. connectibns and checking toe in— .. 3 8 o 
103 I 3 or 
103 I O 


The first 12 items of the bill amounting to Rs. 58-15-6 represent the charges 
for motor parts as such, These transactions though made in the course of executing 
the repairs were treated as sales, and the sales tax was collected from the customer. 
Thereafter there are four items, namely, A and C to E which are obviously in the 
nature of labour charges. (A and C to E are charges for renewing king-pin bushes, 
washing, lubricating, etc., charging battery and examining steering connections, etc.) 
Item B is mentioned as “ To turning four king-pin bushes Rs, 10.” The total bill 
comes to Rs. 103-1-3. In regard to this sum of Rs. 10, which was debited to the 
account of the owner of the car, further details are available in the books. The king- 
pin bushes appear to have been “ fabricated ” out of a brass rod 7/8” thick. The 
books of the assessee give the details as to how the sum of Rs. 10 charged for th 

turning of the king-pin bushes was arrived at. They run thus : . 
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Cost of brass rod 7/8,; thick +. 0 

Cotton waste +. 0 

K Letinax o 

Totalling roughly Re. 1-6-0 

In another portion of the books this sum of Re. 1-6-0 is shown as the cost of the 

material and the balance Rs. 8-10-0 is clubbed with other labour charges. So that 

-with respect to the fabrication and supply of four king-pin bushes only the cost of 

material and the labour charges are included. The books do not prove either that 

any profit was added to this amount or that the king-pin bushes were manufactured 
‘on a commercial scale and four articles supplied therefrom. 
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* Reverting to the bill mentioned above one can classify it broadly into four items: 
1. Sales*of motor spare parts as such, 
2. Labour charges debited as such, ` 
3. Price of used-up materials like polish, waste cotton for polishing, etc., 


4. Gost of the fabricated materials which included the cost of the raw 
material and the cost of labour. 


There is no controversy now in regard to items 1 to 3 above. In regard to 
item 1 the assessee has treated the transactions as sales and has collected sales-tax 
from the customer, and the same Has been paid to the State. The learned Advocate- 
-General appearing on behalf of the State has stated before us that the State would 
not be entitled to levy any tax on the labour charges as also on the price of materials 
-which got used up in the course of repairs, e.g., polish, cotton waste, etc. In the 
latter case there would be no transfer of property to the customer, and it is not 
possible to conceive that those materials were sold as such to him. What, there- 
fore, remains is the 4th item, the charges in respect of the fabricated materials. 


If a car is sent to the assessee for repair and some spare parts have to be fitted 
and those spare parts ard either available with them or in the market, such parts 
-are supplied any sales-tax collected from the customer. Such a supply is treated by 
the assessee itself as a sale of those spare parts. But if such spare parts are not availa- 
ble, the assessee manufactures those parts for the purpose of effecting repair in its, 
“what is stated to be a well-equipped, workshop. It would be convenient to refer 
to them as “ fabricated parts”’. An illustration of this is the item in respect of which 
-charges for “turning four king-pin bushes Rs. 10” is made in the accounts. We have 
indicated already that the charges comprise the cost of material and labour. It is 
-argued for the State that in regard to this fabricated part it was really a sale 
of such part to the customer, and therefore the assessee would be liable to pay the 
tax thereon. In the particular case referred to by way of illustration it is contended 
that Rs. 10 would represent the sale price of the four king-pin bushes. It is therefore `’ 
necessary to consider whether there has been a sale by the assessee to the customer 
-of the fabricated materials, e.g., four king-pin bushes. Neither the bill issued to the 
party nor the account books of the assessee support the case of a sale of the four 
king-pin bushes as such, 


In order to constitute a sale it is necessary that there should be an agreement 
between the parties, on the part of the assessee to sell and on the part of the customer 
to purchase. In The State of Madras v. Gannon and Dunkerley & Co.,1 the Supreme 

‘Court observed : 
“ Thus according to the law both of England and of India in order to constitute a sale it is neces 
-sary that there should be an agreement between the parties for the purpose of transferring title to 


goods, which of course, presupposes capacity to contract, that it must be supported by money consi- 
deration and that as a result of the transaction property must actually pass in the goods.” 


It has been pointed out that a mere passing of the property in the particular chattel 
. is not decisive of the question whether the component parts of that chattel were 
:sold or not. That is to say if a particular motor part, e.g., king-pin bushes is put 
in the car while reconditioning and repairing it, it is undoubted that title to that 
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motor accessory passes when the repairer delivers the car to its owner; but to 
constitute a sale of that part it is necessary that there should have been an agreement 
between the parties for the sale of that accessory. In the Gannon Dunkerley case}, 
this Court held that in the case of chattel which has to be produced by the supply 
of labour and work of the contractor and also by the supply of materials necessary 
for producing the thing, when the property in the larger corpus passes to the other 
party, the contract is one for the supply of the larger chattel, and that there was no 
contract for sale or purchase of the component materials ‘‘ separatim”. In the 
instant case there is no question of the transfer of property in the larger corpus, vig., 
car, as the car belonged to the customer. The contract was to execute works on 
the car of the customer, and in the course of such repairs certain new accessoties 
or parts had to be put in. There is no doubt that the property in these materials. 
would eventually pass to the customer, but the question would be whether the agree- 
ment between the parties was that such parts should be treated as sold “‘ separatim ” 
or were they merely supplied in the course of carrying out a works contract of repair 
and charged as such. 


Therefore whether in a particular case there is a contract of sale of materials. 
as distinct from a pure works contract would depend upon the agreement between 
the parties and on proof of an intention to sell the materials as such. This aspect 
of the case has been considered by the Supreme Court in the judgment referred to- 
above at page 377 thus: 


“ It has already been stated that both under the common law and the statute law relating to 
sale of goods in England and in India to constitute a transaction of sale there should be an agreement,. 
express or implied, relating to goods to be completed by passing of title in those goods. It is of the 
essence of this concept that both the agreement and the sale should relate to the same subject-matter.. 
Where the goods delivered under the contract are not the goods contracted for, the purchaser has 
got a right to reject them or to accept them and claim damages for breach of warranty. Under the 
law, therefore, there cannot be an agreement relating to one kind of property and a sale as regards 
another. We are accordingly of opinion that on the true interpretation of the expression “ sale of” 
goods ” there must be an agreement between the parties for the sale of the very goods in which even- 
tually property passes.” . 

The Supreme Court then quotes with approval a passage from the judgment of 
Blackburn, J., in Appleby v. Myers®, which is in these terms :— 

“ It is quite true that materials worked by one into the property of another become part of that 

property. This is equally true whether it be fixed or movable property. Bricks built into a wall: 
- become part of the house ; thread stitched into a coat which is under repair, or planks and nails and. 
pitch worked into a ship under repair become part of the coat or the ship ”. 

Two more elements at least are therefore necessary in addition to a transfer 
of a movable property to constitute a sale. (1) There should be an agreement 
between the parties to sell and purchase and (2) that agreement should be with 
reference to the particular goods. A mere incorporation of a movable thing into 
a larger property and transferred when the latter is delivered over to the customer 
cannot by itself amount to a. sale. 


In this connection reference was made by the learned Advocate-General to- 
the case in Love v. Norman Wright (Builders Lid.)® . That was a case where the de-. 
fendants to the action had agreed with the Secretary of State to supply black-out 
curtains and curtain rails and fix them in a number of police stations. The de- 
fendants in their turn entered into a sub-contract with the plaintiffs that they should 
prepare those curtains and rails and erect them in the police stations. The question. 
which arose for consideration was whether the sub-contract was one for sale of goods 
or for work and service, the supply of the material being only in connection with the 
work undertaken. It was held that it was for sale. In coming to the conclusion 
that it was a sale it was observed by Goddard, L.J. : 


_. “On this point we agree with the learned Judge who has held that as the contract involved, 
transferring to the defendants for a price chattels, namely, curtains in which they had no previous- 
property, it was a sale of goods. If one orders another to make and fix curtains at his house the con-- 
tract is one of sale though work and labour was involved in the making and fixing....” 
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It is clear from the facts of that case that the agreement was to supply curtains, 
and the mere fact that they were agreed to be prepared, supplied and fixed up 
‘would not deprive the contract of its essence, viz., a sale of the curtains. This 
rule cannot apply where the contract was to execute a work or repair which involved 
the supply of certain movables for effecting the repairs, in respect of which movables 
there was no specific intention either to sell or to purchase. 


In the present case it cannot be said that the intention was to sell the king-pin 
bushes as such. 


Rarely customers know or even care to know anything about the parts to be 
replaced ; the necessity for replacement is often discovered only during the process 
of repair. To them the transaction is very often an integral one ; on the part of 
the assessee the parts were needed in the course of effecting repairs to the car and 
were fabricated ad hoc., i.e., for that purpose. It was a manufacture of the material 
occasioned by reason of the undertaking to repair the car and not one done as part 
of a commercial undertaking: to quote the words of the learned advocate for the 
petitioners, it was “an ad hoc manufacture in connection with the repair of the car”. 
‘The elements necessary for constituting a sale of the part as such are therefore lacking 
in the case. 


In this connection reference may be made to a passage in Benjamin on Sale 
{8th edition) at page 167: 

“Where a contract is made to furnish a machine or a movable thing of any kind and before 

the property in it passes, to fix it to land or to another chattel it is not a contract for the sale of goods. 

In such contracts the intention is plainly not to make a sale of movables, as such but to improve the 


dand or other chattel, as the case may be. The consideration to be paid to the workman is not for 
a transfer of chattels but for work and labour done and materials furnished.” 


We are of opinion that the principle stated above would apply to the present 
case. Ifthe essential intention of the parties was to have the car repaired, the manu- 
facture of a particular chattel could only be incidental to the repair and not one 
for the sale of it. 


In Pandit Banarsi Das Bhanot v. State of Madhya Pradesh, the Supreme Court 
has observed that the prohibition against imposition of tax is only in respect of con- 
tracts which are single and indivisible and not of contracts which are a combination 
of distinct contracts for sale of materials and for work, and 


y “that nothing shall prevent the sales-tax authorities from deciding whether a particular con- 
tract falls within the one category or another and imposing a tax on the materials where the contract 
belongs to the latter category.” 


In the present case there is no evidence of any anterior agreement between the 
parties in regard to the transaction. The only evidence available consists of the 
account books of the assessee as well as the bills issued by it to the customer. In 
the accounts the assessee has made a distinction between cases of sales as such and 
cases of charges for labour and work. The entries in the books and the bills issued 
show that there was no agreement or intention to sell movables, e.g., the king-pin 
bushes as such while charging for the repair of the car. In the circumstances it 
should be held that the charges for the fabricated materials should be treated as 
charges in respect of the works contract and not independent sales of those materials, 
The result is that subject to the liability of the petitioner in regard to parts supplied 
and in respect of which tax was levied on the customers and the tax on such taxes 
collected, there is no other liability on the part of the assessee in regard to the work- 
shop transactions. 


Thus in relation to the assessment year 1949-50 (T.R.C. 233 of 1956) no portion 
of the disputed turnover, Rs. 2,16,550 is liable to be taxed, neither Rs. 1,27,765, 
which represented only labour charges, nor Rs. 73,627 which represented contracts 
which did not involve any sale of spare parts separatim, nor Rs, 15,1 58, which re- 
presented the value of what has been referred to as the ‘ fabricated” parts, 
pg cies 
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The assessments of thé other years, 1950-51, 1951-52, and 1952-53 also will have: 
to be revised by the, Tribunal on the samé lines. i = 


_ The Revision Cases are allowed to the extent indicated above, with costs in 
one, T. R. C. No. 233 of 1956 C.F. Rs. 250. 


R.M. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAJAGOPALAN AND MR. Justice BALAKRISHNA 

AYYAR. a 

V. Ramaswami Naidu and another :. Applicants* 
v. : l D 

The Commissioner of Incòme-tax, Madras ~.: Respondent. 


Revision cases allowed. 


Income-tax Act (XT of 1922), section 4—Total income of assessee— Income’ and ‘ income accruing or aris— 
ing’ —What amounts to—Ceylon Income-tax Ordinance, section 43—Company deducting certain amount from 
the shareholder’s dividend and retaining to itself—Such deducted amount if income of the shareholder assessee. 


Unde? section 43 of the Ceylon Income-tax Ordinance a company is entitled to deduct from the 
dividends payable to its shareholders a tax at twice the unit rate which it can_ keep for itself and is. 
not bound to pay it over to the Government. A shareholder in India of a Ceylon Company from. 
whose dividends the company has deducted such amounts cannot be said to be in receipt of that sum. 
as part of his income. ` <’ 


Income under the Indian Income-tax Act implies the idea of receipts of money, actual or construc- 
tive. The policy of the Act is to make an income taxable when it is paid or received either actually 
or constructively. In the instant case the amount deducted by the Ceylon Company is not received. - 
by the assessee. It cannot also be said to be ‘ income accruing or arising ’ as the assessee has no right. 
to recover the same at any time. It is the property of the company and forms part of its general 
funds. Hence such amounts cannot be included in the taxable income of the assessee. 


_ Folly v. Federal Commissioners of Taxation, 50 C.L.R. 131 and Newman v. Commissioner of Inland 
Revenue, 18 T.C. 333 and Home Grown Sugars Ltd., In re, L.R. (1938) 1 Ch. 219, referred. 


Case-law reviewed. 


` Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act (XI of 1922), as amended by 
section 92 of the Income-Tax (Amendment) Act, (VII of 1939), in 66 R.A. 
Nos. 665 and 664 (Madras) of 1953-54 on its file for decision on the following 
questions of law, vig. 

“ Whether the assessment of the gross income from the investment in the aforesaid foreign com- 


pany before deduction of the Ceylon income-tax thereon, as having accrued in full, is valid and pro- 
per”? - ` 


S. Swaminathan, for Applicants. 
~ C. S. Rama Rao Sahib, for Respondent. 
The Judgment of the Court was delivered by 


, Balakrishna Ayyar, j.—Under section 66 ( 1) of the Incomeé-tax Act the Income- 
tax Appellate Tribunal of Bombay has referred the following quéstion for the. 
decision of this Court :_ ` 


“ Whether the assessment of the gross income from the investment in the] aforesaid foreign com- 
pany, Deore deduction of the Ceylon income-tax thereon, as having accrued in full, is valid and 
proper ”? - i ; : fds 4 ` 

The material facts are these: V, Ramaswami Naidu,'the Kartha of a Hindu 
undivided family, held in the names of various members of the family 10,208 shares. 
of Rs, 10 each in Agravas Estates, Limited, a company incorporated in Ceylon. 
For purposes of the Indian Income-tax Act this company is a foreign company. 
G. V. Govindaswami Naidu, another assessee, and, his wife Govindammal, held 
10,000 shares in the same company between them. At a meeting of the general 
body of shareholders of this company held on 11th November, 1950, certain divi- 
dends weré declared and subs¢quently‘paid in the manner and to the extent indicated 
below: ~- gi ‘ f 
— * Case Ref No. 27 OF 1954. 7th July, 1958. 

Geet e wets BE (16th Asadha—1880 Saka). 








Ty‘) RAMASWAMI ‘NAIDU v: ©. I. T., MADRAS (Balakrishna Ayyar, F.) 386 














Gross divi- Ceylon income- Net — Dividend certificates 
mG : dends. tax deducted. > dividends. annexures. 
(1) (2) (3) (4) i (5) 
Rs. “She, | O Rs, 
Ramaswami Naidu {Hindu 5 . 
undivided family) ae 265270 8,024. '18;246 “A-1, A-2 and A-3.” 
Govindaswami Naidu .. 25,000 7,375 _ 19,625 “B-r and B-2 ”. 


es ee es a 

e The previous year of these two assessees was the Tamil year ended 13th April,. 
1951. For the assessment year 1951-52 the Income-tax Officer assessed the gross. 
amounts of the dividends ignoring the Ceylon income-tax that had been deducted 
therefrom. The assessees contended before the Appellate Assistant Commissioner 
that it was only the net dividend that was assessable. The Appellate Assistant Com-. 
missioner, however, confirmed the orders of the Income-tax Officer. The assessees: 
then went up to the Income-tax Appellate Tribunal. By its orders made on 22nd 
July, 1953, the Tribunal found—we are now quoting from paragraph 8 of the letter- 
of reference :— 7% : 

“that the income in question did not call for consideration as ‘ dividends’ as the aforesaid’ 
foreign company was not registered under the Indian Companies Act, and generally did not falt 
within the scope of sections 2 (6), 2 (6) (a) and 16 (2) of the Income-tax Act but only as income from 
a foreign investment, there was no provision in the Ceylon Income-tax Ordinance which distinguished 
the position of the tax deducted at source from dividends from that envisaged in the scheme of the- 


Indian Income-tax Act and that under both the enactments, the tax -deducted was deemed to be- 
credited to the assessee and paid on his account.” 


On this reasoning the Tribunal rejected both the appeals. 


The assessees then applied to the Tribunal that the question of law arising- 
out of their contention be referred to this Court., The Tribunal agreed that a point 
of law arose and hence referred the question to this Court. 


Certain provisions of the Ceylon Income-tax Ordinance must now be referred’ 
to. Sub-section (7) of section 20 of the Ordinance directs that upon the taxable 
income of every company, tax shall be charged at the rates specified therein. Sec-. 
- tion 43 (1) entitles every resident company to deduct from the amount of any 

dividend which becomes payable during a year of assessment to any shareholder, 
tax at twice “ the unit rate ” in force for the year preceding the year of assessment 
in which such dividend becomes payable. Under the second proviso to this sub- 
section the Commissioner is empowered to give notice in writing to the company 
that in respect of the dividends payable to a particular shareholder, tax at a greater’ 
rate than: twice the unit rate shall be deducted. On receipt of such notice the com-- 
pany is bound to deduct tax from all dividends-paid to the particular shareholder: 
at the rate mentioned in the.riotice. The proviso .continues, : 

“ the tax so deductable in excess of tax at twice the unit rate shall be a debt due from the 
company to the Government of Ceylon and shall be recoverable forthwith as such, or may be assessed ' 
and charged upon the company in addition to any ‘other tax otherwise payable by it.” 

The position therefore is this. On its income a company resident in Ceylon. 
pays income-tax just like any individual. ‘But, it is entitled to deduct from the: 
dividends payable to a shareholder tax at twice the rate. The company is entitled 
to keep for itself the tax it has sò deducted and it is not bound to pay it over to» 
Government. It is only tax which it deducts at a rate, higher than twice the unit 
rate in pursuance of a notice issued by the Commissioner that it is bound to pay 
over to Government. ` ` j ; 


Sub-section (2) of section 43 requires every person who issues a warrant or- 
cheque. or order.for payment of the money relating to a dividend,.to annex thereto. 
a statement in writing showing go S f : e aean A 

“ (a) the gross amount which after deduction of the {ax appropriate thereto corresponds to- 


the net amount actually paid -4 - --- <- -= --- -- ys 
(6) the rate and .the amount of’tax appropriate to such gross amount; and!*/° Ct 23 
(c) the net amount actually paid.” 
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Sub-section (3) reads : 


‘ Where the assessable income of a person includes a dividend from a resident company paid in 
the form of money or of an order to pay money, he shall be entitled on production of a statement rela- 
ting to such dividend made in accordance with sub-section (2), to a set-off against the tax payable 
iby him, of the amount of tax shown on such statement.” 


Section 49 of the Ordinance provides for what we call the grossing up of the 
income from dividends. 


It is thus seen that the amount of Rs. 8,024 which the company deducted from 
the dividend warrant of Ramaswami Naidu and the amount of Rs. 7,375 which 
it deducted from the dividend warrant of Govindaswami Naidu were moneys which 
it was entitled to retain for itself and which it was not bound to pay over to the Ceylon 
‘Government. : , y 

These provisions of the Ceylon Income-tax Ordinance merely incorporate the 
appropriate provisions of the English law on the subject. 


An exposition of the history of this part of the law is to be found on pages 358 
to 360 of the case reported in Neumann v. The Commissioners of Inland Revenue! : 


“ The relative positions of a company and the shareholders of the company in relation to income- 
tax under the Income-tax Acts have always been recognised as special in character. It was never, 
I think, doubted that, under the Act of 1842, the profits of a business carried on by a company were 
taxable against the company under Schedule D, and were not taxable again, after distribution, in 
ithe hands of the share-holders under Schedule D or any other schedule. At the same time, it was 
permissible to the company, under section 54 of the Act of 1842, to deduct from the dividend the pro- 
portionate part of the tax paid to the tax collector, and the shareholders entitled to exemption from 
or abatement of income-tax could, upon the footing of the deduction obtain the necessary return of 
‘tax. I cannot but think that the position under the Act of 1842 upon its proper construction is cor- 
rectly described in the following passage from the speech of Lord Phillimore in Bradbuy v. English 
Sewing Cotton Company, Limited? : 4° A joint stock company is under the Income-tax Act, 1842, treated 
as a person and is directed to make a return of its profits or gains according to Schedule D upon a 
-conventional figure, arrived at by taking an average of the three preceding years, and is liable to be 
assessed and taxed thereupon. 

If the principle of its being a distinct person, distinct from its shareholders or the aggregate of 
its shareholders, had been carried to a logical conclusion, there would have been no reason why 
-each shareholder should not, in his turn, have to return as part of his profits or gains under Schedule D, 
the money received by him in dividends. 

‘Their taxation would seem to be logical but it would be destructive of joint stock company enter- 
-prise, so the Act of 1842 has, apparently proceeded on the idea that for revenue purposes a joint stock 
«company should be treated as a large partnership, so that the payment of income-tax by a company 
-would discharge the quasi-partners. The reason for their discharge may be the avoidance of double 
staxation, or to speak accurately, the avoidance of increased taxation. But the law is not founded 
upon the introduction of some equitable principle as modifyjng the statute ; it is founded upon the 

_ provisions of the statute itself ; and the statute carried the analogy of.a partnership further for it 
-contemplates a company declaring a dividend on the gross gains, and then on the face of the dividend 
warrant making a proportionate deduction in respect of the duty, so that the shareholder whose total 
-income is so small that he is exempt from income-tax or pays at a lower rate, can get the income-tax 
which has been deducted on the dividend warrant returned to him.’ , 


In practice, the matter did not work out quite so simply. It has to be remembered that the 
„amount distributable in dividend in any year might, in view of the assessment of profits or gains under 
“Schedule D being upon the basis of the average of the three preceding years, as it then was, be much 

more or much less than the amount of the assessment for that year, so that if this proportionate deduc- 
‘tion was treated as meaning the rateable proportion of the tax paid by the company in respect of the 
year of distribution, it might much exceed or be much less than the amount which would be deducted 
«from the dividend if the current rate of tax in respect of the gross dividend had been deducted. At 
any rate, a practice seems to have grown up of companies deducting from dividends tax appropriate 
to the amount of the dividend at the current rate of tax, quite irrespective of the amount of tax paid 
by the company to the Revenue, and of the shareholders claiming exemption or abatement being 
-treated by the Revenue as having paid tax to the extent of that deduction. As the company making 
the deduction lay under no obligation to pay to the Revenue anything more than the tax based upon 
its own assessment, the result was that the tax returned to those claiming exemption or abatement 
could rarely, if ever, have had any exact relation to the amount of tax received by the Revenue 
+from the recipient of returned tax.” 


Section 43 of the Ceylon Ordinance merely incorporates the provisions of Rule 

20 of the General Rules applicable to Schedules A, B, C, D and E of the English 
Act. s 
—————$ ee A 
1. 318 T.C. 333- e 2 LR, (1923) A.C. 744 at p. 769. 
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The question we have to decide is whether the two sums of Rs. 8,024 -and 
Rs. 7,375 which the company deducted in the circumstances already mentioned, 
are liable to be included for purposes of Indian income-tax in the income of the 
assessees. Under section 4 of the Indian Income-tax Act, the total income of an 
individual who is resident in the taxable territories includes, 


“all income profits and gains (a) which are actually received or deemed to be received in 
the taxable territories, (6) which accrue or arise or are deemed to accrue or arise in the taxable 
territories, and, 


(c) which accrue or arise without the taxable territories. 


The other provisions of the section are not here material. It is nobody’s case 
that these two amounts were at any time received either by Ramaswami Naidu or 
by Govindaswami Naidu. Nor do we think that it can be properly said that these 
amounts ‘‘ accrued or arose” to those individuals. There is a clear explanation 
of the subject on pages 49 to 51 in E. D. Sasson @ Co., Ltd. v. Commissioner of Income- 
tax, Bombay City}. 


The Privy Council in Commissioner of Income-tax, Bengal v. Shaw Wallace & Co.}, 
attempted a definition of the term ‘income’ in the words following :— 


“Income, their Lordships think, in the Indian Income-tax Act, connotes a periodical monetary 
return ‘ coming in ° with some sort of regularity, or expected regularity from definite sources. The 
source is not unnecesarily one which is expected to be continuously productive, but it must be one 
whose object is the production of a definite return, excluding anything in the nature of a mere wind- 
fall.” 


Mukerji, J., has defined these terms in Rogers Pyatt Shellac & Co. v. Secretary of 
State for India’. 


“ Now what is income ? The term is nowhere defined in the Act ........In the absence of a 
statutory definition we must take its ordinary dictionary meaning—‘ that which comes in as the 
periodical produce of one’s work, business, lands or investments (considered in reference to its amount 
and commonly expressed in terms of money) ; annual or periodical receipts accruing to a person or 
corporation (Oxford Dictionary). The word clearly implies the idea of receipt, actual or construc- 
tive. The policy of the Act is to make the amount taxable when it is paid or received either actually 
or constructively. ‘ Accrues ’, ‘ arises’ and ‘ is received ’ are three distinct terms. So far as receiving 
of income is concerned there can be no difficulty ; it conveys a clear and definite meaning, and I can 
think of no expression which makes its meaning plainer than the word ‘ receiving’ itself. The words 
‘ accrue’ and ‘ arise ’ also are not defined in the Act. The ordinary dictionary meanings of these words 
have got to be taken as the meanings attaching to them. ‘ Accruing’ is synonymous with ‘ arising 
in the sense of springing as a natural growth or result. The three expressions ‘ accrue’, ‘ arises? 
and ‘is received ’ having been used in the section; strictly speaking ‘ accrues’ should not be taken as 
synonymous with ‘arises’ but in the distinct sense of growing up by way of addition or increase or 
as an accession or advantage; while the word ‘arises’ means comes into existence or notice or presents 
itself. The former connotes the idea of a growth or accumulation and the latter of the growth or 
accumulation with a tangible shape so as to be receivable. It is difficult to say that this distinction 
has been throughout maintained in the Act and perhaps the two words seem to denote the same idea 
or ideas very similar, and the difference only lies in this that one is more appropriate than the other 
when applied to particular cases. It is clear, however, as pointed out by Fry, L.J., in Colquhoun v. 
Brooks‘, (this part of the decision not having been. affected by the reversal of the decision by the House 
of Lords) that both the words are used in contradistinction to the word ‘ receive’ and indicate a right to receive. 
They represent a state anterior to the point of time when the income becomes receivable and connote 
a character of the income which is more or less inchoate. 


One other matter need be referred to in connection with the section. What is sought to be taxed 
must be income and it cannot be taxed unless it has arrived at a stage when it can be called ‘income ’.” 


The observations of Lord Justice Fry quoted above by Mukerji, J., were made 
in Colquhoun v. Brooks*, while construing the provisions of 16 and 17 Victoria Chap- 
ter 34, section 2, Schedule ‘D’. The words to be construed there were “ profits or 
gains, arising or accruing ” and it was observed by Lord Justice Fry at page 59 :— 

“In the first place, I would observe that the tax is in respect of ‘profits or gains arising or ?ccruing.’ 
I cannot read those words as meaning ‘ received by’. If the enactment were limited to profits and 
a a a l E S L 

1, (1954) 26 I.T.R. 27 : (1954) S.C.J. 771. 3. (1925) 1 I.T.C. 363 at 371. 
2. (1932) I.L.R. 59 Cal. 1343 at 1352: *4. (1888) L.R. 21 Q.B.D. 52 at 59. 
L.R. 59 I.A. 206. . 
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gains ‘received by’ the person to be charged, that limitation would apply as much to all Her Majesty’s 
subjects as to foreigners residing in this country. The result would be that no income-tax would be 
payable upon profits which accrued but which were not actually received, although profits might 
have been earned in the kingdom and might have accrued in the kingdom. I think, therefore, that 
the words ‘ arising or accruing ° are general words descriptive of a right to receive profits.” 


To the same effect are the observations of Satyanarayana Rao, J., in Commis- 
sioner of Income-tax, Madras v. Anamallais Timber Trust Ltd.1, and Mukherjee, J., in 
Commissioner of Income-tax, Bombay v. Ahmedbhai Umarbhai © Co., Bombay*, where this 
passage from the judgment of Mukerji, J., in Rogers Pyatt Shellac G Co. v. Secretary 
of State for India®, is approved and adopted. It is clear therefore that income may 
accrue to an assessee without the actual receipt of the same. If the assessee acquixcs 
a right to receive the income, the income can be said to have accrued to him though 
it may be received later on its being ascertained. The basic conceptiorl is that he 
must have acquired a right to receive the income. There must be a debt owed 
to him by somebody. There must be as is otherwise expressed debitum in praesenti 
solvendum in futuro; see W. S. Try Lid. v. Johnson (Inspector of Taxes)*, and Webb 
v. Stenton and others, Garnishees®. Unless and until there is created in favour of the asses- 
see a debt due by somebody it cannot be said that he has acquired a right to 
receive the income or that income has accrued to him. 


The two amounts we are concerned with were always the property of the com- 
pany. At no point of time did the title to these amounts vest in the assessees. At 
no point of time could the assessees have said that it was their money. Regard being 
had therefore to the meaning of the words “income”, and “ accrue” used in the 
Indian Income-tax Act these amounts are not, in our opinion, liable to be included 
in the income of the assessees for purposes of the tax. 


We find that a view similar to ours was taken in Jolly v. Federal Commissioner 
of Texation®, which is a case decided by the High Court of Australia under provisions 
substantially the same. We extract the relevant passages : 


“A governing principle of British Income-tax Law is taxation at the source, and, in accordance 
with this principle, the profits and gains of a body of persons, an expression which includes a joint 
stock company, are brought into charge before they are divided, and the body of persons paying a 
dividend is entitled to deduct the tax appropriate thereto (rule 20 of the All Schedules Rules, Income- 
tax Act, 1918). When a company declares a tax free dividend, it is regarded, at any rate for any 
purposes, as dividing profits sufficient in amount to pay a gross dividend which, after deduction of 
tax, will leave the net amount at which the dividend is expressly declared. 


* * * * s 


The system, however, of taxation at the source involves a treatment of corporate profits which 
is not compatible with any general inclusion of dividends in the shareholder’s own assessment to 
income-tax. The profits and gains are assessed in the hands of the company prior to distribution. 
They are taxed collectively. Upon distribution the company is authorized, but not required, to 
deduct from the dividend the tax which would be payable upon the dividend. The company does 
not account to the Crown for the amount deducted ; for the profits distributed have already borne 
tax in its hands. But, for the purposes of reliefs allowed to tax payers, the shareholder is entitled to 
treat himself as having paid by deduction the amount which the company has withheld in paying his 
dividend ; and in assessing his liability to super-tax or surtax, which is levied on his total income 
from all sources, the amount so withheld as well as the dividend must be included. 


* * * * * 


The question whether the shareholder obtains immunity from taxation by direct assessment if, 
and only if, he suffers a deduction in respect of tax from the dividend, appears to me to be of some 
importance in relation to the question whether the actual or imputed deduction made should be con- 
sidered dividend or profit credited or paid to the shareholder within the meaning of section 14 (b) of 
the Commonwealth Income-tax Assessment Act, 1915-1921. Unless this be so, I think the remaining 
incidents of the relation of the shareholder to the gross amount, actual or notional, of the dividend 
are against the view that the excess over the amount he receives is credited or paid to him. That 
excess the company is by law entitled to withhold whether it is included within, or excluded from, 
the amount of the dividend expressly declared. When the company retains such a sum, it forms part of its 
general funds and is applicable accordingly. The fact that it specifies in its declaration of dividend a larger sum 





I.T.C. 365 at 372. 
All E.R. 532 at 539. 


1. (1950) 18 I.T.R. 333 at 342 : A.LR. 1951 I : 
I 
L.R. (1883) 11 Q.B.D. 515 at 522, 527. 


Mad. 551. 7 
2. (1950) S.C.J. 374: 1950 S.G.R. 335 at 
389 : 18 L.T.R. 472. 
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or rate than it in fact pays, does not seem of importance. In point of law it incurs no liability to the share- 
holder by doing so for any amount except the net sum after the deduction. | Whether it be correct or 
not, that before section 7 of the Finance Act, 1931, the company was authorized to make a deduction 
from dividends out of profits on which the company paid no tax (see per Romer, L.J., in Neumann's 
case*), it is clear that deduction of tax did not operate by way of set-off or otherwise to discharge any 
liability for any sum paid by the company for tax. There is no appropriation to or for the use of the share- 
holder ; nothing done by the company on his account or for his use. If it be true the shareholder’s immunity 
from direct assessment depends upon his suffering a deduction from dividend, all that can be said 
is that, by making the deduction, the company ipso facto discharges or absolves the shareholder from a 
direct liability to the Crown for tax in respect of the dividend. I do not think that in the peculiar 
situation in which the shareholder stands this would be enough to constitute a credit to him of the 
profits within section 14 (b) as construed in Webb’s case? and James’s case*, The destruction or 
prevention of the shareholder’s liability to tax would be a consequence ensuing from the deduction 
asea result of an express provision of positive law, a statutory phenomenon, and not a discharge by 
payment or appropriation of money for the purpose. The money would not be credited to the tax- 
payer and applied by the company in discharge of his liabilities.” 


The learned Judge finally expressed this conclusion : 


““In my opinion no more than the net amount paid to the taxpayer by the company in respect 
of dividends on preference or on ordinary stock was credited or paid to him. He is not liable to the 
inclusion in his assessment of any greater amount of dividend.” 


The treatment of the matter by Dixon, J., was so comprehensive that on appeal 
from his decision the learned Judges contended themselves with this statement : 


“In this case the appeal will be dismissed.” 


To the same effect is the decision in Home Grown Sugar Lid., In re^. At page 
227 Simonds, J., observed : 


_ , “ Apart, however, from this consideration, it appears to me reasonably clear that the amount of 
dividend received by a shareholder within the meaning of this clause is that sum which he actually 
receives after the company has exercised the right to deduct the appropriate amount of tax, which is 
given to it by rule 20 of the All Schedules Rules of the Income-tax Act, 1918. 


* + % * * 


But it does not, in my view, follow that the shareholder is, for the purpose of such an article as 
this, to be regarded as receiving what he does not in fact receives. Such a contention would be weigh- 
tier if the shareholder, being entitled to receive the whole dividend, directed the company to pay 
the appropriate part of it as income-tax on his behalf. But that is not the position. Indeed, so far 
as it from being the position that the company itself decides whether it will or will not deduct tax 
from dividend, and will be guided in the amount of dividend which it declares by its decision to 
deduct or not to deduct tax.” g 


Similar views were expressed in Cull v. Inland Revenue Commissioners®, At page 
4, Lord Atkin observed.: 


“ It is now clearly established that in the case of a limited company the company itself is charge- 
able to tax on its profits, and that it pays tax in discharge of its own liability and not as agent for its 
shareholders. The latter are not chargeable with income-tax on dividends, and they are not assessed 
in respect of them. 


* * * * * 


“The Crown contended that this sub-section (section 7 (2) of the Finance Act, 1931) on its 
true construction applied to all cases where a deduction was authorised to be made and was not con- 
fined to those in which a deduction had actually been made. In their submission, it, therefore, for 
the purpose of income, imputed to the person receiving a payment in cases where no deduction had in 
fact been made the receipt of a hypothetical sum calculated as though deduction had been made ; what 
is now known in income-tax slang as ‘ grossing up’. Whatever might have been said for this cons- 
truction Before 1934, it is impossible now to accept it, for by the decision of this House in Neumann 
v. Inland Revenue Commissioners ®, it was expressly held to be wrong.” 


The same view was taken by the Calcutta High Court in Angus Co. Lid., Calcutta 

v. Commissioner of Income-tax’, where the learned Chief Justice observed : 
“To my mind, the one fact which seems to remove all doubts as to the true character of the 
payment of the tax of Rs. 70,313 is that the company did not have to pay it and did not in fact pay it, 
because it declared the dividend, but would have to pay it as a part of the charge on its own profits, 








1. L.R. (1933) 1 K.B. at 747, 749- 5- Supplement to "(1939) I.T.R. Vol. VIII, 
2. eon 30 G.L.R. 450. - page 1. 

3. (1924) 34 G.L.R. 404. 6. (1934) 103 L.J.K.B. 210. 

4. L.R. (1938) 1 Ch. 219. 7. (1953) 25 I-T.R. 431 at 445. 
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in any event, whether it declared any dividend or not. The payment was therefore not on account 
of the declaration of the dividend and it was not by reason of the declaration that the funds of the 
company were depleted to the extent of Rs. 70,313,” 


Section 18 of the Indian Income-tax Act requires every person responsible 
for paying salaries to deduct at the time of payment, income-tax and super-tax at 
certain rates to be ascertained. The money so deducted never comes into the 
hands of the employee. Nevertheless it is treated for purposes of tax as part of the 
salary. The amount deducted by the company from the gross dividend of the assessees 
must, argued Mr. Rama Rao Sahib, be regarded in the same way. We are unable 
to agree that the positions are similar. The money whith-the person charged with 
disbursing salaries is required to deduct on account of income-tax and super-tqx 
is really the money of the assessee. But, in the case of the present assessces 
` Ramaswami Naidu and Govindaswami Naidu, the amounts which Agravas Estates 
Ltd., retained in their hands were always the money of Agravas Estates Ltd. and 
at no time became the money either of Ramaswami Naidu or Govindaswami Naidu. 


Another point of difference is this: the person disbursing a salary is under 
a duty.to deduct the tax, but under section 43 of the Income-tax.Ordinance the 
company was under no such obligation. It had a right to deduct but it was not 
under an obligation to do so. 


Thirdly, a person deducting income-tax and super-tax from any salary is bound 
to pay the.money so deducted to Government. But, Agravas Estates Ltd., was 
entitled to keep the moneys it deducted. It is true that the company was bound 
to show the amount it deducted in the dividend warrants which it issued, but that . 
is only for the purpose of explaining how the final figure was obtained. The 
obligation of the company to exhibit in the dividend warrants the arithmetic of 
the processes involved does not have the effect of making the moneys it did not 
pay, the moneys of Ramaswami Naidu or Govindaswami Naidu. 

Be it remembered that when a company pays income-tax on its profits is does 
not do so as an agent of the shareholder. See Article 24 in Volume III of Simonds 
Income-tax, and edition: 


“ Taxation of companies, etc. —A company is charged to tax on the full amount of its profits or 
gains, before the payment of any dividend in respect of any share, right or title thereto, computed in 
accordance with the provisions of the Income-tax Acts. A company pays income-tax on its profits 
' as being itself a tax-payer, not as agent for its shareholders ; if no dividend is declared by the 
company, the shareholders are not concerned with the payment of tax.” 


In support of his argument that the amounts Rs. 8,024 and Rs. 7,375 retained 
by Agravas Estates Ltd., must be deemed to be the income of the assessees Rama- 
swami Naidu and Govindaswami Naidu, Mr. Rama Rao Sahib referred to the deci- 
sion in Sir Joseph Kay v. Commissioner of Income-tax, Bombay Cityt. The relevant facts 
there were as follows : Sir Joseph Kay, the assessee, was entitled to receive from 
.three insurance companies in the United Kingdom annuity amounting to £500 
a year. The insurance companies deducted income-tax under the English Income- 
tax Act, 1918, at the standard rate amounting to £275. The assessee was paid 
only £225. The assessee contended that only the sum of £225 which he actually 
received should be included in his total income. The department thought that 
the whole of the £500 should be included even though he had not received £275, 
and, the question was whether the sum of £500 or the sum of £225 alone should 
be included in the assessee’s total income. ‘The Court held that the whole of the 
amount of £500 ought to be included in the assessee’s total income. 


It seems to us that this decision which relates to an annuity cannot be applied 
to the case of dividends. An annuity, if it resembles anything at all, resembles a 
salary or a pension and, the amount deducted from an annuity on.account of tax, 
must be treated in the same way as an amount deducted from a salary or pension on 
account of income-tax, We do not consider that the decision cited by Mr. Rama 
Rao Sahib is applicable. 








t. (1955) 29 LT'R. 774. 
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~ In the result, we hold that the amounts of Rs. 8,024 and Rs. 7,375 cannot be 
included in the taxable income of the assessees. These amounts were never re- 
ceived by the assessees, at no time did the amount accrue or arise to the assessees ; 


at no time actually or notionally were the money the income of the assessees in any 
sense of that word. 


The question is answered in favour of the assessees. Assessee will pay the 
cost. Counsel’s fee Rs. 250. 


R.M. —— Referente answered in favour of the assessee. 
š IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT *—MR. ‘P. V. RaJAMANNAR, Chief Justice AND Mr. Justice GANAPATIA 
ILLAI. 


M. K. Manickam Chettiar .. Appellant* 
v. ; ; 
The Union of India by General Manager, Southern Railway, 
and another .. Respondents. 


Railways Act (IX of 1890), section 74-A—Goods consigned at owner’s risk—Duty to take care—Onus 
of proof of negligence. ý 

The measure of responsibility of bailees as laid down in section 151 of the Contract Act, i.e., to 
take reasonable care of the goods entrusted to them applies to the Railway Administration in this 
country. It is, of course, open to the Railway Administration under section 72 of the Railways Act to 
delimit their responsibility by a special contract where goods are sent at owner’s risk. Section 74-A 
of the Act casts the onus of proof of negligence or misconduct on the part of the railway on the plaintiff 
only in two cases, viz., when the goods are in a defective condition as a result of which they are liable 
to deteriorate and where the packing of the goods , are defective. In all other cases the primary 
onus of a bailee to show that he has taken reasonable care of the goods, is on the railway. 


Appeal against the decree of the Court of the Subordinate Judge of Kumba- 
konam in Original Suit No. 56 of 1953. 


R. Gopalaswami Ayyangar, for Appellant. 
S. S. Ramachandra Ayyar, for Respondent. 


The Judgment of the Court was delivered by 


Ganapatia Pillai, J.—This appeal is preferred by the plaintiff in O.S. No. 56 
of 1953.0n the file of the Subordinate Judge, Kumbakonam, against the decree dis- 
missing that suit. ‘The respondents are the Union of India, represented by the 
General Manager, Southern Railway, and the General Manager, Central Railway. 


The appellant who is a trader in coriander seeds claimed Rs. 14,659-1-6 and 
interest at 6 per cent. per annum on this amount from 23rd January, 1951 to 3rd 
December, 1951. The plaint was originally presented to the Court of the Sub-- 
ordinate Judge, Tanjore, under the following circumstances. In December, 1950, 
the plaintiff instructed one Motilal Madan Mohan of Bidar in the old Hyderabad 
State to purchase for him 300 bags of dhania and despatch them by rail to 
Mannargudi. Accordingly, 300 bags werc loaded by the broker Motilal Madan 
Mohan, on 25th December, 1950, at Bidar station in the broad gauge wagon No. 
G.I.P. 22315. The railway receipt No. 13205 obtained for the goods was endorsed 
over to the plaintiff for taking delivery of the goods at Mannargudi. The metre- 
gauge wagon in which the goods were sent to Mannargudi arrived at that station on 
rath January, 1951. On opening the wagon, the clerk of the plaintiff found that 
almost all the bags had been damaged by rain water. He therefore refused to take 
delivery, and, on instructions from him, the plaintiff wired the General Traffic 
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Manager, Southern Railway, asking for open delivery. Open delivery was given 
on 20th January, 1951, when it was found that only 75 bags out of the consignment 
of 300 were in a sound condition and the remaining 225 bags were found damaged, 
mildewed, caked and darkened in colour. The officer of the railway who gave open 
delivery certified that these 225 bags were damaged to the extent of go per cent. of 
the value of the goods. The plaintiff was therefore able to sell only the seventy- 
five sound bags at the current market rate ; and out of the remaining damaged 
bags, he was not able to sell 20 bags and the remaining bags were sold for less than 
10 per cent. of the ruling market price. The cost of the consignment to the plaintiff 
amounted to Rs. 22,102-12-6, which works out at the rate of Rs. 73-10-10 per bag. 
By sale of the damaged, 225 bags, the plaintiff suffered loss of Rs. 13,837-8-0. , To 
this, the plaintiff added the cost of 200 gunny bags ‘at Rs. 200. The total loss of 
20 bags is assessed by the plaintiff at Rs. 1,500 at the market rate at Rs. 75 per bag. 
The total damages suffered by the plaintiff amounted to Rs. 15,537-8-0 but the claim 
for damages made in the plaint is limited to Rs. 14,659-1-6. 


The railway administration denied liability for the damage, though the ex- 
tent of the damage was not disputed by them. They disputed the amount claimed 
for damages and also the interest claimed on this amount. They denied that there 
was any negligence on the part of the railway staff in dealing with this consignment. 
They affirmed that the consignment was carried with all care and caution required 
under law. 


The following issues were framed by the learned Subordinate Judge :— 


(1) Whether defendant-company took all possible care for the transport of the goods in question 
and whether they are not liable for any damages ? 


(2) Whether the damages caused to the coriander bags arose in transit on account of the 
carelessness or negligence on the part of the defendant-company ? 


(3) Whether there was any delay in the despatch of the goods as alleged by the plaintiff ? 
(4) To what damages, if any, is the plaintiff entitled ? 


Under Issues 1 and 2, the learned Subordinate Judge came to the conclusion 
that the defendant-railway was not liable, though he expressed this conclusion in 
a halting manner. This will be seen from the following observations of the learned 
Subordinate Judge : 


“ In this case, even though I find it difficult to agree wholly with the defendant-railway when 
the defendant railway says that the wet condition of prematurely cut coriander crops, because there 
was a heavy demand for coriander in 1950 December, in the market, was wholly responsible as the 
coriander had caked and sprouted, and such a serious condition might not be wholly due to the in- 
herent defect of wet and prematurely cut crops as stated by P.W. 5, yet, as the wagon appears to have 
been water-tight, so that P.W. 3, a witness for the plaintiff himself, was prepared to immediately 
(on 13th January, 1951 itself) load a consignment of paddy into it in view of the certificate of 
D.W. 14, I think the defendant-railway cannot be mulcted by way of damages on account of any 
negligence, if, due to very heavy rains of exceptional virulence, any water found its way into the 
wagon, notwithstanding the wagon being water-tight ”. : 


From this involved sentence, we are able to gather that the learned Judge did 
not believe the allegation of the defendant-railway that the damage was caused 
by the wet condition of the goods even at the time when they were loaded into the 
railway wagon at Bidar. The learned Subordinate Judge was also satisfied that 
the cause of the damage was rainwater getting into the railway wagon. At any 
rate, we take it he means that the metre-gauge wagon in which the goods were carried 
from Arkonam to Mannargudi was not leaky though not rainproof. Yet, the 
learned Judge found that the railway could not be mulcted with damages, because 
negligence had not been proved, though the learned Judge was satisfied that the 
goods were damaged by very heavy rains of exceptional virulence even though the 
wagon was water-tight. We may straightaway say that there was evidence in the case 
only to show that the metre-gauge wagon which carried the goods to Mannargudi 
was alone tested and was found by a railway official to be water-tight. The learned 
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Judge had obviously overlooked the fact that even when the goods were transhipped 
at Arkonam from the broad gauge wagon to the metre gauge wagon, damage to 
about 223 bags was noticed. There was no evidence in the case to show that any 
exceptional rains of a virulent type had occurred along the route from Bidar to 
Arkonam, and the evidence only showed that such rains occurred at Tiruvarur and 
Mayavaram during the journey from Arkonam to Mannargudi. 


Another conclusion of the learned Judge on this part of the case is thus 
expressed :— 


* In this view, it is unnecessary to consider whether the plaintiff was guilty of any ‘ contributory 
negligence ’ as the consignor (P.W. 4) does not seem to have sent the goods in a very dried condition, 
but seems to have sent somewhat wet goods purchased in a hurry to make up the deficiency between 
300 bags required repeatedly by the plaintiff, and only 84 old bags that were available with P.W. 4 
by 22nd December, 1950”. 


This finding is in direct contradiction to the first finding mentioned above, in 
which the learned Judge had expressed his opinion that he was not prepared to 
agree with the contention of the railway that 300 bags were loaded in a wet con- 
dition or they consisted of prematurely cut coriander crops. This confusion in 
the mind of the learned Subordinate Judge makes it incumbent upon us to examine 
the evidence in detail to find if his ultimate conclusion that the defendant-railway 
was not liable for the damage could be accepted. 


Many of the facts are not in dispute. The consignment was loaded by the 
Bidar merchant in G.I.P. wagon No. 22315 at Bidar station on the Central Railway 
on 25th December, 1950. This wagon arrived at Arkonam on 4th January, 1951 
with the forwarding Station Master’s seals intact. The consignment was trans- 
hipped at Arkonam junction into the metre-gauge wagon BCC 338. At that time, 
it was noticed that about 233 bags were wet and dry (we are borrowing the language 
of the clerk who was in charge of the transhipment at Arkonam in thus describing 
the condition of the bags. This cryptic description is elaborated in the evidence 
of D. W. g the transhipment clerk at Arkonam, in the following manner :— 


“ 233 bags were wet. Bags were glued to one another as it were. That is what I meant by 
‘caked’. I have no reason to know if rain water would have caused the damage to the goods. 
Except 213 bags, the rest were sound and quite all right ”. ' 


Neither this clerk nor the goods clerk at Mannarguddi noted the position of 
the undamaged bags in relation to the damaged bags as they were bound to note 
under the rules. But there is the evidence of P. W. 2, the clerk of the plaintiff, 
who was present at Mannargudi at the time when the goods were unloaded, and also 
of P. W. 3 a railway broker, to show both the condition of the damaged bags and 
the position which they occupied in the wagon. According to them, 75 bags lying 
in between the bags at the top and those at the bottom were in sound condition. 
D.W. 12, the Goods Clerk at Mannargudi railway station, has admitted that the 
bags were wet, and that, on touching them, one’s hands became wet with water. 
This was the Goods Clerk who unloaded the wagon, in which the suit consignment 
was received at Mannargudi station. P. W. 6 was the Chief Goods Clerk of that 
station at that time. But as some allegations have been made against him on the 
score that he was facing a charge of corruption, we do not place any reliance on his 
evidence, which is wholly in favour of the plaintiff’s contention. 


The Station Master of Mannargudi, D. W. 13, was present at the platform when 
the goods were unloaded. He describes the condition of the wagon and bags thus : 


“ When I saw, no water came out of the wagon ; nor did any water ooze out of damaged goods. 
The flooring of the wagon and the damaged bags were damp ”. 


To a specific question whether the damaged goods looked like soaked in water, 
_this witness answered thus: ; 
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“The bags were wet, not drenched by water or soaked in water. All the damaged bags were 


Yet, according to this witness, he sent a message to be on the safe side, though 
it was obligatory on his part to send messages only in case there was leakage in the 
roof or sides of the wagon. The report (Exhibit A-9) of the responsible officer of 
the railway who was present to give open delivery shows that almost all bags were 
wet by water and stained. He assessed 75 bags as sound, and the rest of the consign- 
ment, according to him, was found to be damaged, mildewed and caked darkened 
in colour. He assessed the damage at go per cent. 


Two things stand out prominently from this evidence. First, if partially dried 
crops, or, in other words, crops which were not fully dried, had been sent from Bidar, 
one would expect the condition of all the bags to be the same ; that is to say, if the 
seeds had sprouted or caked, all the bags should have suffered this damage. Se- 
condly, the fact that 75 bags were in a sound condition unaffected by water leads 
to the inference that the damage was caused by water arising from an extraneous 
source and not present in the seeds themselves when loaded. 


We now go to the question whether partially dried crops were sent by the Bidar 
merchant. This finding of the learned Subordinate Judge is based upon the sole 
circumstance that, because of heavy demand for coriander in December, 1950. P.W. 
4 the Bidar merchant, had not sufficient stock by 22nd December, 1950, and was 
therefore forced to send, in a hurry, goods which were not completely dry. It is 
true that, on 18th December, 1950, P. W. 4 had only a stock of 84 bags on hand, 
which represented the residue of goods already purchased. But the learned Sub- 
ordinate Judge is wrong in observing that P. W. 4 admitted that, on 22nd December, 
1950, he had a stock of only 84 old bags. In cross-examination, P.W. 4 stated thus : 
At close of 18th December, 1950, 84 bags were on hand. On 22nd December, 1950, 
he had a stock of 467 bags on hand, out of which 306 bags had been despatched on 
agrd December, 1950. On i1gth December, 1950, 664 bags had been despatched. 
Thus, after 18th December, 1950, nearly 1000 bags had been purchased and des- 
patched . On 23rd December, 1950, this witness purchased 213 bags. Thus, the 
old stock available on the 23rd of December before the purchase of 213 bags 
amounted to at least 195 bags. This and the purchase of 213 bags on 23rd December, 
1950, constituted the source, from which 300 bags were sent to the Bidar railway 
station on 24th December, 1950, for the order of the plaintiff and they were actually 
loaded into the wagon on 25th December, 1950. We are therefore satisfied that 
the learned Subordinate Judge was wrong in holding that, out of the 300 bags sent 
to the plaintiff, all was new stock except 84 old bags. According to the evidence 
of P.W. 4, whom we have no reason to disbelieve at least 195 out of the goo repre- 
sented old stock. P. W. 4 further states that the maximum time necessary for dry- 
age is one day. He positively denied that the time taken for dryage would be four 
days. The process of collecting the goods and drying them described by P, W. 4 
is this. If dhania purchased was not dry, it will be spread out on the cement plat- 
form of this witness for drying. Even before spreading out for drying, the goods 
would be cleaned by winnowing and mud removed. Even if the sun was not hot 
and scorching, four or five hours of dryage would be sufficient to make the goods 
completely dry. As against the evidence of these witnesses, which is corroborated 
by P. W. 5, there is only the evidence of the Claims Inspector (D. W. 15) on behalf 
of the Railway. He has said in his report that, though there was no rain in Bidar 
and neighbouring places, premature crops were sent by P. W. 4 to Mannargudi. 
The source of his information on this point was the enquiry he made from merchants. 
In cross-examination, he admitted that this information was not obtained by him 
from Bidar merchants, but that he obtained it from merchants in Hyderabad market. 
We may quote his words to show how unreliable this source of information was :— 


“I learnt sometimes prematurely cut crops, not properly dried, were booked. No dealer in Bidar 
told me. But, I learnt in Hyderabad market that sometimes coriander is prematurely plucked and 
gathered and sent to market. Nobody told me wet crops were sent. As there was no rain in the prior 
month, there were no wet crops sent to market. But I was told that crops without proper drying were 
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sent. Undried crops were not sent ; but, semi-dried crops were sent. So I was told in Hyderabad, 
the headquarters of merchants who do business in Bidar and other places also.” 


This witness was not deputed to enquire into any other case of coriander seeds 
despatched from Bidar during December, 1950, getting wet and damaged before 
reaching destination. In fact, he has said in his report that if similar consignments 
were found wet at other destinations, it cannot help the railway to repudiate the 
claim. Of course no such instance was proved. Even otherwise, it is very clear 
to us that the enquiries made by this witness did not furnish any ground for coming 
to the conclusion that P. W. 4 sent either wet crops or semi-dried crops. The 
assertion of this witness to the contrary is purely based upon reports which he heard 
frota Hyderabad merchants and not from merchants in Bidar. 


P. W. 5 was examined as an expert witness on the side of the plaintiff. He was 
Agricultural Demonstrator at Kumbakonam at the time when he was examined 
in November, 1953. He had served in Bellary in 1939-40 and he claimed knowledge 
of the dhania crop. He says :— 

“ Usually, it is not possible to harvest and cut coriander or dhania crops prematurely as coriander 
will not separate from plant. Even for mature crops, it requires drying up before separation. Im- 
maturely cut crops, however, would not germinate or sprout. Without rain, mere immature corian- 


der crops would not stain or discolour the gunny bags. If coriander crops are not wet, but dried, 
they would not cake or sprout again without admixture of water.” 


His qualification was B. Sc. in Agriculture. According to him, though mould 
is a disease, it would not set in after the crop is cut and harvested. But he admitted 
that, if there was moisture in the seeds and they were bagged in old gunnies, mould 
might occur. According to him, there will be sweating if moist coriander seeds 
were put in gunny bags. The bags would get damp if there was sweating ; and 
if the railway wagon was air-tight, there would not be any extra moisture at all. 
He further added that premature harvest of coriander could be done only with diffi- 
culty and expenditure and that two or three days’ drying would be required for 
plucking coriander seeds from the plant. Above all, he stated that one day’s drying 
would do after winnowing. He is positive as to the cause of the staining of the 
gunny bags. According to him, there would not be discolouring of gunny bags, 
merely because the seeds were moist. He goes further and says that even if unripe 
coriander is harvested and bagged in gunnies, there would not be outward discolour- 
ing or staining of the gunny bags. There might be only slight stains on the inside of 
the gunny bags. He had worked as an Agricultural Demonstrator for about 15 years 
at the time when he gave evidence. His knowledge about the coriander crop is not 
mere book knowledge, as will be seen from the fact that he was working in Bellary 
during 1939-40, where coriander is grown. The effect of his evidence is that though 
mould might occur if there was moisture in the seeds which were bagged in old 
gunnies, this condition could equally appear as a result of rain-water falling on the 
gunny bags. In fact, he is positive that the staining of the bags on the outside 
could not be caused by any moisture present in the seeds themselves, and this could 
only be caused by water coming into contact with the bags on the outside. Having 
regard to his evidence and the other facts proved in the case, namely, that water 
was oozing out of the bags and that the floor of the metre-gauge wagon itself was wet, 
there can be no doubt in this case that 225 bags became damaged only on account 
of rain-water and not on account of any moisture present in the seeds. 


The next question for our consideration is whether this was caused by any 
negligence on the part of the railway administration. A number of witnesses were 
examined on behalf of the respondent-railway administration to show that there 
was no rain all the way from Bidar to Arkonam during the relevant period. D.W. 
10, who was a clerk employed in the Control Office in Royapuram station during 
the relevant period, produced Exhibit B-27, the yard report book maintained- by 
him, in which reports of rainfall occurring between stations, Madras to Raichur 
and Madras to Bangalore, are noted. Occurrence of heavy rainfall is indicated 
by the letters ‘H.R.’ and slight rainfall by the letters ‘S.R.? Much reliance 
cannot, however, be placed upon this register for the reason that reports of rainfall 
are not called for from stations and this register seems to be compiled only from 
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reports voluntarily sent by the Station Masters. D.W. iois unable to say if any 
record is kept at every station of rainfall. That alone would be a reliable record 
to prove the assertion that there was no rainfall in any place en route from Bidar 
to Arkonam. ‘There is, however,. indication in the evidence of D.W. 9, the trans- 
shipment clerk at Arkonam responsible for the transhipment of the consignment 
now in dispute, that, on the same date on which the suit consignment was handled 
at Arkonam, another consignment of goods received from Zaheerabad was damaged 
by water. In that consignment, 201 bags were wet. The telegram which this 
clerk sent in respect of this consignment is Exhibit B-26 (a). There is no evidence 
to show what happened to this damaged consignment from Zaheerabad. But this 
circumstance positively proves that more than one consignment which arrived 
at Arkonam on the date in question in different wagons were damaged by water. 
The possibility, therefore, of rain having fallen at some place between Bidar and 
Arkonam cannot be ruled out. “That there was heavy rain at Mayavaram and Tiru- 
valur on the days on which the metre-gauge wagon, in which the suit consignment 
was loaded, remained in the yard of those stations, is admitted by the witnesses 
for the railway. Thus, the possibility of rain water entering into both the broad- 
gauge wagon and the metre-gauge wagon is clearly established by the evidence in 
the case. f . 

Thus the question for our consideration is whether the evidence let in by the 
railway administration discharges the burden which lies upon them as bailees to 
show that they had taken as much care of the goods bailed as a man of ordinary 
prudence would take under similar circumstances of his own goods. This is the 
measure of the responsibility of a bailee laid down in section 151 of the Indian 
Contract Act, which applies to railway administration in this country by virtue 
of section 72 of the Indian Railways Act. The responsibility of a bailee laid down 
in section 151 of the Contract Act can be delimited by a special contract. This 
is provided for in section 152 of the Indian Contract Act. Delay in delivery and 
the responsibility for the consequent damage to the goods is provided for in section 161 
of the Indian Contract Act. But, that question does not arise in this case, since 
the delay complained of by the plaintiff was only four or five days’ delay. Accord- 
ing to the plaintiffs, the journey from Arkonam to Mannaregudi usually takes four 
or five days, though in the present case it had taken eight days. In the forwarding 
note, Exhibit B-r, signed by the broker of the consignor when the goods were deli- 
vered at the Bidar station, the following remarks as to the condition of the goods 
appear. ‘ Bagging second hand ; stitching defective ; new crop a 3 

The goods were consigned at the owner’s risk, and therefore, if the railway is 
able to establish that the deterioration of the goods was caused by the condition 
of the consignment as noted in the forwarding note, certainly, the railway would 
not be liable for the resulting damage. The damage in this case cannot arise either 
on account of stitching being defective. or on account of the crop being new. We 
have already discussed the question whether the seeds were wet at the time when 
they were despatched at Bidar. There is no ground to hold that the coriander 
seeds bagged in gunny bags at Bidar were not of the marketable dry quality. We 
have also indicated our opinion that the damage could not have been caused by 
second-hand gunnies being used for bagging the secds. The only cause for the 
damage must have been the wetting of the bags by rain water. 

Mr. S. S. Ramachandra Ayyar, the learned counsel for the railway adminis- 
tration, cited the decision in Bengal Nagpur Railway Company v. Mooljt Sikka & Com- 
pany for the contention that, even though the goods were damaged by rain water 
in the course of the journey, the railway company would not be liable for the damage 
unless the consignor who claims damages is able to prove that the wagon in which 
the goods were loaded was leaky even at the station where the journey started. 
The facts of that case were as follows. The plaintiffs despatched 348 bags of country 
biris from Tumsar Road railway station to Shalimar station, both situate on the 
Bengal Nagpur Railway. The goods were loaded at Tumsar Road station on 26th 
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June, 1925 and the wagon reached Shalimar station on the grd July following. The 
goods were delivered on 6th July. The plaintiff had hired a whole wagon for 
despatching his goods. Sixty bags out of the 348 bags were found to have been 
damaged by rain. It was established in that case that this damage occurred during 
the transit from Tumsar Road station to Shalimar station. At the time of taking 
delivery at Shalimar station, the plaintiff’s man found that there were holes in the 
roof of the wagon, through which water leaked into it and damaged 60 packages. 
The goods were covered by Risk Notes A and B executed by an agent of the consignor. 
In construing the word ‘ misconduct’ used in the Risk Note B, the learned Judge 
who constituted that Bench held that it included wrongful commission and omission, 
intentional or unintentional. . . . any act which it wrongfully did and which 
it wrongfully neglected todo. In effect, they laid down that the word ‘misconduct’ 
which they had to construe denoted any unbusinesslike conduct and included negli- 
gence or want of proper care which a bailee was bound to take under section 151 
of the Indian Contract Act. The change in the law introduced by the amendment 
of the Railways Act in 1949 does not touch the point relevant for the purpose of the 
decision of this appeal except that, under the old Risk Note B, the onus was always 
upon the owner to prove that the injury to the goods was caused by the misconduct 
of the servants of the railway company, whereas, by the elimination of the risk notes 
and by reason of the new section 74-A, this onus would be upon the railway except 
in a case where the goods are carried at owner’s risk. Section 74-A enacts thus :— 


“ (1) When any goods tendered to a railway administration for carriage by railway— 


(a) are in a defective condition, as a consequence of which they are liable to deterioration, 
leakage, wastage or damage in transit, or 


(b) are either defectively packed or packed in a manner not in accordance with the general or 
special order, if any, issued under sub-section (2) and as a result of such defective or improper packing 
are liable to leakage, wastage or damage in transit, and the fact of such condition or defective or 
improper packing has been recorded by the sender or his agent in the forwarding note, the railway 
administration shall not be responsible for any deterioration, leakage, wastage or damage or for the 
condition in which such goods are available for delivery at destination, except upon proof of negligence 
or misconduct on the part of the railway administration or of any of its servants.” 

Clause (2) of section 74-A is not relevant for our present purpose. Thus, it 
will be seen that, only under two contingencies, the onus is cast upon the plainiff 
to prove negligence or misconduct on the part of the railway administration or any 
of its servants before damages could be claimed when goods are sent at owner’s risk, 
The first relates to the defective condition of the goods, as a consequence of which 
they are liable to deterioration. The second condition relates to defective packing 
of the goods which leads to the damage in question. We have already indicated 
that the damage in this case could not be attributed either to defective condition 
of the goods or the defective packing of the goods in secondhand gunnies. It follows 
that in this case the primary onus of a bailee to show that he had taken such care of 
the goods as a man of ordinary prudence would take in the case of his own goods 
must be discharged for denying relief to the plaintiff. In our opinion, the decision 
in Bengal Nagpur Railway Company v. Moolji Sikka & Company does not touch the ques- 
tion which we have to decide, as it arose under the old B Form Risk Note by which 
the onus always lay upon the plaintiff to prove misconduct. In this view, it is not 
necessary for us to say with all respect that the decision in that case went too far 
when it laid down that, once the wagon was found to be in a good condition at the 
loading station, the fact that it was found to be in a leaky condition at the desti- 
nation station could not be attributed to the negligence or misconduct of the railway. 
The reasoning of the learned Judge was that en route the wagon might have deve- 
loped leaks, for which the railway would not be responsible. It seems somewhat 
strange that a wagon which was in a leak-proof condition 10 days earlier at the time 
when the goods were loaded into it should suddenly become leaky 1o days thereafter, 
However, this decision need not detain us any further, since we hold that, in this 
case, the onus is primarily upon the railway as a bailee to show that they have taken 
such care of the goods as a person of ordinary prudence would in the case of his 
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own goods. Of course, there is no evidence to show that the two wagons in question 
were overdue for repairs or overhaul, because the railway has not produced any 
registers to show when these wagons were due for overhaul. This is a matter upon 
which the plaintiff could have taken steps to send for the relevant registers ; 
but his failure to do so could not alter the facts which have been proved in the case. 
Neither the metre-gaugé wagon nor the broad-gauge wagon used in this case could 
have been leak-proof, as otherwise we are unable to find how the consignment could 
have been damaged by rain-water. On this point, we must refer to the evidence 
of D.W. 14, the Train Examiner at Tanjore who is said to have tested the metre- 
gauge wagon at Mannargudi on 13th January, 1951. That day, he went with six 
labourers from Tanjore to Mannargudi and tested the metre-gauge wagon in whieh 
the suit consignment has been received, by pouring 60 buckets of water over the 
roof of the wagon. The prescribed procedure for testing a wagon for leaks as laid 
down in rule 261 of the Standing Orders of the South Indian Railway is that if 
there is no Train Examiner at the station where the damaged goods were unloaded, 
the wagon must be consigned to the nearest station with a Loco Department, 
where the Loco Foreman should be requested to examine it. Ofcourse, the wagon 
concerned in this case was not sent to Tanjore, but this is not a very material factor. 
The test carried out by D.W. 14 may not be perfunctory ; but it cannot be relied 
on as a foolproof test to find out if the wagon was leakproof. Thus, though it is not 
obligatory for a wagon to be tested only at stations with water column, the test 
adopted by D.W. 14 cannot be accepted by us as an efficient test. For this con- 
clusion, we also rely upon the condition of the wagon, namely, the floor of the wagon 
being wet at the time when it was opened at Mannargudi station. Leaks may 
develop in a wagon not only through holes in the roof, but also through the doors 
- nor being waterproof when closed. That P.W. 3 loaded a consignment of paddy 
into the metre-gauge wagon in question on 13th January, 1951, itself at Mannargudi 
would not be decisive on this question. Our conclusion is that the damage in this 
case was caused only because rain-water leaked both into the broad-gauge wagon 
in which the goods arrived from Bidar upto Arkonam and also in the metre-gauge 
wagon from Arkonam to Mannargudi. 


The next question, is, what will be the amount of damages to which the plaintiff 
will be entitled? The interest claimed from the date of delivery upto the date of the 
plaint was given up by endorsement on the plaint. The learned Subordinate 
Judge indicated in paragraph 14 of his judgment in recording his finding under 
Issue 4 that, if the plaintiff were entitled to damages, he would award cost-price 
at Rs. 68 per bag for 125 bags, and at Rs. 77 per bag for 100 bags. He did not accept 
the plaintiff’a contention that damages should be assessed at the market price 
ruling on the date of delivery. Mr. R. Gopalaswami Ayyangar, learned counsel 
for the appellant, did not address any argument to us on the point Therate claimed 
in the plaint for the damaged bags included the cost of the gunnies, which appears 
to be prima facie untenable, because the price charged by the sender at Bidar included 
the cost of the gunnies also. The market price ruling between roth and goth Jan- 
uary, 1951, for the goods at Mannargudi is alleged in the plaint to have been Rs. 75 
per bag. The basis of damages claimed is thus set forth in the plaint : the plaintiff 
is entitled to recover by way of damages the difference between the market value 
and the money that could be realised by him by sale of the damaged portion of the 
consignment. Even though the market value of the. goods was said to be Rs. 75, 
the learned Subordinate Judge has found that he would be prepared to award 
damages for 100 bags at Rs. 77 per bag. We are unable to follow the reasoning 
by which he arrived at that conclusion. In regard to the remaining 125 bags the 
learned Subordinate Judge was prepared to allow damages at Rs. 68 per bag. The 
figure worked out according to the learned Subordinate Judge’s rates comes to 
Rs. 16,200 while, surprisingly, the amount assessed in the plaint as damages is only 
Rs. 15,537-8-0- Obviously the Subordinate Judge was under a misapprehension 
as to the amount claimed in the plaint for damages, and his finding as to what the 
damages would be cannot therefore be, accepted by us. The basis adopted in the 
plaint is the value of the goods at the market rate of Rs. 75 per bag minus the actual 
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amount realised by sale of the damaged bags. To this was added the cost of the 
gunny bags. Since we have found that the plaintiff could not claim the cost of the 
gunny bags, the damages to which the plaintiff will be entitled should be calculated 
on the basis of the claim made in the plaint, which comes to a lesser figure than the 
figure which the Subordinate Judge was prepared to award. 


In the result, the appeal is allowed. The decree of the learned Subordinate 
Judge is set aside, and the appellant-plaintiff is given a decree for Rs. 14,459-1-6 
with interest on this amount at 6 per cent. per annum from the date of the decree 
of the Subordinate Judge till the date of payment with proportionate costs in both 
the Courts. 


R.M.. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMACHANDRA IYER. 


Indian Airlines Corporation .. Petitioner” 
v. 
Jothaji Maniram .. Respondent. 


Carriers Act (III of 1865)—Applicability to carriage by air—Liability of carrier by air for loss—Carriage 
by Air Act (XX of 1934)—Scope of—Carriage of goods within India—Liabiltty of carrier for loss—Extent of— 
If common carrier—Contract Act (IX of 1872), sections 151 and 152—Applicability—Special contract limiting 
liability to specified amount and exempting from liability in respect of specified cases—Validity—Consignor signing 
declaration and agreeing to conditions and limitations in consignment note—Rights of—Presidency Small Cause 
Courts Act (XV of 1882), section 38—Powers of Full Bench—Finding of fact—Interference, 


Under the general law, a common carrier is liable practically as an insurer of goods, but that 
liability can be regulated by a contract entered into between the carrier and the consignor of goods. 
Where a consignor or his agent has signed a declaration and expressly agreed to all the conditions 
and stipulations contained in the consignment note, defining and limiting the carrier’s liability, the 
burden would be upon the consignor or his agent to show that his signature was secured by fraud or 
misrepresentation or that he had no notice of the conditions. A party who expressly contracts, 
stating that he is aware of the terms and conditions, should not be allowed to say that he was not 
aware of the terms and conditions unless he proves that he was not so aware. 


The Carriers Act, 1865, does not apply to the case of carriage of goods by air. The defini- 
tion of a common carrier in section 2 of that Act does not include a carrier by air. 


The liability of a carrier of goods by air has not been completely put on a statutory basis in 
India, The Carriage by Air Act, 1934, relates only to international carriage and cannot apply to the 
carriage of passengers or goods by air within India. Since there has been no notification of the 
kind contemplated by section 4 of the Act, there are in India no statutory rights, duties and 
liabilities of carriers and their passengers and of consignors, carriers and consignees of goods in 
respect of non-international carriage by air. The liability of a carrier by air is therefore only that 
of a bailee and sections 151 and 152 of the Contract Act would apply. 


Even assuming that a carrier by air is a common carrier if he gives notice that he will contract 
liability only to a limited extent, and in respect of articles of a given value, he ceases to be an insurer 
beyond that ; it would be open to a common carrier to contract himself out of liability as a common 
carrier or fix the limit of his liability. 

Where there has been a loss on account of the negligence of the carrier in respect of which a 
contract has been entered into, limiting the liability of the carrier to a specified amount, and there 
is a finding that the loss is attributable to negligence and not to the breach of any of the conditions 
of the contract of carriage, exempting the carrier from liability the contract being valid and enforceable 
the carrier can be made liable only for amount specified and no more. 

B. A. S. Company v. Chockalal Ram, (1952) 2 M.L.J. 270, followed, Sheik Mohamed v. B. T. S. 
N. Co., Ltd., (1908) 18 M.L.J. 497: 1.L.R. 32 Mad. 95 (F.B.), relied on. Case-law referred to and 
discussed. 

Under section 38 of the Presidency Small Cause Courts Act, the Full Bench is not com- 
petent to upset the finding of fact arrived at by the trial Judge and to give its own finding on a 
question of fact. 

Petition under section 115 of Act V of 1908, praying the High Court to revise 
the Order of Small Causes Court of Madras, dated 12th April, 1957 and made 
in N.T.A. No. 264 of 1956 against S.C. No. 5772 of 1955. 








28th August, 1958. 


* C.R.P. No. of 1957. 
Be Tat z (6th Badhra, 1880—Saka). 
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S. Govind Swaminadhan, for Petitioner. 
P. P. Selvarajan and J. W. D. Fesudasan, for Respondent. 


The Court delivered the following 


JupcmentT.—The respondent, a merchant at Madras, sent on gth March, 1955, 
a parcel of pen nibs valued at Rs. 1,600 to Calcutta, through the Indian Airlines 
Corporation, the petitioner. Before accepting the goods for carriage, the peti- 
tioner issued a consignment note, Exhibit P-1. It sets out the terms and conditions 
of the carriage. In the front portion of Exhibit P-1, the agent of the respondent, 
who- despatched the goods, signed a statement stating that he was aware 
of and was accepting the general conditions of carriage and special conditions, more 
particularly ‘referred to or set out on the reverse of that document. One of the 
special conditions, which is legibly printed on the reverse of the consignment note 
was that the carrier, namely, the petitioner, 


“ shall be under no liability whatsoever to the consignor or to the consignee, etc., for loss, 
damage, detention or delay to the goods arising out of the carriage . . . . whether or not caused or 
occasioned by the act, neglect, negligence or default of the carrier or of pilots, flying, operational 
or other staff or employees or agents or the carrier or otherwise however. . . The said exemption 
from liability and indemnities in favour of the carrier extend to the carriage of surface transport of 
the goods to or from the airport at a place of embarkation, destination, etc. . . . the custody, 
loading or unloading of the goods into and from aircraft or surface transport and to all other 
services and operations of the carrier whatsoever. It was, however, stipulated that in so far as any 
liability may be imposed on the carrier by law, such liability for loss or damage to the goods, etc., 
would be limited and agreed to be in the aggregate the actual value thereof or the declared value 
thereof or Rs. 300 whichever is the lowest, notwithstanding that any loss, damage or delay may 
nee been caused or occasioned by the act, neglect, negligence or default on the part of the 

arrier ”. 


It appears from the evidence that the goods were actually despatched from 
Madras to Calcutta by the night air mail service on gth March, 1958. But the 
goods were not delivered to the consignee. The enquiry made into the matter 
by the petitioner, the Indian Airlines Corporation, did not enable them to trace 
the missing parcel. The respondent, thereupon, filed the suit out of which the 
present revision petition arises in the Court of Small Causes, Madras, to recover a 
sum of Rs. 1,858 together with costs, the said sum representing the value of the 
goods despatched and damages for the loss. The petitioner contested the claim. 
The written plea filed on its behalf merely stated that the plaintiff had no 
liability under the terms and conditions of the contract. Evidence was let in on 
behalf of the parties, and the learned Chief Judge of the Court of Small Causes, 
who tried the case, held that the parties were bound by the terms and conditions 
of the consignment note, and that the respondent was entitled to a decree only 
for Rs. 300 in accordance with the conditions of the contract contained therein. 
Aggrieved by this, the respondent filed an application for a new trial before 
the Full Bench of the Court of Small Causes. The Judges, constituting a 
Full Bench, held that the terms and conditions printed on the reverse of 
Exhibit P-1 was not brought to the knowledge of the respondent so as to make 
them binding on him and, after going elaborately into the liability of a common 
carrier under the English Law, for negligence, held that the petitioner would be 
liable under section 8 of the Carriers Act. On the further finding that there was 
negligence on the part of the Airlines Corporation, they held that the respondent 
‘was entitled to a decree as prayed for and passed one accordingly. The petitioner 
has filed this revision petition against the decree so passed. 


Two questions were argued before me in the revision petition by the learned 
advocates appearing on either side. The first was whether the terms and condi- 
tions limiting liability of the carrier were brought to the knowledge of the consignor, 
so that he can be held to be bound by them. ‘The second was whether the carrier 
was liable to pay the entire damage claimed, notwithstanding the limitation of the 
liability contained in the consignment note. On the first question, the learned Judges 
who heard the New Trial Application held that what the Petitioner did was not rea- 
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sonably sufficient to make the contents of Exhibit P-1 known to the consignor. Prima 
facie the question involves a finding of fact, which the Judges constituting the Full 
Bench, on the terms of section 38 of the Madras Presidency Small Cause Courts 
Act, are not competent to give. But even apart from that question, I am of opinion 
that the conclusion arrived at by the learned Judges is incorrect. It is well-known 
that under general law a common carrier is liable practically as an insurer of the 
goods, ‘That liability can be regulated by a contract entered into between the 
parties. It is comparatively rare to find any common carrier to convey goods 
under such liability, as it is invariably the practice for common carriers to enter 
into a contract, defining and limiting their liability. That practice is so universal 
that in the normal course of things one would expect any consignor of goods to look 
into such conditions which are found in consignment notes. To say that in every 
case the carrier should prove that he drew the attention of the consignor to the clause 
in the consignment note regarding limitation of its liability is extending the rule 
beyond its limits. It is, however, unnecessary to pursue this point, as I am of opinion 
that under the law where a consignor or his agent has signed a declaration and ex- 
pressly agreed to all the conditions in the consignment note, the burden would be 
upon him to show that his signature was secured by fraud or misrepresentation or 
that he had no notice of the conditions. As stated already, the consignment note, 
which contained on its reverse the terms and conditions of the carriage of goods, was 
signed by the agent of the respondent stating that he expressly agreed to the special 
conditions contained in that document. In Ludditt v. Gingercoote Airways}, a similar 
question arose. In that case an action was laid for damages for injuries caused to 
the passengers by the negligence of the carrier’s servants in an aircraft. In the 
tickets issued to the passengers conditions limiting the liability of the carrier were 
printed. The question arose whether the passenger would be bound by the 
limitation of liability of the carrier contained in the tickets. The Privy Council 
proceeded on the footing that as the passengers had signed the tickets it was for 
them to show that they had not sufficient notice of the conditions. 


A contract of carriage is generally accompanied by a ticket or consignment 
note embodying the terms and conditions on which the carrier is willing to convey 
the passengers or the goods. A passenger, accepting the document, very often does 
not care to read the conditions printed on the ticket or consignment note which 
are often found in small print. In such a case where a party denies that he was aware 
of the conditions of the contract of carriage, it would be for the carrier to establish 
that the party knew that the document contained the conditions or that he did his 
duty of calling his attention to it. But in a case where the signature of a party 
is taken to the contract itself, the‘matter should stand on a different footing. The 
party who expressly contracts, stating that he is aware of the terms and conditions, 
should not be allowed to say that he was not aware of the terms and conditions 
unless he proved that he was not so aware. This distinction between a case where 
a party was simply given a consignment note wherein the conditions of the carriage 
were endorsed and a case where‘he signed the consignment note agreeing to the 
conditions, has been referred to in Shawcross and Beaumont, on Air Law (second 
edition). In Article 350 the learned authors say this :— 


“ But when the document relied on by the carrier has been signed by the other party (as in the 
recent case of Luddit v. Gingercoote Airways * in which all liability was excluded), he is (in the absence 
of fraud or misrepresentation) bound by its terms and conditions, whether he knew, or had notice of 
them, or not” 


In the present case there is no evidence on behalf of the respondent to show 
that there was any fraud or misrepresentation in securing the signature of his agent 
to the consignment note. There is no reason to presume that the respondent’s agent 
did not know the terms and conditions printed on the reverse of the consignment 
note, or that he signed the declaration in utter ignorance of the conditions. In 
my opinion, the petitioner has done all that is reasonable and necessary in the cir- 
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cumstances to put the respondent on notice of the terms and conditions on which 
he was willing to carry the goods. It follows that the conditions found on the re- 
verse of Exhibit P-r would govern the rights of the parties. 


The learned Judges of the Full Bench of the Court of Small Causes relied upon 
section 8 of the Carriers Act (III of 1865) for the purpose of holding the petitioner 
liable for the loss or damage caused by its neglect. The Carriers Act cannot apply 
to the case of carriage of goods by air, for the term ‘common carrier’ is defined under 
section 2 of that Act as 

“ a person other than the Government engaged in tbe business of transporting for hire pro- 

perty from place to place, by land or inland navigation, for all persons indiscriminately.” 
This does not include a carrier by air and its liability cannot be found 
on the basis of that section. But before me the learned counsel for the 
respondent put his case in a wider basis. He contended that the petitioner 
was a common carrier, and as a common carrier was liable for the loss 
of the goods occasioned by its negligence. The liability of a carrier of goods by 
air has not been completely put on a statutory basis. The Convention of Warsaw 
which was signed on 12th October, 1929, is expressed to be a convention for the 
unification of certain rules relating to international carriage by air. That 
established uniform rules governing the rights, duties and liabilities of carriers and 
their passengers and of consignors, carriers and consignees of goods by air, in the 
case of carriage to which the convention applied. India was one of the contracting 
parties to that convention, and in pursuance of the convention, the Carriage by 
Air Act (XX of 1934) was passed by the Indian Legislature. That relates only 
to the international carriage and cannot apply to the case of carriage of passengers 
or goods by air within India. Section 4 of the Act states :— 

“ The Central Government may, by notification in the Official Gazette apply the Rules contained 

in the first schedule and any provisions of section 2 to such carriages: by air, not being international 
carriage by air as defined in the first schedule, as may be specified in the notification, subject, 
however to such exceptions, adaptations and modifications, if any, as may be so specified.” 
There has been no notification of the kind contemplated under section 4, with 
the result that in India there are no statutory rights, duties and liabilities of carriers 
and their passengers and of consignors, carriers and consignees of goods in respect 
of non-international carriage by air. In England such notification appears to have 
been made in the year 1952 styled as the Carriage of Non-international Carriage, 
United Kingdom Order, 1952. There being thus no statute governing the rights, 
duties and liabilities of carriers and their passengers and of consignors, carriers and 
consignees of goods by air, applicable to the present case, the matter has to be de- 
cided on the principles of ordinary law, that is, those contained in the Indian Con- 
tract Act and the principles of English Law which have been held to be applicaple 
to common carriers in India. 


Before proceeding to consider the liability of the carrier under the Indian Con- 
tract Act, it is necessary to ascertain whether the petitioner is a common carrier. 
In Exhibit P-1 it is expressly stated when setting out the conditions of the carriage 
as follows :— : i 

“The carrier declares that it is not a common carrier and does not accept the obligation o! 
liability of a common carrier ”. 

Then the question would arise as to what type of the carrier the petitioner is. A 
common carrier is a person who professes himself ready to carry goods for every- 
body. Any carrier which is not a common carrier is called a private carrier. Such 
a private carrier would, where goods are entrusted to him for carriage, be liable as 
bailee of the goods, and this liability, as would be stated hereafter, could be limited 
or excluded by the contract between the parties. In the case of a common carrier 
the liability under similar circumstances would be higher. Common carriers are 
considered to be in the position of insurers with regard to the goods entrusted to 
them. In Aslan v. Imperial Airways Limited, a box containing bullion was handed 
over to the Airways Company for carriage. . The carrier, however, failed to deliver 
the box at the destination, as it had disappeared and could not be traced. In an 
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action by the consignor against the carriers it was held that the carriers were not 
common carriers, but were only bailees for reward and as such would have been 
liable only for negligence ; and that even if it were that the defendants had been 
negligent in relation to the custody of the box, they had protected themselves from 
liability by the terms of the contract. The question whether the carrier was a com- 
mon carrier or undertook the responsibility of a common carrier, was considered 
by Mackinnon, J. The learned Judge observed at page 235 :— 

“I see no reason why a man who carries goods by a machine that travels through the air should 
not be a common carrier or assume the liabilities of a common carrier if he acts in a certain way.... 
and if a man who owned an aeroplane or a seaplane chose to engage in the trade of carrying goods as a 
regular business and to hold himself out as ready to carry for any who wished to employ him so far 
as he had room in his airship or aeroplane for their goods, very likely he would become a common 
carrier or be under the various liabilities of a common carrier.” 

But the learned Judge held that the question whether the carrier was common 
or private carrier had to be considered on the terms of the contract between the 
parties. The learned Judge then referred to the conditions printed in the back of 
the consignment note which was in evidence in that case and came to the conclusion 
that the carrier was not a common carrier. In the instant case, even apart from the 
construction of any condition in the contract which would militate aga:nst the peti- 
tioner being a common carrier, it is expressly stipulated between the parties that the 
petitioner is not a common carrier. In my opinion, that would conclusively show 
that the petitioner cannot be made liable as a common carrier. If the petitioner is 
not a common carrier but only a private carrier, there is no doubt that its liability 
being thatof a bailee, sections 151 and 152 of the Indian Contract Act would apply. 


Even assuming that the petitioner could be deemed to be a common carrier or 
held liable as such, I am of opinion that in the present case the petitioner has validly 
contracted by limiting the liability to Rs. 300. Under the English Law there were 
two classes of bailees upon whom the law imposed a greater degree of liability than 
that of an ordinary bailee. They were (1) common carriers and (2) innkeepers. These 
persons were held liable for safety of the goods entrusted to them in all events ex- 
cept the loss or injury occasioned by act of God or King’s enemies or from the fault 
of the consignor or inherent defect in the goods, Such a liability of the carrier may 
however be varied or abrogated by a contract between the parties. In Ludditt v. 
Ginger Coote Airways}, the question arose with reference to the carriage of passengers. 
The tickets given to the passengers exonerated the liability of the carrier for loss, 
damage or injury by the aeroplane operator, including those caused by negligence, 
default or misconduct of the carrier. Injuries were sustained by some of the 
passengers, and the question arose as to whether the carrier was liable. The Privy 
Council held that the contract embodied in the ticket containing the conditions 
was valid and enforceable and the claim of the injured passengers failed. In the 
course of their judgment, their Lordships referred to the observations of Maule, J., 
quoted by Atkin, J., in G. N. Ry Co. v. L E. P. Transport and Depository Limited?, which 
were as follows :— 

“ I deny the truth of the position that a man who is not an insurer is therefore not a common 
carrier. A common carrier who gives no notice limiting his responsibility is an insurer ; but if 
he gives notice that he will contract only to a limited extent, and with respect of articles of a given 
value, he ceases to be an insurer beyond that, though, in all other respects, he remains a common 
carrier. 

The result is that it would be open to a common carrier to contract himself 
out of liability as common carrier,’or fix the limit of his liability as he has done in the 
present case. ‘The learned advocate for the respondent referred me to a decision 
in Woolmer v. Delmer Price Limited’, In that case the plaintiff left her fur-coat with 
the defendants for them to store it during summer months. A receipt which was 
granted to the plaintiff stated “ all goods left at customer’s risk”. The defendant 
failed to return it on demand, and an action was brought for return of the coat or 
its value, or alternatively damages for breach of contract. It was held that unless 
the defendants established that the loss occurred in some way not involving negli- 
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gence or loss, they were liable and they could not be protected by the “ customer’s 
risk ” clause. In that case as the defendants had not shown as to how the loss occur- 
red, it was held that there was a possibility of loss having occurred on breach of con- 
ditions of the contract and that, therefore, the “‘customer’s risk” clause would not 
apply. In my opinion, the principle of that decision has no bearing on the facts 
of the present case. Here there is a loss on account of the negligence of the carrier 
in respect of which a contract has been entered into limiting the liability of the carrier 
to a sum of Rs. 300, and it has been found that the loss is attributable to negligence. 
There is no case that the loss could be attributed to the breach of any of the condi- 
tions of the contract of carriage. The question then arises whether the respondent 
could be entitled to a decree on the’basis of section 151 of the Indian Contract Act. 
Section 151 imposes on the bailee a duty to take as much care of the goods bailed 
to him as a man of ordinary prudence would, under similar circumstances, take of 
his own goods. The section does not say that it is subject to a contract between 
parties. Prima facie it appears:to lay down irreducible minimum care required 
of a bailee. Sankaran Nair, J., in Sheik Mahomed v. B.I.S.N. Co.1, observed that 
a contract by a bailee to exempt himself from liability for the negligence of himself 
was not valid. That was, however, only a dissenting judgment. The other two 
Judges, who constituted the Special Bench, were of. opinion that there was no 
difference between English law and Indian Law on the question, and it was open to 
the parties to enter into a contract reducing the liability under section 151 of the 
Indian Contract Act. It is unnecessary to consider the decisions of other High 
Courts in regard to that matter, as the question has been fully considered in the 
Judgment of a Bench of this Court in B. A. S. Company v. Chokalal Ram*, where the 
learned Judges held that the liability of a common carrier for loss may be varied by 
contract. If the liability under section 151 of the Indian Contract Act could be 
modified or abrogated by a contract between parties, the contract in the present case 
would be a valid one whether the petitioner is regarded as a common carrier or a 
private-carrier. I am of opinion that the contract limiting the liability of the carrier 
as contained in Exhibit P-1 is-valid and enforceable. The result is that the judg- 
ment and decree of the Full Bench of the Court of Small Causes should be set aside 
and those of the Chief Judge be restored. I order accordingly. . This Civil Revision 
Petition is allowed.. There will be no order as to costs in any of the Courts. 


P.R.N. —— Petition allowed : 
Full Bench Decree set aside : 
, Trial Fudge’s restored. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice RajAGOPALAN AND MR. Justice BALAKRISHNA 
AYYAR. : 


Messrs. Jayaram Mills Ltd., Rajapalayam l .. Applicant* 
v. l f 
The. Commissioner of Excess Profits Tax, Madras .. Respondent. 


Excess Profits Tax Act (XV of 1 940), section 6 and rule 1 of Schedule II—‘ Capital employed ’— Meaning of— 
Ascertainment of standard of profits—Whether the assets acquired should have actually been used. 

A reading of section 6 (1), Proviso and sub-rule (1) of Schedule II of the Excess Profits Tax-Act 
makes it clear that if the funds of an assessee has been used to acquire assets for being used in the 
business of the assessee, it would be capital employed in the business within the meaning of the rule. 
Actual employment or use of the assets acquired, such as machinery, spare parts, etc., in the business 
is not necessary. So long as the asset remains part of the capital employed in the trade or business 
of the assessee it will be capital employed within the rule even though it is not actively or productively 
employed in the accounting period. : 


Inland Revenue Commissioners v. Byron Lid., (1945) 141.T.R. (Supp.) 1 and Birmingham Small Arms 
Co. v. I.R.C., (1951) 2 All E.R. 296, referred. 


1. (1908) 18 M.L.J. 497: IL.L.R.32 Mad. 2. (1952) 2 M.L.J. 270. 
95 (F.B.). 
* Case Referred No. 33 of 1953. 7 16th October, 1958. 
; oa (24th Asvina 1880, Saka). 
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Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
*B’ Bench, under section 66 (2) of the Indian Income-tax Act (XI of 1922) in 
R.A. No. 144 of 1950-51 (E.P. T. A. No. 275 of 1948-49) on its file for decision on 
‘the following questions of law, viz. 


“ Whether on the facts and circumstances of the case, in computing the average amount of capital 
employed in the assessee’s business in the chargeable accounting period ending 31st March, 1946, the 
exclusion of the value of the building, plant, machinery, and electric fittings of the weaving depart- 
ment, was in accordance with Schedule II, Rule I ?” 


, 


S. Swaminathan, for the Applicant. 
°G. S. Rama Rao Sahib, Special Counsel for the Income-tax, for Respondent. 


The Judgment of the Court was delivered by 

Balakrishna Ayyar, 3—The assessee is a limited liability company which 
commenced business on ggth April, 1943, as a spinning mill. Some time later 
'the assessee decided to expand its activities and open a weaving department, and, 
for this purpose purchased in 1944 eighty-one looms and various items of machinery 
.from the Coimbatore Spinning and Weaving Mills. On 29th July, 1945, the 
assessee commenced the construction of buildings to house its weaving department, 
and, by June, 1946, the work was completed and the machinery installed. But, the 
weaving section actually commenced to operate only in July, 1947. 


The assessee company was subject to excess profits tax. In computing the 
average capital of the assessee for the chargeable accounting period between Ist 
July, 1945 and 31st March, 1946, the Excess Profits Tax Officer excluded the value 
of the buildings, plant and machinery which related to the weaving department. 


> ` On an appeal by the assessee the Appellate Assistant Commissioner held that 
the amount expended on the buildings, plant and machinery connected with the 
weaving department was capital employed in the business of the assessee and should 
therefore be taken into account in computing the average capital. 


__ “The department appealed against this decision. The Appellate Tribunal held 
that since 

“ the weaving department of the assessee did not go into production during the chargeable 
accounting period the assets of the aforesaid department did not yet become business assets and hence 


did not become capital employed for the purpose of earning profits during the chargeable accounting 
period and the value-of such assets cannot therefore be taken in the computation of average capital”. 


In other words, it reversed the decision of the Assistant Commissioner, 


In pursuance of the orders made by this Court in C. M. P. No. 10254 of 1951 
the Appellate Tribunal referred the following question for the decision of this Court: 


“ Whether on the facts and circumstances of the case in computing the average amount of capital 
employed in the assessee’s business in the chargeable accounting period ending 31st March, 1946, 
the excluding of the value of the building, plant, machinery and electric fittings of the weaving depart- 
ment was in accordance with Schedule II, Rule 1.” 


On 2oth August, 1956, an order was made directing the Tribunal to : 


“ submit a specific finding on the question, whether the spinning and weaving departments 
constituted one business of the assessee or whether they constituted two separate and distinct business 
of the assessee during the rclevant period.” 


That finding has now been received and it is to the effect that : 

“ both the,spinning and weaving sections of the assessee can only form part and parcel of a 
single manufacturing business carried on by the assessee during the chargeable accounting period in 
question.” ; i 

The question, therefore, is whether the capital laid out by the assessee on its 
weaving department can be taken into account for ascertaining the average amount 
of capital employed in the þusiness of the assessee within the chargeable accounting 


period, ta 
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We shall first quote the relevant statutory provision. We begin with section 6 
of the Excess Profits Tax Act and the first proviso thereto, which run as follows : 


“ Section 6—Standard profits—(1) For the purpose of this Act, the standard profits of a business 
in relation to any chargeable accounting period shall, subject to the provisions of sub-sections (3) 
and (4), be an amount bearing to the profits of the business during the standard period, if in respect 
of that business a standard period is available, the same proportion as the chargeable accounting 
period bears to the standard period : 


Provided that if the average amount of capital employed in the business during such chargeable 
accounting period is greater or less than the average amount of capital employed during the standard 
period, such amount shall be increased or decreased, as the case may be, by an amount calculated by 
applying the statutory percentage to the amount of such increase or decrease.” e 


Then we have sub-rule (1) of rule 1 of Schedule II which is as under : 


“1. (1) Subject to the provisions of this Schedule, the averable amount of the capital employed 


in a business (so far as it does not consist of money) shall be taken to be—(a) so far as it consists of 
assets acquired by purchase on or after the commencement of the business, the price at which those 
assets were acquired, subject to the deductions hereafter specified ; 


(b) so far as it consists of assets being debts due to the person carrying on the business, the 
nominal amount of those debts, subject to the said deductions ; 


(c) so far as it consists of any other assets which have been acquired otherwise than by purchase 
as aforesaid, the value of the assets when they became assets of the business, subject to the said deduc- 
tions.” 


It will be noticed that the rule states that the average amount of capital em- 
ployed in the business shall be the price paid for assets where such assets have been 
purchased, the nominal amount of debts where the assets consist of debts, and, the 
value of the assets where they have been acquired otherwise than by purchase. It 
will be also noticed that the word “ employer ” used in the sub-rule relates to capital 
and not be assets. Purely as a matter of grammatical construction it is not 
necessary to satisfy the requirements of this sub-rule that the assets should be em- 
ployed in the business. What the rule says is that the capital employed in the business 
shall be taken to be the price or value of the assets or the amount of the debts. It 
does not say that the assets should be employed in the business. Apart from autho- 
rity, therefore, on the mere language of the rule, one would be justified in saying 
that if the funds of the assesseé have been used to acquire assets for being used in 
the business of the assessee, that would be capital employed in the business within 
the meaning of the rule. Actual employment of the assets acquired is not necessary. 
The assessee may lay by a large stock of spare parts. It may happen that no 
occasion arises to utilise such spare parts. Still the money spent in acquiring the 
spare parts would be capital employed in the business of the assessee, Similarly 
the assessee may acquire an engine to replace another which it is feared may break 
down. The new engine may not be used at all. Nevertheless it would be an asset 
of the assessee and the money used to purchase that piece of machinery would be 
capital of the assessee employed in its business. The circumstance, therefore, that 
in the present case the weaving department did not go into actual production will 
not disentitle the assessee from claiming that the money spent on it should be con- 
sidered to be capital employed in its business, 


Learned counsel for the assessee referred to Inland Revenue Commissioners v. Byron 
Ltd.1 The relevant facts and the contentions of the Crown are correctly summarised 
in the first part of the head-note : 


“The respondent company carried on business as theatre proprietors, and in April, 
1937, bought the ‘A’. Theatre at Hull for £12,280. On May 7, 1941, the theatre was 
destroyed by enemy action. The free-hold site continued to belong to the company. The 
Crown contended that there had been a decrease in the average amount of the capital employed 
in the respondents’ business in the accounting period ending May 26, 1941, and that the standard 
profits should therefore be decreased in relation to that accounting period by the statutory percentage 








Eai 


1. (1945) 14 LT.R. (Sup.) 1. 
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of 6 per cent. on the decrease of capital, and that the company was left with ancw and different asset 
from the asset it acquired for £ 12,280 in April, 1937’. 


The Court held that 


“ Solong as the asset remains part of the capital employed in the trade or business, it would appear, 
therefore, that the value to be put upon it for the purposes of calculating excess profits tax is not to be 
increased with the increase of its real value, and, equally, that changes of circumstances which in 
fact render the asset no longer worth its original value do not affect the value to be put on the assets 
for excess profits tax purposes. In these respects, as well as in others, the valuation of capital under 
the Schedule for the purpose of calculating the tax is manifestly different from the valuation which 
would be proper in a balance-sheet or in the application of company law.” 

Again, 

“ All that has happened is that, while the original asset continues to be owned by the company, 
its value has been greatly reduced by the damage which has occurred.On this view of the facts the 
value that must be attributed to the asset for the purposes of the tax is the price originally paid for it, 
and there is no decrease in the capital when the capital is computed in accordance with the Seventh 
Schedule. The Crown put forward, as an alternative contention, the view that the damage which has occurred 
produced the result that whatever capital the company previously had at Hull was no longer ‘ employed in its trade or 
business.” In my opinion, this contention is not sound. The fact that the Hull building has been 
so much damaged that it cannot at present be used as a theatre does not seem to me in itself to esta- 
blish that the freehold site and what is upon it is not still ‘ employed in the trade or business.’ If the 
company decided to abandon the use of the site for the purpose of its business, different considerations 
might arise. If, however, the theatre was for other reasons temporarily closed, or if it was in course 
of reconstruction and improvement, this would not justify the contention that it formed no part of 
the capital referred to in Part IT of the Seventh Schedule. Evenif it be the case that, for the purposes 
of excess profit tax, the capital employed in a trade or business of a company does not necessarily 
include all the capital of the company (and it certainly expressly excludes investments held by a 
company the income from which is not to be taken into account in computing the profits of the trade 
or business (Seventh Schedule, Part II, para. 3), the asset at Hull must be regarded as still employed 
in tie trade or business, even though it is not actively or productively employed in the accounting 
period. 


This decision is certainly authority for the view that the contention that the 


assets must have been actually employed or put in use before the value of such 
assets can be said to be capital employed in the business of the assessee, is not sound. 


Mr. Rama Rao Sahib, the learned advocate for the Department, however, re- 
ferred to Birmingham Small Arms Co. v. I. R. C.+ The material facts are summarised 
in the first paragraph of the head note: 

“ On several occasions the factory of a company was severely damaged by enemy action, and 
it was agreed with the Board of Trade for the purose of the War Damages Act, 1941, section 62 (1), 
that November 22, 1940, should be taken as the date from which interest should accrue in respect 
of any claim under the Act for compensation for the destruction of machine tools and plant. On 
November 12, 1945 the amount of the claim was finally agreed by the Board of Trade at £6,47,012. 
Payment was made in one sum in March, 1947. In the assessment of the company to excess profits 
tax for the chargeable’ accounting period beginning August 1, 1940, and ending July 31, 1941, in com- 
puting the amount of capital employed in their trade or business, no account was taken of the right of 
claim to compensation.” 


The Court ruled that the claim to compensation was not an asset, the value of which, 
during the chargeable accounting period in question, formed part of the capital em- 
ployed in the business of the assessee. 


It will be at once perceived that there is one important difference between 
that case and the instant case. In the English case all that the company had was 
a claim to compensation which might or might not materialise. In the case before 
us that is not so. The capital of the company had actually been expanded in the 
acquisition of an asset in order that it might be put in use. All that happened is 
that the assessee was not actually able to do so. 

Mr. Rama Rao Sahib referred to certain passages from the speech of Lord 
Simonds at page 299 : 

“ My Lords, it is plain on the face of this sub-para. (1) that ‘ capital employed’ means assets employed. 


For the capital is something which ‘ consists ’ of money or ‘ consists of assets of varous kinds. Then 
by a slight twist the ‘ value’ of the assets becomes the ‘ amount’ of the capital”. 


hn es 
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Again, 
“ My Lords, I see no valid reason for disregarding and giving no meaning to the word 
€ employed °.” 


When, however, we read the speeches of the other learned Lords we find that 
this view that the assets should have been employed expressed by Lord Simonds was 
not accepted by them. ‘Lord Radcliffe said : 


“© The test in computing capital is not whether an asset belonging to the proprietor of a business is employed 
in his business or not, but whether there is capital employed in his business consisting of this or that asset. In 
many cases, there is no difference at all between the two questions : in a few cases the difference 
may be important. But to treat them as the same question does tend to lead to a confusion that has 
not been absent from the arguments in this case, for, whereas once capital has been introduced into a business 

_ it may naturally be regarded as still employed in it until such capital is lost or withdrawn. I have not been able 
to bring to my mind any clear conception of what is meant by an asset being emplofed in a business 
if it means something different from merely belonging to it. Your Lordships have been, in effect, 
invited to say that there is some pregnant meaning that should be attached to the word “ employed ” 
in this connection. I do not think that I am being unfair to the argument.of the respondents if I say 
that we were not presented with any set of words which were capable of defining what that pregnant 
meaning might be, apart from the suggested interpretation of the word “ employed ” as meaning 
“ actively or productively employed during the accounting period ” which has already been rejected 
by this House in the Terence Byron Case. 


’ . 


My Lords, I do not think that the words ‘ capital employed in a trade or business’ bear any 


significant difference of meaning from the words ‘ capital of a trade: or business ’. 


Throughout this section the word ‘ employed’ is used in reference to capital, but I take it to be clear 
that it is not introduced with the purpose of drawing any distinction between the various kinds or 
measures of use to which assets may be put once capital of the business has come to consist of them. 
They themselves may be money, or debts, or real or personal property, but, if they represent a form 
in which capital of the business has clothed itself for the time being, no further question needs to be 
asked as to the nature of their contribution at any particular period to the conduct of the business. 


. . 


But I think that it would take a good deal of argument to demonstracte that ‘capital employed 
in a trade or business” in Schedule VII to this Act has some meaning asscertainably distinct from 
“ capital of a trade or business ”, if the two phrases were, as I think, interchangeable under the former 


Act. 


P . . . . 


Secondly, capital employed may consist of assets that are ‘ inherently unproductive ’. 


I should have concluded from these indications and the legislative history of the words ‘ capital 
employed’ that they were used in the present Act without any reference to the actual use made of 
particular assets during a particular period, once it could be said of them that they were a form of 
capital which had been put into the business.” . 


Lord Tucker was of the same view : 


“ My Lords, I agree with those of your Lordships who consider that authority, as well as the 
legislative history of the words ‘ capital employed’, point to the conclusion that in their present 
context they do not refer to the actual use made of a particular asset in the relevant accounting period 
once it is shown to have been a form of capital put into the business and still there.” 


To us it does not appear that the decision relied on by Mr. Rama Rao Sahib is 
authority for the position that the assets must have been put into use. It seems to us 
to be sufficient if the assets have been acquired for the purpose of the business, and, 
whether used or not, are still there and available for the use of the business. 


In the result, we answer the question referred to us in the negative and in favour 
of the assessee. The assessee will get its costs. ; 


Counsel’s fee Rs. 250. 
R.M. cas Reference answered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice RAMASWAMI. 


State of Madras by Collector of Ramanathapuram .. Appellant* 
v. a 
Rameswaram Devasthanam by trustee V. B. Kuppuswami 
Mudaliar and others .. Respondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948) and Madras Estates Land 
(Reduction of Rent) Act (XXX of 1947)—Applicability—Grant of some shares of village to Devasthanam and 
some share to Dharmasanamdars—Separate title deeds and separate enjoyment of each portion by respective 
grantees—Each * forming distinct and separate block—Effect—Madras Estates Land Act (I of 1908), section 
3 (2) (d)—“ Any inam village °”—Meaning of— Estate ”—Burden of proof. 

The burden of proof that a certain land constituted an “ estate” within the meaning of the 
Estates Land Act is clearly upon the party who sets up.the contention. In order to come within 
the definition of an “ Estate”, the grant must fulfil two conditions : (a) the words of the grant should 
expressly, and not by implication, make it a grant of a particular village as such by name and not a 
grant of a defined specific area only ; and (b) the area, if any, excluded should already have been 
granted for service or otherwise or should have been reserved for communal purposes. 


Where in a village two blocks of land are held under two separate grants by two different persons 
and they are. recognised under two separate title deeds by the British Government, neither block can 
be held to be an “estate ” within the meaning of the Estates Land Act. “ Any inam village” in 
section 3 (2) (d) of the Act means whole village granted in inam and not anything less than a village, 
however big a part it may be of the village. 


Where the entries in the Inam Register show that there were two different and distinct grants» 
one of 80 shares or vrithis out of a named village and the other of 4 shares or vrithis, the 
former being in favour of the Rameswaram Devasthanam, and the latter being in favour of the 
Dharmasanamdars of the Devasthanam, and there is nothing to show that there was a single grant 
of the whole village cither to the Devasthanam or to the Dharmasanamdars, each portion being 
distinct and‘separate from the other, and enjoyed separately, it cannot be held that the original 
grant consisted of the entire village as such to the Devasthanam and that the Dharmasanam 
portion came out of it by a subsequent grant. Neither portion can be held to be an “estate ”. 
Consequently the provisions of the Madras Estates Land (Reduction of Rent) Act, 1947, and the 
Madras Estates (Abolition and Conversion into Ryotwari) Act, 1948, cannot apply to the village. 


District Board of Tanjore v. Noor Mohamed, (1952) 2 M.L.J. 586 (S.C): A.I.R. 1953 S.C. 446 
and Andiappa Pillai v. State of Madras, (1953) 1 M.L.J. 112, relied on. 


Appeals against the Decree of the District Court, Ramanathapuram at 
Madurai, in A. S. No. 32 of 1954, preferred against the Decree of the Court of the 
Subordinate Judge of Ramanathapuram at Madurai, in O.S. No. 9 of-1953. 


The Government Pleader (B. V. Viswanatha Ayyar) for Appellant in S. A. No. 
59 of 1955 and second Respondent in S. A. No. 134 of 1955. 


_ ` A. Sundaram Ayyar, C. S. Rama Rao Sahib, R.Sundaralingam, V. Seshadri and K, S, 
Ramamurthi, for Respondents in both. 


The Court delivered the following 


Jupcment.—These are two connected appeals preferred against the decree and 
judgment of the learned District Judge of Ramanathapuram in A. S. No. 32 of 1954, 
reversing the decree and judgment of the learned Subordinate Judge of Ramanatha- 
puram, in O.S. No. 9 of 1953. 


The case of the plaintiff Rameswaram Devasthanam was 80 out of 84 shares in 
Venkatankurichi village in Paramakudi Taluk were given in Inam to the plaintiff 
Devasthanam by the ancestors of the Raja of Ramanathapuram and the remaining 





* SrAs. Nos. 59 and 134 of -1955. 8th October, 1958. 
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four shares were granted in Inam to the Dharmasanamdars. The Inam was confirm- 
ed in favour of the Devasthanam for the 80 shares and Inam Title Deed No. 794 was 
issued. For the Dharmasanamdars another title deed was issued, both Inams having 
been confirmed separately. Inasmuch as the confirmation was made in different 
portions, the village is not an estate under the Madras Estates Land Act. Consequent- 
ly the provisions of the Madras Estates Land Reduction of Rent Act and the Madras 
Estates (Abolition and Conversion into Ryotwari) Act do not apply to the suit village. 
The Settlement Officer held in an enquiry that the grant not being of a whole Inam 
village, the suit village was not an Inam estate. In spite of the said decision, the 
Government issued a Notification under the Madras Act XXX of 1947 in respect of 
the suit village. The plaintiff filed C.M.P. No.'12038 of 1950 on the file of this 
Court to issue a writ of certiorari and to quash the proceedings taken by.the Govern- 
ment under the Rent Reduction Act. This Court dismissed the application holding 
that the Rent Reduction Act was not ultra vires and indicated that merits of individual 
cases might be decided in separate suits. The Advocate-General waived notice under 
section 80, Civil Procedure Code. Defendants 2 to 20 got impleaded on their own 
motion for themselves and as the representatives of all the tenants in the suit village. 


The case for the State of Madras and the tenants was that the Inam village of 
Venkatankurichi, the grant of which has been recognised and confirmed by the 
British Government, is an estate as defined in section 3 (2) (d) of the Madras Estates 
Land Act and that the decision of the Settlement Officer affects only the question 
of taking over the village under the Madras Act XXVI of 1948, that the notification 
issued by the Government under Act XXX of 1947 is not affected by reason of the 
decision of the Settlement Officer, that the village is an estate and as such the Rent 
Reduction Act is applicable, that there are ryoti lands in the suit village and in 
respect of such lands Act XXX of 1947 is applicable and that the Notification 
issued under the said Act is legal and valid and the Government have the right to 
collect the rent. 


The point for determination is whether what has been granted to the plaintiff 
Devasthanam is an, estate within the meaning of the Madras Estates Land Act. 
It would be an estate if originally the entire village was granted to the Devasthanam. 
On the other hand, it would not be an estate if what was granted to the Devasthanam 
was only a part of the village. 


The learned Subordinate Judge held that what was granted was a named village 
and that the whole village was granted in Inam to Sri Rameswaram Ramanatha- 
swami and that subsequent to the grant a portion of the village became a Dharma- 
sanam and that therefore the original grant constituted an estate within the mean- 
ing of section 3 (2) (d) of the Madras Estates Land Act, I of 1908. On appeal the 
learned District Judge held that there is nothing to show that either the Dharma- 
sanam portion came out of the Devasthanam portion or the Devasthanam portion 
came out of the Dharmasanam portion and that the only reasonable conclusion was 
that there were two grants, one in favour of the Devasthanam consisting of 80 out 
of 84 shares and the other in favour of the Dharmasanamdars consisting of 4 out of 
84. shares. Therefore, he allowed the appeal and decreed the plaintiff's suit. 
Hence these second appeals by the defeated defendants. 


In these second appeals I am of the same opinion as the learned District Judge 
and here are my reasons. 


In this case the only document available—the original grant being not 
available—is an extract from the Fair Inam Register. In column 1 of the register 
after deducting the Poramboke and after showing the remainder to be Acs. 1294-64 
we find the following significant descriptions : 


“ Devadayam 8o shares ; Dharmasanam 4 shares ”. 
In column 8 against “Devadayam 80 shares” we find the description “‘for the 


support of the pagoda of Sri Ramanathaswami now efficiently kept up” and as against 
“Dharmasanam 4 shares” we find the description ‘‘Dharmasanam”. Again, in 
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column 10, what is found against ‘““Devadayam 80 shares” is “permanent” and what 
we find against “Dharmasanam 4 shares” is “hereditary”. In column 12 as 
against the “Devadayam 80 shares” we find entered “account of fasli 1211, account 
of A.D. 1815, account of fasli 1244” and as against “Dharmasanam 4 shares” we find 
entered “Karaimal account of Kilaka corresponding to A.D. 1788”. Then in 
column 13 “name of the original grantee” we find as against “Devadayam 80 shares”, 
“Sri Ramanathaswami” but as against “Dharmasanam 4 shares” we find it left blank 
implying that the original grantee was not known. But, in the next column, we 
find as against ““Dharmasanam shares”, “as per Karaimal account, Kasturi Rengier”’. 
Finally, in column 22 “decision of the Inam Commissioner or his assistant” we find 
thé following : 


“ It is proved that four shares out of this village have been enjoyed by the agraharamdars from 
before the Permanent Settlement. Two title deeds will be granted as recommended by the 
Deputy Collector. The Devadayam portion is confirmed on present tenure and the Dharmasanam 
portion in one. Title deed to the Agraharamdars on a quit rent of Rs. 15 exclusive of jodi. In 
future the jodi on this portion of the village will be paid direct to the Zamindar.” 


To sum up the foregoing, according to the entries found in the fair Inam Regis- 
ter there was not a single grant of the whole village either to the Devasthanam or to 
the Dharmasanamdars, but two different and distinct grants, one of 80 shares and the 
other of 4 shares, the former being in favour of the Devasthanam and the latter being 
in favour of the Dharmasanamdars. 


This conclusion is corroborated by the account of the history of these grants 
given in the fair Inam Register. It starts by saying : 


“ This is one of the villages in the Zamindary of Ramanathapuram. , This was granted by one 
of the ancestors of the Rani of the Zamindary for the support of the temple of Sri Ramanathaswami 
as it is seen from the account of fasli 1211 of A.D. 1815., The object of the grant is to worship all the 
gods in the temple and to perform certain festivals for the God of Ramanathaswami, etc. The object 
of the grant is efficiently kept up and the Temple, in producing usual statement register, etc., in the 
office, deducted the undermentioned lands as Dharmasanam portion of the Mahajanams in column 
16 : 1 wet Ac. 31-98 ; 1 dry Ac. 53-10 ; Total Ac. 85-08.” 


Then it says : 


“The vakil further pleaded that the above lands are enjoyed by the families of the Mahajanams 
from time immemorial or from the date of the formation of the grant. He again relinquished the 
right of the temple for the lands recorded here as Dharmasanam portion of the village. The Maha- 
janams argue that the Karaimal accounts or lists of the Vritties of Virodhi year or A.D. 1768, 
Akshya or A.D. 1745 or Kilaka or A.D. 1788 which are in their present possession show that 
formerly or originally the entire village was Dharmasanam and that 80 Vritties out of 84 comprising 
the village were sold gradually to the Devasthanam ”’. 


Then after referring to the karaimal accounts produced by the Dharmasanamdars it 
is stated : 


“They bear the signatures of the karnams of those days. I find no reason to suspect their genuine- 
ness though there is no evidence to prove them to be genuine documents...... These receipts are 
on plain cadjan leaves. They bear the signatures of taluk officials in some cases, Devasthanam officials 
in several cases. These documents do not show the extent of the Dharmasanam portion but they 
display that a portion of this village is Dharmasanam from time immemorial. It is proved satisfac- 
torily from the statement of the vakil of the trustee of the Devasthanam and from the accounts, etc., 
produced by the Mahajanams that a portion of this is enjoyed always as Dharmasanam...... From 
the above circumstances it is evident that the entry in the account of fasli r211 and 1815 regarding 
the village is wrong and that by some mistake or other the entire village was entered in the standard 
account just alluded as Devasthanam. Hence I recommend to confirm the Devasthanam portion 
upon that institution and the Dharmasanam portion upon the Mahajanams in Col. 16. The karaimal 
accounts, etc., further show that these Mahajanams are descendants of the original grantee. It 
is usual to occur mistakes of this nature jn the standard accounts as it was found to be in Vizaga- 
patam and other districts.” 


Lower down we find : 


“ The Dharmasanam and Devadayam lands are distinct from each other. There are recognised 
boundaries between these lands.... The results of my enquiry show that the boundaries 
are given by the vakilof the trustee and the Mahajanams. The Dharmasanam portion itself 
should be considered to consist of four equal Vritties and that they are enjoyed as shown in the 
margin of the first sheet.” 


49 
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To sum up the foregoing, the Inam Register makes two things perfectly clear : 
One is that although the entire village was entered in the name of the Devasthanam 
in the accounts of fasli 1211 or A.D. 1815, the entry was wrong, and the other is that 
from time immemorial and always so far as the evidence before the Inam Commis- 
sioner went, the Dharmasanam portion which consisted of four Vritties and which 
was distinct from the Devasthanam portion of 80 Vritties was being enjoyed 
by the Dharmasanamdars, while the Devasthanam portion of 80 Vritties alone 
was being enjoyed by the Devasthanam. . wa 


‘The proof of the pudding is after all in the eating. On the materials available 
the Inam Commissioners’ issued two separate title deeds, one in favour of the 
Devasthanam for 80 vritties and the other in favour of the Dharmasanamdars for 
four Vritties. f 


On these facts can it be said that there is proof in this case that the original 
grant to the Devasthanam consisted of the entire village? There is no proof 
whatever that the original grant consisted of the entire village in favour of the 
Devasthanam and that the Dharmasanam portion came out of it by a subsequent 
grant and there is nothing to show that the entire village was granted in favour of 
the Dharmasanamdars and that the 80 Vritties in favour of the temple came out 
of this subsequently by sale and purchase. The possible conclusion that can be 

' drawn is that there were two grants one consisting of 80 out of 84 Vritties and the 
other consisting of 4 out of 84 Vritties, the former in favour of the Devasthanam and 
the latter in favour of the Dharmasanamdars. 


In such circumstances, neither the Devasthanam portion of the village nor the 
Dharmasanam portion of the village can be held to be an estate. The point is 
concluded by authority. In The District Board of Tanjore v. Noor Mohammed}, the 
Supreme Court laid down that in order to come within the scope of the definition of 
an estate, the grant must fulfil the following conditions ; (a) the words of the grant 
should expressly and not by implication make it a grant of a particular village as 
such by name and not a grant of a defined specific area only ; and (b) that the area, 
if any, excluded, had already been granted for service or other tenure or it had been 
reserved for communal purposes. It was also pointed out that where in a village 
two blocks of land are held under two separate grants by two different persons and 
they were recognised under two separate title deeds by the British Government, 
neither of the blocks could be held to be an estate within the meaning of the Estates 
Land Act. I may also refer here to another important observation in the above 
decision, viz. : 

“ Any inam village in section 3 (2) (d) means whole village granted in inam and not anything 
less than a village however big a part it may be of that village.” 

The burden of proof that a certain land constituted an estate is clearly upon the 
party who sets up the contention and the following observations in Andiappa Pillai v. 
State of Madras*, have been rightly referred to by the learned District Judge as 
apposite in this context : 

“The only document filed in the case is the Inam Fair Register. The Inam Fair Register shows 
the history of the grant. The village was situate in the zamindari of Ramanathapuram. Half of the 
village was granted for the support of Sri Adi Jagannathaswami in Tiruppullanai and the remaining 
halfas Dharmasanam. The former grant was a permanent one and the latter was a hereditary grant. 
Column 11 of the Inam Fair Register indicates that the name of the grantor ‘in regard to one-half is 
not known whereas the name of the other grantor is given as Reghunatha Sethupathi. Column 8 
shows that one-half was granted to Dharmasanam and the other half for the support of Adi Jagannatha- 
swami. From the recitals of the document it is manifest that the grantors, the grantees and the pur- 
pose of the grant were all different. The Inam Commissioners confirmed the grant to two different 


persons and issued separate title deeds. On these facts, it is not possible to hold that the Dharmasanam 
grant with which I am now concerned is grant of a whole inam village at the time it was made*’, 


The learned District Judge has rightly repelled the two contentions put forward 
by the defendants. It was first urged on the foot of the evidence of the karnam who 
has been in office for ten years that the Devasthanam lands and the Dharmasanam 
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Tf] ABDUL SUBHAN SAHIB & SONS J. STATE OF MADRAS. 387 


lands are now found intermixed. But we have the clear record of the Inam Com- 
missioner that the Dharmasanam and Devadayam lands are distinct from each other 
and there are recognised boundaries between those lands. Therefore, at the time 
of the inam Commission, which is the state of affairs to be taken into consideration 
for determining this question, the lands were not found mixed up.: If they got subse- 
quently mixed up, it may be due to subsequent purchases and sales and concerning 
‘which -we have no information. Secondly, once again on the evidence of that 
Karnam it was urged that the Dharmasanam have paid poruppu to the Devasthanam 
and that the Devasthanam was collecting fishery rent from the Dharmasanamdars. 
But as pointed out by :the learned District Judge, the evidence of the Karnam is 
yery limited and what is,more, contradictory, In one place he has stated that the 
Devasthanam pays the entire poruppu to the Samasthanam and in another place he 
stated that the Dharmasanamdars did not pay any portion of the poruppu. Then in 
regard to the fishery rent, he stated in one place that the Devasthanam collécts the 
fishery rent from the ryots and that such rent would be shown in their patta, that the 
Dhaimasanamdars also pay the fishery rent and that they would be given patta 
separately for the fishery rent. But in another place he stated that to the Dharma- 
sanamdars the Devasthanam does not issue patta. In these circumstances it is im- 
possible to state that the title of the Dha: masanamdars must be held to be derivative 
from the Devasthanam. In any event, the fact that some fishery rent or poruppu 
was paid by some of the Dharmasanamdars to the Devasthanam will be wholly in- 
conclusive for there is no evidence to show what the circumstances were under which 
those payments came to be made. 


The net iesult of this analysis is that the decree and judgment of the learned 
District Judge are unassailable and they are confirmed, and these second appeals 
have got to be dismissed and are hereby dismissed with costs of the Devasthanam in 
S.A. No. 134 of 1955. There will be be no order as to costs in S.A. No. 59 of 1955. 


No leave. 


P.R.N. —_— Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction.) 


Present :—Mr. P, V. RajaMannar, Chief Justice anD Mr. JustickE GANAPATIA 
Print. 


M/s. Abdul Subhan Sahib & Sons .. Abpellant* 
- v. eo oh 
State of Madras by Secretary, Home Department and another.. Respondents. 


_, Madras Buildings (Lease and Rent Control) Act (XXV of 1949), section 13—Exercise of power of exemp- 
tion under—When improper. 


In deciding whether a particular order of exemption made by the State Government under 
section 13 of the Madras Buildings (Lease and Rent Control) Act, 1949, is in conformity with the 
object and policy of the Act, the fact that the tenant was obtaining an unconscionable advantage 
at the expense of the owner of the property, viz., by profiteering by sub-letting portions of the premises, 
is irrelevant. The Act provides a machinery by which it is open to the parties to have the fair rent 
fixed. 

The Act no doubt takes away the unrestricted power of the landlord to evict tenants. But 
section 7 of the Act provides two sets of circumstances under which tenants could be evicted, viz., 
that provided under sub-sections (2) and (3) of the section. In cases where a owner requires a non- 
residential building in the occupation of a. tenant for his own use the policy of the Act is to deny the 
right of the landlord to evict a tenant unless the landlord himself does not occupy another non-resi- 
dential building in the same city. Procuring a premises for a landlord for a purpose for which he 





* Writ Appeal No. 72 of 1958. É Ist May, 1959. 
(11th Vaisakha of Saka 1880). 
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would not be entitled to evict a tenant under the provisions of the Act (where an express provision 
exists) could not be in furtherance of the object of the Act. The Act itself provides for reasonable 
grounds of eviction and if a particular case does not fall within the provisions of the Act permitting 
such eviction the exercise of the power of exemption under section 13 of the Act for achieving such 
eviction would not be a reasonable exercise of the power. : 


What constitutes an arbitrary exercise of power under the section has to be decided on the facts 
of each case. Taking irrelevant factors into consideration, taking into consideration a reason which 
the legislature, by reason of the specific provision in the Act, had decided is not a ground justifying 
eviction of a tenant, would be instances of arbitrary exercise of the power of exemption. The Act 
provides for certain grounds of eviction and it would not be open to the Government to add to these 
permitted grounds either on the score of inconvenience of the landlord or on the ground that the 
landlord has made fair proposals to provide alternative accommodation to the tenant. 


Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Balakrishna Ayyar, dated goth June, 1958 and made in the exercise of 
the Special Original Jurisdiction of the High Court in W.P. No. 275 of 1957 presented 
under Article 226 of the Constitution of India to issue a writ of certiorari calling 
for the records relating to G.O. Ms. No. 380, Home, dated rath February, 1957, of 
the Government of Madras which exempted premises No. 6, Varasiddhi Vinayakar 
Koil Street, Periamet, Madras, from the operation of the Madras Buildings (Lease 
and Rent Control) Act of 1947 and to quash the said order. 


T. Venkatadri, for Appellant. f 
The Additional Govrnment Pleader (K. Veeraswamy), on behalf of the State. 
S. Venkatarama Iyer for E. A. Viswanathan, for 2nd Respondent. 


The Judgment of the Court was delivered by 


Ganapatia Pillai, 7.—This appeal is directed against the judgment of Balakrishna 
Ayyar, J., in Writ Petition No. 275 of 1957. The Writ Petition was filed by the 
appellants before us, Abdul Subhan Sahib & Sons, for the issue of an appropriate 
writ to quash the order of the State of Madras, exempting premises No. 6, Vara- 
siddhi Vinayakar Koil Street, Periamet, Madras, from the operation of the Madras 
Buildings (Lease and Rent Control) Act, 1949. 


The appellants are lessees of the property, and it is stated in their affidavit that 
they have been in occupation of the property for nearly 40 years. The previous owner 
of the property was one C. Haji Abdul Karim Sahib. In 1952 he filed a petition 
before the Rent Controller to evict the present appellants from the premises. This 
proceeding ended in a compromise, as a result of which the appellants were allowed 
to continue in possession of the premises on payment of rent at the rate of Rs. 170 per 
mensem. In November, 1954, Abdul Wahid, the second respondent to the writ peti» 
tion and the second respondent before us in this appeal, purchased this property. 
Thereafter, he is said to have effected repairs to the property and then made a 
demand for payment of higher rent. The parties did not agree. Thereafter, on 
the 14th February, 1956, the second respondent presented a petition to the Minister 
in charge of accommodation, Government of Madras, requesting the Government to 
exempt the premises (No. 6, Varasiddhi Vinayakar Koil Street, Periamet, Madras) 
from the operation of the provisions of the Madras Buildings (Lease and Rent Cor- 
trol) Act of 1949. The reasons he gave in that petition for this request will be dealt 
with presently. The Government, after hearing the objections of the appellants, the 
tenants, passed an order in G.O. Ms. No. 380, Home, dated 12th February, 1957, 
exempting the premises from the operation of the Act. The order runs thus : 

“Premises No. 6, Varasiddhi Vinayakar Koil Street, Periamet, Madras, belongs to Sri M. R. 
Abdul Wahid, a merchant doing business in hides and skins at premises No. 26 in the same street, 
which is also owned by him. The entire downstairs portion and upstairs portion newly constructed 
of premises No. 6, V. V. Koil Street is under the occupation of Nagal Abdul Subhan & Sons on a 
monthly rent of Rs. 170. They have sublet one-third of the premises to two sub-tenants and are 
realising a rent of Rs. 150 per mensem from the sub-tenants. -Hence for the two thirds of the portion 
occupied by Sri N. Abdul Subhan Sahib & Sons they are paying only a rent of Rs. 20 per mensem. 
The landlord has applied to the Government for grant of exemption of the premises from the provisions 
of the Madras Buildings (Lease and Rent Control) Act, 1949, on the ground that he purchased the 
premises for a sum of Rs. 25,000 for the specific purpose of re-starting his commission mandi business 
and that the present premises he is living in is unsuitable for this business and that, therefore, he 
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needs the premises for his own occupation and use. The Government have carefully examined the 
request made by the landlord and they have decided to exempt premises No. 6, V. V. Koil Street, 
Periamet, Madras, from all provisions of the Act.” 

It is common ground that on 15th December, 1956, a few months before the order 
of the Government, the concerned Minister inspected the premises. 


The attack against the validity of this order of the Government is based on the 
contention that the Government had exercised the discretion vested in them under 
section 13 of the Act in disregard of the standards or contrary to the declared policy 
and object of the legislation or arbitrarily or mala fide. The learned Judge, Balakrishna 
Ayyar, J., did not sustain this objection, because in his view there was no mala 
fide exercise of the power vested in the Government in granting exemption in this 
case. In coming to this conclusion, the learned Judge relied upon a Bench decision 
of this Court in Globe Theatres v. State of Madras!. The constitutional validity of the 
provisions in section 13 of the Act was attacked before that Bench. In upholding 
the validity of the provisions, one of us a member of that Bench observed : 

“In my opinion, the policy and object of the enactment have been sufficiently indicated so as to 

enable the Government to exercise the power conferred by section 13 of the Act in specific cases not 
inconsistent with and in furtherance of such policy and object ”. 
Balakrishna Ayyar, J., followed this statement of the law, and applying it, held that 
the Government had not contravened this principle in granting exemption to the 
premises in question. His reasons for this conclusion may be stated in his own words 
thus : 

“Undoubtedly the petitioners have sublet a substantial portion of the building for a rent of 
Rs. 150 with the result that for the portion they actually occupy they were paying only a rent of 
Rs. 20. This averment in the order of the Government is not contradicted in the affidavit filed by the 
petitioners. The position therefore is that the petitioners are obtaining an unconscionable advantage 
at the expense of the owner of the property, The object and purpose of the Act is to protect tenants 
from being rackrented and improperly evicted, it is not intended to enable them to profiteer. The 


purchaser of the property wanted the building for the specific purpose of re-starting his commission 
mandi business and his case was that the premises he is living in is unsuitable for the purpose.” 


Of the two reasons given by the learned Judge, the first, namely, that the petitioners 
are obtaining an unconscionable advantage at the expense of the owner of the pro- 
perty, appears to us, with all respect to the learned Judge, irrelevant. The provisions 
in the Act enable both the tenant and the landlord to file application before the Rent 
Controller for fixing fair rent for premises let. It is true that the mode in which fair 
rent should be fixed is indicated in the relevant provisions of the Act, but we were not 
informed that by that mode of fixing the fair rent the landlord in this case would not 
be able to get an increase in the rent payable by the appellants. Mr. Venkatrama 
Iyer, the learned counsel for the second respondent, made no attempt to support the 
order of the learned Judge on this ground. 


The second ground mentioned by the learned Judge is that the purchaser of the 
property wanted the building for the specific purpose of re-starting his commission 
mandi business and the premises he was living in was unsuited for the purpose. 
Assuming this purpose to be a\real one which animated the landlord to evict the 
tenants, we have to see whether this would fall within the scope of the power vested 
in the Government under section 13 of the Act. In Globe Theatres’ caset, the law was 
stated thus :— 


“ Tf the policy and object of the Act can be discovered within the four corners of that Act including 
the preamble, and discretion is vested in the Government to make a selection in furtherance of that 
policy and object for the application of the Act, then the provision conferring such power is not void 
as offending Article 14 of the Constitution. Jf such power is improperly exercised in any particular case, 
that is, not in furtherance of the policy and object of the Act, but arbitrarily, then the Court can strike down the 
exercise of such power on every such occasion. ` (Italics ours.) 


This decision further lays down that the two main objects of the Madras Buildings 
(Lease and Rent Control) Act, 1949, are (1) the control of rent, and (ii) the regulation 
of letting with a view to prevent unreasonable eviction of tenants. The Act takes 
away the unrestricted power of the landlord to evict tenants. However, the landlord 
is not left without remedy in this matter because the Act specifies in section 7 two sets 


I. (1954) 2 M.L.J. 110: LL.R. (1954) Mad. 616. 
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' of circumstances alone which would enable the landlord to obtain eviction of a te- 
nant. ‘These circumstances are set out in sub-sections (2) and (3) of section 7. 
Sub-section (2) sets out six causes enabling the landlord to evict a tenant. They 
fall under what we would call acts of omission and commission of the tenant like 
default in payment of rent, sub-letting the property without consent of the landlord, 
using the building for a purpose other than one for which it was let out, committing 
acts of waste likely to impair the value or utility of the building, committing acts 
which are a nuisance to the occupiers of the other portions of the same building, ceas- 
ing to occupy the building for a period of four months and denying the title of the 
landlord. We are not concerned in this case with this group. Sub-section (3) of 
section 7 enables the landlord to evict a tenant for a different cause. In the case of a 
residential building this sub-section provides that the landlord could evict a tenant 
if he himself is not occupying a residential building-of his own in the city concerned. 
In the case of a non-residential building the landlord is similarly entitled to evict a 
tenant, if he is not occupying, for the purpose of business which he is carrying on any 
non-residential building in the City concerned. A separate provision is made in 
this sub-section to cover the case of a landlord who is occupying only a part of a 
residential or non-residential building. In that case he is entitled to apply for an 
order to evict the tenant occupying the remaining part of the building only if he 
satisfies the Authority that he requires additional accommodation for residential 
purposes or for the purposes of business. 


Obviously, the provision as to the occupation of a part of building by the land- 
lord does not apply here. The only provision which applies is the right given to the 
landlord to requisition a non-residential building on the ground that he is not occupy- 
ing any other non-residential building in the City for the purpose of his business. 
The policy of the Act, as could be seen from these provisions, is to deny the right of the 
landlord to evict a tenant from a non-residential building, unless the landlord him- 
self does not occupy another non-residential building in the same city. If he does , 
occupy such a non-residential building, the legislature has debarred him from getting 
possession of a non-residential building in the occupation of a tenant. Mr. Venkata- 

rama lyer, the learned counsel for the second respondent, pointed out that in a case 
` where the landlord was occupying a non-residential building of his own in the City 
but found such a building insufficient for his requirements, there was no provision in 
the Act to enable the landlord to evict the tenant, and that the only provision which 
gave power to the landlord to evict a tenant occupying a non-residential building 
was found in clause (c) of sub-section (3) of section 7 which dealt with a case of part 
occupation of premises by the landlord along with a tenant. Clearly, he argued, 
there was no provision in the Act dealing with a case like the present one, and if the 
Government felt that serious injustice was caused to the landlord by being denied 
possession of the premises in the occupation of this tenant, they could exercise the 
power vested in them under section 13 of the Act. 


There is a fallacy underlying this argument. As already pointed out by us, the 
decision in Globe Theatres’ case1, has laid down that the power given to the Govern- 
ment to exempt any premises from the operation of the Act could only be exercised 
in furtherance of the object of the Act and should also be.in consonance with the 
policy of the Act. We have also already pointed out that the two main objects of 
the Act are the control of rents and the regulation of letting with a view to prevent 
unreasonable eviction of tenants. We fail to see how procuring the premises for the 
landlord for a purpose for which he is not entitled to evict'a tenant under the 
provisions of the Act, would be in furtherance of the object of the Act. Of course, 
regulation of letting of a premises includes not only prevention of unreasonable evic- 
tion of tenants but also permitting reasonable eviction. The Act itself provides 
for such reasonable eviction. If a particular case does not fall within the provisions 
of the Act permitting such eviction, we are unable to hold that exercise of power of 
exemption by the Government under section 13 for achieving such eviction would be 
a reasonable exercise of power. 
——— l 
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What constitutes arbitrary exercise of the power vested in the Government 
under section 13 could not be defined in an abstract manner. The more reasonable 
course would be to examine every instance of the exercise of such power to find out 
whether it was arbitrary or not. In this connection we would point out that arbi- 
trariness consists not only taking into account an irrelevant consideration as justifying 
the exercise of the power but also taking into account a reason, which the legislature 
by reason of the specific provisions in the Act had decided was not a ground justifying 
eviction of a tenant by the landlord. ; 


Going back to the two reasons given by the learned Judge in his order, we have 
already pointed out that the fact of the tenant making any unconscionable advantage 
over the transaction would not be any ground justifying exercise of the power vested 
under section 13. A remedy is provided under the Act for such specific evil, and 
the landlord should be left to pursue that remedy. The second ground, namely, 
that the landlord requires the premises in question for the purpose of his business 
since the premises which he is already occupying is unsuitable, is one which is not 
permitted as a ground for eviction under the provisions of the Act but is also not 
in furtherance of the policy underlying the Act.. We would point out that regulation 
of letting out of premises is one of the objects of the enactment, and the end sought to 
be achieved is to prevent unreasonable eviction of tenants. The Act does categori- 
cally lay down the only grounds permissible for eviction of tenants. Under the cir- 
cumstances it would not be open to the Government to add to these grounds either 
on the score of inconvenience of the landlord or on the ground of fairness of the pro- 
posal put forward by the landlord for alternate accommodation to the evicted tenant. 
Counsel for the second respondent argued. that his client, the landlord, was very 
fair in this case, because he offered alternate accommodation to the tenants, which 
the tenants unreasonably refused to accept. This ground is not specifically relied 
on by the Government in their order. The order, however, states that the landlord 
purchased the premises in question for a sum of Rs. 25,000 for the specific purpose of 
restarting his commission mandi business and that the present premises in which he is 
living is unsuitable for his business. We need hardly point out that this circumstance 
is entirely irrelevant. Differing from Balakrishna Ayyar, J., we are of opinion that 
the order of the Government is the result of arbitrary exercise of the discretion 
vested in them under section 13 of the Act, and it should be quashed. 


This appeal is allowed. Rule nisi is made absolute with costs of appeal paya- 
ble by the the second respondent. Advocate’s fee Rs, 150. 


R.M. —_———. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. P. V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE GANAPATIA 
PLAL 


State of Madras by Collector of Tanjore .. Petitioner* 
COO R 
T. S. Venkataswamy Naidu, Managing Trustee of Sri Krishna 
- Annamudham .. Respondent. 


Madras Estates (Supplementary) Act (XXX of 1956), section 4—Delay in filing an application under— 
Tf could be excused by the Special Appellate Tribunal. pin T 


Limitation Act (IX of 1908), section 5—If applicable to proceedings under the Madras Act (XXX of 1956). 


_ , There is no specific provision in the Madras Estates (Supplementary) Act, 1956, which confers 
jurisdiction on the Special Appellate Tribunal to condone any delay in filing an application under 
section 4 of the Act nor has the Tribunal any-inherent jurisdiction to excuse the delay in filing an 
application before it. The provisions of section 5 of the Limitation Act could not be invoked in such 
cases as they would not fall within any of the categories in the section. 


a ne 








~* S.T.P. No, 11 of 1959 in (S.T.A. No,—1959.) . 13th July, 1959. 
(22nd Ashada, 1881—Saka}). 
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Petition praying that in the circumstances stated therein and in the affidavit filed 
therewith the High Court will be pleased to excuse the delay of 5 days in filing S.T.A. 
No. 59 S. R. 21323 sought to be preferred to the High Court against the Order of 
the Estates Abolition Tribunal, Vellore, in A.S. No. 79 of 1955. 


The Government Pleader (K. Veeraswami), for the Petitioner. 


R. Sundaralingam, for Respondent. 


The Order of the Court was made by 


- Rajamannar, C.7.—This arises out of an application by the State of Madras 
filed under section 4 (2) (6) of Madras Act (XXX of 1956) to set aside the decisioh of 
the Estates Abolition Tribunal, Vellore, in A.S. No. 79 of 1956 from the decision of 
the Settlement Officer, No. IV Tiruchirapalli, dated 15th November, 1950. The 
order of the Estates Abolition Tribunal was passed on 15th September, 1956. Madras 
Act (XXX of 1956) came into force on grd August, 1957. The application by the 
State was filed on 6th August, 1958. Section 4 (1) which confers the right on the 
Government to file an application to set aside the decision of the Settlement Officer 
or the Tribunal constituted under the Abolition Act prescribes a period of one year 
from the date the Act, that is, Act XXX of 1956, came into force. Such an applica- 
tion, if preferred against the decision of a Settlement Officer, lies to the appropriate 
Tribunal, and in other cases to the Special Appellate Tribunal constituted under 
section 7. Section 4 (2) (b) provides that such an application shall be dealt with as an 
appeal under the said section, that is section 7. Section 7 deals with appeals to the 
Special Appellate Tribunal from the decision ofa Tribunal appointed under Act XXX 
of 1956. Obviously what is contemplated under section 4 (2) (b) of the Act is that 
appeals to the Special Appellate Tribunal against Tribunals constituted under the 
Abolition Act will also be dealt with on the same footing as appeals against tribunals 
appointed under Madras Act XXX of 1956, and the same procedure would govern 
the disposal of the applications filed under section 4 of Act XXX of 1956. ` 


The present application by the State has been filed beyond the prescribed time. 
There has been a delay of three days. Admittedly there is no specific provision in 
Madras Act XXX of 1956 itself which confers jurisdiction on the Special Appellate 
Tribunal to condone any delay in filing the application under section 4 of the Act. 
Undoubtedly the Special Appellate Tribunal as such has no inherent jurisdiction to 
excuse the delay in filing an application to it. The learned Government Pleader had | 
therefore perforce to rely on section 5 of the Indian Limitation Act. That section 
runs thus : 

“ Any appeal or application for review of judgment or for leave to appeal or any other application 

to which this section may be made applicable by or under any enactment for the time being in force 
may be admitted after the period of limitation prescribed therefor when the appellant or applicant 
satisfies the Court that he had sufficient cause for not preferring the appeal or making the applica- 
tion within such period.” 
The Explanation to this section is not material. Now the present application under 
section 4 of Madras Act XXX of 1956 is not an appeal or application for review of 
judgment for leave to appeal within the meaning of those expressions in section 5 
of the Limitation Act. They are appeals and applications which are governed by the 
entries in the First Schedule to the Limitation Act and which are based on the provi- 
sions of the Code of Civil Procedure. There is one other category covered by section 
5, namely “any other application to which this section may be made applicable by or 
under any enactment for the time being in force”. Madras Act XXX of 1956 does 
not make section 5 of the Limitation Act applicable to applications under section 4 of 
that Act. It follows that the present application does not fall within any of the cate- 
gories mentioned in section g of the Limitation Act and, therfore, the provisions of 
that section cannot be invoked to save the application from the bar of time. We hold 
that the Special Appellate Tribunal has no power to condone the delay in filing the 
application. Hence the application is dismissed. No costs. 


R.M. ° Petition dismissed. 


a 
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IN THE HIGH COURT OF JUDICATURE’ AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice BALAKRISHNA AYYAR. 


Royal Printing Works by Proprietor P. Radhakrishanan .. Petitioner” 
; v. i 
The Industrial Tribunal, Madras and another .. Respondents. 


olndustrial Disputes Act (XIV of 1947)—Disciplinary proceedings leading to dismissal of employee by the 
Management—Furisdiction of the Industrial Tribunal to interfere—Scope and extent of —Writ under Article 226 
of the Constitution. ¥ 


In the absence of any evidence to support the charge made against the employee and where the 
Industrial Tribunal found that the enquiry conductéd by the management was defective the award 
of the Tribunal ordering reinstatement of the dismissed employee cannot be set aside. . 


The Industrial Tribunal should not convert itself into a Court of first instance for disciplinary: 
proceedings. The Tribunal has merely to determine whether there was any want of good faith 
on the part of the Management, whether there was any unfair labour practice, or any violation of the 
principles of natural justice or the finding was baseless or perverse. 


The view that carelessness on the part of the employee in relation to his work would not justify 
serious punishment has to be disagreed with. - 


Messrs. Indian Iron & Steel Co. v. Their Workmen, (1958) S.C.J. 285, referred. 


Petition under Article 226 of the Constitution of India, praying that in the cir-. 
cumstances stated therein, and in the affidavit filed therewith the High -Court will 
be pleased to-issue a writ of certiorari calling for the records in I.D. No. 2 of 1958, 
pee eis lage 1958, on the file of the Industrial Tribunal, Madras and quash. 

e said order. 


T. M. Krishnaswami Ayyar for M. P. Sundararajan, for the Petitioner. 
S. Mohan Kumaramangalam and K. V. Sankaran, for 2nd Respondent. 
The Additional Government Pleader (K. Veeraswami) for 1st Respondent. 


The Court made the following 


Orper.—The proprietor of the Royal Printing Works, a printing establishment 
of Mount Road, is the petitioner. In October, 1957, he passed an order dismissing: 
one Manickam, a watchman then in his employ. In December, 1957, he dismissed. ` 
another Kuppuswami who was working in the composing section. In respect of both, 
these matters and certain others, industrial disputes were raised which were referred 
by the Government of Madras for adjudication to the Industrial Tribunal, Madras. 
` So far as Manickam and Kuppuswami are concerned, the Tribunal passed. an` 
order on 14th February, 1958, directing their reinstatement. The present petition - 
has been filed for the issue of an appropriate writ to quash this order of the Tribunal. 


The case relating to Manickam may be first disposed of. He was a watchman’ 
in the printing establishment of the petitioner from January, 1957. On 27th Septem-' 
ber, 1957, another employee named Balaraman reported to the proprietor that he 
had seen Manickam taking an aluminium vessel from the machine section and hiding- 
it near a wall and, that it was subsequently taken away by a woman. Manickam: 
was therefore suspected of having removed some property belonging to the press. 
On 5th October, 1957, charges were framed against him to.the effect that he had 
removed some type-material in that vessel. The enquiry was posted for 15th October. 
1957 and the management wrote to Manickam telling him that the enquiry had been 
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fixed for that date. On that date Manickam wrote to say that he had not received 
a copy of the charges. The management then sent a memo. of charges by registered 
post fixing 25th October, 1957, as the date for the enquiry. But that letter was return- 
ed by the post office. On 25th October, 1957, Manickam did not appear at the 
enquiry. The management thereupon dismissed him. The Tribunal observed : 


“ Tt will thus be seen that Manickam had no knowledge of the enquiry ; and further during the 
enquiry, there was utterly no evidence to show that Manickam was guilty of theft”. 


The Management did not find that Manickam had evaded the receipt of the notice 
sent to him by registered post. Nor was there any evidence to that effect. The 
conclusion of the Tribunal, therefore, that Manickam had been dismissed witheut 
a proper enquiry cannot be disturbed. The writ petition so far as he is concerned 
must be dismissed. 


I now go to Kuppuswami. He had been working in the Royal Printing Works 
for seven years, and, at the relevant time, he was in charge of the Job Section. 
On 28th September, 1957, the management framed three chargés against him. The 
University of Madras had placed an order with this firm for printing hall tickets for 
Intermediate Examination. The first charge against Kuppuswami was that on these 
hall tickets instead of printing the conditions relating to the Intermediate Examina- 
tion, conditions relating to the Pre-University Examination were printed. The 
second charge was that instead of printing only on one side of the paper the “‘tabulat- 
ed result forms” of the University, he had them printed on both sides. The third 
charge was that while printing “ cheque-covering-letters” on behalf of the Udipi 
Hotel a mistake was made, Udipi Hotel being printed at the top and States Hotel at 
the bottom. \ 


On ist October, 1957, Kuppuswami submitted his explanation. The proprietor 
held an enquiry on 4th October, 1957 and on 11th December, 1957, he passed an 
order terminating the services of Kuppuswami. When the matter went before the 
Tribunal it recorded the evidence of some witnesses and reached the conclusion that 
there was no material on which Kuppuswami could be found guilty. It also found 
that the procedure adopted by the management was wrong in various ways. 


Mr. T. M. Krishnaswami Ayyar, the learned advocate for the petitioner, first 
contended that the Tribunal was in error in treating the matter as though it were it- 
self trying the issue whether Kuppuswami was guilty or not of the charges that had 
been framed against him and that, it had no jurisdiction to take evidence to decide 
that question for itself. He referred to the decision of the Supreme Court in Messrs. 

* Indian Iron & Steel Co. v. Their Workmen1, where the scope of the powers and duties 
of an Industrial Tribunal in a proceeding of this kind has been explained. 


“Undoubtedly the management of a concern has power to direct its own internal administration 
and discipline ; but the power is not unlimited and when a dispute arises, Industrial Tribunals have 
been given the power to see whether the termination of service of a workman is justified and to give 
appropriate relief. In cases of dismissal on misconduct; the Tribunal does not, however, act as a 
Court of appeal and substitute its own judgment for that of the management. It will interfere, 
(i) when there is a want of good faith, (ii) when there is victimisation or unfair labour practice, (iii) 
when the management has been guilty of a basic error or violation of principles of natural justice 
and (iv) when on the materials, the finding is completely baseless or perverse.” 


Mr. Mohan Kumaramangalam, however, argued that an Industrial Tribunal 
has jurisdiction to take whatever evidence it considers necessary to decide the issue 
before it, and, that in taking evidence to decide whether Kuppuswami was guilty of 
the charges framed against him or not, the Tribunal was not acting in excess of its 
jurisdiction. I have no doubt that an Industrial Tribunal has jurisdiction to take 
all the evidence it considers necessary to determine the questions it is called upon to 
decide. But, in the present case, the Tribunal went far beyond that. What it did 
was to convert itself into a Court of first instance for disciplinary proceedings. Instead 


a a ee 
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of merely determining whether there was want of good faith on the part of the manage- 
ment or whether Kuppuswami was the victim of unfair labour practice, or whether 
there has been a violation of any principle of natural justice, or whether on the 
materials the finding was baseless or perverse, instead of doing this, the Tribunal 
proceeded as though it were a Court trying the question for the first time. That it 
had no power to do. If the matter had stopped at this stage I would have been 
bound to set aside the order of the Tribunal so far as it relates to Kuppuswami. The 
Tribunal has, however, found that the enquiry against Kuppuswami was defective, 
and, in that respect its order stands on better ground. 


It was explained to me that in the Petitioner’s business, job printing, involved 
thèse processes. When an order was received the clerk who got it would hand it 
over to Kuppuswami. Kuppuswami, in his,turn, would entrust the work to a 
compositor. The matter prepared by the compositor, which is called the rough 
correction proof, would be sent to a person called an examiner. After he had carried 
out the necessary corrections Kuppuswami would get back the corrected material 
and send it to the compositor who would prepare a clean proof. ‘That clean proof 
would be sent to the person who has placed the order. After he had approved of it a 
third proof would be taken which is called the final strike proof ‘That again would 
be sent to the examiner and after any further corrections he might make had been 
incorporated, the strike order would be issued and the material sent to the machine 
for being printed. The charges framed against Kuppuswami do not show for which 
of these various processes Kuppuswami was responsible and what the nature of his 
default was. In the evidence which the petitioner gave before the Tribunal he stated: 


'« Tp all the three cases which form the subject-matter of charge Kuppuswami did not send the 
proof to the examiner but sent them to the-machine.” 


If this was the real charge against Kuppuswami the Tribunal was right in observing 
that there was no evidence in support of it. The management did not record the 
evidence of any of the examiners. Alternatively, the various “ proofs” relating to 
these charges must have been preserved and made available since they would have 
been in the nature of “material objects” and shown to some extent at least whether 
the relevant proofs were sent to the examiner or not., The proprietor admitted, 
“ these proofs in regard to these three charges are not now &vailable in my office ; 
and Kuppuswami must have preserved them, but I.do not find them in the office.” 
The position, therefore, is that there was no evidence to support the charge. The 
petition before me must fail in respect of Kuppuswami also. 


There are certain passages in the order of the Tribunal which as I understand 
them suggest that carelessness on the part of an employee in relation to his work 
would not justify serious punishment. With this view I definitely disagree. Careless- 
ness can often be productive of more harm than deliberate wickedness or malevolence. 
I shall not refer to the classic example of the sentry who sleeps at his post and allows 
the enemy to slip through. There are other more familiar instances. A compositor 
who carelessly places a plus sign instead of a minus sign in a question paper may cause 
numerous students to fail. A compounder in a hospital or chemist’s shop who makes 
up the mixtures or other medicines carelessly may cause quite a few deaths. The 
man at an airport who does not carefully filter the petrol poured into a plane may 
cause it to crash. The railway employee who does not set the points carefully may 
cause a head-on collision. Misplaced sympathy can be a great evil. Carelessness 
and indifference to duty are not the highroads to individual or national prosperity. 


In the result, the petition is dismissed, but, there will be no order as to costs. 
VS. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :——-Mr, P. V. RajAMANNAR, Chief Justice AND Mr. Justice 
GANAPATIA PILLAI 


C. R. Narasimhan ` .. Appellant* 
v. l 
M. G. Natesa Chettiar .. Respondent. 


Representation of the People Act (XLII of 1951), sections 77 and 123 (6)—Mere omission to enter an 
expenditure in the account—If amounts to a corrupt practice under section 123 (6). 


On the plain language of sub-sections (1) and (2) of section 77, of the Representation of the people 
Act any failure on the part of a candidate to keep a correct account or to enter the necessary parti- 
_culars in the account would not amount to incurring or authorising expenditure. Section 77 (3) 
clearly relates to expenditure as such because it says that the total of the expenditure shall not exceed 
the prescribed amount. If more than the prescribed amount is expended then such expenditure 
would be in contravention of that provision and would amount to a corrupt practice within the 


meaning of section 123 (6). 
The mere omission to enter an expenditure and in contravention of sub-sections (1) and (2) of 
.section 77 would not be a corrupt practice within the meaning of section 123 (6). 
Appeal against the order of the Election Tribunal, Madurai II, dated the goth 
September, 1958 and made in Election Petition No. 149 of 1957. 


The Advocate-General (V. K. Tiruvenkatachari) and V. P. Raman, for Appellant. 
Respondent not represented. 
The Judgment of the Court was delivered by ; 


` Rajamannar, C.7.—This is an appeal against the order of the Election Tribunal, 
Madurai II, setting aside the election of the appellant to the seat for the single member 
Parliamentary constituency of Krishnagiri on an election petition filed by the res- 
pondent (E. P. No. 149 of 1957). For the said seat there were five Candidates out of 
whom one withdrew. The appellant secured the largest number of votes and on 
8th March, 1957, he was declared as the returned candidate. The respondent, 
M. G. Natesa Chettiar, an elector for the Krishnagiri Assembly Constituency which 
is one of the constituencies comprised in the Krishnagiri Parliamentary constituency, 
filed an election petition out of which this appeal arises praying that the election 
of the appellant be declared void and one G. D. Naidu who had secured the largest 
number of votes after the appellant be declared duly elected. The election of the 
appellant was sought to be set aside on several grounds which included charges 
:of corrupt practices committed by the appellant. For the disposal of this appeal 
it is not necessary to mention all of them because the Election Tribunal found that 
-excepting the corrupt practice to which we shall refer presently the election peti- 
tioner had not proved the commission of any other corrupt practice set out in the 
election petition. The material allegations in the election petition relating to the 
corrupt practice of which the Election Tribunal found the appellant guilty are as 
follows :— 

“ The petitioner states that the first respondent has incurred and authorised the expenditure 
in contravention of section 77 of the Act and committed a corrupt practice under section 123 (6) of the 
Act. He has incurred an expenditure of over Rs. 25,000. . In his return of election expenses he has 
not taken into consideration the heavy expenditure incurred by the Congress Party in furtherance 
of his candidature. The Congress Party has incurred heavy expenditure of many thousands of rupees 
in furtherance of the prospects of the election of the first respondent and other Congress candidates 
who stood for election to the Assembly in the Krishnagiri Parliamentary Constituency. The expenditure 
has been incurred in various ways by the Congress Party by doing propaganda in support of the Con- 
gress Party candidates including meeting, processions, dances, dramas, feeding and many other diverse 
ways. I state that section 77 referred to in section 123 (6) of the Act provides that every candidate 

- Atan election-shall either by himself or by his election agent keep a separate and correct account of 
all expenditure in connection with the election incurred or authorised by him or by his election agent 
between the date of publication of the notification calling the election and the date of declaration of the 
result thereof, both dates inclusive, that the account shall contain such particulars as may be pres- 
cribed and that the total of the said expenditure shall not exceed such amount as may be prescribed. 
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. The particulars which the accounts shall contain is provided for in Rule 131. The maximum amount 
of expenditure is provided for in Schedule III. Section 78 of the Act provides that the Return of 
Election Expenses shal] be a true copy of the accounts kept by the candidate or by his election agents 
under section 77.. The petitioner states that on an examination of the return of election expenses. 
` made by the first respondent it will be found that he has contravened the provisions of section 77 of the 

. Act and therefore committed a corrupt practice under section 123 (6) of the Act. The first respondent 
has failed to coriform to the provisions of section 77 and he has exceeded the maximum amount pres- 
cribed for expenditure for the election ”. 


The appellant traversed these allegations in paragraph 23 of his counter-state- 
ment which runs_.-thus-:— . ne 
a “ The statements 'in -paragraph 3i that this respondent incurred or authorised expenditure in 
excess of the prescribed maximum are false and ‘are denied. This respondent kept separate accounts 
of all expendijure in connection with the election as required by the rules. This respondent states 
- that he is not concerned with any expenditure incurred by the Congress Party in furtherance of its 
election campaign all over the State and country. This respondent is advised and states that he is 
not obliged to include in his account items of expenditure neither incurred nor authorised by him, 
The petitioner has failed to state what exactly are the items of expenditure which he incurred or 
‘authorised and which ought to have formed part of his return and the allegation therefore lacks parti- 
-culars. This réspondent has submitted a correct statement of accounts, without violating any rules.” 


The appellant asked for particulars of the corrupt practice above mentioned, 
‘that is to say, the precisé items of expenditure incurred or authorised by the appellant 
which according to the respondent (election petitioner) ought to have been included 
in the return of election expenses. ‘The respondent furnished a list of such expenses. 
‘This list included seven items out of which it is sufficient to mention one because 
the Election Tribunal found that the respondent had failed to prove the other items. 

That one’ item is item No. 7. Me 
“ Expenses incurred for advertisement for canvassing votes by paintings on walls in Dharmapuri, 


Pennagaram, Papparapatti, Pallakode, Krishnagiri, Kaveripatnam and other places of major pan- 
chayat areas are not shown in the accounts.” 


Regarding this item the appellant in his counter-affidavit stated as follows :— 


“Such expenses as I incurred’for the advertisement by painting on walls in the constituency 
have been disclosed: in the return. I submit that in any event no corrupt practice under section 
123 (6) has been committed by me and I have not incurred expenditure in excess of the prescribed 

_maximum.” : ; , i ; 


Issue 8 which was raised on these pleadings runs as follows :— 


“Whether the first respondent spent in connection with his election, any amount in excess of 
Rs.-25,000, whether the first respondent omitted to include in his account any item of expenditure 
actually incurred by him in connection with his election ; and whether he is guilty of a corrupt practice 
under section 123 (6) of the Act ?” i 

The corrupt practice set out in section 123 (6) of the Representation of the 
- People Act, 1951, is i 


“ The incurring or authorising of expenditure in contravention of section 77.” 
Section 77 is in the following terms, :— 


“Account of election expenses and maximum thereof.—(1) Every candidate at an election shall, either 
by himself or by his election agent, keep a separate and correct account of all expenditure in connec- 
tion with the election incurred or authorised by him or by his election agent between the date of 
publication of the notification calling ‘the election and the date of declaration of the result thereof, 
both dates inclusive ; 

(2) The accounts shall contain such particulars, as may be prescribed ; 


(3) The total of the said expenditure shall not exceed such amount as may be prescribed.” 


Evidence, was adduced on the item of expenditure above-mentioned. In the 
course of the evidence, however, there was’ another item which was revealed and 
it was admittedly not included as such in the account of the appellant’s election 
expenses, namely the charge for a telegram despatched by the appellant to Madras 
on or about 28th February or first of March. The Election Tribunal found the 
: appellant guilty of corrupt practice under section 123 (6) of the Act in that he 
omitted (1) to include in the account of his election expenses two items of expen- 
diture incurred by him and (2), to mention particulars thereof and obtain vouchers 
‘therefor, and contravened: the provisions of section 77'(1) and (2) of the Act. He 
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also found that no attempt was made to prove the charge that the appellant had 
incurred an expenditure in excess of the maximum allowed by the rules. In the 
result though the election of the appellant was found to be free from many corrupt 
practices attributed to him the Election Tribunal found that he was bound to per- 
form his statutory duty and declared the election void on the ground that the ap-. 
pellant had committed an offence which fell under section 123 (6) of the Act. The 
Tribunal, however, refused to grant the second prayer of the respondent, namely, 
that G. D. Naidu should be declared duly elected. , 


The learned Advocate-General who appeared for the appellant challenged 
the correctness of the findings of the Election Tribunal both on facts and on law. 
We shall first take up the question of fact and then deal with the question of faw. 


Item 7 of the list of items furnished by the respondent of the expenses alleged 
to have been incurred by the appellant and not included in the election expenses . 
account relates to advertisement for canvassing votes by painting on walls in 
Dharmapuri, Pennagaram, Papparapatti, Pallakode, Krishnagiri and other places. 
The evidence regarding this item adduced by the respondent-election petitioner is 
as follows : The expenses incurred for wall painting in about 200 places throughout 
the constituency, each of which would have cost about Rs. 5. The painting was: 
“Vote for C. R. Narasimhan, Congress Candidate”. P.W. 5, Mohanram spoke to 
his having seen the wall painting with the Congress symbol asking to vote for the 
appellant and that he had seen one Chandrasekhara Asari making such paintings. 
This Asari was not examined. P.Ws. 6, 8, 9 and 10 also speak to their having seen 
the wall paintings as an item of election propaganda of the appellant. The last 
witness gave the size of the painting as two feet by one foot. The appellant himself 
was examined as R. W. 3. The material portion of his deposition ‘is as follows :— 

“ I have included in my account of election expenses the amount spent by me for making wall 
paintings of symbol, viz., “Oxen”. On 18th February, 1957, the amount incurred is debited. The 
amount is Rs. 50 and it was paid to Appadurai. Voucher No. 16 is the voucher taken from him. 
The painting is a simple affair and is what is called a tin stencil. The painting is made by two tin 
stencils one for the symbol of oxen of the file size namely 12 inches by g inches and the other a rectan- 
gular piece about 24 inches by four inches. The second rectangular piece contains myname. .Rs. 50 
is all the expenditure incurred by me in this matter and I have entered it in my.account. No other 
expenditure was either incurred or authorised by me in this regard. I paid Rs. 50 in aH to Appa- 
durai for making tin stencil paintings. The amount includes both advance and final’ payment. 
I paid an advance and when the stencil was shown to me I paid the balance. It was a-bargain for a 
lump sum and not so much a piece. Rs. 50 includes everything including preparation of the stencil. 
I did not ascertain in which of the towns and villages the prints were made. I saw the impression 
only in Krishnagiri. My request was to put such impression in all important towns in my consti- 
tuency. He might have or might not have carried out my directions. I do not remember whether 
my second payment was after the work was finished or not. [Voucher No. 15 and No. 16 shown. ] 


Q.—I put it to you that these vouchers are for preparation of the tin stencil alone and do not 
include the paintings on the walls ? 
A.—It is not so. The contract was for the execution of the entire work. 


Q.—I put it to you that paintings were made on walls on your behalf in all important towns 
apart from the stencil impressions and that you have omitted from your account of election 
expenses the expenditure incurred in that behalf? 


A,—I have included in my accounts all the expenditure incurred by me and I have not 
incurred or authorised any other expenditure. No paintings on walls apart from stencil impressions 
were made by me or at my instance or on my behalf.” * 


Obviously if the sum of Rs. 50 admittedly entered in the account represents 
the total expenditure for the wall paintings then there is no omission to enter this 
item of expenditure in the account. , The voucher which was produced relating - 
to payment of Rs. 50 contains the following recital :— 

“ Tin stencils with pattern of symbol of oxen in connection with the general elections, inclusive 
of the charges for cutting 105 letters, Bill Rs. 50.” i ' 

The Election Tribunal refused to accept the contention of. the appellant that . 
the voucher and the amount included the cost of painting of the walls. He con- 
sidered that a sum of Rs. 50 was too small to cover the cost of tin boards, wages for _ 
cutting symbols and 105 letters, expenses for travelling to and in important towns - 
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in the whole constituency, price of paint and charges for painting. The inference 
was that the expenditure incurred by the appellant for painting on the walls had 
been omitted to be included in the account kept-by him and that, therefore, the 
appellant had contravened the provisions of sub-sections (1) and (2) of section 77 
of the Act. Having perused the entire evidence bearing on the point we are unable 
to agree with the Election Tribunal. Though the title has been given as expen- 
diture for the.wall paintings it transpires that they were mere stencil impressions, 
which would not involve much time or labour or skill. We see no reason to dis- 
believe the appellant when he says that a sum of Rs. 50 was all that he expended 
in connection with the paintings on the walls. There is no proof that more was in- 
‘curted by the appellant for this purpose. The stencils themselves were only tin plates. 
We accept the appellant’s statement and hold that the respondent has failed to 
prove the omission to include any expenditure incurred on the wall painting other 
than what was included in the expenses account. 


The next item of expenditure which the Election Tribunal held had been omit- 
ted to be included in the expenses account relates to a telegram sent by the appel- 
lant to a friend of his at Madras to bring a car for the purpose of the election. This 
item is.not to be found in the list furnished to the Tribunal by the respondent. The 
basis for this charge is an alleged admission by the appellant himself in the course of 
his deposition. It is true that the appellant admitted having sent a telegram and 
that he might have omitted to mention the telegram by oversight. The matter 
was further elucidated in his re-examination in the following way :— 


“ Q.—Apart from inadvertence is there any other reason why the expenses for the telegram that 
you sent to your friend at Madras is not shown in the account of your election expenses ? 


A. There could be one or two possibilities. I might have used whatever stamps I had already 
` in my possession or any reply telegram form which I may have had or some one may have paid for 
it and may not have brought the bill to me and asked for the money. It might be that cash might 
not have at the moment passed from my pocket. At that moment I was working at a great strain.” 


A preliminary objection had been taken before the Tribunal that this item should 
not be considered at all as it was not averred in the petition or in the particulars but 
the objection was overruled as it was permissible to consider another instance of 
corrupt practice though it will not be permissible to consider a new head of corrupt 
practice. The Tribunal, further, was of the view that when the fresh instance was 
based on the admission of the party himself there could be no objection on the ground 
of the want of pleading in'that regard. Accepting the validity of this legal position, 
if a finding has to be arrived at on the admission of a party it is well established that 
the admission has to be taken as a whole. The Election Tribunal though aware 
of this rule nevertheless held that the whole of the appellant’s admission is con- 
tained in the answers given by him in cross-examination and that what was said 
the next day in re-examination cannot be tacked on to the previous day’s admission 
and even if it be tacked on it does not detract from the guilt of the first respondent 
(appellant). In the first place we are unable to find any warrant for making an 
artificial division of a ‘party’s deposition according to the days on which the deposi- 
tion was recorded. It is, of course, open to a Court or a tribunal to refuse to accept 
any statement made by a witness in his chief-examination, or cross-examination 
or re-examination. The Election Tribunal was wrong in saying that what was 
said the next day in re-examination could not be tacked on to the previous day’s 
admission. In the second place we are unable to agree with the Tribunal that even 
if it be tacked on it would not detract from the guilt of the appellant. If stamps 
which were used for the telegram were stamps which he had already purchased 
and the costs of those stamps had been included under the general heading of “ post- 
age ” there would in effect be no further expenditure to be included in the account 
of expenses. On the meagre evidence on the point we hold that it has not been 
established beyond all doubt that the expense incurred for sending the telegram in 
question was not included in the account. 
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"In this view it is not necessary to deal with the question of law, narnely, whether 
a mere omission to enter an item of expenditure in the expenses account would 
amount to a corrupt practice mentioned in section 123 (6) of the Act but as the 
matter was argued before us by the learned Advocate-General and there is a possi-: 
bility of an appeal to the highest Court we shall deal with it. The corrupt practice 
in question is the incurring or authorising of expenditure in contravention of sec- 
tion 77. The gravamen of the offence is, therefore, the expenditure, that is, 
the act of spending in contravention of section 77. Section 77 which we have ex- 
tracted above consists of three sub-sections. Sub-sections (1) and (2) relate to. 
the keeping of an account of all expenditure in connection with the election. Sub- 
section (1) enjoins on the candidate the duty of keeping a separate and correct ' 
account and sub-section (2) lays down that such account shall contain such particulars 
as may be prescribed. Neither of these sub-sections relates to “ expenditure”, 
that is, spending money as such. An account obviously relates to a period after 
the incurring of the expenditure and it contains entries of expenditure already 
incurred or authorised to be incurred by the candidate. On the plain language 
of these two sub-sections we find it impossible to hold that any failure on the part 
of a candidate to keep a correct account or to enter the necessary particulars in 
the account would amount to incurring or authorising an expenditure. Sub-section- 
(3), however, clearly relates to expenditure as such because it says that the total 
of the expenditure shall not exceed the prescribed amount. If more than the pres- 
cribed amount is expended then such expenditure would be in contravention of that 
provision and therefore in contravention of section 77, But any contravention 
of the provisions of sub-section (1) and sub-section (2) of section 77 would be not 
a corrupt practice which would fall within section 123 (6) of the Representation 
of the People Act because such contravention would not involve any incurring or 
authorising of expenditure. 


We find that this view of ours has been taken by four other High Courts. 


In Sheopatsingh v. Harishchandra!, a Division Bench (K. N. Wanchoo, C.J., and 
Jagat Narayan, J.) of the Rajasthan High Court held that the mere non-main- 
tenance of true accounts would not amount to a corrupt practice under section’ 12 3. 
(6) of the Act. The Tribunal had found in that case that the candidate had con- 
travened sub-section (1) of section 77 in as much as he did not maintain a separate 
and correct account of the expenditure incurred or authorised by him in connection 
with the election between the date of publication of the notification calling the elec- 
tion and the date of declaration of the result thereof, and that such contravention 

` would be a corrupt practice. The learned Judges refused to accept this construc- 
tion of section 123 (6) and observed :— i: 


“Under section 123 (6) it is only the incurring or authorising of expenditure in contravention. 
of section 77 of the Act which amounts to a corrupt practice. . The non-maintenance of true ‘accounts 
has not been laid down as a corrupt practice. An entry is made in the account-book only after an 
expenditure is incurred or authorised. The corrupt practice consists of incurring or authorising of 
expenditure in contravention of section 77. : 


Only sub-section (3) of section 77 deals with the incurring-or authorising of expenditure, for it 
lays down that the total amount of the said expenditure shall not exceed such amount as may be 
prescribed. It is only when the total expenditure exceeds this amount that it can be said that it has 
been incurred or authorised in contravention of section 77. 


Section 124 (4) of the Act prior to its amendment by Act No. XXVII of 1956 provided that ‘the 
making of any return which was false in any material particular would be a minor corrupt practices 
The provision has since been deleted. ` : 


We are accordingly of the opinion that a contravention of sub-sections ( 1) and (2) of section 77° 
of the Act is no longer a corrupt practice. Nor is the submission ‘of a false return of expenses a 
corrupt practice any longer ”. ~ - 


The Madhya Pradesh High Court in K. C, Sharma v. Elec 


plained the scope of section 123 (6): of the Act thüs :— 
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“ Where instances are cited to show that the prescribed maximum has been exceeded there may 
be a case under sub-section (3) of section 77 of the Act but the words “ the incurring or authorising 
of expenditure’ do not lead to the application of sub-section (2) or sub-section (1) of section 77 
in the context of an election petition ”. 


‘In Ram Abhilakh Tewari v. Election Tribunal, the charge made against the succes- 
ful candidate was that the return of the election expenses which he had filed did 
not show the correct account of the expenditure incurred and authorised by him 
as it contained fictitious and concocted entries. Dealing with the allegation the 
learned Judges of the Allahabad High Court said :— - 

“ Such an allegation cannot be held to amount to a corrupt practice under section 123 (6) of the 
Representation of the People Act. Under that provision of law the corrupt practice consists in 
incbrring or authorising expenditure in contravention of section 77 which can only happen if a candi- 
date incurs or authorises expenditure in excess of the maximum amount allowable under the rules 
framed under section 77 (3) of the Representation of the People Act.” 


In Appeal No. 199 of 1958 (published in the Bombay Gazette, dated 18th 
September, 1958) Desai and Miabhoy, JJ., repelled an argument that failure on the 
part of a candidate to maintain a separate account with all the particulars required 
by rule 131 of itself amounts to a corrupt practice within the ambit of section 123 
(6) thus :— 

“In our judgment the contention is untenable. The language of clause (vi) of section 123 
is express and explicit and that apart from the consideration that any clause which lays down any 
corrupt practice must be strictly construed. The clause does not say that anything which is in con- 
travention of section 77 is a corrupt practice. But what it says is that the incurring or authorising 
of expenditure in contravention of that section is a corrupt practice. Incidentally we may observe 
that there is a provision in the Representation of the People Act, 1951, which deals with “ disqualifica- 
tions for membership of Parliament or of a State Legislature” and clause (c) of that section relates to 
failure on the part of a person who has failed to lodge an account of his election expenses within the 
time and in the manner required under the Act. The carrying out of that requirement or failure to 
do so is a matter not for the Election Tribunal but for the Election Commission. It is that body 
which is concerned with this aspect of the matter. We do not deem it necessary in view of the 
plain and unambiguous language of clause (vi) of section 123 to discuss the matter in any detail. 
The present contention of the appellant must be negatived.” 

Two decisions of the Orissa High Court may now be briefly noticed though 
neither of them can be said to be a direct decision on the point. 


In Pyari Mohan v. Durga Sankar®, it was inter alia alleged by the election peti- 
tioner that the election expenses account filed by the returned candidate did not 
show the expenditure incurred day by day by some of his workers. Narasimham, 
C.J., dealing with this charge said :— 

“ Even if this argument is taken as correct I do not think a slight irregularity in the maintenance 
of accounts as required by rule 131 would be a corrupt practice for the purpose of sub-section (6) 
of section 123 of the Act. Doubtless, if any amount actually expended is not brought into the 
accounts it would clearly constitute corrupt practice in as much as the total amount of expenditure 
.prescribed may be exceeded and thereby sub-section (3) of section 77 contravened. But every 
petty irregularity in the manner of maintenance of accounts so long as the correctness of the entries 
is not in doubt, will not suffice to bring sub-section (6) of section 123 of the Act into operation ”. 


The above observations were clearly obiter dicta. There was no allegation in 
-the case before the learned Chief Justice that any item of expenditure incurred by 
the candidate had not been incorporated into the account. Further it is not clear 
whether the omission to bring into the account a sum actually expended which 
even if added to the total expenditure would not result in the prescribed limit of 
expenditure being exceeded would in the opinion of the learned Chief Justice, 
constitute a corrupt practice. We are rather inclined to think that what the learned 
Chief Justice meant was that any omission or failure to include in the account a 
particular sum actually expended would amount to a corrupt practice only if the 
total amount of expenditure would be exceeded by the inclusion of that amount. 
Then the contravention would really be of sub-section (3) of section 77 of the Act. 


In Akshya Narayan v. Maheswar Bag*, there was no evidence to show that any 
item of expenditure incurred by the candidate’s workers was not eventually brought 
a E O 
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into the accounts but it was found that such expenditure was not noted from day 
to day. On these facts Narasimham, C.J., held that no corrupt practice had been 
committed, as a fact. Incidentally, however, he stated :— 

“ Doubtless if any item of expenditure was omitted altogether in the accounts that would be 
serious matter and may amount to a corrupt practice in as much as there is a likelihood of the total , 
expenditure for the election exceeding the amount prescribed. But so long as every item of expenditure 
is accounted for I do not think that the mere omission to mention the dates on which each item of 
expenditure was actually incurred on behalf of the candidate by his workers, is such a serious irre- 
gularity as to amount to a corrupt practice.” 

Here again it is not clear that the learned Chief Justice meant to lay down that 
if any item of expenditure is omitted such omission would itself amount to a gor- 
rupt practice. To give a concrete instance, suppose the maximum amount pres- 
cribed is Rs. 5,000 and the amount submitted by the candidate shows an expen- 
diture of Rs. 4,000 odd and it is discovered during the hearing of the election peti- 
tion that a sum of Rs. 20 which had been expended by the candidate had not been 
included. Obviously the inclusion of this amount of Rs. 20 would not result in 
the exceeding of the prescribed limit. In such a case we are not certain that in 
the view of the learned Chief Justice even such an omission would amount to a 
corrupt practice even though there is no likelihood of the total expenditure excee- 
ding the prescribed amount. In our opinion there is nothing in either of the judg- 
ments of the Orissa High Court which militates against the view we have taken and 
which has also been taken by the High Courts whose decisions we have referred 
to above. 

On this construction of section 123 (6) and section 77 of the Act we hold that 
even assuming that the appellant had omitted to include the expenditure incurred 
by him for the wall paintings and for the telegram he would not be guilty of any 
corrupt practice under section 12g (6). There can be no doubt whatever that the 
addtition of the said items of expenditure would not result in the maximum 
limit of expenditure being exceeded. As the election of the appellant has been 
set aside solely on the ground that he was guilty of a corrupt practice under sec- 
tion 123 (6) of the Act and as we have held that he was ‘not so guilty this appeal is 
allowed and the order of the Election Tribunal setting aside the appellant’s election 
is hereby set aside and the election petition filed by the respondent is dismissed with 
costs before the Election Tribunal. No order'as to costs here. 


V.S. : Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice RAJAGOPALAN AND Mr. Justice BALAKRISHNA AYYAR. 


D. Namasivaya Mudaliar and others ..  Petitioners* 
vo. 
State of Madras by Revenue Divisional Officer, Tirukoilur 
and others .. Respondents. 


Madras Lignite (Acquisition of Land) Act (XI of 1953)—Validity—Compensation for land acquired 
under—Restriction on the quantum—Validity. 

Constitution of India (1950), Article 31—‘ Compensation’—Scope and meaning of—lIf altered by the 
Constitution Fourth Amendment Act of 1955. 


The effect of the Madras Lignite (Acquisition of Land) Act, 1953, which purports to amend 
the relevant provisions of the Land Acquisition Act, is that no compensation hAl] be provided for- 
improvements made after a specified date unless they are agricultural improvements. These are not 
principles on the basis of which compensation can be computed as required by Article 31 (2) of the 
Constitution. They are more in the nature of devices to refuse compensation and such provisions 
in the Act offend against clause (2) of Article 31 of the Constitution and is therefore unconstitutional. 

Tt is no doubt true that the efféct of the amendment made in 1955 to the Constitution of India 
precludes the Courts from going into the adequacy of the compensation provided. But that does 
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not mean that the Courts are precluded from considering whether what is called compensation is 
really so and whether what are claimed to be principles on the basis of which compensation is to be 
computed-are really so within the meaning of Article 31 (2) of the Constitution. 


The word ‘compensation’ means the just tquivalent of the property taken. Though there 
might be reasonable scope for honest difference of opinion as regards valuation of property, in every 
case of valuation there is a stage beyond which scope for difference of opinion ceases. It may be that 
by the 1955 Amendment of the Constitution the Legislature has been given the fullest measure of dis- 
cretion in dealing with and providing for the diverse factors that enter into the computation of the 
value of compensation. The Legislature may, instead of fixing the quantum of compensation itself, 
provide in any Act the principles in accordance with which the compensation is to be ascertained. 
But the principles should be rational rules appropriate to the subject-matter and not devices to evade 
the ascertainment of the just compensation. Such principles should also relate reasonably to the time 
of the acquisition and should cover the whole property that is being acquired and not merely a 
portion of it.. 


Where a legislation provides, as does the Madras Act XI of 1953, that compensation after a 
particular date shall be paid only in respect of certain improvements done and not others and fixes 
the quantum of compensation without any basis or principle, without taking into account valuable 
accretions to the property, and which fixes dates for the purpose of ascertaining the compensation 
which are not approriate to the matter it would come perilously close to a fraudulent exercise of power, 

Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith, the High Court will 
be pleased to issue a writ of mandamus directing the Repondents to refrain from 
taking possession of the lands and building from the petitioner in S. No. 258/1B and 
180/4G in Gangaikondan Village, South Arcot, without adequate compensation. 


G. R. Fagadisan and T. V. Balakrishnan, for Petitioner in W.P. Nos. 1, 2, 309 
and 373 of 1958. > 


S. Mohan Kumaramangalam, K. V. Sankaran and N. Vanchinathan, for Petitioner 
in W.P. Nos. 202, 203 and 204 of 1958. 


The Advocate-General (V. K. Tiruvenkatachari) and the Additional Govern- 
ment Pleader (K. Veeraswami) for Respondents. 


The Order of the Court was made by 


Balakrishna Ayyar, 7.—The question for determination in all these writ peti- 
tions are the same and so we shall deal with them together. 


The relevant facts are these. Investigations carried out by the Geological 
Survey of India revealed that large deposits of brown coal or lignite lay in and around 
Cuddalore and Vriddhachalam Taluks in South Arcot District. The Govern- 
ment decided to mine this coal and for that purpose it was necessary for them to 
get control over the lignite-bearing areas. Meantime speculators attempted to buy 

' up lands in the area at low prices in the expectation that prices would rise by the 
time Government decided to acquire the lands; they hoped that they would 
be able to sell the lands to the Government at a large profit. On 6th October, 
1948, Government issued a Press Note which said inter alia: 

“ To prevent such speculative dealings, the Government propose to undertake legislation reser- 

ving to themselves the power to compel any person who has purchased land on or aftera date (to be 
prescribed) in 1947 in the lignite-bearing areas to sell such land to them at the rate at which it was 
purchased. The Government therefore advise the owners of the lignite-bearing lands in the Vrid- 
dhachalam and Cuddalore taluks not to dispose of their lands to speculators ”. 
One comment on this document may at once be made. It did not prohibit 
the construction of any buildings on any of the lands comprised in the lignite area ; 
it did not warn that legislation would be undertaken to prevent such building and 
finally it did not warn that no compensation would be paid for any buildings that 
might be erected. Whether at that stage the Government had the power by order 
or notification to prevent the construction of any building we need. not stop to con- 
sider. It will be sufficient to mention that as a matter of fact no prohibition or 
warning was issued against the construction of any buildings. 


On 7th January, 1953, Government published the statement of objects and 
reasons relating to a Bill which subsequently became Madras Act XI of 1953. 
Paragraph 2 of that statement runs as follows : 


` 
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“It is apprehended that the prospect of acquisition of vast areas of private lands in connection 
with the lignite operations will give rise to speculative dealings in lands in these areas. The quarrying 
operations at Neiveli will also lead many people to think of buying lands with a view to selling them 
later to Government at higher prices. The Government have already warned the public against 
such speculative dealings by a Press Note, dated the 6th October, 1948. In the circumstances the 
Government consider it necessary to promote legislation to prevent speculative dealings in the lignite- 
bearing lands by taking power for the Government to acquire these lands at the price that prevailed 
on the 28th April, 1947, when the first mining operations were started in the area, providing at the 
same time for the payment of the value of any agricultural improvements effected on the lands after 
that date up to the date of notice of acquisition. The acquisition will be made in accordance with the 
provisions of the Land Acquisition Act, 1894 (Central Act I of 1894) subject to the modification speci- 
fied above in regard to the valuation of the lands and to the further modification that the urgency 
provisions of that Act will be applied for the acquisition of all lands required for this scheme. eLhe 
Bill is designed to achieve this object ”. 

This was the first warning that payment would not be made for “buildings or 
improvements other than agricultural improvements. The Bill was duly passed 
by the State Legislature, and, on and June, 1953, it received the assent of the Presi- 
dent. On roth June, 1953, the Act was published and it came into force on goth 


August, 1953. 


So far as is here relevant Madras Act XI of 1953 amended the Land Acquisi- 
tion Act in two important respects. Section 11 of the Land Acquisition Act directs 
_the Collector to ascertain the value of the land at the date of the publication of the 
notification under section 4 (1) that is to say, the date on which the Government 
notified that they considered that the land was needed or likely to be needed for 
a public purpose. Madras Act XI of 1953 substituted the date, 28th April, 1947, 
for the date of the notification under section 4 (1) of the Land Acquisition Act. 
That was one change. The other change was this. It divected that compensation 
was payable only for agricultural improvements on the land commenced cr made 
after 28th April, 1947, and before, the date of the publication of the notification 
under section 4 (1) of the Land Acquisition Act. It was only for this class of improve- 
ments that compensation was to be paid by the Collector. Compensation was 
denied for every other kind of improvement regardless of their value and regard- 
less of whether they had been lawfully made or not. 


Gangaikondan village in Vriddhachalam Taluk is included in the schedule of 
villages appended to Madras Act XI of 1953. On various dates between January, 
1957 and May, 1957, Government issued notifications under section 4 (1) of the 
Land Acquisition Act in respect of the lands belonging to the petitioners, or, in 
which they claimed some interest or other. Subsequently and during the same 
period Government issued declarations under section 6 of the Land Acquisition 
Act that the lands were needed for a public purpose. Thereafter and on various 
dates between May, 1957 and November, 1957, the Land Acquisition Officer passed 
his awards under section 11 of the Land Acquisition Act. 


In Writ Petition No. 1 of 1958 two fields are involved, viz., S. No. 180/4C and 
258/1B. For the former field the Land Acquisition Officer awarded a compensation 
of Rs. 138 and for the latter a compensation of Rs. 938, but he refused to award 
any compensation in respect of the buildings standing on the lands. In the affi- 
davit which he filed in Writ Petition No. 1 of 1958 the petitioner alleged that after 
purchasing the land he'had raised its level at a cost of about Rs. 2,000 and that there- 
after he had put up a hotel at a cost of Rs. 8,000 and also a building in which a rice- 
mill is located, at a cost of Rs. 16,000. 


The petitioner in Writ Petition No. 2 of 1958 alleged that he had put up cons- 
tructions of the value of about Rs. 32,000. j 


The affidavit in Writ Petition No. 202 of 1958 was filed by a friend of the peti- 
tioner and therein he stated that the petitioner was a lessee of the land from one 
Gopalaswami Naidu, and, that in or about 1952 the petitioner had constructed 
two buildings on the land at a cost of about Rs. 1,000. He is running a tea-stall 
in one of these and living in the other. 


In Writ Petition No. 203 of 1958 the husband of the petitioner filed an affidavit 
stating that four houses costing Rs, 1,500 had been put up on the land, 
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In Writ Petition No. 204 of 1958, the son of the petitioner filed an affidavit 
alleging that four buildings had been constructed at a total cost of Rs. 1,500. He 
also stated that all the four buildings had been in existence from 1946. 


The petitioner in Writ Petition No. 309 of 1958 alleged that the market price 
of the buildings standing on the land would be more than Rs. 30,000. In addition 
to buildings he had also put up two granaries at a cost of Rs. 1,000 and a cattle-shed 
at a cost of Rs. 500. 


The petitioner in Writ Petition No. 373 of 1958 claimed that he had put up 
buildings as early as 1940 and that from time to time he had effected improve- 
ments and repairs and that the market price of the buildings would be more than 
Rs. 3,500. 


During the arguments, we were givert a tabular statement from which it is clear 
that the existence of the buildings is not denied. It would, however, appear from 
that statement that the value put on the buildings in the various affidavits filed is- 
greatly exaggerated. 


The first contention urged on behalf of the petitioners may be briefly disposed 
of. Mr. G. R. Jagadisan argued: We shall assume for the moment that Madras 
Act XI of 1953 is valid and in accordance with the Constitution. It directs the 
Collector to enquire into the value of the land as on 28th April, 1947. This date 
applies only to the value of the land and not to the condition of the land on that 
date so that if even after that date improvements have been made on the land, they 
must be paid for. In answer to this argument it is sufficient to say that the words 
used in the Act will not bear the distinction between the value of the land and the 
condition of the land on which Mr. Jagadisan laid emphasis. ‘‘ Land” is defined 
in section 3 (a) of the Land Acquisition Act in these terms. 

“ The expression ‘land’ includes benefits to arise out of land, and things attached to the 
earth or permanently fastened to anything attached to the earth”. 

The expression “ value of the land on the 28th April, 1947” occurring in 
Madras Act XI of 1953 would, therefore, apply only to the land as it stood on that 
date.. It would apply both to the condition of the land and the value of the land. 
Whatever scope for argument may have otherwise existed, is shut out by the specific 
provision that enquiry shall be made into the value of any agricultural improve- 
ments made on the land between 28th April, 1947 and the date of the notification 
under section 4 (1) of the Land Acquisition Act. By necessary implication this 
means that the Act directs that no compensation should be paid for any other form 
of improvement. 


The next objection urged on behalf of the petitioners is more substantial, and» 
it brings us to the real question raised in these petitions, viz., whether the provision 
made in Madras Act XI of 1953 that compensation for the land need be paid only 
on the basis of its value on 28th April, 1947 and that no compensation need be paid 
for improvements other than agricultural improvements made thereafter is repug- 
nant to the Constitution or not. 

The argument of Mr. Jagadisan on this part of the case may be thus summarised- 
Article 31 (2) of the Constitution requires that any law providing for the acquisition 
of any property should either itself fix the compensation for the property or lay down 
the principles in accordance with which the compensation can be computed. 
When in effect Madras Act XI of 1953 directs that the value of the buildings and 
other non-agricultural improvements which the petitioners have made on their 
property shall not be taken into account in assessing the compensation, what the 
Act really says is that those buildings and improvements shall be taken over by the 
Government without payment of any compensation at all. The Act, therefore, 
contravenes Article 31 (2) and is therefore bad. 


‘There is no fairness in this either. When the Government published their 
Press Note, they issued no warning against the construction of any building or the 
making of improvements. All the warning that they gave was against speculative 
dealings in property. j ONS ; : 
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Not merely that. Madras Act XI of 1953 directs that compensation shall be 
paid on the basis of the value of the land as on 28th April, 1947. This is a date 
which has no bearing on the value of the land at the time it was acquired. It is 
a wholly irrelevant circumstance. Since that date the value of the land, leaving out 
all speculative elements, may have gone up owing to quite legitimate causes. To 
deprive a person of the value that has accrued to his property owing to natural and 
lawful causes is also unconstitutional. 


Mr. Jagadisan next referred to various passages in Rottschaefer on Consti- 
tutional Law, 1939 edition. On page 718, the learned author says : 


“The measure of just compensation is the fair value of the property taken as of the time df its 
taking. The compensation must be paid in money unless the owner of the property is willing to 
accept payment in some other form”. 

From this it is clear that compensation must be the fair value of the property 
~and that value must be ascertained as at the time of the taking. And, on page 719, 
it is stated : 

“Tt is beyond the purview of this text to discuss in detail the numerous matters involved in deter- 
ming the fair value of the property taken. The Constitution does not require payment of purely 
speculative values, nor values based on the adaptability of the property for the uses for which it is 
being taken unless these are’reflected in the market price that would be offered in a private sale. It is 
necessary to consider only those factors affecting value which are reflected in the market value of the 
property at the time it is taken. In estimating such value consideration may not be given to the fact 
that the property could be acquired by eminent domain. If the property taken consists of land, the 
value of growing crops thereon must be taken into account in estimating its value. ‘The fact that the 
property consists of timber or mineral lands must be considered so far as their presence has affected 
the market value, but the timber and minerals need not be separately valued. It is the general rule 
that injury to a business carried on upon lands taken for public use does not constitute an element 
in just compensation. Thé foreging general principles define the minimum constitutional require- 
ments, but there is nothing in either the Federal or State Constitutions prohibiting compensation 
in excess thereof”. 


It will be noticed, that the word used in Article 31 (2) of the Constitution is 
“ compensation” and not “just compensation”. But the omission of the ad- 
jective “just” does not alter the meaning of the word “ compensation ”, and, as 
we shall presently explain, the absence of the adjective does not permit the State 
Legislature to fix arbitrary amounts as compensation, or, lay down arbitrary or 
irrelevant rules in accordance with which the computation is to be determined. 


Mr. Jagadisan also referred to The State of West Bengal v. Bela Banerjee and others}, 
The Legislature of West Bengal had passed an Act, XXI of 1948, directing that in 
respect of lands acquired for the settlement of Immigrants from East Bengal the 
compensation payable should not exceed the market value of the land on December 
31, 1946. The High Court of Calcutta held that this provision was void. The 
Supreme Court confirmed that’ view. Patanjali Sastri, C.J., ruled: 


“ It is argued that the term ‘ compensation’ in Entry 42 could not mean full cash equivalent, 
for then, the power conferred on the legislature to lay down the principles on which compensation 
is to be determined and the form and the manner in which such compensation is to be given would be 
rendered nugatory. On the other hand, the entry showed that compensation to be ‘ given” was 
only ‘such compensation’ as was determined on the principles laid down by the law enacted in the 
exercise of the power, and, as the concluding words used in Article 31 (2) are substantially the same 
as in the entry, the Constitution, it was claimed, left scope for legislative discretion in determining 
the measure of the indemnity. 


We are unable to agree with this view. While it is true that the legislature is given the discre- 
tionary power of laying down the principles which should govern the determination of the amount 
to be given to the owner for the property appropriated, such principles must ensure that what is 
determined as payable must be compensation, that is, a just equivalent of what the owner has been deprived of. 
Within the limits of this basic requirement of full indemnification of the expropriated owner the Constitution 
allows free play to the legislative judgment as to what principles should guide the determination of 
the amount payable. Whether such principles take into account all the elements which make up 
the true value of the property appropriated and excluded matters which are to be neglected, is a 
justiciable issue to be adjudicated by the Court. This, indeed, was not disputed ”. 


It will be noticed that in one respect the Bengal Act did not go even so far as 
Madras Act XI of 1953. The Bengal Act did not deny the citizen compensation 
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for the value of the improvements that he had effected after 31st December, 1946, 
whereas the Madras Act denies compensation for all non-agricultural improve- 
ments made after 28th April, 1947. The relevant provision of the Bengal Act direc- 
ted that the value was to be computed 


“on the assumption that the land had been at the date in the state in which it in fact was on 
the date of publication of the said notification ”. 


Nevertheless, that provision was held invalid. In 1948, an Act called the Re- 
settlement of Displaced Persons (Land Acquisition) Act was passed by the Punjab 
Legislature. It provided that the market value of the property 


“ shall be deemed to be the market value of such land on the date of publication of the notice 
under section 3 or on the 1st day of September, 1939, with an addition of 40 per cent. whichever is 
less ”. 


The validity of this Act was questioned and the Punjab High Court in Than 
Singh v. Union of India}, had no difficulty in holding that the fixation of an arbitrary 
date was repugnant to the Constitution. The Court observed : 


“There can be no doubt that the arbitrary fixing of the dates in the provisos will inevitably 
result in the payment of less than just compensation to the owners. There appears to be no justifi- 
cation why the compensation should not equal the market-value of the land on the date on which the 
notification under section 3 is issued.” : 


The learned Judge then referred to the decision of the Supreme Court, which 
we have already cited and ended: 


“ These observations apply to the provisos to section 7 (1) (e) of Act LX of 1948 with equal force 
and applying the principle laid down by their Lordships I must hold that provisos to section 7 (1) (e) 
are ultra vires the Constitution ”. 


In 1948 the Legislature of the United Provinces passed an Act for the acqui- 
sition of land for the rehabilitation of refugees from Pakistan. That Act provided 
that 

“ the market value referred to in clause first of the said sub-section shall be deemed to be the 
market value of such land on the date of publication of the notice under section 7 or g, as the case may 
be, or on the first day of September, 1939, whichever is less ’’. 
The validity of this Act was questioned in H. P. Kandewal v. State of Uttar Pradesh? 
and the Allahabad High Court observed : 

“ The properties in dispute of five of the petitioners were acquired by them after 1st April, 1948 
and therefore the compensation payable to them under the Act is limited to the market value of the 
property on 1st September, 1939. It needs, we think, no argument to show that such payment is 
not compensation within the meaning of Article 31 (2) or section 299 (2).” 

In 1951, the Legislature of Bihar passed an Act called the Kosi Area (Restora- 
tion of Lands to Raiyats) Act, 1951. The purpose of the Act was to provide for 
the restoration to former ryots of lands which had been sold for arrears of rent or 
from which they had been ejected for arrears of rent or which were treated as having 
been abandoned by them, between 1939 and 1950. That Act empowered the 
Collector to acquire the lands. The compensation payable was to be ascertained 
with reference to the amount mentioned in the sale proclamation for the rea- 
lisation of which the holding or part there of was sold, or the amount of the arrears 
of rent and interest thereon for non-payment of which ejectment was ordered and 
other similar matters. In addition the Collector was directed to ascertain the cost 
of improvements, if any had been effected on the holding after the concerned ryot 
had lost possession. On the question whether these provisions were in conformity 
with the Constitution, in Chhaya Devi v. State of Bihar*, the Patna High Court ruled: 

“ The argument presented on behalf of the petitioners is that the statute contravenes the constitu- 
tional guarantee under Article 31 (2). It was submitted by Mr. B. C. Ghosh that the fixing of com- 
pensation under section 7 (2) is arbitrary and cannot be regarded as due compliance with the require- 
ments of Article 31 (2). It was contended that the Act was a permanent enactment and lands may be 
acquired under it many years after it had come into force. It was argued that compensation was 


fixed under section 7 (2) of the Act with reference to the date of sale of the holding in execution of the 
rent decree or with reference to the date of settlement of the holding by the landlord with the third 


party. 
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It was submitted that the compensation should be fixed with reference to the value of the land at 
the time of the restoration to the raiyat in pursuance of the order passed by the Collector under sections 
3 and 7 of the Act. The argument advanced on behalf of the petitioners was based upon the deci- 
sion of the Supreme Court in the State of West Bengal v. Bala Banerjee+. In my view the «argument 
presented by the learned counsel for the petitioners is well founded. The present case is directly 
covered by the decision of the Supreme Court in State of West Bengal v. Bala Banerjee, and it must 
be held that the provisions of Article 31 (2) of the Constitution have been violated ”’. 

On behalf of the Government it was argued in that case that the Act was saved 
by the amendments made to the Constitution in 1955. But that contention was 


also overruled. 


This decision was followed by the Patna High Court in the following year in 
the case reported in Julius Oraon v. Mt. Saniaro?. ° 


In these circumstances Mr. Jagadisan contended that the provision made in 
Madras Act XI of 1953 for the payment of compensation is bad and unconstitutional, 


The learned Advocate-General argued that the fact had been widely published 
and that everybody concerned in the locality knew that Government intended to 
acquire these lands, that after such acquisition the lands would be dug up and that 
if knowing that anybody constructed buildings he cannot complain if he is not paid 
the value of those buildings. No doubt most people in the locality did probably 
know that their lands were liable to be acquired, but nobody could have said when 
any particular plot of land would actually be acquired. It may be acquired at 
once, or, it may not be acquired for several years, and, in fact, a particular plot of 
land may not be acquired at all. Merely because at some future time Govern- 
ment may want to acquire a piece of land they have no right to insist that the owner 
thereof should not deal with it as the law permits him to do. If the view put forward 
on behalf of the Government on this part of the case were right, a ryot who has got 
only a thatched roof over his house would be precluded from tiling it. He would 
be also precluded from converting his mud-hut into a brick one. If his family 
increased it would not be permissible to him to add an extra room or two. If he did 
any such thing and subsequently Government decided that the land was necessary 
for the purpose of their projects, they would be entitled to take over the property 
without paying compensation for the improvements that had been properly and 
lawfully effected. All legal considerations apart, it is difficult to see any fairness in 
a rule that produces such a result. 

It will be appreciated that from a strictly legal point of view, this aspect of the 
matter on which the learned Advocate-General placed some emphasis is hardly rele- 
vant. At the time the various individuals concerned put up their buildings, there 
was no legal prohibition against their doing so. ‘The persons concerned were entitled 
to put up those buildings. Those buildings became part of their property and they 
can properly insist that when such properties are taken away from them the require- 
ments of the Constitution should be complied with. After all they had done noth- 
ing that entails the penalty of forfeiture. 

The learned Advocate-General next said that Government have made elaborate 
provisions for resettling the villagers whose lands and homesteads might be acquired, 
that various concessions have been provided for them in that regard, and that the 
persons who have put up buildings, or several of them, are outsiders who wanted to 
make quick profits out of boom conditions. 


This argument too leads nowhere. It may be as the learned Advocate General 
explained that Government have made very commendable provisions to house the 
persons who might be displaced by the implementation of their mining schemes. 
But, this is not an answer whatever to the claim of the petitioners. , They are entitled 
to say : it may be all right as regards the rest, but, what about our lawful rights ? It 
is no consolation to Peter to know that the money taken from him would benefit Paul. 
The petitioners may be outsiders to the locality, but, they are not enemy aliens. 
They are citizens of the Indian Union and entitled to the protection of the Constitu- 
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tion. If they attempted to utilise the prevailing conditions to earn a living or to 
make profits for themselves they set about the work in a manner authorised by the 
law. Their enterprise in every case was lawful. Lawful enterprise is not banned 
by the Constitution. 


The learned Advocate-General next said that Madras Act XI of 1953 had been 
reserved. for the consideration of the President and had received his assent under 
Article 31 (3) of the Constitution. But, from this it does not follow that Courts are 
precluded from considering whether the Act offends against any of the provisions of 
the Constitution. At the time the Constitution was framed apprehensions were possi- 
bly entertained about the manner in which some legislatures might be tempted to use 
their power in relation to the acquisition of property, and, the provision requiring that 
the Bill relåting to the acquisition of property for a public purpose should be reserved 
for the consideration of the President and that it shall not take effect until it had 
received his assent, appears to be intended as a preliminary safeguard against hasty or 
ill-considered legislative activity. Nowhere in the Constitution is it stated that the 
assent of the President shall be conclusive proof that the requirements of the Constitu- 
tion have been complied with. The position here is this. Unless the President gives 
his assent no part of the law can take effect at all. But a subsequent scrutiny before 
the Courts to determine whether any particular provision or set of provisions offends . 
against any particular Article of the Constitution is not barred. It may be pointed 
out here that clause (4) of Article 31 contains a provision to the effect that the laws 


“so assented to shall not be called in question in any Court on the ground that it contravenes . 
the provisions of clause (2)”. 


But, there is no such provision in clause (3) of Article 31. 


The learned Advocate-General ‘next said that there is no evidence to show that 
the price of land in April, 194.7, was materially lower than the price prevailing in 1957 
and that before the Land Acquisition Officer no objection was taken to the properties 
being valued as on 28th April, 1947. 


Now, the writ jurisdiction of this Court is circumscribed in various ways and is 
subject to various limitations. One of these is that when exercising such jurisdiction 
it cannot investigate disputed issues of fact. Whether the price of immoveable pro- 
perty in Gangaikondan village in 1947 was materially lower than the price in 1957 is- 
a question of fact, and, not a matter which we can investigate here. But the point 
remains that the date fixed in Madras Act XI of 1953 has no relevancy whatever to. 
the value of the property at the time of its acquisition. It may have been entirely 
different if the direction given in the Act had been to ignore transactions which were 
purely speculative in character. But, this is not what the Act directs. It directs. 
that the price shall be fixed with reference to a date which is entirely irrelevant. 


Commenting on the decision in the State of West Bengal v. Bela Banerjee and others! 
the learned Advocate-General pointed out that it was given before the Constitution 
was amended in -1955 and therefore that decision and the others that followed it are 
not at present wholly applicable. But, this is not entirely so. They are inapplicable- 
to the extent that they decided that the question of the adequacy of the compensa-- 
tion is justiciable, but they do not cease to be applicable in other respects. In particu- 
lar the view expressed by the Supreme Court as to what constitutes compensation— 
we have already extracted the relevant passage above—still very fully and firmly occu- 
pies the field. The rule laid down in the decisions that it is not competent to the 
Legislature to direct that the value of property acquired for a public purpose shall 
be ascertained with reference to an anterior and irrelevant date stays and continues. 
to be good law. 


There was a certain amount of argument whether the amendment made to the 
Constitution in 1955 is retrospective in its operation or not. We do not think it neces- 
sary to go into this matter because the effect of the amendment made in 1955 is to. 
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‘preclude the Courts from going into the adequacy of the compensation provided. 
But, that amendment does not preclude the Courts from considering whether what is 
‘called compensation is really compensation and whether what are claimed to be princi- 
ples on the basis of which the compensation is to be computed are really principles 
-of the kind envisaged in Article 31 (2) of the Constitution. 


The learned Advocate-General next argued that it is open to the Legislature to 
‘append to its Act a schedule specifying the particular amounts of money payable in 
‘respect of a particular piece of land and that the Courts would be precluded from 

questioning its adequacy. Now, if the legislature can do that, he continued, it can 
lay down principles by which the same result can be produced. He also mantairfed 
that it would be permissible to the legislature when making provision for the acquisi- 
tion of land to direct that compensation need be paid only, say, in respect of two 
-cents of land even though a very much larger extent might be acquired and, that 
the Courts are precluded from going behind these matters. 


It will be realised that if this position for which the learned Advocate-General 
-contended is accepted, a very important safeguard incorporated in the Constitution 
in respect of property would plainly and definitely cease to exist. It is not to be 
:supposed that in so important a document as the Constitution of the country its 
framers intended to write empty words. Wise in their way, they considered it neces- 
‘sary to provide certain safeguards for private property and to prevent such property 
being arbitrarily taken away under the guise of legislative or executive power. One 
:such safeguard was incorporated in clause (2) of Article 31 of the Constitution. As 
it originally stood the clause required that any law providing for the acquisition or 
taking over of private property for a public purpose should either fix the amount of 
the compensation or specify the principles on the basis of which the compensation 
-could be computed. The words used in the Article are compensation and principles, 
-and, to these two words we shall have to refer again. 


The question whether the compensation was adequate or not, and, whether the 
principles were just and reasonable or not, remained justiciable till the amendment 
‘made to the Constitution in 1955 added the following words to clause (2) of Article 
31 
“and no such law shall be called in question in any Court on the ground that the compensa- 
tion provided by that law is not adequate ”. 


‘The effect of the amendment was to substitute the discretion of the legislature for the 
‘discretion of the Courts in deciding the question whether the compensation provided 
for was adequate or not. Whereas prior to the amendment Courts could rule that 
the compensation provided in the Act was inadequate they could not do so there- 
after. The citizen has to be content to accept the compensation provided by the 
Legislature in the relevant statute. Be it noted, however, that it is compensation 
‘which the statute has to make provision for. 


The amendment made to the Constitution in 1955 did not change this clause in 
the Article in any other way. The original requirements (1) that compensation 
should be paid for the property, and (2) that the Statute should specify the amount 
of the compensation or the principles in accordance with which the compensation 
-could be ascertained, were not taken away. They still remain in the Constitution 
in the same sense in which they stood before 1955. 


‘The Shorter Oxford English Dictionary explains that the word “compensation”? 
is formed by combining com and pensare, or pendere meaning weight. Compensation 
therefore means to counterbalance, to be an equivalent, to make equal return to, etc. 
The fact will bear repetition that when the Constitution was amended in 1955 the 
idea of an equivalent which is implied in the word “compensation” was not given up 
‘or abandoned. The amendment did not delete the word “compensation” and 
substitute any other word like “price” or “consideration” or “solatium” in its place. 
‘The amendment did not do away with the idea of an equal return. Only it was pro- 
~vided that it was for the Legislature to determine what the exact equivalent should be. 
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-As we have mentioned earlier in The State of West Bengal v. Bela Banerjee and others* 
the Supreme Court stated in unmistakable terms that the principles referred to in 
«clause (2) of Article 31 


“ must ensure that what is determined as payable must be compensation, that is, a just equi” 
~valent of what the owner has been deprived of”. 


When after this authoritative pronouncement had been made the Constitution was 
-amended and still the word “compensation” was retained and not replaced by ano- 
ther word, the conclusion cannot be resisted that the Constitution continues to 
-retain its insistence that a citizen should be paid a just equivalent of the property 
‘which is taken away from him. In relation to any property “compensation” there- 
fore means the exact equivalent of that property, in money or other form of property. 


On the question what is the exact equivalent, reasonable men may honestly differ 
-and the field of difference may indeed be very wide. For example, one expert may 
-value an article or an item of immoveable property at say Rs. 5,000 ; a second may 
put it at Rs. 7,000 and a third may put it at Rs. 4,000. But, a stage is reached be- 
-yond which the scope for honest difference of opinion or estimate ceases to exist ; and 
-when what is offered for the property taken away is less than this, it will no longer be 
possible to say that what is offered is compensation in any sense of the word. If, for 
example, Government were to decide to acquire a row of buildings on Mount Road 
-or Esplanade and offer a payment of Rs. 100 for “Dare House” or the Mysore Bank 
building nobody would call that compensation ; and this fact will not be altered by 
‘the figure of Rs. 100 being inserted in the schedule to an Act passed by the State 
Legislature. But, this is exactly what the contentions on behalf of the Government 
‘now come to. 


Before any payment can be properly described as compensation, the amount pre- 
ferred must be such that a fair and reasonably minded person, uninfluenced by 
-extraneous considerations, can honestly say—subject of course to legitimate allow- 
-ance or latitude for difference of opinion—that it is a fair equivalent. We would 
repeat again that this requirement about a fair equivalent has not been abrogated 
by the amendment made to the Constitution in 1955. 


Various elements, some of them quite imponderable, often enter into the com- 
putation of the value of any given property. Difference of opinion may also arise 
-on the question whether certain elements should or should not be taken into account 
.in computing compensation. Some of these matters are referred to in Rottschaefer 
-ori Constitutional Law. See for instance the observations on page 720. 


“ It is a practically universal rule that when part of a given tract of land is taken just compensation 
-includes not only the value of the part taken but also damages to the remainder. It does not, how- 
-ever, include damages thereto resulting from the use of the adjoining lands of others taken for the same 

undertaking as that for which his were acquired. It frequently happens that the appropriation ofa 
part results in benefits to the remainder because of the uses made of the part that is taken. The ques- 
-tion whether, and to what extent, these benefits may be considered in determining just compensation 
has been much considered. Their consideration can only reduce what would otherwise constitute 
_just compensation. A rule that made no adjustment for them would raise no constitutional issue. 
This could arise only so far as benefits were permitted to some extent to offset what would otherwise 
be just compensation. There exists a great diversity of opinion on this point. It is held in some 
States that special benefits to the retained property may be set off against damages to the latter, but 
not against the value of the land actually taken; in others that both special and general benefits may 
be set off to that extent ; in others that special benefits may be set off against both damages to the 
part retained and the value of that taken ; and in others that both special and general benefits may 
“be set off to that extent ”. 


As a result of the amendment made in 1955 the legislature received the fullest 
measure of discretion in dealing with and providing for the diverse factors that enter 
into the computation of the price of property. But, having said all this, and, after 
:making every permissible allowance for genuine differences of opinion, it must still 
be possible to say that what the Act provides is compensation, and, when as we have 
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already explained, the stage is reached when it becomes honestly impossible to say 
that, the conclusion must follow that the Act does not provide for payment of com- 
pensation and therefore does not conform to the requirements of clause (2) of Article 
31. 


Instead of itself fixing the quantum of compensation for the property to be 
acquired it is competent to the legislature to specify the principles in accordance with 
which the compensation is to be ascertained. But, then, they must be principles, that 
is to say, rational rules appropriate to the subject-matter and not devices or formulae 
compounded of irrelevant considerations. Besides, these principles must be truly 
designed to ascertain the proper amount of compensation. They must not be fram- 
ed with other or ulterior objectives. If we spend some time turning the matter over 
in our minds it will become apparent that quite a few ideas are packed into the words, 
‘the principles on which compensation has to be determined’. Various matters are 
here implicit. First, the principles must be appropriate to the nature of the pro- 
perty to which they are applied. If, for example, the statute were to say that a luxury 
liner which has just been launched is to be valued as if it were so many tons of fire- 
wood, no one will have any difficulty in saying that itis nota principle atall. Again 
if the statute were to say that diamonds’and sapphires are to be valued as if they 
constituted so many oysters, the same comment, that it is not a principle of valuation 
would be unanimously assented to. These are no doubt extreme illustrations, but, 
they will bring out the full force of the criticism that lands on which buildings stand. 
cannot be valued as if they were solely agricultural lands. 


The next idea that is implicit in the words ‘principles in accordance with which. 
compensation is to be determined’ is that they must be applicable to the time at 
which the property is being acquired. If for any particular reason it is considered 
expedient to fix a date, that date must be reasonably proximate to the date of acquisi- 
tion and must not be fixed with a view to avoid payment for rights or interests that a. 
citizen may have Jawfully acquired in the property which is being taken away for 
public use. At this stage too we may perhaps give an extreme illustration. If for 
example the State Legislature were to pass an Act enabling the acquisition of a. 
property in George Town and were to direct that the price of the property shall be 
computed as on the date when the Raja of Chandragiri made a grant to the East 
India Company of the site on which Fort St. Geoige now stands, that would not be a 
principle by which the compensation can be determined : it would be only a device 
for confiscation. ‘ 


Finally, the principles relating to the computation of compensation must deal, 
with or cover the whole property that is being acquired and not merely a portion of it. 
If for example the property that is being acquired is a tea or coffee-garden, or a 
plantation consisting of teak or other valuable hard-wood trees, the principles, if any, 
laid down in the Act must include provision for compensation in respect of the tea or 
coffee bushes and the timber—though they need not be separately valued. To refuse 
to pay for them and to provide for payment for only the bare land would be like pay- 
ing only for a pack-animal and insisting on the delivery of the silks, spices, bullion and. 
jewellery that may have been loaded on the animal’s back. Legislation which in 
fixing the principles of compensation refuses to take into account valuable accretions. 
to the property, or, which fixes dates which are not appropriate to the matter would 
come perilously close to a fraudulent exercise of power. The legislature of course: 
must be vigilant against waste of public funds ; but, at the same time, it has no power 
to confiscate. i 


In effect, what Madras Act XI of 1953 says is this. No compensation shall be 
provided for improvements made after 28th April, 1947, unless they are agricultural 
improvements. The value of the property shall be determined as on 28th April, 
1947. As we explained, it is impossible to regard these injunctions as principles on 
the basis of which compensation can be computed. They are more in the nature of 
devices to refuse compensation. This provision in the Act offends against clause (2). 
of Article 31.of the Constitution, and, it is therefore unconstitutional. 
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The awards passed on the basis of this provision in. the Act cannot therefore be 
sustained and they are quashed so far as the petitioners are coricerned. It will be 
open to the Land Acquisition Officer to pass revised awards in conformity with the 
requirements of Act I of 1894 and without regard to these amendments made in that 
Act by Madras Act XI of 1953 which we have held to be bad. 


There will be no order as regards costs. 
R.M. a Awards set aside: Directions issued. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT :—MR. JUSTICE GANAPATIA PILLAI. 
Ganapathia Pillai ' .. Petitioner* 
v. 
Ekambara Mooppan and another .. Respondents. 


Madras Indebted Agriculturist (Repayment of Debts) Act (I of 195 5), section 4 and Madras Indebted 
Agriculturists (Temporary Relief) Act (V of 1954)—Effect of, on limitation for actions for recovery of debt—Debt 
if becomes payable by instalments—Limitation Act (IX of 1908), Article 74—Hf applicable. 


The combined effect of the two Madras Acts V of 1954 and I of 1955, is to extend the period of 
limitation for recovery of certain debts against agriculturists by a period of one year, one month and 
26 days. The effect of section 4 of Madras Act I of 1955 is not to attract the provision of Article 74 
of the Limitation Act which applies to cases of promissory notes or bonds under which the debts are 
made payable by instalments. ‘The fact that the debt due by an agriculturist has been made payable 
by instalments by the Legislature would not convert the promissory note or bond into one payable 
by instalments within the meaning of Article 74, which deals with the classification of the instruments 
under which money is payable and has no relevance to subsequent legislative enactments which make 
a debt payable in instalments, which is otherwise payable in lump-sum. 


Petitions under section 25 of Act IX of 1887 praying the High Court to revise 
the decrees of the Court of the District Munsif (Additional) Tiruchirappalli, dated 
gist July, 1957 and passed in S.C.S. Nos. 1156 and 1157 of 1957. 


V. S. Rangachari and Srinivasan, for Petitioner. 
R. T. Gopalakrishnan, for Respondents. 


The Court delivered the following . . 

Jupemznr.—A question of limitation is involved in these two Civil Revision 
Petitions, 

The petitioner as plaintiff instituted two small causes suits against the two res- 
pondents who had executed promissory notes to him, one on 8th July, 1952, and the 
other on gth August, 1952. Both the suits were filed on 4th June, 1957 and in order 
to escape the bar of limitation reliance was placed upon the provisions of Madras 
Act V of 1954 and Act I of 1955. The combined effect of these two Acts were to 
extend the period of limitation for a period of 1 year, 1 month and 26 days. The 
suits were not laid even within this extended period. The District Munsif 
dismissed both the suits on the ground of limitation. 


The argument of the learned counsel for the petitioner is that under section 4 
of Act I of 1955, the debt became payable in instalments and consequently the Arti- 
cle of the Limitation Act applicable to this case would be Article 74 and not Article 
73. Section 4 (1) of Act I of 1955 enacts: 

“ Notwithstanding any law, custom, contract or decree of Court to the contrary, an agriculturist 
shall be entitled to pay within four months of the commencement of this Act, the interest due on any 
debt due by him up to the commencement of this Act and one-eighth of the principal outstanding or 
‘one-fourth of the total amount outstanding whichever is less, and the balance of the debt in threc 
equal annual instalments on or before the rst July of each of the succeeding years with the interest 
due on-such instalments up to that date.” 


The Explanation and the rest of the section may be omitted as not necessary for 
my present purpose: The Act came into force on the 1st of March, 1955. The 
argument is that by reason of section 4 (1) of. the Act, every debt payable by an 
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agriculturist on demand under a promissory note became a debt payable by 
instalments and therefore Article 74 would apply. 


Article 74 reads thus : 
“ Description of the suit :—On a promissory note or bond payable by instalments ”. 


It is stated that the phrase “payable by instalments”, does not qualify the 
phrase “ on a promissory note or bond” but must be construed independently as. 
applying to every promissory note debt which could be repaid by instalments. 
by virtue of section 4 of Act I of 1955. ` 


It does not appear to me to be permissible to split up the language of Article 74. 
in the manner suggested by the learned counsel for petitioner. The phrase “pay-- 
able by instalments ”’ necessarily qualifies the phrase “ promissory nete or bond” 
and can only apply to an instrument of that character. That the debts sued on. 
here have been made repayable by instaments by the Act of the Legislature would. 
not convert the promissory note or bond under which the debt is due, into a bond 
or note payable by instalments. The Limitation Act deals with different 
categories of suits and for the purpose of providing separate periods of limitation 
it has to classify the instruments on which money was payable. The Legislature: 
was concerned in enacting the Limitation Act only with the classification of the 
instruments under which money was payable and. not with any subsequent 
contingencies including legislative enactments which rendered debts payable on a. 
particular date in a lump sum payable by instalments. 


The learned counsel drew my attention to a decision of Ramachandra Iyer, Ju 
in Savada Goundar v. Veerappa Goundar*. There the question for consideration was whe- 
ther an acknowledgment made in respect of a promissory note debt after the expiry 
of three years from the date of the promissory note but within the time allowed by 
Ordinance V of 1953 was a valid acknowledgment. The learned Judge purported 
to follow the decisions in Sambayya v. Pedda Subbayya®, and Firm Kamta Prasad v. 
Gulzarilal®, in coming to the conclusion that the acknowledgment made at a time 
when the period of limitation had not expired for filing a suit was a valid acknowledg- 
ment. Iam unable to see what relevance has that decision to the point arising for 
determination in these revision petitions. It will be noticed that by section 3, Act 
V of 1954 prohibits the filing ofa suit or application for execution of a decree against 
an agriculturist before the grst March, 1955. The language of section 4 of Act I 
of 1955 is entirely different. It merely provides for payment of the debt in instal- 
ments. ‘That is not the same as prohibiting the filing of a suit for the recovery of 
a debt. Sections 3 and 8 of Act 1 of 1955 provide for bar of suits and applications 
and exclusion of time for limitation. The language of these ‘provisions is explicit 
and prohibits the institution of any suit before the expiry of four months from the 
commencement of that Act. I am therefore unable to agree with the learned counsel 
for the petitioner that the language of section 4 of Act I of 1955 has the effect of pro- 
hibiting the filing of any suit against an agriculturist for recovery of a debt or con- 
verting a promissory note payable on demand into a promissory note payable by 
instalments. ‘The learned District Munsiff was, therefore, correct in his conclusion 
that Article 74 of the Limitation Act would not apply. The further argument of the 
learned counsel that if it applied, the suit would have been in time in respect of 
the instalments subsequent to the first instalment does not call for any notice. 


The revision petitions are dismissed with costs in Civil Revision Petition No. 
1854. of 1957. 
R.M. Petitions dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAMASWAMI. 


The Jaga Button Industries, Limited, by Managing Partner 


Sri Kondaswami Naidu, Coimbatore .» Appellant? 
v. i 
The State of Madras by Collector of Coimbatore .. Respondent. 


Madras General Sales Tax Act (IX of 1939), sections 11 and 12 to 12-D and 18-A—Scope of—Suit 
challenging assessment to tax on ground of illegality as offending Article 286 (2), Constitution of India and section 22, 
General SalesTax Act—Furisdiction of Civil Court—Civil Procedure Code (F of 1908), section 9—Bar of civil” 
suit*—Sales Tax Continuance Order (1950)—Scope and effect of. 


Section 18-A of the Madras General Sales Tax Act withdraws from the purview of the civil 
Courts suits for setting aside or modifying assessments made under that Act. Hence under section 
9, Civil Procedure Code, the jurisdiction of the Civil Courts is barred. 


Valli Ammal v. Corporation of Madras, (1912) 23 M.L.J. 531 : ILL.R. 38 Mad. 41; Jagannatha v. . 
Kutumbarayudu, (1914) 27 M.L.J. 233 : LL.R. 39 Mad. 21; Suraj Narain v. Kamal, A.LR. 1946 
Pat. 385 and State of Bombay v. Adamjee, A.I.R. (1951) Cal. 147, relied on. 


Where a suit in substance seeks to modify or set aside an assessment, it cannot be maintained in 
the civil Court. His remedy is that provided by sections 11 and 12 to 12-D of the Act, which is a 
self-contained Act and prescribes a special machinery for the redress of the grievances. A plaintiff ` 


can urge before the civil Court only those pleas which the sales-tax authorities are precluded from 
entertaining. 


Public Prosecutor v. Ramalingam Pillai, (1958) 2 M.L.J. 249, referred to. 


Though an assessment which was perfectly valid before the commencement of the Constitution 
might be open to attack as being illegal, as offending Article 286 (2) of the Constitution and section 22 
of the Madras General Sales Tax Act, being an assessment on sales outside the State of Madras, 
yet assessments on transactions of sales relating to 1950 to 1951 are saved from illegality by reason of ` 
the Sales Tax Continuance Order, 1950, notwithstanding that the imposition is contrary to Article 
286 (2) of the Constitution. 


East India Match Factory v. State of Madras, (1954) 2 M.L.J. 585 : 5 S.T.C. 269; Vedupalli Saty- 
narayanamurthy v. State of Madras, (1955) 6 S.T.C. 405; Palaniswami Nadar v. State of Madras, S.A. No. . 
1186 of 1955 and Indian Drugs Co., Tuticorin v. State of Madras, S.A. No. 818 of 1956, followed. 


Appeal against the Decree of the District Court of Coimbatore in Appeal Suit 
No. 313 of 1954 preferred against the Decree of the Court of the Subordinate Judge - 
of Coimbatore in Original Suit No. 185 of 1953. 


G. R. Fagadisa Iyer and V. S. Ramakrishnan, for Appellant. 


The Additional Government Pleader (K. Veeraswami) and G. Ramanujam, for 
Respondents. 


‘The Court delivered the following 


Jupemrnt :—This is a Second Appeal preferred against the decree and judg- 
ment of the learned District Judge of Coimbatore in A. S. No. 313 of 1954 reversing 
the decree and judgment of the learned Subordinate Judge of Coimbatore in O.S. 
No. 185 of 1953. 


In regard to an assessment under the Madras General Sales Tax Act, the ap- 
pellant has been challenging the levy of the same on the ground that it was taxation 
of sales outside the State of Madras, and offending against Article 286 of the Consti- 
tution and section 22 of the General Sales Tax Act which incorporates Article 286 
(2) of the Constitution and was illegal. This contention was upheld by the 
trial Court and on the ground that the assessment was bad on the foot just now men- 
tioned and the suit of the plaintiff was decreed. On appeal the learned District 
Judge held that the assessment could be supported on the ground that there was no - 


* S.A. No. 944 of 1956. 6th November, 1958. 
15th Kartika 188c—Saka. 
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«evidence in the case to show that the purchasers of the goods now in question did 


not purchase them for export outside the State, and he left open the other question - ` 


-whether the suit is or is not maintainable by reason of section 18-A of the General 
Sales Tax Act. That section provides that no suit or other proceedings shall, except 
as expressly provided under this Act, be instituted in any Court to set aside or 
modify any assessment under this Act. Therefore he allowed the appeal by 

-the State. The defeated assessee has preferred this Second Appeal. 


Under section 9 of the Code of Civil Procedure, Civil Courts have jurisdiction . 
:to try all suits of a civil nature.excepting suits of which their cognizance is either ex- 
pressly or impliedly barred ; Suraj Narain v. Famil', Jagannatha v. Kuiumbarayudu®, 
State of Bombay v. Adamjee*, and Valli Ammal v. Corporation of Madras*. Section 1@-A 
of the Madras General Sales Tax ‘Act withdraws from the purview of the civil Courts 
suits for setting aside or modifying assessments made under the said Act. 


The plaint states that the order passed by the Deputy Commissioner is illegal 
and ultra vires and not sustainable on the merits of the case, as also the orders of the 
. Sales Tax Officers. This cannot be agitated in a civil Court and the decision of 
the Privy Council in Raleigh Investment Co. Lid. v. Governor General in Council®, furnishes 
the answer. The Judicial Committee held that an assessment made under the ma- 
chinery provided by the Act is not a nullity, like an order of Court lacking juris- 
, diction. Reliance of such a provision is not an excess of jurisdiction, but a mistake 
of law made in the course of its exercise, and the suit is in truth directed 
' exclusively to set aside or modify “an assessment made under the Act” and 
hence it is not maintainable. Their Lordships further pointed out that the circums- 
tances that the assessing officer had taken into account an ultra vires provision of the 
.the Act is, in this view, immaterial in determining whether the assessment is made 
under the Act. The phrase describes the provenance of the assessment and does not 
¿relate to its accuracy in point of law. The use of the machinery provided by the 
Act, not the result of that use, is’ the test. It is apparent that where the form of 
prayer did not use the very words but the substance is clear that a modification or 
setting aside the assessment is sought for, the plaintiff-assessee has to seek the remiedy 
provided under section 11 and 12 to 12-D of the Act, which is a self-contained Act 
„and prescribes a special machinery for the redress of the grievance. Therefore, the 
declaration sought for in this case cannot be regarded as having any relevancy except 
.as leading up to the claim for repayment. Therefore, the learned advocate for the 
appellant has not succeeded in taking this case out of the purview of the hierarchy 
. of tribunals constituted for this purpose under the Madras General Sales Tax Act 
which is a self-contained and comprehensive legislation which enables an assessee to 
„question the assessment imposed on him. Hencé a person who is dissatisfied with 
the assessment and seeks to set it aside or modify cannot go before the civil Court ; but 
it will be open to him to raise before the Civil Court only these pleas which these 
authorities under the Act are precluded from entertaining ; Public Prosecutor v. 
Ramalingam Pillat®. 


There is no doubt that in this case the assessment was perfectly valid before the 
. coming into existence of the Constitution. It is equally clear that after the coming 
into existence of the Constitution this levy of assessment on sales outside the State 
would be certainly illegal. But the transactions in this case relate to 1950-51. In 
this connection the learned advocate for the Government points out that by reason 
~of the Sales Tax Continuance Order, 1950, published in the Gazette of India (Ex- 
traordinary) dated 26th January, 1950, any tax on the sale or purchase of goods 
which was being lawfully levied by the Government of any State immediately before 
the commencement of the Constitution of India shall continue to be levied, not- 
- withstanding that the imposition of such tax is contrary to the provision contained 
in clause (2), Article 282, of the Constitution. 





“1. A.LR. 1946 Pat. 385. 5. (1947) 2 M.L.J. 16: (1947) F.L.J. 45: 
2. I.L.R. 39 Mad. 21 - 1947 F.C.R. 59 (P.C.). ey = 
+g. ALR. 1951 Cal. 147. 6. (1958) 2 M.L.J. 243. 

4. (1912) 23 M.L.J. 531 : LL.R. 38 Mad-41. 
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That these sales are saved from illegality by reasons of the Sales Tax Conti- 
nuance Order, 1950, has been upheld in two reported cases, namely, the East India 
Match Factory v. State of Madrast, where it is pointed out that if Article 286 (2) 
applied, the President’s Order issued thereunder justified the levy of the tax by the 
State of Madras up to 31st March, 1951. In Vedupalli Satyanarayana Murthy v. 
State of Madras?, it was held that if the sales fell within Article 286 (2) they would 
be liable to tax under the Sales Tax Continuance Order, 1950, of the President 
made thereunder, 


I have dealt with these two points in two recent decisions : Palaniswami Nadar 
v. State of Madras*, and Indian Drugs Co., Tuticorin v. State of Madras‘, 


This Second Appeal fails and is dismissed but in the circumstances without 
costs. z 


P.R.N. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUsTICE RAMACHANDRA AYYAR. 


C. P. Ramaswamy Naidu ..  Petitioner™ 
D. 
Salammal and others .. Respondents. 


Madras Court-fees and Suits Valuation Act (XXIV of 1955), Schedule I, Article 11 (l) and (n)—Filing 
af an award by an Arbitrator—Court-fee payable. 


Arbitration Act (X of 1940), section 14—Filing of an award by an Arbitrator—Court-fee payable. 


Under section 14 of the Arbitration Act there is a well-marked distinction between a case where 
an Arbitrator himself applies to have the award filed and a case where the parties pray the Court 
for giving direction to him to file the award. Article 11 (n) of Schedule II of the Madras Court-fees 
and Suits Valuation Act would apply only to cases where the parties to an award seek a direction of 
the Court for directing an Arbitrator to file the award. It cannot apply to cases where an Arbitrator, 
without any direction of the Court, himself proceeds to file the award under section 14 (2) of the 
Arbitration Act. To such cases the residuary provision in Article 11 (J) of Schedule II of the Court- 
fees and Suits Valuation Act will apply. 


Petition under section 115 of Act V of 1908 praying the High Court to revise 


the Order of the Court of the Subordinate Judge, Salem, dated grd September, 1958 
and made in unfiled O.P. No.... of 1958. 


D. Ramaswami Ayyangar and S. Natarajan, for Petitioner. 


P. R. Varadarajan and The Additional Government Pleader (K. Veeraswami), 
for Respondents. 


The Court delivered the following 


Jopement.—This Civil Revision Petition is directed against the order of the 
learned Subordinate Judge in O.P. No..... of 1958 directing the petitioner to 
pay Court-fee as under Article 11 (n) of Schedule II of the Court-fees Act of 1955. 


The petition that was filed in the lower Court was at the instance of the Arbi- 
trator under section 14 (2) of the Arbitration Act, 1940, for filing the award passed 
by him. The petition was filed with a Court-fee of Rs. 10 under Article II, sub- 
clause (/) of Schedule II of the Act, The learned Subordinate Judge held that the 
Court-fee paid was insufficient and that the proper Court-fee was payable under 
Article 11 (x); Article 11 (z) states: 


“ Application under section 14 or section 20 of the Arbitration Act, 1940, for direction for filing 


an award or for an order for filing an agreement and application for enforcing foreign awards—” 


It is not necessary for the purposes of the present case to refer to the rest of the 
Article. Article 11 (l) refers to the original petitions not otherwise provided for. 
ee ee age 
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iF, 
The question therefore is whether the application for filing the award under sec- 
tion 14 of the Arbitration Act at the instance of the Arbitrator would come under 
Article 11 (n). If it does not come under that Article, the residuary provisions under 
sub-clause (/) would apply. 


Under section 14 of the Arbitration Act there is a well-marked distinction bet- 
ween the case where the Arbitrator himself applies to have the award filed and the 
case where he omits to do so and the party prays the Court for giving directions to 
the Arbitrator to file the award. Section 14 (2) runs thus: 

“The Arbitrator or Umpire shall, at the request of any party to the arbitration agreement or 
any person claiming under such party or if so directed by the Court and upon payment of the fees and 
charges due in respect of the arbitration and award and of the costs and charges of filing the award, 
cause the award or asigned copy of it, together with any depositions and documents, which may have 
been taken and proved before them, to be filedin Court, and the Court shall thereupon give notice 
to the parties of the filing of the award.” 

This section uses the word ‘directed’ only to cases where the party applies to 
the Court for the purpose of making the Arbitrator file the award. The word 
‘ directed ’ does not apply to a case where the Arbitrator himself applies for the filing 
of the award as no direction of the Court would be necessary for the Arbitrator to 
file the award which he can do at any time. The distinction between the case of 
an Arbitrator himself filing an award and the case where one of the parties to the , 
reference wants to compel him to file an award has been recognised in the periods 
of limitation prescribed for each of the remedies. As Article 11 (n) of Schedule II 
of the Court-fees Act contemplates an application seeking a direction for filing an 
award, it can only comprehend the case where the party wants a direction from 
Court to the Arbitrator to file the award. It cannot apply to a case where with- 
out any direction of the Court the Arbitrator under the right given to him under 
section 14 (2) himself proceeds to file the award. Such a case has not been provided 
for in Article 11 (n) or elsewhere in the Act. It therefore follows that the present case 
would come only under Article 11 (/) of the Court-fees Act and the Court-fee paid 
on the application in the lower Court was correct. 


The lower Court’s order is set aside and the lower Court is directed to take the 
application on its file and dispose of it afresh in accordance with law. No order as 
to costs. 


R.M. —— ` Revision allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMACHANDRA AYYAR. f 


Kanakasabai Pillai .. Petitioner” 
v. $ 
Muthayyan and others .. Respondents. 


Tanjore Tenants and Pannaiyal Protection Act (XIV of 1952), sections 12 (1) and 13 (1)—Power of 
Conciliation Officer to decide incidental questions—What orders are appealable. 


It is no doubt true that section 12 (1) of the Tanjore Tenants and Pannaiyal Protection Act, 
1952, does not specifically enable a Conciliation Officer to decide the questions whether a particular 
person is a panniyal or not and whether a landlord is entitled to the exemption under the Act. Those 
questions could nevertheless be considered as incidental or collateral, but only as incidental, to the 
adjudication of the question of re-instatement of the dismissed panniayal under section 12 (1) of the 
Act. If, however, the question of such relationship is a substantial point in dispute the jurisdiction 
of the Conciliation Officer could be exercised only under section 13 (1) of the Act and any order 
made under that sub-section will be appealable under section 13 (2) of the Act. 


Petitions under section 115 of Act V of 1908 and section 5-A of Madras Ac 
XIV of 1952, as amended by Madras Act XXV of 1956, praying the High Cour 
to revise the Orders of the Revenue Court, Kumbakonam, dated grd July, 1958 
and made in A.P. Nos. 3 to 6 of 1958, respectively (M.P. Nos. 38, 29, 40 and 39 of 
1957, Conciliation Officer, Mayuram). i 


| . 
* C.R.P. Nos. 19 to 22 of 1959. Ist July, 1959. 
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T. S. Kuppuswami Ayyar and T. R. Venkataraman, for Petitioner. 
S. Mohan Kumaramangalam, K. V. Sankaran and S. Ramaswami, for Respondents, 


The Court delivered the following 


` Jupement.—These Civil Revision Petitions are directed against the orders in 
A.P. Nos. 3 to 6 of 1958 on the file of the Revenue Court, Kumbakonam. The 
landlord is the petitioner in all these petitions. The respective respondents in these 
petitions filed applications before the Conciliation Officer, Mayuram, alleging that 
they were pannaiyals under the petitioner who owned more than 6 2 acres of lands 
in Janjore District, that the petitioner refused to give them the kalavadai due to 
them and that he improperly dismissed them from service, when they demanded 
kalavadai as per the terms of what is known as Mayuram agreement. The petitioner 
resisted the applications on the ground that he owned less than 6 2 acres of lands, 
that the respondents were never his pannaiyals but only causal labourers, and that 
in any event, he was not liable for the kalavadai claimed by respondents. The 
Conciliation Officer accepted the- case of the respondents and directed their rein- 
statement under section 12 (3) of the Tanjore Pannaiyal Protection Act, 1952 (Madras 
Act XIV of 1952). He also directed payment of kalavadai to the respective res- 
pondents. That order was under section 13 (1) of the aforesaid Act. Against the 
orders of the Conciliation Officer the landlord filed four appeals, purporting to 
be under section 13 (2) of the Act, to the Revenue Court, Kumbakonam. The 
Revenue Court held that while an appeal would lie in regard to direction of payment 
of kalavadai, no appeal would lie in regard to the other questions involved in the case 
namely, (1) whether the respective respondents were pannaiyals of the petitioner 
and (2) whether the landlord was exempted from the provisions of Madras Act XIV 
of 1952 on the ground that he owned less than 62 acres of lands. The landlord 
‘has come up in revision against the orders of the Revenue Court, holding that he 
was not entitled to an appeal against that portion of the order of the Conciliation 
Officer which held that the respondents were pannaiyals of the petitioner and that 
the landlord was not entitled to the exemption pleaded. 


The learned advocate for the petitioner, Mr. T. S. Kuppuswami Iyer, con~ 
tended that the plea of the petitioner, that the respondents were not his pannaiyals, 
and the further plea, that the landlord was exempt from the operation of the Act 
by reason of holding less than 62 acres of lands, were really disputes that would 
come, within section 13 (1) of the Act, and that there could be a right of appeal against 
the decision rendered on those questions by the Conciliation Officer under section 
13 (1) of the Act. On the other side it was contended that the questions involved 
in the case would really come within section 12 of the Act in respect of which there 
is no right of appeal. 


_ To appreciate the contentions it is necessary to refer to the relevant provisions. 
Section 12 of the Act states thus: 


“12, (1) Whenever a landowner dismisses a pannaiyal, he shall within a week from the date 
of such dismissal, make a report thereof to the Conciliation Officer having jurisdiction over the area. 


EEEE TE T 

(3) After considering the representation, if any so made, and after making such further 
inquiry into the case as he may deem fit, the Conciliation Officer may, if he finds that the dismissal 
of the panniyal was not just and proper, by an award in writing, require the landlowner to take back 
the pannaiyal and reinstate him in all the rights which would have accrued to him but for his dismissal. 


13. (1) Save as otherwise expressly provided in this Act, any dispute between a landowner 
and a pannaiyal including any matter which affects their mutual harmonious relationship in the 
cultivation of land, or any question which may arise as to the payment or non-payment of any wages 
shall, on application by any party, be decided by the Conciliation Officer. 


(2) Against any final order passed by a Conciliation Officer under sub-section (1), an appeal 
shall lie to the Revenue Court within thirty days of the passing of the order unless the Court in the 
special circumstances of any case, condones the delay in preferring the appeal within that time; and 
the decision of the Revenue Court on such appeal shall be final.” 


It is unnecessary to refer to the other portien of the section. The question 
whether a pannaiyal would be entitled to reinstatement would undoubtedly come 


420 THE MADRAS LAW JOURNAL REPORTS. [1959 


within section 12 (1). Mr. T. S. Kuppuswami Iyer, the learned advocate, for the 
petitioner, contended that the provisions of section 12 (1) would only apply to the 
case of admitted relationship of landlord and pannaiyal and where such relationship 
is denied by one side or the other, the Conciliation Officer will have no jurisdiction 
to proceed under section 12 but could proceed to decide the dispute under section 13 
(1). He therefore, contended that the decision in the instant case would be subject to 
an appeal provided under section 13 (2). I cannot, however, agree with the con- 
tention in the form in which it was urged before me. It is, no doubt, correct to 
say that section 12 confers power to the Conciliation Officer to require the land- 
owner to take back the pannaiyal and reinstate him with all the rights which would 
have accrued to him but for his dismissal. But as an incident to the power, he wotld, 
in my opinion, have a right to enquire into the further question whether the relation- 
ship of the landlord and pannaiyal subsisted between the parties and ‘whether the 
landlord was entitled to the exemption under the Act. Those questions, though 
they do not come strictly within section 12 (1), could nevertheless be considered 
as an incident or collateral to the adjudication of the question under section 12 (1), 
that is, the question ofreinstatement. But determination of such question would only 
be an incidental one. If, however, the question of relationship is a substantial item 
of dispute, the jurisdiction of the Conciliation Officer to decide that dispute would 
be only under section 13 (1). Section 13 (1) confers power upon the Conciliation 
Officer to decide any dispute between a landowner and a pannaiyal except those 
otherwise expressly provided in the Act. Section 12 confers a power only to reinstate 
a pannaiyal. The incidental questions, for example, whether at all there was relation- 
ship of landlord and pannaiyal between the parties or whether the provisions of the 
Act would apply to the particular landlord which may have to be decided for the 
purpose of exercising jurisdiction under section 12, cannot confer on the Authority 
under section 12 a power to finally adjudicate those questions. They will, there- 
fore, come only under the provisions of section 13 (1). If an adjudication is made 
under section 13 (1) an appeal would lie under section 13 (2). Therefore, in the 
present case whether there was at all relationship of landlord and pannaiyal 
between the parties, and whether the landlord was not exempted from the operation 
of the Act are questions which could be adjudicated only by virtue of section 13 (1). 
The petitioner would have a right to appeal against the decision of the Conciliation 
Officer to the Revenue Court. The lower Court is in error in declining to enter- 
tain the appeals. The orders of the lower Court are set aside, and it is directed to 
restore the appeals to its file and dispose of them in accordance with law. There 
will be no order as to costs. 


R.M. —_ Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusricE RAJAGOPALAN. 


N. R. Narayanaswamy Iyer .. Petitioner* 
v. 


Ramier .. Respondent. 


Madras Indebted Agriculturists’ (Repayment of Debts) Act (I of 195 5), section 2 (a) (1) and Explanation I— 
Applicability and scope of—Foint Hindu family paying more than Rs. 1 50 as land revenue—Coparcener not shown 
to be paying land revenue in excess of limit—If excluded from category of agriculturist. 


Explanation I to section 2 of Madras Act (I of 1955) only provides that where a joint family...... 
sasasi is an agriculturist, every coparcener shall be deemed to be an agriculturist provided he does 
not fall under any of the categories specified in sub-clauses (i) to (v); but the Explanation 
cannot be extended to cover a converse case—that is to say, where the joint family ceases to be an 
agriculturist because of the operation of section 2 (a) (i), every member of that joint family also ceases 
to be an agriculturist within the meaning of section 2 (a). The joint family as such is a separate entity, 
and the individual coparcener in relation to his individual liability is a distinct juristic entity, distinct 
from that coparcenary. 


m aa a aaaaaaaaaaaaamamaaŘħŘŮĂă 


* C.R.P. No. 419 of 1958. 26th March, 1959. 
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Where all that is shown is that the defendant was a member of a joint family which paid more 
than Rs. 150 as land revenue, but there is nothing to show that the defendant himself in his individual 
capacity paid anything beyond the monetary limit fixed by section 2 (a) (i), the defendant cannot 
be held to fall within the scope of the exclusion specified in section 2 (a) (i). 


Petition under section 25 of the Act IX of 1887, praying the High Court to 
review the Decree of the Court of the District Munsif of Valangiman at Kumba- 
konam, dated 6th December, 1957, and passed in S.C.S. No. 376 of 1957. 


R. Viswanathan, for Petitioner. 
T. R. Ramachandran, for Respondent. 


e The Court delivered the following 


Jupcment.—It was only on the ground of limitation that the plaintiff’s claim 
against the defendant to recover the money due under the promissory note was dis- 
missed, Itis the correctness ofthat conclusion that isthe subject-matter of this 
application for revision. 


It is common ground that unless the provisions of Madras Act I of 1955 could 
apply, the plaintiff’s claim would be beyond the period of limitation. The pro- 
missory note was executed on roth February, 1953, and the suit was filed on 4th 
September, 1957. The plaintiff could claim the benefit of the period excluded under 
section 5 of Act V of 1954. But since the suit was filed only on 4th September, 
1957, unless the time which can be excluded under Act I of 1955 is also excluded, 
the claim would be out of time. In deciding whether the defendant is an agricul- 
turist within the meaning of section 2 of Act I of 1955, what I have to consider 
is really whether the defendant comes within the scope of the exclusion in section 2 
(a) (i). The defendant’s specific case was that the joint family of which he and his 
brother were members paid land revenue beyond the limit prescribed by section 
2 (a) (i), that is Rs. 150. Explanation 1 of section 2 runs: 

* Where a joint family............ is an agriculturist, every coparcener........ shall be 
deemed to be an agriculturist provided that he does not fall under any of the categories specified 
in sub-sclauses (i) to (v)’’. 

As the learned counsel for the petitioner points out, that Explanation cannot be 
extended to cover a converse case, that is, where the joint family ceased to be an 
agriculturist because of the operation of section 2 (a) (i), every member of that joint 
family also ceased to be an agriculturist within the meaning of section 2 (a). It 
should be remembered that the joint family as such is a separate juristic entity, and 
the individual coparcener in relation to his individual liability is a distinct 
juristic entity, distinct from that coparcenery. As I said, the learned counsel for 
the petitioner is well-founded in his contention, that Explanation I does not cover 
the case of the defendant. Now we are left.with this position, that the joint 
family of which the defendant is a member pays more than Rs. 150 as land revenue. 
But there is nothing to show that the defendant himself in his individual capacity 
paid anything beyond the monetary limit fixed by section 2 (a) (i). There was 
the claim of the plaintiff that the defendant was an agriculturist. ‘That claim was 
not as such resisted. Only the defendant pleaded he came within the scope of 
the exclusion specified in section 2 (a2). That has not been made out in this case. 

I reverse the finding of the learned District Munsiff onthe issue of limitation. 
This revision petition is allowed. The plaintiff’s claim is decreed with costs in both 
the Courts. 


P.R.N. Petition allowed. 


s 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE GANAPATIA PILLAI 
V. PR. RM. Velliammai Achi through her Power Agent 


Kathiresan Chettiar .. Appellant*, 
v. 
V.R.A.R.M. Chockalingam Chettiar and another .. Respondents. 


Limitation Act (IX of 1908), Article 182 (2) and (5)—Applicability and scope—“ In accordance with 
law ”—Application for execution of final decree for sale in mortgage suit pending appeal from preliminary decree— 
If one in accordance with law—Order on such application—If saves limitation. ` 


The mere pendency of an appeal against a decree does not operate as a stay of execution of that 
decree. An application for execution of the final decree in a mortgage suit for sale of the hypotheca, 
inade during the pendency of an appeal from the preliminary decree, must be deemed to be one 
“ in accordance with law ”, falling under Article 182 (5) of the Limitation Act. From the final order 
passed on such an application, the decree-holder would have the benefit of three years for a second 
execution petition. If the preliminary mortgage decree is varied or modified by the appellate Court 
decree, the variation or modification must be deemed to be automatically incorporated in the 
decree of the trial Court and the second execution petition must be deemed to be one seeking to 
execute the trial Court’s final decree as modified by the appellate Court’s decree. 


Sivaramachari v. Anjaneya Chetty, (1951) 2 M.L.J. 245 : I.L.R. (1952) Mad. 277 (F.B.) and V. Subba 
Rao v. Kesavayya, (1955) An. W.R. 492: A.I.R. 1955 Andhra 254, followed. 


Periakaruppan Chettiar v. Venugopal Pillai, (1946) 1 M.L.J. 347, explained. 


The various clauses in Article 182, Limitation Act, arc disjunctive and the decree-holder has the 
option of taking the benefit of any one clause in any case for saving his application from the bar of 
limitation. Clause (2) of Article 182 will not preclude the applicability of clause (5) or clause (1) 
thereof in any case where an appeal has been preferred. Where clause (5) applies, it is immaterial 
whether the execution petition would be in time under clause (2). : 


A preliminary decree in a mortgage suit was passed on 31st March, 1949 and a final decree followed 
on 10th March, 1950. In the meanwhile an appeal had been preferred by the judgment-debtor 
against the preliminary decree ; this was dismissed on 16th November, 1959 ; but the cross-objec- 
tions preferred by the decree-holder with regard to the costs of the suit were allowed. 


While the appeal was pending, the decree-holder filed an exccution petition on 4th July, 1950, 
for sale of the properties.” He did not obtain satisfaction in that petition which was dismissed on 
grd July, 1951. The decree-holder made another execution application on gth April, 1954, which 
was dismissed by the lower Courts as barred by limitation on the ground that it was made more than 
threé years from the date of the appellate decree. 


Held : that Article 182 (5) applied, and the application was in time, as it was filed within 
three ‘years from the date of the final order on the first application for execution (31st July, 1951). 

Appeal against the Order of the District Court of Ramanathapuram, dated ‘the 
11th day of December, 1956 and made in A.S. No. 140 of 1956, preferred against 
the Order of the Court of the Subordinate Judge of Devakottai, in E.P. No. 112 
of 1954, in O.S. No. 125 of 1948. 


A, Sundaram Ayyar and N. Palaniappan, for Appellant. 
P. S. Chandrasekharan and P. S. Ramachandran, for Respondents. 


The Court delivered the following 


Jupcment.—This Second Appeal is preferred by the decree-holder in O.S. 
No. 125 of 1948 on the file of the Court of the Subordinate Judge, Devakottai. 
He filed E. P. No. 112 of 1954 in that suit for bringing the mortgaged properties to 
sale in excution of the mortgage decree which he had obtained. An objection was 
taken to this execution by the judgment-debtor based upon limitation, and this 
objection found favour with both the lower Courts and the execution petition was 
dismissed as barred by time. Hence, the appeal. 


The few facts necessary to appreciate the contention are the following. A pre- 
liminary mortgage decree was obtained on, 31st August, 1949. A final decree fol- 
lowed on roth March, 1950. In the meantime, an appeal had been preferred by 
the judgment-debtor against the preliminary decree of the trial Court, and this appeal 
SSF See? 


* A.A.A.O. No. 52 of 1957. 25th March, 1959. 
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was disposed of on 16th January, 1951. It is common ground that the appeal of 
the judgment-debtor was dismissed. But the cross-objection preferred by the decree- 

‘holder which related to costs of the mortgage suit was allowed. By the decree of 
the appellate Court, the decree-holder was given a personal decree for costs against 
the judgment-debtor. When the appeal was pending, the decree-holder filed 
E. P. No. 165 of 1950 on 4th July, 1950, for bringing the mortgaged properties to 
sale. However, he did not obtain satisfaction in that execution petition, which was 
dismissed on 31st July, 1951. Then, he brought E.P. No. 112 of 1954, out of which 
the present appeal has arisen This execution petition which is the second petition 
was filed on gth April, 1954. The lower Court took the view that this execution 
petition was barred by time as it was filed more than three years from the date of 
the appellate decree. 


Both the lower Courts have misconstrued the effect of the decisions cited 
before them and also Article 182 of the First Schedule to the Limitation Act, which 
governs the question of limitation for execution petitions. There are as many as 
six Clauses to this Article in Column 3, which relates to the time from which the 
period begins to run. Clause (1) in Column 3 of Article 182 mentions the starting 
point as the date of the decree or order. Clause (2) mentions the starting point as the 
date of the decree or order of the appellate Court where there has been an appeal. 
Clause (3) deals with a case where there has been a review of judgment. Clause (4) 
deals with a case where the decree has been amended. Clause (5) which directly 
applies to this case isin these terms :— 

“Where the application next hereinafter mentioned has been made, the date of the final order 


passed on an application made in accordance with law to the proper Court for exccution, or to take 
some step-in-aid of execution of the decree or order.” 


Without referring to any authorities on the question, if the plain words of the 
section are applied, a second execution petition will fall under clause (5) of Article 
182 and will be in time if it is filed within three years from the date of the final order 
passed on the first execution petition, provided the first execution petition was 
in accordance with law. 


Mr. Ramachandra Ayyar, learned counsel for the respondents, valiantly argued 
that the first execution petition in this case was not in accordance with law, because 
after a decree is varied or confirmed or reversed by an appellte Court, it is the decree 
of the appellate Court alone that is executable. However, he conceded fairly 
enough that, if before a decree could be passed by the appellate Gourt, the decree 
of the trial Court is executable and has been executed, such execution would be in 
accordance with law. It is indisputable that the mere pendency of an appeal 
against a decree does not operate as stay of execution of that decree. That being 
so, I am unable to find any reason why, if execution of the trial Court’s final decree 
in a mortgage suit for sale of the hypotheca during the pendency of the appeal would 
be in accordance with law, an execution petition preferred for that purpose should 
not be treated as one in accordance with law. Certainly, if execution of the final 
decree was legal during the pendency of the appeal, the execution petition must 
necessarily be deemed to be one in accordance with law, and, therefore, falling under 
clause (5) in Column 3 of Article 182. From the final order in such an execution ap- 
plication, the decree-holder would have the benefit of counting three years for the 
second execution petition. The only objection which Mr. Ramachandra Ayyar 
urges against this view is that, in such a case, a second execution petition would not 
be execution of the appellate Court’s decree, but would be execution of the original 
final decree unmodified by the appellate Court’s decree. I am unable to find any 
substance in the argument. It has been held in the Full Bench decision in Sivaramachar 
v. Anjaneya Chetty*, and in Periakaruppan Chettiar v. Venugopal Pillai2, and V. Subba 
Rao v. Kesavayya*, that in a case where a preliminary mortgage decree is varied or 


eae ee 


1. (1951) 2 M.L.J. 245 : I.L.R. (1952) Mad. 3. (1955) An. W.R. 492: A.LR. 1955 
277- : \ a 254. 
2. (1946) 1 M.L.J. 347. 


424 THE MADRAS LAW JOURNAL REPORTS. (1959 


modified by an appellate Court decree, the modification must be deemed to have 
been automatically incorporated in the decree of the trial Court and the second 
execution petition must be deemed to be one which seeks execution of the trial 
Court’s final decree as modified by the appellate Court’s decree. In the case of 
mortgage suits, these authorities are uniform and do not give any room for the con- 
tention that a different interpretation is possible. The learned District Judge dis- 
tinguished the decision in Periakaruppan Chettiar v. Venugopal Pillait, relying on the 
following sentence which occurs at page 351 of the report :— 

“We do not think that, so long as the decree itself has been kept alive, there can be a bar of 

limitation to an application of this sort. Such application really calls upon the Court to carry out 
modifications, which in law automatically takes place in the final decree already passed before «the 
decree of the appellate Court.” 
This sentence was intended to meet the argument that the application for amend- 
ment of the decree of the trial Court to be made by the decree-holder after the 
appellate Court had passed its decree, should be within time to enable the decree- 
holder to execute the appellate decree. That argument is repelled by the Bench by the 
observation that, so long as the decree itself is kept alive in the sense of its being not 
barred by limitation for the purpose of execution, any application by the decree- 
holder for bringing the trial Court’s final decree into conformity with the decree of 
the appellate Court would certainly be in time. The learned District Judge has 
misunderstood this observation to mean that the decree in the case now before me 
was not kept alive on the date when the second execution petition was filed. For 
this purpose, he made use of the principle that, after a decree is modified by an 
appellate decree, it is the appellate decree alone that is capable of execution. That 
principle has nothing to do with finding out if E. P. No. 112 of 1954 was in time. 
There is a lucid exposition of the scheme of Article 182 at pages 285 and 286 of the 
report in the Full Bench decision cited above. The central idea expounded therein 
is that the various clauses appearing in Article 182, Column 3, are disjunctive. That 
is to say, the decree-holder has the option of taking the benefit of anyone clause in 
any case for contending that execution was within time. That does not mean that 
clause (2) therein precludes the applicability of either clause (5) or clause (1) in 
any case where an appeal has been preferred. In this case, it is clause (5) that 
helps the decree-holder to file the second execution application; and, if clause (5) 
applies, it is immaterial whether the Execution Petition would be in time under 
clause (2). E. P. No. 12 of 1954 was therefore in time. 


This appeal is allowed, and the orders of both the lower Courts are set aside. 
The costs of the appeal will be paid by the respondents. 


Execution will proceed from the stage at which it was left when the E.P. was 
dismissed by the first Court. 


P.R.N. —_—_—- Appeal allowed; orders set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. JusTicE RAMASWAMI. 


Mohammed Musa Sahib (died) and others .- Appellants* 
v. 
N. K. Mohammed Ghouse Sahib and another ». Respondents. 


Partnership Act (IX of 1932), section 4—Partnership—Essential ingredients—Absence of provision for 
sharing of profits—Absence of element of agency—Effect. 


There must be three elements present before any relation which may be termed partnership 
can come into existence ; (1) there must be an agreement entered into by all the persons concerned; 
(2) the agreement must be to share the profits of a business; and (3) the business must be carried 
on by all or any of the persons concerned acting for all. All these elements must be present before 





1. (1946) 1 M.L.J. 347. 


* S.A. No. 1351 of 1955. . 4th September, 1958. 


- (13th Bhadra, 1880—Saka). 


e 
dI] MOHAMMED MUSA SAHIB v. MD; GHOUSE SAHIB (Ramaswami, 7.). 425 


-a number of persons can be called partners. To constitute a partnership there must be a community 
-of benefit. A common interest will not make a partnership without division of profits. 


Co-ownership is not partnership. One essential element of partnership is that there should be 
agency, One partner can always bind another partner in any matter which falls within the scope 
-of the partnership business, subject to any limitation under section 20 of the Partnership Act. If the 
relationship constituted between the parties in respect of a particular matter does not expressly, or 
-by necessary implication, involve the right of one party to pledge the credit of the other as an agent 
‘there is no partnership. 

Case-law, English and Indian, reviewed. 


Text books, referred to. 


Appeal against the Decree of the District Court of Coimbatore, in Appeal Suit 
No. 391 of 1958, preferred against the Decree of the Court of the District Munsiff of 
Erode, in Original Suit No. 574 of 1951. 


T. R. Ramachandran, for Appellants. 
M. Natesan, for Respondents. 


The Court delivered the following 


JupementT :—This is an appeal preferred against the decree and judgment of 
the learned District Judge of Coimbatore, in A.S. No. 391 of 1953, reversing the 
‘decree and judgment of the learned District Munsiff, Erode, in O.S. No. 574 of 1951. 


` On 18th November, 1939, the plaintiffs’ predecessor entered into an agreement 
with the first defendant styling it as an ‘ Indenture of Partnership ’ in the following 
terms : 


“The indenture is made the 18th day of November, 1939, between K.N. 


Mohamed Ghouse Sahib of No. 127, Pitt Street, Penang (hereinafter called the first 
party) of theone part and S. E. Abdul Rahim also of No. 127, Pitt Street, Penang 
(hereinafter called the second party) of the other part : 


Whereas the first and second parties were carrying on from the year 192 5 up 
tothe goth day of September, 1939, the business of cattle dealers and skin merchants: 


And whereas from the goth day of September, 1939, the said partnership was 
‘dissolved by mutual consent on the understanding that the parties hereto shall each 
carry on a new business of cattle dealers and skin merchants under the style of N.K.. 
Mohamed Ghouse Sahib alternately for a period of two years each at a time at the 
risk of the party so carrying on and whereas pursuant to the said understanding the 
second party has been carrying on the said business as from the ist day of October, 


1939, by himself and at his own risk : 


Now this indenture witnesseth that it is hereby mutually agreed that the 
said parties shall become partners in the said business upon’ the terms hereinafter 
contained, viz., : 


1. ‘The partnership business shall be that of cattle traders and skin merchants 
and shall be carried on under the style or firm name of ‘N. K. Mohamed Ghouse 
Sahib’ at No. 127, Pitt Street, Penang, or at such other places in the Colony of the 
Straits Settlements as may be mutually decided upon. 


2. The capital of the partnership shall consist of the following :— 


“(a) The net value of the stock-in-trade, book debts and other assets (including the goodwill) 
as on the goth day of September, 1939, of the business of ‘N. K. Mohamed Ghouse Sahib’ carried 
on by the parties hereto at No. 127, Pitt Street, Penang, aforesaid, less the outstanding liabilities ` 
of the said business on that date. The said assets less the said outstanding liabilities of the said busi- 
ress shall be credited to the said parties as their respective shares in equal shares. But this shall be 
iubject to re-adjustment in the event of the said liabilities ultimately proving to be more or less than 
what they are at present in the books. 


(6) Any further sums which either party shall from time to time contribute for capital pur- 
voses which shall be credited to his capital account.” ` 


3- The duration of the partnership shall be from the ist of October, 1939, 
itil dissolution by mutual consent. + : 


54 
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_ 4. The management of the partnership business shall be in the hands of the 
second party for a period of two years from the 1st of October, 1939, and shall be 
in the hands of the first party for a period of two years from the 1st of October, 
1941, and so on, the ‘ parties shall respectively manage the said business for alter- 
nate periods of two years ata time. The partner who is at any time managing the 
business shall hereinafter be called ‘the partner-in-management ’. 


The net amount of capital and monies (other than monies, if any, credited 
for goodwill) credited to the said first party on the said 1st day of October, 1939, 
shall be paid by the second party to the first party on demand and the said second 
party shall for a period of two years from the 1st day of October, 1939,, be the partner 
in management. Any partner in management shall have the sole and exclusive 
management of the partnership business and shall devote his whole-time and atten- 
tion thereto and carry on and manage the same in a prudent and business like manner 
to the utmost of his skill and ability. ; 


6. A partner-in-management shall during the period of his management be. 
solely entitled to the whole profits of the said partnership business and shall be liable 
for all expenses, debts, outgoings and losses and shall indemnify and keep indemnified 
the other partner from all claims, debts, demands or actions in connection with any:. 
such expenses, debts, outgoings or losses and in connection with anything done or. 
omitted to be done, during the management of the said partner-in-management. 


4. A partner-in-management shall keep proper accounts of his management of. 
the partnership business and shall render to the other partner one month before the. 
expiry of his period of management a correct general account of his management 
together with valuations of stock-in-trade, credits and properties and showing the 
debts and liabilities of the business during his management and all transactions, 
matters and things justly comprehended in a general account of the like nature and 
such general account shall be balanced and, if agreed to, such balance-sheet shall be. 
signed by both the parties hereto as approved. Account-books shall be kept at the 
premises of the partnership business and shall be open to the inspection of either 
partner at any time. The business shall be valued as at the date of expiry of the 
period ‘of management of the partner-in-management and the value ascertained.. 


8. At the end of any period of management of a partner in management the: 
business shall be handed over by the said partner-in-management to the other part-. 
ner. Such other partner shall take over the said business paying the said partner-in- 
management the value of the net assets (other than goodwill) of the said business as. 
shown by the balance-sheet agreed to by the parties as aforesaid. The said partner 
shall on such taking over be the partner-in-management for a period of two years and 
shall manage the said business on his account and at his own risk without any 
control or unnecessary interference from the previous partner-in-management. z 


g. No partner shall pledge the credit of the other partner. 
to. Each partner shall— 


(a) punctually pay his separate debts and indemnify the other partner and 
the partnership business against the same and all expenses on account thereof. 


(6) be just and faithful to the other of them and at all times give to such other 
full information and explanation of all matters relating to the affairs of the said. 
partnership business. 


11. Either partner shall— 


(2) not carry on or be interested in any other business in the Colony of the. 
Straits Settlements ; 


(6) mortgage or charge his interest in the partnership or take another partner 
into the said business ; 


(c) endanger the partnership business or the tenancy of the premises occupied 
by the said partnership business in ahy manner whatsoever. 
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12. Jf either partner shall commit any act of bankruptcy or become physi- 
cally ‘or mentally unfit to attend to the partnership business or suffer any act which 
would be a ground for the dissolution of a partnership by the Court, then in any 
such case the other partner may by notice in writing determine the partnership and 
in that case he shall have the option of purchasing the interests of the other partner 
in the good will and other assets of the business. 


13. All disputes which shall arise between the parties hereto whether during 
the subsistance of this agreement or thereafter in connection with this agreement or 
the management of the said partnership business or in relation to any act or omission 
by either party or any act that ought to be done by either party or in connection 

_with any matter whatsoever touching the partnership affairs shall be referred to 
arbitration ynder the provisions of the Arbitration Ordinance ”. 


This business went on from 1939 to 1941, and, as stipulated in the above agree- 
ment, the first defendant took over and complied with the requirements of that agree- 
ment. ‘Then by 1943 the conditions seem to have become unsettled in Malaya, and 
there has been no taking over by the plaintiff. In fact nothing has happened till 
1951. ‘Then the suit has been filed by the heirs of one of the parties of the agreement 
for declaring that the partnership between the first defendant and their predecessor- 
in-title, Abdul Rahim who had died, had become dissolved as from 26th July, 1948 
at Erode, and for accounting by the first defendant. 


The case for the defendant was that notwithstanding the fact that this agree- 
ment is styled as a deed of partnership and there are terms therein apparelling the 
parties thereto as partners, in substance and in essence this was not a partnership deed 
at all and no partnership was;constituted thereunder and therefore no question of 
dissolution of partnership and taking of accounts can be granted to the plaintiffs. 


The learned District Munsif came to the conclusion that there was a partnership 
and granted the plaintiffs the reliefs asked for. On appeal the learned District Judge 
came to the conclusion that the plaintiffs were not entitled to the reliefs on the foot 
of a partnership. 


The short point for determination before me is whether under this agreement a 
partnership was constituted entitling the plaintiffs to the reliefs asked for. Section 
6 of the Partnership Act, which embodies the well known English decision in 
Cox v. Hickman", lays down, that in determining whether a person is or is 
not a partner ina firm, the Court must have regard to the real relation between 
the parties, and that whether the relation of partnership does or does not exist must 
depend on the real intention and contract of the parties (Mollow Narch & Co. v. Court 
of Wards? ; Sutton & Co. v. Grey®; Walker v. Hirsch*; Badley v. Consolidated Bank®; King 
& Go. v. Whichelow® ; Abdul Rahiman, In re?; Raghunandan v. Hormasjee®; McLaren v. 
S. Verschoyle®; Porter v. Incell+°; Raghumull v. Official Assignee of Calcutta!1, as appearing 
from the whole facts of the case (Ross v. Parkyns1*; Ex parte Delhasee) +3; and not 
merely on their expressed intention. Æ and B may in a written agreement have 
stated expressely that they are not partners yet they have been held to be partners 
(Ex Parte Delhasee**®, Moore v. Davis'*, or they may have stated that they are 
partners and have been held not to be partners, Bhaggu Lal v, De Gruyther+®, Natare 
of the relation is not altered by the mere use of the word partnership, either 
in the agreement or in pleadings, Abdulla v. Allaj Diya®, Hirabbai v. Bhagirath 
R. & Co.+", (use of the words sleeping partner in written agreement) Karnidan 
Sarda v. Sailaja Kanta1® Also see, Mohammad Yusuf v. Pirmohammad!® Mamooji v. 
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1. (1860) 8 H.L.C. 268. 11. (1923) 28 Cal. W.N. 34. 
2. (1872) L.R. 4 P.G. 419, 435. 12. (1875) 20 Eq. 331. 

3. (1894) 1 Q.B. 285, 286. 13. (1876) 7 Ch.D. 511. 

4. (1884) 27 Ch.D. 460. 14. (1879) 11 Ch. D. 261. 

5. (1888) 38 Ch.D.-238. 15. (1881) 4 All. 74. 

6. (1895) L.J. Q.B. 801 (C.A.). 16. (1927) 8 Lah. 310. 

7. (1928) 51 Mad. 308, 314 : 55 M.L.J. 12. 17. (1945) 47 Bom.L.R. 808. 
8. (1927) 51 Bom. 342. 18. I.L.R. (1940) 19 Pat. 715. 
9. (1901) 6 Cal.W.N. 429, 438. : 19. A.LR. 1922 Nag. 67. 
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Tayebali!. See the full discussion in Om Prakash Aggarwala, “The Indian Partnership 
Act, p. 70” and following citing Chimaram Motlal v. Jayantilal? ; Madho Prasad v. 
Gouri Dutt; Bansi Ram v. Fagan Nath*; Tajmal Hussain v. Ahmad Ali*; Raghumall v. 
Official Receiver, Calcutta®; In re Abdul Rehman’; Mamooji v. Tayebali+; Chockkalinga v. 
Muthuswami®. If we analyse section 4 of the Partnership Act there must be three 
elements present before any relation, which may be termed partnership, can 
come into existence: (1) there must be agreement entered into by all the 
persons concerned ; (2) The agreement must be to share the profits of a business, 
and (3) the business must be carried on by all or any of the persons concerned. 
acting for all. All these elements must be present before a number of persons can be called 
partners (See G.N. Sinha on Partnership Act, 1957 edition, page 17) ; Pollock ard 
Mulla. ‘The Indian Sale of Goods and the Indian Partnership Acts’ Second Edn., 
p. 302). In this case the first requirement has been fulfilled. “ii 


But the second element, namely, that the agreement must be to share the profits 
of the business, has not been fulfilled. The substance of the agreement is that the 
.old business was wound up in 1939 and that after taking over the goodwill and the 
remaining stock-in-trade for over two years each of the parties to the agreement should 
carry on the business for two years without in any way being accountable to the 
other. In other words, that person who took over the two year turn was to take over 
all the profits and losses. 


In other words, this business was nothing more than a convenient arrangemens 
between these people for a two year turns of a business exploiting its goodwill. It it 
an association for some special purpose of persons not being partners. Pollock and 
Mulla, Ibid, p. 304). Therefore the second requirement, namely, that the agree- 
ment must be to share the profits of the business does not stand made out. 


It is no doubt true that though participation in the profits of a business by a per- 
son is a prima facie cogent, and at times strong evidence that he is a partner, the receipt 
of such a share or of a payment contingent on or varying with the profits does not of 
itself make him a partner in the business or liable as such. A creditor who supervises 
the conduct of a debtor’s trade with an agreement that he will be paid out of the 
profits of the business does not thereby become his partner and cannot be held lia- 
ble to third parties for the liabilities of the business. But at_the same time to consti- 
tute a partnership there must be a community of benefit. That is why, as the defini- 
tion of partnership involves that of joint operation for the sake of gain, a society for 
religious or charitable purpose is not deemed to be a partnership. A common inte- 
rest will not make a partnership without division of profits. 


Then coming to the third requirement, the terms of the indenture reproduced 
above purposely clearly show that in this case there is no question of agency and 
authority. The true test for determination whether a person receiving a share of 
profits in a business is or is not a partner in the business, is to examine whether the 
business was carried on by the others acting for him and whether the relationship of 
principal and agent subsisted between them, that is to say whether one was authoris- 
ed to work on behalf of another, and not merely whether that other was sharing the 
profits. The question is one of agency and authority. Section 4 of the Partnership 
Act clearly states as reproduced above that it must be a: business carried on by all or 
any of them acting for all. The words “acting for all’ were inserted to emphasize that 
partners are agents and not merely principals. One essential element of partner- 
ship, as is shown in the definition, is that there should be agency. One partner can 
always bind another partner in any matter which falls within the scope of the partner- 
ship business, subject to any limitation under section 20 of the Act, and if the rela- 
tionship constituted between parties in respect of a particular matter does not expressly 


1. A.I.R. 1933 Sind. 210. 6. ALR. 1924 Cal. 424. 

2. A.I.R. 1939 Bom. 410. 7. (1926) 55 M.L.J. 12: I.L.R. 51 Mad. 
3. A.I.R. 1939}Pat. 323. gos. 

4. ALR. 1935 Lah. 209. 8. (1924) 48 M.L.J. 518: AIR. 1925 
5. A.LR. 1937 Oudh 438. ° Mad. 768. 
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or by necessary implication involve the right of one party to pledge the other as an 
agent, then there is no partnership. (Justice S. T. Desai in the ‘Law of Partnerships 
in India and Pakistan,’ Second edn. page 35, etc.). In this case there has been an 
express stipulation, to the contrary and therefore it cannot be said to prove that one 
of them was the agent of the other. Here it has not been shown that something was 
done on behalf of both without consulting the other, and which was accepted or 
found binding on both. X i 


The instant case seems to be one of co-ownership. Co-ownership is not partner- 
ship. See the difference between co-ownership and partnership pointed out at pages 
198-109 of K.M. Ghosh, ‘Partnership Law in India and Pakistan.’ 


Therefore, the analysis of the terms of theindenture, though cast in the form of a 
„partnership deed, does not fulfil the requirements of a partnership within the meaning 
of the Partnership Act. Therefore, the lower appellate Court came to the correct 
conclusion that the plaintiffs were not entitled to the reliefs asked for and rightly dis- 
missed the suit. I confirm the decree and judgment of the lower appellate Court 
and dismiss this Second Appeal and, in the circumstances, without costs. 


P.R.N. — Appeal dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE RAMASWAMI. 


Vyrathammal .. Appellant* 
v. 
Somasundaram Pillai and others .. Respondents. 


` Partnership Act (IX of 1932)—Suit for dissolution of partnership—Necessary parties to—Addition of par- 
ties after the period of limitation—Party proposed to be added being only a proper party—If could be added after 
limitation. . ` 

In a suit for dissolution of partnership and for accounts it is the duty of the plaintiff to add all 
the necessary parties as defendants to the suit. If he fails to do so it is not open to him to add any of 
them as parties after the expiry of the period of limitation for the suit. Non-joinder of a necessary 
party—partners or their legal representatives—in a partnership action would entail the dismissal of 
the entire suit. The mere fact that the party sought to be added is only a proper party and not 
a necessary party does not make any difference and even such a party cannot be added after the 


expiry of the period of limitation. 
Jamna Kunwar v. Kunj Behari, A.I.R. 1937 All. 502, differed from. 


Ambika Charan Guha v.. Tarini Charan Chanda, (1913) 18 C.W.N.-464; Amirchand Nagindas & Co. 
v. Raoji Bhai Moti Bhai Patel, (1929) 58 M.L.J. 613°; Sayyed Abdul Hawk v. Tumuluri Vaikuntam, 
(1926) 52 M.L.J. 318; Yakub Ibrahim v. A. Gulambhas, A.I.R. 1958 Bom. 51 and Peeran Saheb v. 
Jamaluddin Sahib; A.I.R. 1958 Andhra Pradesh, 48, referred. 
_ _ Appeal against the Decree of the Court of the Subordinate Judge, Tirunelveli, 
in A. S. No. 52 of 1956, preferred’ against the Decree of the Court of the District 
Munsif of Tuticorin in O.S. No. 112 of 1953. 
V. C. Veeraraghavan, P. S. Srisailam, V. Ratnam and V. S. Ramakrishnan, for 
Appellant. . . 

R.. Ramamurthy Ayyar, N. Panchapekesa Ayyar and T. S. Rangarajan, for Respondents. 


The Court delivered the following 

Jupcment.—This Second Appeal is preferred against the decree and judgment’ 
of the learned Subordinate Judge of Tirunelveli, in A.S. No. 52 of 1956, confirming 
the decree and judgment of the learned District Munsif of Tuticorin, in O.S. No. 
112 of 1953. 

The undivided father of the defendants 1 and 2, T. S. S. Subramania Pillai, and 
one A. R. Chidambaram Pillai of Kulasekharapatnam were carrying on a partnership 
business-styled-as “‘Sivaprakasam Press” at Tuticorin. Under a registered: document, 





* S.A. No. 774 of 1956. ° 24th November, 1958. 
. : (3rd Agrahayana, 1880—Saka.), 
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dated 18th September, 1916, the plaintiff’s father purchased 2/6th share of the said 
Chidambaram Pillai in the said business out of the joint family funds of the family 
consisting of himself and his sons, vig., the brothers of the plaintiff. That transfer was 
recognised by the other partner, the father of defendants 1 and 2. The plaintiff’s 
father thus became a partner in the firm for and on behalf of his family as and from 
18th September, 1916. The amount to his credit as transferee partner had been 
duly credited in the accounts of the firm. Owing to certain domestic reasons, in 
1924 the plaintiff’s father éffaced himself from the partnership and the plaintiff's 
mother, with the rather significant name of Bagampiriyal Ammal, got substituted 
in his place. But as a matter of fact, the father and sons seem to have been carrying 
on the business with the mother signing formally the important documents. * 


After the death of the plaintiff’s father in January, 1942, the plaintiff’s brothers 
appear to have divided the lands of the father which were in the name of the mother 
and they also appear to have taken over this business, Sivaprakasam Press. While 
the business of the firm was being continued by defendants and the plaintiff’s 
brothers, one Kalikavalaperumal Pillai, who was locally managing the business of 
the firm for over 40 years, appears to have been taken in with the consent of the 
other partners as a working partner, having an one-fourth share in the business of 
that firm. This working partner was to get a share of the profits but not to 
participate in the losses. It was in this manner that the business was going on till 
the plaintiff’s mother fell ill in about December, 1949. 


‘It is stated that in or about March, 1950, in the presence of Kalikavalaperumal 
Pillai, the first defendant and the plaintiff, the plaintiff’s mother expressed her wish 
to her sons that they should make some provision even while she was alive in respect 
of the residence and maintenance of her daughter the plaintiff. On her suggestion, to 
which the three brothers of the plaintiff agreed, it was settled that out of the amount 
standing in the account of the firm to the credit of the joint family in the name of the 
mother, a sum of Rs. 1,000 was to be paid at the time of the.marriage of each of the 
four unmarried daughters and the unmarried son of the plaintiff, the total amount 
coming to Rs. 5,000. It was also settled that the plaintiff was to be given for her 
enjoyment house No. 49, South Car Street, Tirunelveli Town, which had been pur- 
chased in the name of the first defendant but out of the amount standing to the cre- 
dit of the family of the plaintiff’s brothers in the name of their mother. This arran- 
gement has been implemented and there is no dispute about it or repudiation of the 
same earlier or now before me and to which all parties agreed, viz., Rs. 5,000 was 
credited on goth June, 1950, in the ledger page opened in the name of the plaintiff 
in the accounts of the firm and the balance of the amount of the plaintiff’s brother’s 
joint family, viz., Rs. 24,685-10-6 was credited on the same date in the ledger page 
opened in the names of the plaintiff’s brothers. In other words, under a family 
arrangement, in full quit the plaintiff without claim on this Sivaprakasam Press or 
other properties of her father, was given a sum of Rs. 5,000 and that sum stands cre- 
dited in the accounts even to- day for the plaintiff and she is also said to be occupying 
the house. To such an arrangement great importance will be attached by Courts 
in the absence of proof of mistake, inequality of position, undue influence coercion 
and like ground and which is not the case here. The parties thereto will not be 
allowed to deny ignore or resile from this valid and binding arrangement. This 
principle will be equally applicable where some members of the family are minors : 
Sidh Gopal v. Bihari Lal; Binda Kuer v. Lalita®; Hardei v. Bhagwan®; Bishambar v. 
Amarnath*, Dangal Ram v. Jai Mangal’. 


The plaintiff’s mother died on goth April, 1950 and it will be noticed that the 
plaintiff’s braber have dutifully carried out the family arrańgement by the entry 
made in the accounts on goth June, 1950 and have allowed the plaintiff to take pos- 
session and occupy the house. It is in these circumstances that the plaintiff has 
filed the suit, out of which this Second Appeal arises, for dissolving the partnership 
SS Sg ge tg Stet = ee 
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‘business of Sivaprakasam Press at Tuticorin and for taking of accounts. This suit 
was filed on 20th April, 1953. On that date Kalikavalaperumal Pillai was not on 
record as a defendant. On objections raised by the defendants, he was brought 
‘on record as the sixth defendant on 1oth July, 1954, as per order on I.A. No. 599 of 
1954. There is no dispute that if that date roth July, 1954, has to be taken as the 
‘date for calculating the limitation period, then the suit will be plainly barred. Both 
the Courts below held that the suit was barred by limitation. Hence this Second 
Appeal by the defeated plaintiff. 


The short point for determination in this Second Appeal is whether by reason 
of Kalikavalaperumal Pillai not being on record when the suit for dissolution of 
pattnership and taking of accounts was filed, it is bound to fail as being barred by 
limitation, because if the date on which Kalikavalaperumal Pillai was brought on 
record, viz., roth July, 1954, is to be taken as the date of institution of the suit, then 
it will plainly make the suit being instituted far beyond the three year period. 


The learned advocate Mr. Veeraraghavan, in an informed and interesting argu- 
ment propounded that this Kalikavalaperumal Pillai will only bea proper party and 
not a necessary party and that therefore the bringing him on record on a later date 
would not make the suit barred by limitation. In support of this proposition he 
relied upon the decision of a Single Judge of the Allahabad High Court in Jamna 
Kunwar v. Kunj Behari1, That decision undoubtedly supports the contention of 
the learned advocate Mr. Veeraraghavan because it was held there. 

“ There is no rule in the Code of Civil Procedure or otherwise applicable to the Courts in U.P. 
that no suit for accounts of a partner shall proceed unless all the partners are impleaded as plaintiffs 


or defendants. Nor is there any reason ‘in equity, justice and good conscience why any such rule 
should be imported into the law contrary to the rules of procedure which are clearly laid down. 


In a suitfor accounts one of the partners, without whom the suit could not proceed, was not 
made a pro forma defendant, until the claim against him was barred, held that once he became a 
party, the suit could not fail for non-joinder and the period of limitation against the contesting 
partners could not be affected by the fact that he was impleaded after the period of limitation had 
expired.” 

But the matter does not really stand there, because this view does not find support 
in the other decisions to which reference will be made presently. . 


In Ramdoyal v. Junmenjoy Coondoo?, which has been referred to and followed 
in a decision of this Court to which reference will be made presently, it was held 
that in a suit brought for partnership accounts, where upon the objection raised by 
the defendant it was found that a necessary party defendant had been omitted and 
such party was afterwards added asa defendant at a time when the suit as 
against him was barred, that the whole suit was rightly dismissed. 
: In Ambika Charan Guha v. Tarini Charan Chanda*, the facts were : The plaintiff 
brought a suit for the accounts of partnership making parties thereto his other partners 
and one only of the two sons of a deceased partner who died after the partnership 
‘business came to an end but before the suit was_instituted. On objection being 
taken the other son of the deceased partner was brought on the record after the 
expiration of the period of limitation. It was held that inasmuch as all the partners 
or their representatives were necessary parties and inasmuch as under section 22 
of the Limitation Act the suit must as regards the added defendant be deemed to 
have been instituted when ,he was made a party, the whole suit was barred by 
‘limitation. 


In Sayyed Abdul Hawk v. Tumuluri Vaikuntamt, Ramesam, J., held that even if 
a new partnership was constituted out of the old partnership which stood dissolved 
‘by the death of a partner.the suit would be barred by limitation and would be 
bad for non-joinder if the other heirs of one of the partners who were admittedly 
alive at the date of suit were not brought on record. The learned Judge further 
held that all the heirs of a deceased partner ought to be made parties to a 
partnership action. ; 








1, ALR. 1937 All. 502. l 3- (1913) 18 C.W.N. 464. 
z: (1887) I.L.R. 14 Cal. 791. , 4. (1926) 52 M.L.J. 318. 
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In Amichand Nagindas @ Co. v. Raoji Bhai Moti Bhai Patel”, the necessity for 
bringing on record a working partner also in a suit for dissolution of partnership. 
and taking of accounts has been pointed out. It was held: 


“ If a master engages several servants successively and independently each to be remunerated 
by a share in the profits, and if one of these servants wishes to sue him for his share in the profits, it 
will not be necessary for that servant to implead all the other servants. But the position is very 
different when by one arrangement or contract a master and a number of servants agree that they 
will work together for a certain time or for a certain venture and that the whole profits will be- 
divided among them in certain proportion ; in such a case one servant cannot get his share fixed 
nor get an account of the profit without making the other servants parties to his suit. The fact 
that no objection on the ground of the non-joinder of the other servants was taken by the master in 
such a suit does not give jurisdiction to the Court to make such a decree under Order 1, rule 9 of 
the Civil Procedure Code, and if the trial Court passes such a decree, the appellate Court is not 
prohibited by section 99 of the Civil Procedure Code from setting aside that decree, as this section 
does not prevent the appellate Court from interfering on the ground of non-joinder which affects. 
the jurisdiction of the trial Court.” Ramdoyal v. Junmenjoy Coondoo*, relied on. ; 


In Yakub Ibrahim v. A. Gulambhas?, Desai, J., held as follows :— 


“ The subject-matter of a partnership suit generally is the severance of the jural relationship 
and the determination of the mutual rights of the partners. There being mutual agency and mutual 
obligation to render accounts, the position of parties in a partnership suit is in some particulars differ- 
ent from that of parties in an ordinary suit. Each of the partners in a partnership suit, is really in 
turn plaintiff and defendant and in both capacities comes before the Court for the adjudication of his. 
rights or liability relatively to the other partners which the Court endeavours to determine by its. 
decree. In such a suit it is well-established that a decree can go either in favour of the plaintiff against 
the defendant or in favour of any defendant or defendants against any other party or parties to the- 
suit. In a partnership suit all the partners or their legal representatives must be made parties because- 
all the parties necessary for the disposal of the subject-matter of the suit including taking of accounts. 
must be before the Court or the suit will fail. Proper and complete accounts can be taken as between 
some only of the partners. The necessary corollary of this is that if a necessary party has been omitted 
and added at a time when the suit against him is barred, the whole suit will be dismissed. The same- 
consideration must apply where in a partnership action by a partner against his other partners, the 
claim is barred against some of those partners but the bar of limitation is saved against some other 
or other partners by virtue of any acknowledgment and this is for a simple reason that when accounts. 
are taken in any such suit all the partners would not be before the Court. In such a case there-is no- 
estoppel against the partner who has acknowledged his liability. The reason of the rule is that accounts. 
between a number of partners cannot properly be taken by the Court in the absence of any of them. 
It may be that in a particular case this rule might result in hardship or even defeat a just claim of one- 
partner against another. It may be that the absence of the partner against whom the suit is barred 
by limitation would not ultimately have made any real difference in the actual result of the accounts.. 
It may also be that on proper taking of accounts that partner might turn out not to be a debtor of the 
firm or of the other partners but something may be found due to him. But all these considerations 
cannot override the application of the statute of limitation and after all these statutes of repose are 
not intended to help those who slumber and sleep over their rights. Therefore, if the plaintiff did not 
choose to bring his action for nearly four years after the dissolution of the partnership, he has to blame 
himself if he is not able to get any relief from the Court.” 


In Peeran Sahib v. Jamaluddin Sahib*, the facts were: One K, a Muhammadan, 
was carrying on an indigo business with three other partners. K owned a half 
share and the other half was owned by the other partners. K died in rgoo leaving 
behind his widow, four sons and a daughter S. On K’s death the business of the 
firm was carried on as before by K’s eldest son as representing the half share of all 
the sons of K and the representative of the other partners according to directions. 
contained in Ks will. The plaintiffs who were the son and grandaughter of S 
filed a suit for dissolution of partnership and accounts on the allegation that the: 
partnership business was carried on by the manager chosen from the representatives. 
of the two main shares and the said managers were managing the affairs of the com- 
pany for themselves and for the benefit of all the heirs of K and the partners including: 
the heirs of such of those who died subsequently. It was held 

(i) On the evidence that the plaintiffs had failed to prove that they or persons through who, 
they claimed were either taken as partners in the business carried on subsequent to K’s death or that 


there was any implied agreement to carry on the business in partnership by taking in the legal 
representatives of a deceased partner. 

(ii) Under section 42, ! Partnership Act, the partnership was dissolved on the death of K 
there being absolutely no evidence on record for implying a contract between the parties to exclude 
the statutory termination of the partnership under section 42. 


a 


1. (1929) 58 M.L.J. 613. . 3- A.L.R. 1958 Bom. 51. 
2. (1887) I.L.R. 14 Cal. 791. ` 4. A.I.R. 1958 Andh. Pra. 48. 
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(iii) That the plaintiffs’ claim could not be sustained on the basis of section 37, Partnership 
Act. The suit was not to enforce rights under section 37, for the plaintiffs did not claim as repre- 
sentatives of a deceased partner for recovery of the profits earned by the partner’s assets being utilised 
by the surviving partners but for accounts as partners of the firm. 


(iv) A suit by the heirs or legal representatives,of a deceased partner for accounts and a shar? 
of profits under section 37, Partnership Act, would be governed by'Article 106 and not by the resi- 
duary Article 120 of the Limitation Act and time would commence to run from the date of death 
of the partner on which date the partnership must be deemed to be dissolved, in the absence of any 
agreement for taking in the legal representatives of the deceased partner as partners. 

Article 120 is a residuary-article and it can be invoked only in a case where there is no specific 
article governing a particular relief. 


e To sum up, as against this current of decisions, the decision in Jamna Kunwar 
v. Kunj Behari} would not* prevail for establishing the position taken by Mr. Vira- 
raghavan. ° Ns 


The learned advocate Mr. Veeraraghavan advances another line of argument, 
based on the decision in Nilmadhab v. Nirada Sundari*, as follows: A suit brought 
on the death of a partner by his legal representative for accounts of the partnership. 
business since such partner’s déath,.is not governed by Article 106 of the Limitation 
Act, inasmuch as the right of the legal representative is not to a share of the pro-. 
fits of a dissolved partnership within the meaning of Article 106, but a right accruing: 
to him by subsequent dealing with the assets belonging to the deceased partner.. 
Where on the death of a partner, the partnership business is continued by the re- 
maining partners, the representative of the deceased partner is entitled to the share- 
of his predecessor-in-interest in the assets and to the profits attributable to the use 
of that share and he is entitled to have accounts in order to the determination of the: 
profits under section 37 of the Partnership Act as he formerly was so entitled under’ 
section 88'of the Indian Trusts Act and as rule of justice, equity and good conscience.. 
This decision undoubtedly supports the stand taken by the learned advocate for 
the appellant. In this.case the old partnership had been taken over with all its. 
assets by the new partnership and all that the plaintiff wants is a return back of the 
share of the assets taken over by the new partnership and that therefore following: 
the above decision it should be held that the suit is not barred by limitation. The 
learned advocate also draws my attention to a decision of a like nature in Nagaranjan: 
v. Robert Hotz. 


The learned advocate for the respondent Mr. Ramamurthi points out two 
vital infirmities which prevent us from accepting this line of argument. First of 
all, the suit itself has not been framed in the manner now sought to be pleaded. On 
the other hand, the suit is for dissolution of partnership and taking of accounts. 
simpliciter. Secondly, there is a line of decisions which would go against the con- 
tention of the learned advocate Mr. Viraraghavan. In Ahinsa Bibi v. Abdul Kader 
Sahib‘, as-early as 1901 a Bench of this Court held that Article 106 of the Limitation 
Act would apply. In Joopoody Sarayya v. Lakshmanaswamy®, their Lordships of the 
_ Privy Council have held that a suit of this nature not brought within three years 
from the date of death of Bagampiriyal Ammal was barred by Article 106 of the 
Limitation Act. See also Peeran Sahib v. Jamaluddin Saheb®.. 


_ _ The net result of this analysis is that this second appeal is bound to fail and it 
is dismissed but in the circumstances without costs. 


R.M. l Appeal dismissed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


`- Present :—Mk. P. V. RAJAMANNAR, Chief Justice AND MR. JUSTICE GANAPATIA 
Pirar. 


-S. M. Syed Haji Abdul Rahiman & Co., Madras .. Appellant* 
D. 
"CG. H. Kizar Mohamed '& Co., Madras .. Respondent. 


Trade Marks Act (V of 1940), section 20—Scope of bar under— Passing off’ action—Nature of evidence 
-and form of decree. 


There is a difference between suits to restsrain an infringement of a trade mark and suits to restgain 
-a passing off of goods. While the former class of cases will be governed by the provisions of the Trade 
Marks Act, section 20 (2) of the Act expressly execludes the application of the Act to actions against 
any persons passing off goods. In such actions it is not always necessary to prove that the similarity 
in the marks has actually deceived the buyers. The, Court would only find out if an ordinary buyer 
-would not be deceived by the close similarity. 


A decree granting an injunction in passng off actions should not be in the form of an absolute 
prohibition against the defendant but should be more in the nature of a limited prohibition, viz., 
that the defendant should ‘not use the offending mark or label without taking proper care to distin- 
guish the same from that of the plaintiff. ; 


On appeal against the Judgment and Decree of the Hon’ble Mr. Justice 
Ramaswami Goundar, dated 3rd December, 1953 and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court. 


S. T. Srinivasagopalachari, for Appellant. 
T. S. Krishnamurthi Ayyar, for Respondent. q 


The Judgment of the Court was delivered by 


Rajamannar, C.F.—This is an appea! against the Judgment and Decree of Rama- 
swami Goundar, J., in a suit filed on the Original Side of this Court, C.S. No. 223 
of 1950, by the respondents, ©. H. Kizar Mohamed & Company, in the fol- 
lowing circumstances: ‘The plaintiffs are a registered firm of merchants carrying 
on lunghi business in Madras. The defendants are a firm of merchants carrying 
-on business in Moore Street, Madras. The plaintiffs alleged that their business 
‘consisted in the manufacture and sale of a special class of cloth known as lunghi, 
‘kylie and sarangs, that their business had been established and had been in existence 
‘for over 8 years and their goods have become well-known in many places and terri- 
‘tories; that from about the year 1913, the plaintiffs had been using for their goods, 
a trade mark the outstanding feature of which was a chair printed on a label. “A 
specimen of the label was appended to the plaint and marked as Exhibit A. The 
plaintiff alleged that their goods with the trade mark of the said description had 
‘acquired a special name and fame for the quality and genuineness in the markets 
throughout India and outside India. It was further alleged by them that they 
came to know recently that the defendants who are also lunghi merchants trading 
in Madras were adopting a device or mark for their goods labels with the represen- 
tation of the chair and practically of the same size as the label used by the plaintiffs. 
A specimen label used by the defendants was appended to the plaint, marked as 
Exhibit B; The plaintiffs charge that such user by the defendants of the mark resem- 
bling the trade mark used by the plaintiffs has the effect of passing off the defen- 
-dants’s goods as goods manufactured by the plaintiffs which have come to be known 
in the market popularly as Karzi or chair brand goods., The plaintiffs, therefore, 
had to seek the protection of the Court to prevent such passing off. The plaintiffs 
prayed that the defendants be restrained by a permanent injunction from using the 
said trade mark in future for their goods, that the defendants be directed to surren- 
‘der all the printed labels with such marks to the plaintiffs; that the defendants be 
«directed to render an account of all the sales effected by the defendants of their goods 
with such trade marks from the date when they commenced to use the mark in 
‘question and that an account be taken of the profits made by the defendants on 





*O.S. Appeal No. 96 of 1954. 7 11th December, 1958. 
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such sales, and defendants be directed to pay such amount as may be found due on 
the taking of such accounts. 


Several. pleas were taken by the defendants in their written statement. They 
pleaded that one of the several trade marks used by them was the table brand mark 
which was in use ever since 1928 ; that there was practically nothing in common 
between the plaintiffs’ trade mark and the defendants’ table brand mark which can 
jn any sense be regarded as calculated to deceive the unwary public into believing 
that the goods of the one are really the goods of the other. They pointed out that 
there was great dissimilarity in device, size, get-up, colour, name, lettering and other 
details. There was, therefore, no chance of any deception resulting in the passing 
off of the goods. A legal plea was also taken, namely, that the suit was barred 
under section 20 of the Trade Marks Act, 1940. 


The following issues were framed : 
(1) Whether the plaintiffs are entitled to the right of trade mark claimed by them ? 


(2) If so, whether the defendants have infringed the plaintiffs’ rights; and what are the 
reliefs the plaintiffs are entitled to? 


(3) Whether the suit is not maintainable under section 20 of the Trade Marks Act (V of 1940)? 


The learned Judge Ramaswami Goundar, J., who tried the suit held that if 
the defendants were allowed to retain the chair in their label it would enable them 
to pass off their goods as those of the plaintiffs, and, therefore, they should be directed 
to remove the chair from their label. The learned Judge found that the plaintiffs’ 

label and the defendants’ label were more or less of the same colour and size, and 
both of them contained the device of a chair, the only difference being that there 
was in addition a table in the defendants label. He, therefore, granted an injunc- 
tion restraining the defendants from using the label or trade mark with the device 
of the chair but observed that there will be no objection for their using it without the 
chair. The rest of the plaintiffs’ claim was dismissed. The defendants are the 

appellants before us. 


Mr. Srinivasagopalachariar, the learned counsel for the defendants-appellants 
argued that there is a fundamental difference between an action for infringement 
of a registered trade mark and an action for passing off the goods of the defendants 
as the goods of the plaintiffs ; and that the learned Judge has not borne in mind 
this distinction in deciding the case. We do not agree that the judgment of the 
learned Judge is vitiated by not adverting to this distinction. The learned Judge 
has clearly dealt with the case as an action for passing off. In the plaint it was un- 
equivocally stated that the user by the defendants with the label closely resembling 
the label of the plaintiffs had the effect of passing off the defendants’ goods as the 
goods manufactured by the plaintiffs. The learned Judge has decided the case 
on that footing. It is, of course, not necessary that there should be actual evidence 
that the similarity had deceived the buyers. Sometimes when a plaintiff comes to 
Court expeditiously before any perceptible loss has been sustained it will not be 
possible to adduce evidence of actual deception. Then it would be for the Court to 
find out if an ordinary buyer would or would not be taken in by the close similarity 
between the trade marks adopted by. the two contesting parties. 


We have looked at the two labels and we entirely agree with the learned trial 
Judge that there is similarly between the two to such an extent as would lead an 
ordinary buyer not to make a difference between the two. As the learned Judge 
has pointed out, there will be no opportunity for the purchaser to have these labels 
side by side and then to make a decision himself. 


Mr. Srinivasagopalachariar, next contended that the onus was wrongly thrown 
on the defendants to establish that they had been using the impugned label from a 
very long time without any objection on the part of the plaintiffs. But we do not 
think so. The plaintiffs’ case was simply this : that they were using this particular 
label with the device of a chair for a considerably long period and that only recently 
the defendants had begun to use a label which very closely resumbles their own, 
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It is the defendants who pleaded that they had been using exactly similar labels from. 
a long time and, therefore, it is incumbent on them to prove their case. There is 
one circumstance which is clinching, namely, that if the defendants had been using 
a similar label from a long time and they found that the plaintiffs were using a label 
closely resembling theirs, they would have taken proceedings to prevent the plaintiffs. 
from using the label and the very fact that they neyer made any such complaint 
certainly inclines one to accept the version of the plaintiffs. The evidence on either- 
side is very meagre but it cannot be said that the learned Judge’s finding is not sup-- 
ported by the evidence on record. We have no hesitation in.agreemg with the- 
learned Judge’s conclusion that by the use of the label closely resembling the label. 
of the plaintiffs in size, colour and design, the defendants were passing off their gods. 
as those of the plaintiffs. The plaintiffs are entitled to the relief of injunction res-- 


training the defendants from so doing. 


Mr. Srinivasagopalachariar complained that the learned Judge did not give- 
a definite finding on one of the issues based on section 20 of the Trade Marks Act.. 
Evidently, this was not pressed before the learned Judge, but, in any event, we find 
that there is no substance in this plea. Section 20 of the Trade Marks Act, .1940;. 


runs thus:. 


‘*(1) No person shall be entitled to institute any proceeding to prevent, or to recover damages. 
for, the infringement of ‘an unregistered trade mark unless such trade mark has been continuously- 
in use since before the 25th day-of February, 1937, by such person or by a predecessor in.title of his 
and.-unless an application for its registration, made within five years from the commencement of this. 
Act, has been refused ; and the Registrar shall, on application in the prescribed manner, grant a 
certificate that such application has been refused. 

. (2) Nothing in this Act shall be deemed to affect rights of action against any person for passing- 
off goods as the goods of another person or the remedies in respect thereof.” 


Having regard to sub-section (2) which expressly saves the rights of action 
against any person passing off goods, we fail to see how the suit is barred by the pro-- 
visions of this section. In our-.opinion, section 20 in no way bars the present suit.. 
This objection must be overruled. ; 

Finally Mr. Srinivasagopalachariar took exception. to the form of the decree.. 
The decree runs thus: 


“ (1) That S. M. Syed Haji Abdul Rahiman & Co., the defendants herein, their servants- 
and agents be and are hereby restrained by a perpetual injunction from using the label or trade- 
mark Exhibit P-2 or Exhibit D-1 (annexed hereto) with the device of the chair, arid that there be- 


no objection to their using the said device without the chair.” j 


Learned counsel drew our attention to the ruling reported in Munnalal Serowjee- 
v. Jawala Prasad! and Shanmuga Nadar v. Shanmugavel Nadar®, and the observations. 
occurring in the judgment of the learned Judge who decided Lissen, Ltd. v. Harley®.. 
In the last case an order was passed restraining the defendants from selling or 
offering for sale any batteries under a label containing the word ‘ Lissen ’ or under- 
any label calculated to deceive, without clearly distinguishing the said batteries from. 
the batteries of the plaintiff. In Shanmuga Nadar v. Shammugavel Nadar®, Patanjali 
Sastri, J., (as he then was ) granted an injunction in the following terms : 

“ An injunction restraining the appellant and his father from using the term ‘Shanmugam’ in 
connection or association with beedies as a descriptive term thereof or from using any trade name- 
or trade mark in which the term ‘ Shanmugam’ occurs or from carrying on business in the Amba- 
samudram Taluk in the firm name in which the word ‘ Shanmugam’ occurs without taking reason- 
able precaution to clearly distinguish the business carried on or beedies manufactured or sold by’ 
the defendants from the business carried on and the beedies manufactured by the plaintiff.” 


Fletcher, J., in the Calcutta case (Munnalal Serowjee v. Jawala Prasad), (a similar- 
case) granted an injunction in the following terms : 

“ An injunction restraining the defendants from selling or offering for sale ghee not prepared. 
or manufactured by the plaintiff in canisters having embossed thereon a flower on a stem with leaves. 
(the flower being in the shape of an ellipse with an indented circumference) without clearly distin— 
guishing such ghee from the plaintiff’s ghee.” 





1. (1908) I.L.R. 35 Cal. 311. . 3. (1929) 46 R.P.C. 10. 
2. (1940) 1 M.L.J. 749. a 
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Johnston `v. ‘Orr Ewing? is‘a case which resembles ours substantially. There 
‘the resemblance was in respect of the devices used in the label to indicate the 
goods of the contesting parties. In that case there was no evidence of actual 
‘deception ; but the Court found that there was a possibility of such deception. In 
the result an injunction was granted to the aggrieved plaintiff in the following 
‘manner : 


“To restrain the defendants, their servants, workmen and agents, from affixing or causing to be 
-affixed to any Turkey red yarn not dyed by the plaintiffs, the ticket marked B,and from using two ele- 
‘phants on any ticket used on Turkey red yarn, without clearly distinguishing such ticket from the 
plaintiffs’ ticket mentioned in the pleadings, being the Exhibit marked A referred to in the said depo- 
sitions, so as to represent or induce the belief that any of the said yarn was dyed by the plaintiffs.” 

Mr. Krishnamurthi Aiyar who appeared for the respondents did not seriously 
take exceptién to the injunction being passed in such a manner. We therefore 
modify the injunction embodied in the decree of Ramaswami Goundar, J., and 
instead of the said injunction we grant the following injunction : 

“That S. M. Syed Haji Abdul Rahiman & Co., the defendants herein, their servants and 
cagents be and are hereby restrained by perpetual injunction from using the label or trade mark Exhi- 
bit P-2 with the device of the chair without clearly distinguishing such label from the label used by 


the plaintiffs marked Exhibit P-1 so as to induce the belief that the: lunghis sold under the said trade 
mark are the lunghis manufactured by the plaintiffs”. 


Except for this modification of the decree, the appeal is dismissed. No costs. 
R.M. — : Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.] 
PRESENT :—Mr. Justice RAJAGOPALAN. 


M. Ramiza Bi Saheb . .. Petitioner* 
a. 
The Income-tax Officer, Circle IV, Madras .. Respondent. 


Income-tax Act (XI of 1922), section 16 (3) (a)—Minor son admitted to the benefits of partnership of 
which mother is a partner—Income of minor cannot be included in the mother’s income for purposes of assessment— 
Section 31 (4)—Revised orders of assessment—Notics to the assessee. 


Under section 16 (3) (a) of the Income-tax Act the share income of the minor son who has 
‘been admitted to the benefits of the partnership should not be included in the share income of the 
mother from the firm of which she is a partner, for the purpose of assessment. 


Under section’31'(4) of the Act when the revised orders of assessment are issued bythe appellate 
authority the original orders of assessment ceased to be operative. The liability of the assessee has to 
be determined only under the revised orders of assessment. It was therefore not necessary for the 
assessee to challenge the validity of the original orders of assessment in any proceedings. The peti- 
tioner (mother) had a right to contend and establish if she could, in the proceedings to revise the 
original orders of assessment that section 16 (3) (a) did not authorise the inclusion of the share income 
of the minor son in her share income for assessment. 


In the circumstances of the case failure to give notice about the revision of assessment vitiated 
the exercise of jurisdiction. 


Commissioner of Income-tax v. Sodra Devi, (1958) S.C.J. 1 : (1958) 1 M.L.J. (S.C.) 1: (1958 
An.W.R. (8.C.) 1: (1957) 32 I.T.R. 615, followed. ot ) (1958) 1 


Petition praying that in. the circumstances stated therein and in the affidavit 
filed with W.P. No. 1220 of 1956 on the file of the High Court, the High Court will 
be pleased to issue writs of certiorari calling for the records and quash the orders of 
the Income-tax Officer, Circle IV, Madras, in G.I. No. 171-7/54-55, dated 4th 
May, 1956, for the assessment year 1954-55, G.I. No. 171-r/55-56, dated 28th June, 
1956, for the assessment year 1955-56 and G.I. No. 171-r/53-54, dated 4th May, 
1956, for the assessment year 1953-54 respectively. 





1. (1882) L.R. 7 A. G. 219. 
« *W.P. Nos. 1217, 1218 and 1220 of 1956. 2 and January, 1959. 
(12th Pausa, 1880 Saka). 
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T. V. Viswanatha Iyer and S. Narayanaswami, for Petitioner in all the petitions. 


C. S. Rama Rao Sahib, Special Counsel for Income-tax on behalf of the 
Respondent in all the petitions. 


The Court made the following 


Orper.—Ahmed Batcha, the husband of the petitioner, and his son Abdul: 
Rahman traded in partnership. The name of the firm was Malang Trading Com- 
pany. After the death of these two, the petitioner and Qumarunnissa, the widow 
of Abdur Rahman, entered into a partnership, evidenced by the partnership deed 
dated 6th March, 1952, and continued the business under the same name. The peti- 
tioner’s minor son Hayat and Qumarunnissa’s minor son Ahmed Batcha were 
admitted to the benefits of the partnership, each of the minors was allotted a four 
annas share. The petitioner had a seven annas share, and Qumarunnissa, a one 
anna share. 


For the assessment years 1953-54, 1954-55 and 1955-56 the Income-tax Officer 
refused to grant registration under section 26-A to Malang Trading Company,. 
and he treated it as an association of persons for purposes of assessment to tax. The 
assessees appealed to the Assistant Commissioner. He granted registration and 
directed the Income-tax Officer to make the consequential revisions of the assess- 
ments he had already completed. 


Meanwhile, the Income-tax Officer had completed the proceedings to assess. 
the petitioner, and in each of three years 1953-54, 1954-55 and 1955-56 the petitioner 
was assessed in the status of an individual. The assessment proceedings for 1953-54, 
1954-55 and 1955-56 were completed respectively on 21st July, 1953, 28th July, 
1955 and 28th October, 1955. In those proceedings the share income of her minor 
son Hayat from Malang Trading Company was taken into account for the purpose 
of determining the rate at which the tax had to be assessed on the petitioner’s in- 
come. In the assessment years 1954-55 and 1955-56 the petitioner was treated as 
having no assessable income. The main source of income was the profits of the 
Malang Trading Company, and that, it should be remembered, was separately 
assessed as constituting an association of persons. Against these orders of assessment 
the petitioner did not prefer any appeals, but, then it should be remembered there 
was no demand, at least for 1954-55 and 1955-56. 


It was the partners of Malang Trading Company that appealed to the Assis- 
tant Commissioner against the orders of the Income-tax Officer treating them as. 
an association of persons and refusing the registration they had sought under sec- 
tion 26-A of the Act. The appeals in respect of the assessment for the years 1953-54. 
and 1954-55 were disposed of by the Assistant Commissioner on gth January, 1956, 
and the appeal in relation to the 1955-56 assessment was disposed of on 28th April, 
1956. The result was that Malang Trading Company had to be assessed as a regis- 
tered firm, That necessitated the revision of the assessment of the petitioner’s in- 
come in the three years in question, taking into account the share of the profits of 
the registered firm. 


On 4th May, 1956, the Income-tax Officer issued revised orders of assessment 
for the assessment years 1953-54 and 1954-55. On 28th June, 1956, he revised 
the assessment for the assessment year 1955-56. In all the three years the share in- 
come of the petitioner’s minor son Hayat from the profits of the registered firm 
Malang Trading Company was included in the petitioner’s income under the pro- 
visions of section 16 (3) (a) of the Income-tax Act. No notice was given to the 
petitioner before the assessments were revised, and she was given no opportunity of 
making any representations at that stage. 


The petitioner applied under Article 226 of the Constitution for the issue of 
writs of certiorari to set aside the revised orders of assessment dated 4th May, 1956 
and 28th June, 1956. W.P. No. 12170f 1956 related to the assessment year 1954-55, 
W.P. No. 1218 of 1956 to the assessment year 1955-56 and W.P. No. 1220 of 1956, 
to the assessment year 1953-54. . 
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The validity of the revised orders of assessment was challenged by the learned 
counsel for the petitioner on two grounds: (1) the revision was without notice to 
the petitioner and without giving her an opportunity to show cause against the re- 
vision on the lines ultimately adopted by the Income-tax Officer; (2) the 
Income-tax Officer had no jurisdiction to levy a tax on the petitioner on the share 
income of her minor son Hayat, though Hayat had been admitted to the benefits. 
of the partnership. 


The second ground is certainly well taken. The question at issue, whether 
under section 16 (3) (a) the share income of a minor son from the partnership 
of which the mother also was a partner could be included for the purpose of assess-- 
ment in the mother’s income, is concluded by the decision of the Supreme Court 
in Commissioner of Income-tax v. Sodra Devit. The Supreme Court held: 

“In computing the total income of a mother, the income of het child arising from the admission 


of the minor to the benefits of the partnership in a firm of which the mother is a partner cannot be 
included under section 16 (3) (a) (ii).” 


In my opinion, in the circumstances of this case, the failure to give an opportu-. 
nity to the petitioner to be heard before the assessments were revised vitiated the exer- 
cise of the jurisdiction the Income-tax Officer had to revise the assessments. The 
Income-tax Officer had jurisdiction to revise the assessments in the case of the peti- 
tioner. In fact he was bound to do so under section 31 (4) of the Act, to comply 
with the directions’given by the Appellate Authority in the appeals preferred by the 
Malang Trading Company. No doubt no specific provision is made in section 31 (4) 
for the issue of a notice to the assessee before the assessments are revised. But by 
about the middle of 1956, when the Income-tax Officer undertook the revision of 
assessments, the question had been raised whether section 16 (3) (a) authorised the 
inclusion in the mother’s income, for the purpose of assessment, the share income of 
the partnership profits of her minor child. “That question was finally concluded by 
the decision of the Supreme Court rendered on 17th May, 1957 in Commissioner of” 
Income-tax v. Sodra Devit. Whether the Income-tax Officer, who certainly could 
not have had the benefit of the ruling of the Supreme Court given in 1957 when he ` 
completed the revision in 1956, would have taken the same view is not the question. 
The petitioner should, I think, in the circumstances of this case have been given. 
an opportunity to show cause against the inclusion of her minor son’s income in 
hers for the purpose of assessment. , 


It is true, as the learned counsel for the Department pointed out, that the peti- 
- tioner had a statutory remedy open to her. She could have invoked the revisiona I 
jurisdiction vested in the Commissioner and she did not. That, however, in the 
circumstances of this case, may not be sufficient to refuse relief to the petitioner, if 
she is otherwise entitled to it, that is, if she is otherwise entitled to the issue of writs 
of certiorari, ex debito justitiae. The question is really one of jurisdiction. In view 
of the decision of the Supreme Court in Commissioner of Income-tax v. Sodra Devi’, 
it will have to be held that the Income-tax Officer had no jurisdiction to include 
in the petitioner’s income the share income of her minor son, in the sense the law 
did not authorise such an inclusion. : l 


The learned counsel for the Department urged that ‘the question of the peti- 
tioner’s liability to have her minor son’s share income included in hers for the purpose 
of assessment was concluded by the original orders of assessment dated 21st July, 
1953, 28th July, 1955 and 28th October, 1955 respectively, and that even had an 
opportunity been given to the petitioner to show cause against the revision of assess- 
ment in compliance with the directions given by the Appellate Assistant Gommis- 
sioner under section 31 (4) of the Act, it would not have been open to the petitioner 
to challenge in the subsequent proceedings the correctness or otherwise of the decision 
of the Income-tax Officer in the original orders of assessment, that the petitioner 
was liable under section 16 (3) (a) to be taxed on the share income of her minor son 





1. (1958) 8.G.J. 1 : (1958) 1 M.L.J. (S.G.) 1 : (1958) 1 An.W.R. (S.G.) 1 : (1957) 32 I.T.R. 615° 
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also. The same argument was presented in a slightly different aspect. “The learned 
counsel for the Department urged thatthe basis of the original orders of assessment 
stood and became final. There was only a substitution of figures which had to be 
done in compliance with the directions given .under section 31 (4) of the Act. 


.I am unable to accept the contention of the learned counsel for the Department, 
that it was only a case of substitution of figures. When the revised orders of assess- 
ment were issued the original orders of assessment ceased to be operative. The 
liability of the petitioner has to be determined only under the revised orders of assess- 
ment issued in 1956. It was not therefore necessary for the petitioner thereafter 
to challenge the validity of the original orders of assessment in any appropriate prp- 
ceedings. The principle of res judicata can have no application either. The learned 
counsel for the assessee was, in my opinion, well-founded in his contention, that the 
petitioner had a right to contend and establish, if she could, in the proceedings to 
revise the original assessments that section 16 (3) (a) did not authorise the Income- 
tax Officer to include in her income the share income of her minor son. That the 
share income of the minor son was taken into account for the purposes of computation 
in the original assessment proceedings can therefore be no bar to the investigaton of 
the question, whether, when the Income-tax Officer revised the orders and issued 
in effect fresh orders of assessment, he had jurisdiction to include in the petitioner’s 
assessable income the share income of her minor son, and whether section 16 (3) 
(a) conferred the jurisdiction on him to order such inclusion, 


Neither of the objections urged by the learned counsel for the Department is 
therefore a bar to the exercise of discretion in favour of the petitioner to grant her 
the relief to which she is entitled, .as I have pointed out earlier, ex debito justitiae. 


As I have already pointed out the petitioner’s right to have her minor son’s 
income from the partnership excluded fromm hers is concluded by Commissioner of 


Income-tax v. Sodra Devi}. 


The rule nisi in each of these cases is made absolute, and the revised orders of 
‘assessment of the. Income-tax Officer dated 4th May, 1956 and 28th June, 1956, will 
stand set aside by the issue of writs of certiorari. That in effect, means the Income- 
tax Officer will have to carry out afresh the statutory duty imposed upon him by 
section 31 (4).of the Act to revise the assessment of the petitioner’s income for the 
three years in question. 


The petitioner will be entitled to her costs in one petition, W.P. No. 1217 of 1956- 
Counsel’s fee Rs. 250. There will be no order as to costs in the other two writ peti- 
tions. 

V.S. l ——— Rule nisi made absolute. 

IN THE HIGH COURT .OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice RAMACHANDRA AYYAR. 


P. Karuppannan and another’ ; .. Petitioners* 
v. 
Sadaya Maistry and others j .. Respondents. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), sections 41 (2) and 50—Suit to set aside a 
summary . decision—Court-fee payable. 


Section 41 (2) of the Madras Court-Fees and Suits Valuation Act provides for valuation of suits 
to set aside a summary decision of a civil or revenue Court. Section 50 is in the nature of a residuary 
.section providing for cases not otherwise provided for in the Act. In suits to set aside a summary 
order it is not correct to say that the subject-matter of the suit is the summary order itself. Such suits 
contemplate the adjudication of title and are not mere appeals from the summary orders. Hence it 
cannot be said as a rule that such suits are incapable of valuation. Under the new Madras Court-fees 
Act such suits are divided into two categories—those capable of valuation and those which are not so 








1. (1958) S.C.J. 1 : (1958) 1 M.L.J. 1 (S.G.) : (1958) 1 An.W.R. (S.C.): 1 (1957) 32 L.T.R. 615. 
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capable. Incidental reliefs such as injunction or possession will not alter the character of the suit so 
long as the subject-matter of the suit has a market value. The subject-matter of such suits should 
be held to be what the summary orders were concerned with, viz., the immoveable property and 
Court-fee has to be paid on the proportionate market-value as laid down in section 41 (2) of the Act. 
Petition under section 115 of Act V of 1908, praying the High Court to revise the 
. Order of the Court of Subordinate Judge of Nilgiris, at Ootacamund, dated 1 3th 
October, 1958 and made in O.S. No. 10 of 1958. 
Messrs. Pais, Lobo and Alvares, for Petitioners. 


The Government Pleader (K. Veeraswami) and K. Vaitheeswaran, for Respondents 
The Court delivered the following 


* Jupement.—This revision petition is directed against the finding on issue No. 12 
in O.S. No..10 of 1958, on the file of the Sub-Court, Nilgiris, Ootacamund, relating 
to Court-fee payable on the plaint. 


The plaintiffs are the petitioners. They obtained a decree for possession of 
certain properties in O.S. No. 81 of 1951 against the first respondent, but when they 
proceeded to execute the decree, they were obstructed by respondents 2 to 4. There- 
upon, they filed E.A. No. 149 of 1956 under Order 21, rule 99, Civil Procedure Code, 
for removal of obstruction. That application was dismissed. O.S. No. to of 1958 
was instituted to set aside the order passed in E.A. No. 149 of 1956. The petitioners 
valued the suit as if the subject-matter had no market-value, and fixed Rs. 400 for the 
purpose of jurisdiction and paid a Court-fee of Rs. 30.under section 50 (3) of the 
Madras Court-fees Act. The suit was contested by the respondents, and one of the 
issues raised related to the Court-fee payable on the plaint. The learned Subordinate 
Judge held that section 41 (2) of the Madras Court-fees Act, 1955, would apply to 
the case, and that the Petitioners should value the relief on one-fourth of the market- 
value of the property, forming the subject-matter of the suit, that is, the property 
in réspect of which. a decree for possession was passed in O.S. No. 81 of 1951. He, 
accordingly, directed the Petitioners to ' make necessary amendments to the 
plaint and pay the requisite Court-fee. The Petitioners have filed this Civil Revi- 
sion Petition, questioning the correctness of the order of the lower Court. 

Section 41 (2) of the Court-Fees Act states :— 


“In a suit to set aside any other summary decision or order of a Civil o 
subject-matter of the suit has a market value, fee shall be computed on o 
and in other cases, fee shall be payable at the rates specified in section 50”. 
Section 50, which is in the nature of residuary section, provides for suits not otherwise 


provided for in the Act. That prescribes a Court-fee of Rs. 30 if the value of the 
subject-matter were Rs. 5,000 or below. 


The learned counsel for the Petitioners contended that the suit does not relate to 
‘any property but is concerned only with the setting aside of his summary order passed 
in E.A. No. 149 of 1956, and that the subject-matter of the suit should be held to be 
the summary order itself, which could have no market-value, and that, therefore, the 
Court-fee payable was only under section 50. In support of that contention, reference 
was made to the principle established in Phul Kumari v. Ghanshyam Misra, In that 
case, defeated claimant in execution proceedings filed a suit for declaration of the 
rights to the property and for an injunction to restrain the other party from executing 
the decree. ‘The Privy Council held that the suit was in essence one to review the 
summary decisions in the Claim Petition, and that Article 17 (1) of Schedule II of the 
Court-fees Act of 1870 would apply to the case. Under the Court-fees Act (VII of 
1870) it had been consistently held that although a suit was for the purpose of setting 
aside a summary decision and also for incidental reliefs like injunction, possession, 
etc., the suit was substantially one for setting aside the summary order and would 
fall under Article 17 (1) of Schedule II of the Court-fees Act of 1870, and the fee 
chargeable would be only that mentioned therein, Vide Sakharam Khulkarni v. 


Govind Babaji®, Udai Chand Lal v. Firm Pannalal Champalal® and Kalliani Kutti v, 


Kunhilakshmi*. Under that provision, a fixed Court-fee was payable in respect of suits 
1. (1908) I.L.R. 35 Cal. 202. °. 3. ALR. 1941 Pat. 174.. 
2. (1884) I.L.R.9 Bom. 20. _ 4. (1947) 1 M.L.Jar. 
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for altering or setting aside a summary order. The decision referred to accepted 
the principle that where the substantial relief was to set aside the summary order, the 
fact that incidental reliefs were prayed for could not alter the nature of the suit and 
that the Court-fee should be paid under Article 17 (1) of Schedule II. Those deci- 
sions did not proceed on the basis that a suit to set aside a summary decision was neces- 
sarily incapable of valuation but that there was a specific provision in the enactment 
prescribing a fixed fee for such suits. But under the Madras Court-fees Act of 1955 
suits to set aside summary orders are divided into two categories, those in which the 
subject-matter is capable of valuation and those in which it is not so capable. The 
principle that where a suit is substantially one to set aside a summary order, the 
inclusion in the suit of incidental reliefs like injunction, possession, etc., will not alter 
the character of the suit, would also apply to cases under the new enacfment. But 
even so, the question would still be as to whether the subject-matter of a particular 
suit to set aside a summary order has a market value. 


The contention that a summary order itself should be deemed to be the subject- 
matter of the suit cannot be accepted. Both under Order 21, rule 63 and Order 21, 
rule 103, Civil Procedure Code, it is not propriety of the preceding summary order 
that would be in question. It is well settled that an application under Order 21, 
rule 58, is concerned only with the question of possession and those under Order 21, 
rules 99 and 101, with the question whether the obstructor was in possession in his 
own right. The suits to contest those orders which are summary in their nature 
contemplate the adjudication of title. They are not mere appeals from the sum- 
mary orders though for certain purposes they have been construed to be a continua- 
tion of the earlier proceedings. Under Order 21, rule 63, Civil Procedure Code, 
the plaintiff will have to establish the right which he claims in the property in dis- 
pute. Under Order 21, rule 103, he will have to establish the right which he claims 
to the present possession of the property. Thus, in either case, the question of title 
to the property would necessarily have to be adjudicated. ; 


In Kaleswara Mills, Lid. v. Govindaswami Naicker!, it was held that a suit under 
Order 21, rule 103, was not one for mere determination of the question of possession of 
the parties concerned, but the establishment of the right or title by which the plaintiff 
claimed to the present possession of the property. It cannot, therefore, be said that 
the subject-matter of the suits are the summary orders themselves ; it would be more 
appropriate to state that the subject-matter of the suit was the title to the property 
which was the subject-matter of the claim, obstruction or re-delivery proceedings, 
as the adjudication of title to that property would be involved in the suits. Accord- 
ing to the Concise Oxford Dictionary, the word ‘subject’ means ‘theme, discussion 
or representation or matter to be treated or dealt with.’ Therefore, the subject- 
matter of a suit would mean a matter to be treated or dealt with in the suit. It can- 
not be disputed that the main matter to be dealt with in the suit (be it under Order 
21, rule 63 or Order 21, rule 109) is title to the property which was the subject of the 
claim or obstruction proceedings. It would follow that the subject-matter of such 
suits would be the property and not the order. In Krishnaswami Naidu v. Somasunda- 
ram Chettiar®, question arose as to the proper valuation of a suit under section 283 
corresponding to Order 21, rule 63. It was held that the value of the subject-matter 
of the suit should be taken to be the amount for which the attachment was made. 
It is implicit from that decision that the subject-matter would be capable of valua- 
tion. In Sankarachariar v. Lakshmanan Chettiar®, a question arose as to the valuation 
for the purposes of jurisdiction of a suit to set aside a summary order concerning 
immoveable property. Section 14 of the Madras Civil Courts Act provided for the 
valuation of suits, the subject-matter of which was land, house or garden. It was 
held that a suit under Order 21, rule 63, to set aside a summary order would come 
within that section and the subject-matter of the suit should be held to be what the 
summary order was concerned with, viz., the immoveable property. Iam of opinion 
that the interpretation of the words ‘subject-matter’ in that decision would be appli- 
(ee a ee ee 
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cable to section 41 (2) of the Court-fees Act as well. In the instant case, the subject- 
matter of the suit would be the property in respect of which delivery was sought but 
refused. That property is capable of valuation and has to be valued for the purpose 
of Court-fee under section 41 (2) on one-fourth its market-value. 


The order of the lower Court is, therefore, correct. This Civil Revision Peti- 
tion fails and is dismissed. ‘There will be no order as to costs. 


R.M. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
° Present :—Mnr. Justice SUBRAHMANYAM. 
S.T. Pankajammal .. Appellant* 
-v ; 
S. Sambandamurthi Mudaliar and others .. Respondents. 


Civil Procedure Code (V of 1908), section 73 (1) and Limitation Act (IX of 1908), Article 62—Limita- 
tion for suits claiming rateable distribution—Time—How computed. 


Under Article 62 of the Limitation Act the time from which limitation runs for a suit against a 
defendant claiming rateable distribution under section 73 (1) of the Civil Procedure Code is the time 
when the defendant received the money. For purposes of Article 62 of the Limitation Act the defend- 
ant must be deemed to have received the money on the date of confirmation of the sale in cases 
where the defendant himself purchases and sets-off the sale price against his decree. 

Appeal against the Decree of the District Court of Chingleput in Appeal Suit 
No. 166 of 1956, preferred against the Decree of the Court of the District Munsif 
of Kancheepuram in Original Suit No. 63 of 1954. 


K. S. Desikan and K. Raman, for Appellant. 
A. Narasimhachari and A. N. Rajagopalan, for Respondents. 


The Court delivered the following . 


Jupvcment.—The dispute is between decree-holders who obtained decrees 
against the same judgment-debtor. The plaintiffs obtained a decree for Rs. 640-12-9 
in S. C. No. 874 of 1930 on the file of the District Munsif’s Court, Kancheepuram. 
The defendant obtained a decree against the same judgment-debtor in S.C. No. 179 
of 1932 on the file of the Subordinate Judge, Chingleput. The defendant filed E.P. 
No. 270 of 1946 on 16th December, 1946, for attachment and sale of the judgment- 
debtor’s properties in execution of her (the defendant’s) decree. The plaintiffs filed 
E.P. No. 166 of 1946 on 6th March, 1956, for attachment and sale of the same pro- 
perties. The properties were sold on 21st March, 1949, in the execution petition 
filed by the defendant. Leave to bid and set-off the decree amount had been 
granted to the defendant. The sale price was Rs. 2,005. Since it was less than the 
amount due to the defendant, set-off was allowed as to the whole of the price. The 
sale was confirmed on 17th July, 1952 and part satisfaction of the defendant’s decree 
was recorded that day. The E.P. namely E.P. No. 166 of 1946 filed by the plaintiffs 
was dismissed on 12th December, 1952, on the ground that the properties had been 
sold in the defendant’s execution petition. The plaintiffs applied that the defendant 
be compelled to bring into Court money sufficient to satisfy the plaintiff’s claim for 
rateable distribution unde section 73, Civil Procedure Code. That application was 
dismissed. Consequently, the plaintiffs instituted the suit, which has given rise to 
this second appeal, praying for recovery of the money due to be paid to them by way 
of rateable distribution. The suit was instituted on 2nd March, 1954. The learned 
District Munsif, who tried the suit, held that the suit was barred by time. The learned 
District Judge on appeal reversed that finding and, holding that the suit was in time 
granted the plaintiffs a decree. The point is whether the suit is in time. 


That, on the question of limitation, the suit is governed by Article 62 of the 
Limitation Act is conceded by both parties. Article 62 is in these terms : 
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‘ oe fiom which period::. 
Description of Suit. Period of limitation.. cf ae forum. ©. 
- 62. For money payable by the defendant . Three years ' a. When the money: is received. 


‘to the plaintiff for money received by the’ 
defendant for the plaintiff’s use. ; 





The time from which limitation begins to run is the time when the defendant received 
‘the money. The defendant did not actually receive any money in this case. The 
price which, if the purchase had been made by a third. party, would have been 
deposited in Court, was set-off by the defendant against the amount due to her 
on her decree, But’ permisssion to bid and set-off granted under Order-21, rule 72, 
is always subject to the provisions of section 73. ‘Therefore, since the ‘plaintiffs 
were entitled to rateable distribution, the defendant should, before the sale was ` 
confirmed, have been directed to bring into Court the money needed to satisfy he 
plaintiffs’ claim under section 73, Civil Procedure Code. That was not done. 
But that could not affect the plaintiffs’ right to rateable distribution; that.right 
-had to be enforced by suit. Since the money remained all the time in the defen- 
-dant’s Hands, the expressions “‘money received by the defendant” and ‘“‘when the 
money is received” occurring in Columns (1) and (3) of Article 62 of the Limitation 
Act, should, on the facts of this case, be read as the equivalent respectively of the 
expressions ‘ ‘money deemed to be received by the defendant” and “when the 

money is deemed to be received.” 


The defendant-appellant’s learned counsel argues that the money must be 
deemed to have been received by the defendant on the date of the sale, namely, 
gist March, 1949. In support of that proposition learned counsel relies on Sait 
Punnamchand v. Vijjappu Satyanandam’, The facts in that case were these. The 
decree-holder in whose execution petition the property was sold had obtained leave 
‘to bid and set-off. Under the leave granted to him, he had set-off against the 
purchase money the «decree amount due to him. Later, on the same day, but 
Subsequent to the sale, certain other persons, who had obtained decrees against 
the judgment-debtor, applied for execution and they claimed rateable distribution 
out of the money in the hands of the decree-holder in whose petition the property 
had been sold. It was held that they were not entitled to rateable distribution. 
‘The decision turned on the EPE of the US “receipt of assets” in 
section 73 (1) which enaçts :. 


“ Where assets are held by a Court and more persons than one have, before the receipt of such 
‘assets, made application to the Court for the execution of decrees for the payment of money passed 
against the same judgment-debtor and have not obtained satisfaction thereof, the assets, after deduct- 
ing the costs of realisation, shall be'rateably. distributed ` among all such persons.’ 


It was held in that case that the assets had been received in the executing Court 
at the time of the sale and set-off and that, since those other decree-holders had 
not filed an application before the sale, they were not entitled to rateable distri- 
bution. ‘But let us suppose that those other decree-holders had filed applications 
for rateble distribution a day before the date of the sale. In that event, they 
would have been entitled to rateable distribution notwithstanding that no money 
(other than poundage) was paid into Court by the decree-holder purchaser. Under 
section 73, the question of rateable distribution arises only where assets are held by 
a Court. In case where a decree-holder purchaser sets-off the purchase money 
against the decree amount due to him, assets are deemed to be held by the Court for 
the purpose of enabling other decree-holders who have applied for execution before 
the date of the sale to obtain rateable distribution under section 73 of the Civil Proce- 
dure Code. That is to say, for the purpose of section 73 (1), money, which is in the 
hands of the decree-holder purchaser, he having set-off the purchase money against 
the decree amount payable to him, is deemed to have been received by the Court and 
` to be held by the Court. The point for decision in Sait Punnamchand v. Visippu 
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Satyanandam}, related to the construction. of the expression “receipt of assets” in sec- 
tion 73, that is to say, receipt of assets by the Court. That decision is not relevant in 
considering the expression “‘when the money is received” in Article 62 of the Limita- 
tion Act, Which deals with the point of time when the money is received. or should be 
deemed to be received not by the Court which sells the property but by the decree- 
holder who receives the money in satisfaction or part satisfaction of his decree. 


_ Under section 73 (2), a person entitled to rateable distribution, but not granted 
rateable distribution in execution, may instituté’a suit to enforce his rights as against 
a person who is not entitled to receive the sale proceeds and yet is paid the money. 
_Im¢ghis case, the decree-holder purchaser not being entitled to receive the money, 
which was liable to be paid to the plaintiffs, the suit is filed by them to recover the 
‘money. Imra case where a third party purchaser deposits the purchase money, the 
‘money would not be paid to the decree-holder at whose instance the property is 
‘sold until after confirmation of the sale ; that is to say, there would be no receipt of 
money by a person in the position of the defendant in this case until the date of 
confirmation of the sale. The correct order to pass in the defendant’s execution. peti- 
‘tion was to call on her to bring to Court the money payable to the plaintiffs under sec- 
‘tion 73, Civil Procedure Code and to confirm the sale after she deposited the money, 
or, if she failed to deposit the money within the time allowed, to set aside the sale. 
‘In the circumstances, the payment to her of the money which was payable to the 
plaintiffs could be said to have occurred only on the date on which the sale was con- 
firmed without her being called upon to deposit, for the benefit of the plaintiffs, the 
money to which they were entitled under section 73 (1), Civil Procedure Code. I 
find that, for the purpose of Article 62 of the Limitation Act, the defendant must be 
‘held to have received the money on the date of confirmation of the’sale, namely, 
17th July, 1952, and, since the suit was filed within three years from the date, the suit 
was in time. i s 7. i ass 

‘The appellant’s learned counsel states that the plaintiffs’ E.P. No. 166 of 1946 
was barred by time. That point is taken on the basis of the statement made in the 
plaintiffs’ execution petition regarding the result of the earlier proceedings. The 
plaintiffs state in that execution petition that a petition filed by them on 6th October, 
1932, was dismissed, that the next petition filed by them’ on 25th October, 1935, 
was, returned and that the third petition filed by them on 25th October, 1938, was 
dismissed after notice. The appellant’s learned counsel argues that the petition 
dated 25th October, 1935, which is said to have been returned cannot be availed of 
for the purpose of limitation. That argument involves investigation into facts 
relating to the petition, dated 25th October, 1935. No plea that the respondents’ 
execution petition E.P. No. 166 of 1946 was barred was taken in either of the lower 
Courts. Ifthe point were taken, the respondents might have been in a position 
to plead facts showing that the petition was in time. A plea involving investigation 
of facts cannot be entertained in second appeal. i i 


The second appeal is dismissed. In view of the delay on the part of the plaintiffs 
in instituting the suit, which has given rise to the second appeal, the plaintiffs will 
bear their own costs in second appeal. No leave, 


RM. `` as Appeal dismissed” 


i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BASHEER AHMED SAYEED. 


South Madras Electric Supply Corporation, Tiruchirapalli ..° Appellant* 
v. 
T. L. Jagannatha Ayyar and another .. Respondents. 


Electricity Act (IX of 1910), section 12—Scope—Suit for removal of posts supporting the High Tension 
Electric Lines fixed without the permission of the owner—Civil Court has jurisdiction to entertain. 


Under section 12 of the Electricity Act it is only where support for an aerial line or any.stgy or 
strut that has been fixed to secure the aerial line and if any owner or occupier of a building or land of 
such support, stay or strut shows sufficient cause, the. District Magistrate or the Commissioner of 
Police as the case may be, may by an order in writing direct any such support, stay or strut to be 
removed or altered. Section 12 (3) empowers the authority concerned when making an order under 
section 12 (2) to fix the amount of compensation or of annual rent or of both which should be paid 
by the licensee to the owner or occupier. . 


Where the suit is one for directing the removal of the posts supporting the High Tension Electrical 
Lines that have already been fixed without the permission of the owner and without any authorisation 
from the District Magistrate or the Commissioner of Police, it does not fall within the ambit of the provi- 
sions of section 12 of the Act. The civil Court has jurisdiction to decide the dispute. 


It is a well-established principle of law that unless there is express ouster of the jurisdiction of the 
civil Court it must be presumed that ordinarily a civil Court has jurisdiction and in this case the 
matter in dispute has not been excluded from the purview of the civil Court and there is no provision 
under the Act for its adjudication. 


Case-law discussed. 


Appeals against the Order of the Court of the Subordinate Judge of Sivaganga, 
dated 21st November, 1957 and made in A.S. No. 45 of 1957 (O. S. No. 210 of 
1955, Court of the District Munsif of Manamadurai). 


K. Parasaran and the Government Pleader (B. V. Viswanatha Iyer), for 
Appellant. 


M. Natesan, for Respondents. 


The Court delivered the following 


JupcmenT.—These are two appeals filed against the decision of the learned 
Subordinate Judge of Sivaganga in A.S. No. 45 of 1957 reversing the decision of the 
learned District Munsif of Manamadurai in O.S. No. 210 of 1955. The learned 
District Munsif had held that the suit did not lie in a civil Court and that the proper 
forum was the District Magistrate and therefore dismissed the suit on the preliminary 
issue. On appeal by the Plaintiff the learned Subordinate Judge reversed the 
decision of the District Munsif and held that the civil Court had jurisdiction to try 
the suit. The two defendants who are aggrieved by the order of the learned 
Subordinate Judge have preferred these two appeals. $ 


As a matter of fact it has not been made clear as to what subsisting interest 
the first defendant has in the suit in so far as it has been made clear that the first 
defendant company was taken over by the State Government and the State Govern- 
ment is now managing the entire question of laying the supply lines and distributing 
the electric energy. However, both the Electric Company which has gone out of 
existence and whose place has been taken up by the State Government, and the 
State Government who stepped into the shoes of the Electric Company have 
preferred these appeals. C.M.A. No. 49 of 1958 is by the first defendant Electric 
Company, and C.M.A. No. 147 of 1958 is by the second defendant, the State 
Government. 


The suit that has been preferred by the plaintiff Jagannatha Iyer is for a 
mandatory injunction directing the defendants to remove the high tension lines 
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and posts from the plaintiff’s property and for recovery of Rs. 990 representing 
damages for the period from Ist January, 1953 to ist October, 1955, at the rate 
of Rs. 360 per year, and for recovery of future damages at the same rate. 


The plaintiff’s case is that he is the proprietor of Thattangulam village. With 
a view to supply electric current to Tiruppuvanam town from Manalur, the first 
defendant company had laid high tension electric lines to a length of one mile 
across the plaintiff’s lands and cocoanut topes in the said village. The planting 
of posts to support the lines began at the end of 1951. These operations were objected 
to by the plaintiff, and more especially when the laying of the high tension lines 
was, commenced, but the first defendant’s Engineer wrote a letter to the plaintiff 
dated 12th October, 1951, stating that the arrangement was only a temporary one 
and that the permanent lines will be laid in a different place without any hindrance 
to the plaintiff’s land. Actually after this letter was written, nothing was done in 
order to shift the lines from the plaintiff’s land. The plaintiff would appear to 
have demanded the shifting of the lines as undertaken by the first defendant com- 
pany. Seeing that the first defendant company did not comply with their under- 
taking and the plaintiff having suffered damage to his property, a notice was sent 
on 12th-August, 1954, on behalf of the plaintiff to the first defendant to remove the 
lines and posts within 31st December, 1954, or to pay damages by way of rent from 
Ist January, 1953. The case of the plaintiff was that the action of the first defen- 
dant company was trespass against which the plaintiff was entitled to relief. There- 
fore the plaintiff estimated his loss at Rs. 500 but he was content with claiming only 
Rs. 360 per year and filed the suit to recover this amount and also for a mandatory 
injunction against both the defendants to remove the high tension lines and the 
posts, etc. 


Both the defendants would appear to have contended that the high tension 
lines were finally fixed without any objection on the part of the plaintiff. They 
pleaded that the plaintiff actually required the line to be laid along the said route 
expressing that it would be easier for him to obtain energy for the pump-sets he had 
proposed to erect in his cocoanut gardens. So the plea of estoppel was put forward 
against the plaint allegations. The further plea of the defendants was that the 
land had not been affected in any way, nor rendered uncultivable to any extent 
except at a:few negligible points at which the high tension points had been fixed 
up. Therefore their contention was that the plaintiff had no cause of action. 
Their further plea was that the plaintiff’s claim was obviously misconceived and 
not sustainable in law and that the civil Court had no jurisdiction to entertain the 
suit, and the suit was barred under the provisions of the Indian Electricity Act and 
the Indian Telegraph Act. The question of limitation was also taken up. In 
any event it was contended on behalf of the defendants that the plaintiff was not 
entitled to the relief of mandatory injunction and that the damages claimed were 
excessive. There was a further plea by the second defendant that the statutory 
notice had not been given when the second defendant was impleaded. 


The learned District Munsif framed as many as eight issues and two additional 
issues as well. The third issue among the ten issues was whether the civil Court 
had jurisdiction to entertain the suit, and whether the suit as framed against the 
defendants was not sustainable. This issue was taken up, for trial as a preliminary 
issue and the learned District Munsif after hearing the parties came to the conclusion 
that the suit was not maintainable in a civil Court and that the remedy should have 
been sought before the District Magistrate. Therefore, the learned District 
Munsif dismissed the suit holding on issues 3 and 7 that the civil Court had no juris- 
diction and that the suit was barred by the provisions of the Indian Electricity Act 
and the Indian Telegraph Act. The learned District Munsif largely relied upon 
section 12 of the Indian Electricity Act and the decisions in Dewa Singh v. Eazal 
Dad}, Amar Singh v. Khatiar E. E. G. Supply Co.? and Secretary of State v. Kameshwar 
Singh®, which according to him supported the contention of the learned counsel 
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for the defendants. He also made reference to sections 16 and 17 of the Indian 
Telegraph Act which authorised the District and Sessions Judge to fix damages. 
These he referred to by way of analogy, in coming to the conclusion that the civil 
Court had no jurisdiction and held that the provisions of the Indian Electricity 
Act and the Indian Telegraph Act were a bar to the institution of the suit in the 
civil Court. 

The plaintiff took up the matter on appeal before the learned Subordinate 
‘Judge of Sivaganga and the learned Subordinate Judge in a very well-reasoned judg- 
ment has come to the contrary conclusion and has held that the suit was triable 
by a civil Court and that the civil Court had ample jurisdiction to try the case of 
the type before him. He has adduced very cogent and convincing reasons fo. his 
decision. He therefore allowed the appeal and set aside the decree of the lower 
Court and remanded the suit for fresh disposal in the light of his observations. Both 
the first and second defendants aggrieved by this reversal of the decree of the 
learned District Munsif have preferred these appeals. 


Mr. Parasaran appearing on behalf of the 1st defendant contended that th 
learned Subordinate Judge was wrong in holding that the suit was maintainable 
in the civil Court. The learned Government Pleader also has contended very 
vigorously that the suit in question could not be tried by a civil Court and that the 
only remedy open to the plaintiff was to go before the District Magistrate for com- 
pensation as provided for under section 12 of the Electricity Act. I am afraid I 
cannot agree with the contention of either Mr. Parasaran for the first defendant 
or the learned Government Pleader on behalf of the State Government. Even a cur- 
sory glance of the averments in the plaint would show that the nature of the remedy 
the plaintiff has sought to enforce against the defendant does not fall within the ambit 
of section 12 or any sub-section thereof. If section 12 is carefully considered it will 
be seen that the first sub-section of that section does not at all apply to the facts of 
the present case. That sub-section provides that a licensee may open, and break 
up the soil and pavement of any street, railway or tramway. Obviously, the’plaintiff 
is not having any street, railway or tramway. It is his own private land on which 
he has grown the cocoanut tope. Even so, sub-clauses (b), (c), (d) and (e) of sub- 
section (1) do not have any bearing on the facts ofthe present case. It is only sub- 
section (2) of section 12 that has been largely relied upon by the learned counsel 
for the first defendant and also by the learned Government Pleader. Sub-section 
(2) of section 12 is to the effect that nothing contained in sub-section (1) shall be 
‘deemed to authorise or empower a licensee, without the consent of the local autho- 
rity or of the owner and occupier concerned as the case may be, to lay down or place 
any electric supply line or other work in, through or against any building, or on, 
over or under any land not dedicated to public use whereon, whereover or whereunder 
any electric supply line or work has not already been lawfully laid down or placed 
by such licensee. This sub-section clearly excludes the authority or the power of 
the licensee to do anything on any person’s land without his consent, either it be the 
local authority or the private owner or occupier concerned. But then emphasis 
is laid on the first and second provisos of this sub-section. A close scrutiny of the 
language of these two provisos also, does not lend support to the contentions raised on 
behalf of the defendants. Whereas the main part of sub-section (2) relates to the 
laying down or placing of any electric supply line or other work in, through or against 
any building, or on, over or under any land not dedicated to public use whereon, 
whereover or whereunder any electric supply line or work has not already been law- 
fully laid down or placed by such licensee, the first of the provisos relates only to the 
‘support of an aerial line or any stay or strut required for the sole purpose of secur- 
ing in position any support of an aerial line, and if such support ofan aerial line is to 
be resorted to it may be fixed on any building or land or having been so fixed, may 
be altered, notwithstanding the objection of the owner or occupier of such building 
or land, provided the District Magistrate or in a Presidency Town the Commissioner 
of Police by order in writing so directs. At this stage it must be made clear that in 
the instant case the licensee has not obtained any order from the District Magistrate 
or the Commissioner’ of Police as reqtiired by this proviso inorder to enable ‘the 
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licensee to proceed with the fixing of the support of an acrial line or any stay or 
‘strut. Therefore two things are clear from a reading of this proviso ; the first is that 
the proviso relates to only fixing of any support of an aerial line or any stay or strut 
for securing in position any support of an aerial line and the second is that if objec- 
tion is taken the District Magistrate or the Commissioner as the case may be is autho- 
rised to give direction empowering or authorising the licensee to proceed with the 
fixing of the support, stay or strut. These two things do not obtain in the present 
‘case. On the other hand, the case is in simpliciter a case for directing removal of 
the posts that have already been fixed without the permission of the owner and with- 
out any authorisation from the District Magistrate or Commissioner of Police, and 
this is covered mostly by sub-section (2), the main part thereof. The first proviso 
has therefore no application to this case. It is only when support for aerial line or 
any stay or strut that has been fixed to secure the aerial line, the second proviso 
comes into operation and if any owner or occupier of a building or land of such 
‘support, stay or strut shows sufficient cause, the District Magistrate or in a Presi- 
dency Town the Commissioner of Police may by an order in writing direct any such 
‘support, stay or strut to be removed or altered. Then comes sub-section (3) of 
‘section 12. This gives power to the District Magistrate or Commissioner of Police 
as the case may be, when making an order under sub-section (2), to fix the amount 

-of compensation or of annual rent, or of both, which should in his opinion be paid 
by the licensee to the owner or occupier. In this case when the District Magis- 
trate has not himself made any order under sub-section (2) and no reference having 
‘been made at any stage by the licensee or anybody else who has interest in the 
‘carrying on of the High Tension lines over the plaintiff’s property, the ques- 
tion of fixing of compensation does not arise. When the order itself has not been 
made by the District Magistrate or the Commissioner the amount of compensation or 
-annual rent is not called upon to be fixed by this authority. It is only after any such 
order fixing the compensation has been passed by the District Magistrate or the 
Police Commissioner that any revision will have to be made by the Provincial Govern- 
ment. That is covered by sub-section (4). Sub-section (5) of section 12 is not 
relevant for the purposes of this case. 


It is contended therefore by the learned Government Pleader and the learned 
-counsel for the first defendant that since the District Magistrate has been authorised 
to pass orders under sub-section (2) and under sub-section (3) to fix compensation, 
‘the remedy is before the District Magistrate and not before the civil Court. True 
if the matter related to what is referred to in the two provisos there will be substance 
in the contention that the remedy is to be sought from the District Magistrate and 
not from the civil Court. But what the plaintiff seeks to enforce is a violation of his 
right to enjoyment of his land without any interference or hindrance from any per- 
son and that is what is provided for by sub-section (2). In so far as the licensee has 
not taken the owner’s permission to carry the High Tension lines over his land and 
across the cocoanut tope to alength of over one mile,—on the other hand the evidence 
goes to show the licensee having assured the plaintiff that the carrying of the lines 
‘on his land is merely a temporary measure and that the permanent measure would be 
‘such as would not interfere with any rights to his land and this assurance not having 
been carried into effect,—the remedy the plaintiff seeks to enforce against the defen- 
dants is one that was available to him at common law and this remedy has not been 
provided for by section 12 in order to contend that the District Magistrate is the 
proper forum which should be approached for enforcing such right. The supply of 
electric energy to institutions, companies or individuals stands on quite a different 
footing from the establishment of means of communications such as telegraph lines 
or the telephone lines. No question of urgency has been pleaded by the ‘learned 
counsel for the first defendant in carrying the High Tension lines on properties belon- 
‘ging to private individuals or local authorities. It cannot be said from the language 
employed in section 12 that the rights of parties may be violated in view of the urgency 
‘of the High Tension lines being carried through another man’s property. On the 
other hand, sub-section (2) of section 12 clearly lays down that the licensee is not 
authorised to carry High Tension lines or lay down these lines either on the land or 
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above the land of any private individual or any local authority without his consent 
and section 12 does not authorise him to do so. The defendant therefore cannot rely. 
upon the analogy of the power vested in the Telegraphic Act to carry telegraphic or 
telephone lines on properties belonging to private owners. Reliance in this connec- 
tion has been placed upon section 51 of the Electricity Act which enables the State 
Government to confer upon the licensee power for the placing of appliances and. 
apparatus for the transmission of energy, subject to such conditions and _restrictions. 
as the State Government may think fit to impose and subject to the provisions of the 
Indian Telegraphic Act any of the powers which the Telegraph authority possesses. 
under that Act, with respect to the placing of telegraph lines and posts for the pur- 
poses of a telegraph established or maintained. But this section again is not of any 
great assistance to the learned counsel for the defendants. The power that is sought 
to be conferred by the State Government under this is subject to the many limitations. 
and restrictions contained in this section, the most important restriction beiag that 
the power could be only for the placing of appliances and apparatus for transmission. 
of energy, and not for the purpose of carrying High Tension lines.on any man’s pro- 
perty, whereby considerable damage and hindrance is caused to the proper enjoy- 
ment of the land. As has been pointed out by the learned counsel for the plaintiff- 
respondent the danger that would ensue by the telegraphic or telephonic lines is by 
no means on a par with the danger from High Tension lines for the supply of electric 
energy ; and as could be noticed, lines for the telegraphic and telephonic communica- 
tions are meagre and fewer whereas the lines for carrying the High Tension lines for 
electric energy either for domestic or industrial purposes are far too many and they 
are always likely to cause danger to any person if carelessly handed. 


That apart, whether the civil Court has jurisdiction or not depends entirely on: 
the remedy that is sought to be.enforced. by the plaintiff who has come to Court. I 
do not find any substance in the contention of the learned counsel for the appellants, 
that the remedy that the plaintiff is seeking has been provided for by the statute and 
that section 12 is self-contained for that purpose. As I have already observed. the- 
remedy that the plaintiff has sought to enforce against the defendants is not provided 
for by section 12 or any of the sub-sections or provisos to that. Therefore in my 
opinion neither section 12 nor section 51 will be of any avail to the appellants in. 
these cases. 


A further point has also been urged by the learned counsel for the appellants. 
There is no provision in'the Act which expressly or by implication ousts the jurisdic-- 
tion of the civil Court in a case like the one under consideration. No doubt there 
is provision for reference to arbitration and also for decision by the District Judge in 
certain cases of claim for compensation. But a claim of the type that is contained in 
the plaint presented by the plaintiff in this case is not the one that is contemplated. 
by these provisions. Section 52 for instance provides for arbitration. Section 56- 
provides that no suit shall lie against any public officer for what he has done in the 
discharge of his duty. Therefore it is well-known and a well-established principle 
of law that unless there is express ouster of the jurisdiction of the civil Court it must. 
be presumed that ordinarily a civil Gourt has jurisdiction and in this case the lia-. 
bility has not been excluded from the purview of ‘the civil Court and there is no. 
provision of law contained in the Electricity Act for its adjudication. A complaint. 
of trespass of the kind complained of in the present case and damages therefor is not 
provided for by any of the sections of the Electricity Act. 


The learned. counsel for the appellants invited my attention to a serious of deci~- 
sions.: Mr. Parasaran hasinvited my attentionin particular to S. Amar Singh v. Khattar 
E. E. G. Supply Company?; Kulikarai Viswanathaswami. Temple v. Asst. Engineer, Surveys, 
Electricity. Department, Tiruchirapalli®. ‘The rulings in these two cases are unexption- 
able but the question is how far these rulings would be applicable to the facts of the 
present case. In my view these rulings are of no assistance to the learned counsel 
‘Even so the learned Government Pleader has cited: the decision in Secretary of State v- 

: ; 
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Kameshwar Singht, Jairaj Behari v. U.P. Electric Supply Company®. With due respect these 
decisions are quite unexceptionable on the facts of the cases with which they dealt 
but so far as the facts in the present case are concerned these decisions have no appli- 
cation whatsoever. Certain observations in these decisions are in fact contrary to 
the contentions raised by the learned counsel for the appellants. The decisions in 
Fit Singh v. Gujranwala Electric Company®, Bashir Ahmed v. The Crown, seem to be 
more apposite to the facts of the present case. On the question of jurisdiction Mr. 
Natesan invited my attention to the latest decision of a single Judge of the Andhra 
High Court in May Margaret v. Premanandam®. I am in entire agreement with that 
decision. 


* Therefore on a consideration of the entire facts and the arguments of learned 
counsel I have come to the conclusion that in the present case the civil Court has 
ample jurisdiction to try the suit and the conclusion to which the learned Sub-rdi- 
nate Judge of Sivaganga has come is quite warranted and justified. That decision 
is upheld and these appeals are dismissed with costs in C.M.A. No. 147 of 19 58. 


Leave is asked for and is refused. 
VS. — Appeals dismissed. No leave. 


'. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice BASHEER AHMED SAYEED. 


Muthumeenatchiya and another e Appellants* 
i v. 
The Assistant Director of Fisheries, Tuticorin .. Respondent. 


Workmen’s Compensation Act (VIII of 1923), sections 30 and 2 (1) (n)—Divers employed by the Government 
Fisheries Department for chank fishing—Whether workmen within the meaning of the Act—Scope of the appeal on 
this question of fact. 


Notwithstanding the fact that the finding as to whether the deceased persons were workmen 
within the meaning of the Workmen’s Compensation Act was a question of fact still an appeal would lie 
to determine as to whether the finding had been arrived at properly and correctly on the basis of the 
evidence adduced. 


The work of the divers is such they have to perform their duties in accordance with the conditions 
that have been imposed and which they have to observe strictly in the course of performing their job. 
Though the divers are not completely under the control of the Department of Fisheries, to the extent 
to-which the nature of their work and scope of the business that the Government is engaged in permits 
or allows they are certainly under the control of the Government. The diving by the divers for 
bringing up chanks, the evaluation of the chanks, the rate of payment, the rejection of the unwanted 
chanks and their being sent back to the sea, the hours when they have to dive and the times they 

-have to stop at the signals given by the guides, all point out to the control exercised by the 
Government Department. They are workmen within the meaning of the Act entitled to compensation. 


Case-law discussed. 

Appeals against the Orders of the Court of the Additional Commissioner for 
Workmen’s Compensation, Madras, dated 7th February, 1957 and made in W.C. 
Case Nos. 513 and 476 of 1955. 


S. Mohankumaramangalam, for Appellants. 
The Government Pleader (K. Veeraswami), for Respondent. 


The Court delivered the following 


Jupcment.—These two appeals arise out of the orders passed by the Additional 
Commissioner for Workmen’s Compensation, Madras, in W.C.C. Nos. 476 and 51 3 of 
1955- The appellants in these two cases claimed a compensation of Rs. 4,000 each 
from the opposite party, stating that their respective husbands who were employed 
as divers for chank fishing received injuries by accident on 4th February, 1955 and 


a EEE 
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4th March, 1955, ' respectively while working as divers for the opposite party and 
died as a result of it, one on 8th February, 1955 and the other on 10th March, 1955. 
The opposite party disclaimed liability on the ground the husbands of the 
appellants were not workmen within the meaning of the term, as defined in the 
Workmen’s Compensation Act. The learned Additional Commissioner, in both the 
cases, framed three issues. The first was whether the deceased were workmen within 
the meaning of the Workmen’s Compensation Act. The second was whether their 
death was due to an accident which arose out of and in the course of their employ- 
ment. The third was what was the amount of compensation, if any, payable to them. 
On the first issue the learned Additional Commissioner held in both cases that 
there was no employer and employee relationship between the Department and*the 
deceased, and that the deceased were not workmen, as, defined in section 2 (1) (7) 
of the Workmen’s Compensation Act. On the second issue, he held that the death 
of the appellants’ husbands was due to the accident which arose out of and in the 
course of their employment. On the third issue, he held that the compensation 
payable in each would be a sum of Rs. 3,500 if the parties were entitled to the same. 
Agerieved by these findings, the appellants have preferred these appeals. ` 


It may be mentioned at the outset that after the Additional Commissioner gave 
these findings, it transpired that each of the parties was paid a sum of Rs. 500 by way 
of ex gratia compensation for the death of their respective husbands. Probably if 
the ex gratia payments had been in proportion to what exactly they would have been 
entitled to according to the calculations given by the Additional Commissioner, 
these appeals would ‘ave been avoided. But actually the ex gratia payment works 
out at avery low figure; probably 1/7th of what exactly they would have been 
entitled to if the findings had been in their favour. 

A preliminary objection was taken by the learned Government Pleader that the 
finding as to whether the deceased husband of the appellants were or were not work- 
men within the meaning of the term as defined by the Workmen’s Compensation Act 
was a pure question of fact, and that no appeal was competent under section 30 
of the Workmen’s Compensation Act. In support of his contention the learned 
Government Pleader relied on the decisions in Ramaswami v. Poongavanam', P. G. 
Abdulla Kutty v. Janaki®, Erte County Natural Gas and Fuel Co. v. Carroll? and D. C. Works 
Ltd. v. State of Saurashtra*. After careful consideration of all the authorities relied 
upon by the learned Government Pleader, I am of the opinion that notwithstanding 
the fact that the finding as to whether the deceased husbands of the appellants were 
workmen or not within the meaning of Workmen’s Compensation Act, was a question 
of fact, still the appelas would lie to determine as to whether the finding had been 
arrived at properly and correctly on the basis of the evidence adduced in Court and 
the circumstances that pertain to the matter. The contention in the present cases on 
behalf.of the appellants is that the evidence does not warrant the finding which the 
Additional Commissioner gave, namely, that the divers in the present appeals are not 
workmen within the meaning of the term as defined in the Workmen’s Compensation 
Act. When such a question is raised it is futile to argue that since the Additional 
Commissioner has found that there is no relationship of employer and employee bet- 
ween the divers and the opposite party, the qustion cannot be gone into in an appeal. 
On the other hand, every one of the cases relied upon by the learned Government 
Pleader has proceeded on the basis as to whether the Courts below have correctly 
adjudged on the basis of the evidence that the appellants are or are not workmen or 
employees within the meaning of the term as defined in the respective laws governing 
the cases. I am, therefore, of the opinion that there is no point in the preliminary 
objection taken by the learned Government Pleader as to the maintainability of the 
appeals. Asa matter of fact, a perusal of the judgments relied upon by the learned 
Government Pleader do indicate that after setting out the finding as to the. existence 
‘of relationship of master and servant or employer and employee or worker and factory 


1. (1953) 1 M.LJ. 557- 3- L.R. (1911) A.C. 105. 
2. (1952) 1 M.L.J. 475: LL.R. (1952) Mad. 4. A.LR. 1957 S.C, 264 : 1957 S.G.J. 208: 
1005 : A.LR. 1953 Mad. 837. x (1957) S.C.R. 152. . . , 
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owner, the Courts have gone into the very question as to whether the conclusions 
arrived at by the Courts below are warranted or not on the evidence on record. This 
is what exactly the learned counsel for the appellants invites me to do, namely, to 
determine whether the conclusions arrived at by the Additional Commissioner are 
well-founded and whether they can be upheld in the face of the evidence and 
circumstances that emerge in the present cases. 


Then the question that arises for determination is whether in the present two 
cases there exists a relationship of employer and employee or master and servant 
between the Department of the Government, chank fisheries and the divers, husbands 
of the two appellants. First of all, we have to remember that the business in which 
the Department of Government is interested is to secure chanks fishing for the same 
underneath’ the sea, and for that purpose they have to employ divers. Without 
the employment of divers by the Department of the Fisheries, chanks cannot be 
brought up from the sea and the Government cannot carry on business in chank 
fishing. ‘The question then is whether there is a contract of service or contract as 
between the divers and the Fisheries Department. In this connection, it becomes 
relevant to find out what exactly is the nature of this chank fishing. A number of 
divers is required for bringing out chanks from underneath the bed of the sea. It 
cannot be the case that all these divers who are employed by the Fisheries Depart- 
ment for fishing chanks and bringing them on the surface, are to be classified as 
independent contractors for the mere reason that they are paid for each chank at 
certain stipulated rates according to the quality of chank that is brought up. It 
would then mean that if a 1,000 or 2,000 divers are engaged in the business of picking 
up these chanks from underneath the sea, the Government is entering into about 
1000 or 2000 independent contracts with these persons for the supply of chanks. 
This could hardly be the case, and it appears to be an inconceivable position that 
these divers who are employed to bring up these chanks are independent contrac- 
tors with whom the Government Department has entered into a contract for service. 
On the other hand, the work of the divers is such they have to perfrom their duties 
in accordance with the conditions that have been imposed and which they have to 
strictly observe in the course of their performing their job. Though the divers are 
not completely under the control of the Department of Fisheries, still they are 
certainly under the control of the Department to the extent to which the nature of 
their work and the scope of the business that the Government is engaged in permits 
or allows ; that is to say, the diving by the divers for bringing up chanks, the evalua- 
tion of the chanks, the rate of payment, the rejection of the unwanted chanks and 
their being sent back to the sea, the hours when the divers have to dive and the times 
they have to stop at the signlas given by the guides—all point to the conclusion that 
the Fisheries Department: does exercise such control over these divers as the nature 
of the business in which the Government Department is engaged in permits or allows, 


The argument of the learned Government Pleader is that simply because these 
divers are given licenses to carry on the profession of diving, it cannot be said that 
they are acting under the control of the Department of Fisheries. Ido not think 
that this contention has any force. The licence does really set out the terms and 
conditions under which diving should be carried out. The conditions in the licence 
do not enable the divers to do as they please without any control being exercised 
over their work as divers by the Department of Fisheries. It is not as if the divers 
can dive in any area at any time they please, or dispose of the proceeds to any person 
and at any rate they please. The control which the Fisheries Department exer- 
cises over the divers in chank fishing is much ‘the same as one could imagine in the 
case of other business carried on by the factory owners such as beedi factory owners 
and textile factory owners. In my opinion, the actual relationship, the contractor 
of the business, the nature of the process by which the Government carries on the 
business of chank fishing, the actual diréctions and contro] in the manner of work 
to be carried out, exercised on the divers—all point only to the conclusion that the 
amount of control that could be permitted in the business of this type is. really ex- 
ercised by the Department of Fisheries. And such being the case, the relationship. 

e 
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of employer and employee or master and servant, does come into existence in this 
case as between the Government Department and the divers. 


The learned Government Pleader and the learned counsel for the appellants 
have relied on the same decisions, namely, the decisions in D. C. Works, Lid. v..State 
of Saurashtra? and Chintaman Rao v. State of M. P.*, in support of their respective con- 
tentions. I do not, think that the ratio decidendi, as could be gathered from these 
judgments, helps the learned Government Pleader so much as it helps the learned 
counsel for the appellants. The learned Government Pleader has also invited my 
attention to an unreported judgment of Rajagopalan, J., in Annamalai Mudaliar and 
Bros. v. Regional Provident Fund Commissioner, Mount Road, Madras and others*, wifich 
was later on confirmed in an appeal by a Bench of this Court. I do not think that 
the facts in that case are ad idem with the facts in the present cases. The observations 
made by the Supreme Court at page 267 in paragraphs g and 26 in D. C. Works, 
Lid. v. State of Saurashtra1, seem to be more apposite and applicable to the facts of 
the present cases. In that view I am inclined to hold that the divers in the present 
Cases are certainly workmen within the meaning of the term as defined in the Work- 
men’s Compensation Act, and that the appellants will be entitled to the compen- 
sation according to the calculations made by the learned Additional Commissioner. 
‘I do not think there is any controversy with regard to the calculations that have 
been made and the cause of the death of the divers. Such being the case, the wives 
of the divers will be entitled to a sum of Rs. 3,500 each. I direct that the Govern- 
ment do make payment of these amounts to the appellants who are wives of the 
divers. Of course, the ex gratia payment made will be taken credit of while making 

he payment. There will be no order 2 as to costs. 


VS. — Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI. 
‘Hatim Mahmood .. Petitioner* 
v. 
`A. C. T. O., Mount Road, Madras ` z. Respondents. 


Madras General Sales-tax Rules (1939,) rule 21-A—Transfer of business—Notice- of demand on reassess- 
ment to the transferee—Transferor and Transferee—Liability of. 


Rule 21-A of the Madras General’ Sales-tax Rules lays down that both the transferor and the 
-transferee of a business will be liable for the sales-tax. 


` In the instant case the distress warrant was directed to be issued in the first instance to the trans- 
feror and only if the amount cannot be realized from him, the transferee should be proceeded with. 


Petition praying that in the circumstances stated therein and in the affidavit 
filed therewith the High Court will be pleased to direct stay of further proceedings 
(regarding the distress warrant issued) in Crl.M.P. No. 286 of 1959 on the file of the 
Fifth Presidency Magistrate of the Court of Presidency Magistrates, ee Madras, 
pending further orders on this petition. 


S. Krishnamurthi, for Petitioner. 
The Public Prosecutor (P. S. Kailasam), on behalf of the State. 
The Court made the following 


ORDER.—In this case there has been transfer of a business in ball bearings from 
one Balakrishnan to the present petitioner, Hatim Mahmood. The transfer was 
made on 20th March, 1955. In respect of the alleged amount due by way of sales- 


I. en S.C.J. 208 : 1957 S. CR. 152 : ALR. ALR. 1958 S.C. 388. 


1957 S.C. 26. -3. W.P.No. 445 of 1954. 
2. (1958) 8. C.J. 753 : (1958) M.LJ. (Crl.) 569 : 
*Crl.M.P. No. 200 of 1959. è : grd April, 1959. 


(13th Chaitra, 1881 Saka.) 
N 


HY] SAJJAN BANK v. RESERVE BANK OF INDIA (Ramachandra Iyer, Fe). 455 


tax for 1951-52 and 1952-53 under alleged reassessment as per assessment orders 
dated 6th April, 1955 and 27th January, 1956, notice of demand had been issued 
on 27th April, 1955 and 18th February, 1956, to this Hatim Mahmood. The demand 
had not been complied with by this Hatim Mahmood, and therefore, distress warrant 
thad been issued by the Magistrate. 


The point for consideration is against whom this distress warrant should be 
issued. Rule 21-A of the Madras General Sales-tax Rules shows that both the 
‘transferor and transferee will be liable. This must be so, because the Government 
cannot be done out of the sales-tax by each passing the buck to the other. 


° In the present case for the reasons set out in the affidavit of Balakrishnan this 
distress warrant should be issued in the first instance to the transferor and only when 
the amount cannot be realised from him, the transferee should be proceeded with. 
The Fifth Presidency Magistrate, Egmore, Madras, will issue a distress warrant 
in the light of the observations made above. 


VS. — Orders accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
Present :—MR. Justice RAMACHANDRA IYER. 


Sajjan Bank, Alandur, by Director Kevalchand Lalwani . .. Petitioner* 
TA v. 
Reserve Bank of India, Madras, by Deputy Chief Officer .. Respondent. 


Banking Companies Act (X of 1949), section 22—Validity—If opposed to Article 19 (1) of the Consti- 
tution of India (1950)—Delegation of power to Reserve Bank—If unconstitutional. i 


Section 22 of the Banking Companies Act, 1949, which introduces a complete system of licensing 
“of banks by the Reserve Bank is not unconstitutional and is not opposed to the fundamental right of a 
citizen to carry on banking business. The system of licensing contemplated under the section applies 
only to the particular system of banking where the customers are enabled to operate by cheques and 
the object of the licensing is only to regulate the business of banking in that form. The power of 
licensing is not vested with a mere officer of the Bank and the standard for the exercise of the power 
is laid down in the section itself, and the power granted to the Reserve Bank is not an arbitrary one. 
Nor could it be said that the delegation of the power to the Reserve Bank is in any way invalid. 


(History of the establishment and function of the Reserve Bank and the passing of the Banking 
Companies Act traced). 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith,the High Court will be 
pleased to issue a writ of certiorari calling for the records relating to the Notice dated 
18th March, 1957, issued by the Respondent in DBO (M) No. L.I. 485/Ns. S. 2 
{L)-57 and to quash the same and to award the costs of this petition. 


- K. Rajah Iyer, S. Mohankumaramangalam and K. V. Sankaran, for Petitioner. 


The Advocate-General (V. K. Thiruvenkatachari) instructed by Messrs. King 
and Partridge, Attorneys for Respondent. 


The Court made the following 


Orver.—This is a petition under Article 226 of the Constitution for the issue 
of a writ of certiorari calling for the records connected with the notice dated 18th 
March, 1957, issued by the Reserve Bank of India, Madras, in DBO (M) No. 
L.I. 485/Ns. S-2 (L)-57 and quashing the same. 


The Sajjan Bank (Private) Ltd., which is carrying on business at Alandur, ori- 
ginated from Sajjan & Co., Ltd., which was incorporated in November, 1944, with 
the main object of carrying on money-lending business. In May, 1946, the Com- 
pany was converted into a banking company and in November of that year its name 
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was changed into Sajjan Bank (Private) Ltd. ~All its shares are held by. its three: 
directors who are said to be closely related. The Banking Companies Act, 1949, 
referred to hereafter-as the Act, came into force on 16th March, 1949. Section 22 
of the Act provided amongst other things that every banking company in existence: 
at the commencement of this Act should before the expiry of six months from such 
commencement and, every other company before commencing. banking business. 
in India, apply in writing to the Reserve Bank for a licence under the section to. 
carry on banking business. The section further provided that the Banking Com-. 
panies in existence at the commencement of the Act could continue to carry on 
their banking business till final orders were passed on their applications for licence. 


On 14th September, 1949, the petitioner-bank applied under section 22 of the 
Act, to the respondent for a licence to carry on banking business. The Officers of 
the Reserve Bank inspected the petitioner-bank under section 22 of the Act in 
July, 1952. A report of that inspection was prepared on 11th October, 1952. The 
inspection appears to have revealed the existence of certain defects in the working 
of the Bank. The Reserve Bank therefore decided to keep in abeyance the 
consideration of the question of issuing a licence evidently with a view to watch 
the progress of the bank in eradicating the defects pointed out by the inspection 
report. The defects noticed were the subject-matter of subsequent correspondence: 
between the petitioner and the Reserve Bank. A fresh inspection of the petitioner-. 
bank was carried out in September, 1956, under section 35 of the Act. That also- 
revealed certairi defects. The respondent was evidently not satisfied that the 
affair of the petitioner-bank were being conducted in the interests of the de- 
positors. The question of the grant of licence was taken up. The petitioner was- 
directed to show cause against the refusal of the licence. The Bank was also- 
furnished with a copy of the inspection report. After considering the represen-- 
tation of the petitioner the respondent by its letter dated 18th March, 1957, declined 
to grant the licence to the petitioner to carry on banking business in terms of the- 
First proviso to sub-section (2) of section 22 of the Act. Aggrieved by that: the 
petitioner has moved this Court for the issue of a writ of certiorari to quash the, order’ 
of the respondent refusing to grant a licence to carry on bee as a banking 
company. 

The petition is contested by the respondent, the Reserve Bank of India. 


Mr. Rajah Iyer, the learned advocate for the petitioner, raised before me three: 
contentions : pet 


(x) That section 22 of the Banking Companies Act was E E in. 
so far as it proceeded to restrict the fundamental right of the petitioner to carry on 
its business, namely the banking business. 


(2) Even if the provisions of section 22 of the Act be held to be in accor- 
dance with the Constitution, the action of the respondent was arbitrary. : 


(3) In any event the procedure adopted by the respondent was illegal in. 
that after an inspection under section 35 it could only proceed -to act under section: - 
35 (4) and not refuse the licence altogether. 


Before considering the various contentions urged on behalf of the petitioner,, 
it is necessary to refer briefly to the position of the Reserve Bank of India and also. 
to certain provisions of the Banking Companies Act of 1949. 


. The Reserve Bank of India came into existence on ist April, 1935. It is a 
Central Bank combining in its functions the regulation of both the credit and the 
currency of the country. Prior to its formation the responsibility for the currency 
was vested in the Central Government. The banking functions were performed 
by the Imperial Bank of India. This dichotomy between currency and credit was 
found to be a weakness in the Indian monetary system by the Royal Commission 
on Indian Currency and Finance in 1926. The Commission recommended: the 
establishment: of a Central Bank by charter on-certain lines which experience had 
proved to be sound. It is said that the structure of the Bank was modelled very 
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-largely on the Bank of England. It is a non-political statutory body, the general 
superintendence and management of the bank’s affairs being vested in the Central 
‘Board of Directors. For each of the four regional areas, Bombay, Calcutta, Madras 
and New Delhi there is a local Board functioning. The functions of the local Boards 
are to advise the Central Board on such matters as may be referred to them or per- 
form such duties as the Central Board may validly delegate to them. The Preamble 
to the Reserve Bank Act states that the bank was constituted to regulate the issue 
of bank notes, to keep up reserves with a view to secure monetary stability in India 
and generally to operate currency and credit system of the country to its advantage. 
The main function, therefore, of the Reserve Bank is to regulate the monetary sys- 
tert of the country so as to ensure the maintenance of economic stability and assist 
in its growth. The Bank has got the sole right to issue currency notes and it also 
acts as the ‘banker to the Government. It also acts as a banker to the various com- 
mercial banks and other financial institutions and it has got various rights and 
duties prescribed in Chapter II of the Reserve Bank Act. For the performance 
of its duties in regard to the regulation of the credit of the country, the Reserve Bank 
is invested with powers of control of the bank rate, open market transactions, etc. 
The Reserve Bank’s responsibilities include the developement of an adequate and 
sound banking system not only for trade and commerce but also for the agricultural 
industry. The Reserve Bank is, therefore, occupying a position of considerable 
importance in the economic development of the country and its monetary system. 


Originally joint stock banks were governed in respect of their incorporation, 
organisation and management by the Indian Companies Act of 1913, which was 
common to banking as well as non-banking companies. In 1936 certain new 
provisions were inroduced in the Indian Companies Act of 1913 in regard to the 
banking companies. In 1949 the Banking Companies Act was passed to consoli- 
date and amend the law relating to the Banking Companies. The necessity for 
the legislation was for safeguarding the interests of the depositors, shareholders and 
‘of the economic interests of the country in particular. Under section 5 (b) of the 
Act the term ‘ banking’ has been defined as 


“ accepting, for the purpose of lending or investment, of deposits of money from the public, 
repayable on demand or otherwise, and withdrawable by cheque, draft, order or otherwise.” 
This definition follows the accepted legal concept of the word ‘banking’. In 
Hart on the ‘Law of Banking’ a banker or a bank has been defined as 


“a person or company carrying on business of receiving moneys and collecting drafts for 
customers subject to the obligation of honouring cheques drawn upon them from time to time by the 
customers to the extent of the amounts available on their current accounts.” 


The essence of a banking business is, therefore, receiving money on current 
account for deposit from the public repayable on demand and withdrawable by 
cheque, draft or otherwise. 


An ordinary money-lender who does not accept moneys on terms enabling a 
_ depositor to draw cheques upon him would not, therefore, be a bank or banker 
properly so called. The provisions of the Act would, therefore, apply only to the 
limited class of cases where the bank or banker allows the withdrawal of money 
by the issue of cheques. A banking company has been defined to be a company 
which transacts the business of banking in India. Section 6 provides that in addi- 
tion .to banking business a banking company may engage themselves in various 
allied businesses which are more or less incidental to or essential for the carrying. 
on of the banking business. Section 13 prescribes the minimum standards as to 
paid-up capital and aggregate reserves. Sections 12 and 12 (a) prevent the control 
of companies by a few persons to the deriment of a majority of shareholders and 
permits the Reserve Bank of India to require a banking company to call for 
a general meeting of the shareholders of the company, to elect fresh directors in 
‘accordance with the voting rights. Section 14 prohibits the creation of charges 
on unpaid capital. Sections 17 and 18 provide for minimum reserve funds and cash 
reserve, Section 20 prohibits loans on security of the company’s shares and un- 
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. secured loans to its directors to firms or private companies in which they are in- 
terested. Section 21 gives power to the Reserve Bank of India to control its ad- 
vances. Section 22 prescribes a system of licencing of banks, the power of licencing 
being vested in the Reserve Bank of India. I shall advert to that section in greater 
detail presently. Section 23 places restrictions on the opening of new places of 
business or change of existing place of business. Sections 24 and 25 require the 
maintenance of sufficient liquid assets. Section 26 obliges a bank to report to the 
Reserve Bank every year about unclaimed deposits. Sections 27 and 28 invests a 
power in the Reserve Bank to call for information and to publish them if it so de- 
cides. Sections 35 and 36 confer power in the Reserve Bank of India to call for 
periodical returns and inspection of books of accounts and empowers the Central 
‘Government to take action against banks conducting business in a manner detri- 
mental to the interests of the depositors. Section 35-A gives powers to the Reserve 
Bank of India to give directions to the banking companies in general, or to any 
banking company in particular, in the national interest or to prevent the affairs of 
any banking company being conducted in a manner detrimental to the interests 
of the depositors or in a manner prejudicial to the interests of the banking company 
or to secure proper management thereof. There are also other provisions relating 
to the management, restriction on the holding of shares and in regard to the winding 
up of banking companies. Thus the legislation is a comprehsnsive measure, 
covering the establishment, the working and the liquidation of the banks. The 
Reserve Bank of India is substantially invested with the power of regulation of the 
banking companies. In this country there are various types of banks ranging from 
the village money-lender to a big commercial bank. It was found necessary in 
the interest of the public that there should be a regulation of the banking system. 
The Indian Central Banking Enquiry Committee which had submitted its report 
in 1931 had felt the need for the Special Bank Act. At page 456 of the Report of 
the Indian Central Banking Enquiry Committee, Part 1, it is observed : 

“ We, however, recommend that any bank, Indian or non-Indian, wishing to do banking business 
in India should be required to take out a licence from the Reserve Bank when it is established. ‘'This is 
partly necessary in the interests of depositors and partly for giving the Reserve Bank some control over 
the banks operating the country. Licences should be freely granted to the already established banks 
and it would be the business of the licensing authority to see that the provisions of the law and any 
other conditions specified in the licences are complied with........ Having regard to the present 
stage of literacy of the people, we consider it essential that a bank should be organised on cértain 
recognised principles of banking and that no institution calling itself a bank should start operations 
without obtaining a licence from the Reserve Bank.......... As pointed out by us in Chapter XIX, 
even the foreign banking experts, who are generally not in favour of introduction of a licensing 
system recognise that the Reserve Bank may be trusted to act in this respect ‘ in a sound and impartial 
way.” na 

Section 22 introduces a complete system of licensing of banks by the Reserve 
Bank. Shortly stated the grant of a licence in the case of banks incorporated in 
India is dependent upon the maintenance of a satisfactory financial condition. In 
the case of foreign banks there is a further condition imposed that the- country of 
their origin could not discriminate in any way against the banks registered in India. 
Section 22 of the Banking Companies Act runs thus : i 


“ (1) Save as hereinafter provided, no company shall carry on banking business in India 
unless it holds a licence granted by the Reserve Bank in such behalf. 
(2) Every banking company in existence on the commencement of this Act, before the expiry 


of six months from such commencement and every other company before commencing banking 
‘business in India, shall apply in writing to the Reserve Bank for a licence under this section ; 


Provided that in the case of a banking company in existence on the commencement of this Act, 
nothing in sub-section (1) shall be deemed to prohibit the company from carrying on banking business 
until it is granted a licence in pursuance of sub-section (2) or is by notice in writing informed by the 
Resrve Bank that a licence cannot be granted to it ; 

Provided further that the Reserve Bank shall not give a notice as aforesaid to a banking com- 
pany in existence on the commencement of this Act before the expiry of the three years referred to 
in sub-section (1) of section 11 or of such further period as the Reserve Bank may under that sub- 
section think fit to allow. 

(3) Before granting any licence under this section, the Reserve Bank may require to be 
satisfied by an inspection of the books of the company or otherwise that all or any of the following 
conditions are fulfilled, namely :— S ; 
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(a) that the company is in a position to pay its depositors in full as their claims accrue ; 


_ (b) that the affairs of the company are not being conducted to the detriment of the interests 
of its depositors ; 


(c) in the case of a company incorporated outside India that the Government or law of the 
country in which it is incorporated does not discriminate in any way against banking companies 
registered in India, and that the company complies with all the provisions of this Act, applicable to 
banking companies incorporated outside India. 


(4) The Reserve Bank may (a) cancel any licence granted under this section where any of the 
conditions set out in sub-section (3), on the fulfilment of which it required to be satisfied when granting 
the licence, cease to be fulfilled or if the company ceases to carry on banking business in India or goes 
intq Liquidation ; 3 


(6) at any time after granting a licence under this section require that any of the said condi- 
tions, on the fultilment of which it did not require to be satisfied when granting the licence, shall be 
fulfilled to its satisfaction within such time as it may specify, and if the condition is not so fulfilled 
‘cancel the licence. i 


(5) Any banking company aggrieved by the cancellation of its licence under sub-segtion (4) 
may appeal to the Central Government, and the decision of the Central Government on such appeal 
shall be tinal.” : 


Sub-sections (1) and (2) provide for the necessity of obtaining a licence by a 
banking company and the time at which the licence is to be applied. The proviso 
to sub-section (2) authorises an existing banking company to continue to function 
until it is granted a licence or refused a licence. The conditions for granting the 
licence by the Reserve Bank are set out in sub-section (3). The section also pro- 
vides for the cancellation by the Reserve Bank of a licence granted by it. In that 
case the concerned bank is given a right of appeal. Similar enactments exist in the 
laws of certain foreign countries like America. 


Mr. Rajah Iyer contends that the provision of section 22 (1) are unconstitutional 
as being in restraint of trade or business as in effect an arbitrary power is vested in 
the Reserve Bank of India to grant or refuse a licence, which according to him ‘is 
really a permit for the doing of the business to be granted by the body. He, there- 
fore, contended that the provisions of section 22 (1) of the Act are unconstitutional 
and invalid. In support of that contention he relied upon the principle stated in 
Namazi v. Dy. Custodian of Evacuee Property, Madras1. That was a case where a, dis- 
position of property by an intending evacuee was made subject to a permission by 
the Custodian of Evacuee Property. No rules were framed under the Act for his 
guidance. The nature of the enactment was that the custodian who was a mere 
officer of the Government could arbitrarily refuse to approve of a transfer, by an in- 
tending evacuee. My Lord the Chief Justice observed at page 9: 


“It may be said that the Custodian would not ordinarily refuse to approve any transfer unless 
for proper grounds. But surely that would be gambling on the reasonableness of the Custodian. 
As the section stands, there is nothing to prevent the Custodian from most unreasonably refusing to 
approve of any transfer by an intending evacuee.” : 


In Balakrishna v. State of Madras®, this point was further adverted to and it was 
observed that it was dangerous that rights of persons should depend upon any 
personal quality of a particular officer.. But a licence is not necessarily a permit. 
A licence is intended to regulate a business, while a permit would be one without 
which a business can never be started so that a permit may amount to a prohibition 
of the business in regard to persons who are unable to obtain the same. The dis- 
tinction between a permit and licence has been considered by this Court in C. M. S. 
Motor Service v. Madras State”. It was held that while a permit system would be un- 
constitutional in so far as it related to the exercise of fundamental rights, it was well- 
settled that a system of licensing, which had for its object the regulation of trades, 
would not be repugnant to Article 19 (1) (g) of the Constitution. That decision 
is also valuable for ascertaining whether in a particular case what was intended. was 
‘only a licence for the regulation of trade or a permit as a condition precedent to 
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the exercise of a business by an arbitrary power in the authority to grant or refuse 
a licence. The existence of rules for the guidance of the authority, the insistence 

of reasons for the refusal of a licence, provision for a right of appeal, the nature of 
the enquiry before the refusal of licence being judicial in an enquiry were held to 

constitute that what was prescribed by a statute was only a regulation of trade by the 

issue of licence and not the insistence of a permit. The question then is whether 
the provisions of section 22 (1) of the Banking Companies Act which require a 

licence for carrying on business by a banking company should be held a system of 
enabling the doing of such a business by the issue of permits or whether only a licence 

intended to regulate the business of banking. There is no doubt that the Bankjng 

Companies Act was passed in the interests of the public after detailed enquiry by a 

Committee and after consideration of its reports. As I pointed out already the 

Committee itself recommended a system of licensing of all banking companies. Even 

the foreign banking experts were not averse to the proposal. The licensing itself 
is vested in a statutory authority which is itself a Central banking institution con- 

cerned both with the currency and credit operations in the country. The Reserve 

Bank of India was established with a view to fostering the banking business and not 

for impeding the growth of such business. The powers vested to it under section 22 

are not one invested with a mere officer of the bank. ‘The standards for the exercise 

of the power have been laid down in section 22 itself. The, Reserve Bank is a non- 

political body concerned with the finances of the country. When a power is given 

to such a body under a statute which prescribes the regulations of a Banking Com- 

pany, it can be assumed that such power would be exercised so that genuine banking 

concerns could be allowed to function as a bank, while institutions masquerading as: 
banks or those run on unsound lines or which would affect the interests of the public 
could be weeded out. The power given is regulated by the statute and being entrust- 
ed to a statutory body which is itself regulating the credit of the country ; the nature 
of the power, its exercise after the investigation prescribed by the statute invests it 
with a quasi-judicial character. Such a power cannot be said to be an arbitrary one.. 
It is a mere licence granted as a matter of course to all genuine banking institutions 
run on sound lines as the judicial character of power would indicate. It cannot be 
held to be a permit. 


Mr. Rajah Iyer next contended that while under Article 19 (6) there may be a 
right to impose reasonable restrictions in the exercise of the fundamental rights of a 
citizen by the Legislature such restrictions could not be imposed by a subordinate 
authority like the Reserve Bank of India. His contention is that in the instant case- 
the provisions of section 22 (1) amount to an excessive delegation of legislative 
powers. 

The law in regard to the delegation of legislative powers has now been well- 
settled by the various decisions of the Supreme Court. In re The Delhi Laws Act’, the 
limits of delegation of legislative powers have been discussed in detail. Das, J., as he 
then was, pointed out citing Cincinnati W. & Z. R. Co. v. Clinton County Commisstoners?. 

“The true distinction is between the delegation of power to make the law which necessarily 
involves a discretion as to what it shall be and conferring authority or discretion as to its execution, to 
be exercised under and in pursuance of the jaw. The first cannot be done ; to the latter no valid 
objection can be made.” 

In the present case I have already,pointed out that the Banking Law has been com- 
prehensively laid down in the Indian Banking Companies Act of 1949. The ques- 
tion then is only to administer the law. A power to carry out its provisions would be 
necessary having regard to the technical nature of the subject and necessity for the 
investigation of details in individual cases. Such a power is given to the Reserve | 
Bank of India under section 22. There could therefore be no valid objections to 
the grant of the power. 

In Harishankar Bagla v. The State of Madhya Pradesh®, Mahajan, C.J., observed 
at page 388 thus: 
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- “In other words, the Legislature cannot delegate its functions of laying down legislative policy 
‘In respect of a measure and its formulations as a rule of conduct. The Legislature must declare the 
policy of the law and the legal principles which are to control any given cases and must provide a 
standard to guide the officials or the body in power to execute the law. The essential legislative 
function consists in the determination or choice of the legislative policy and of formally enacting 
that policy into a binding rule of conduct. In the present case the Legislature has laid down such 
a principle and that principle is the maintenance or increase in supply of essential commodities and 
-of securing equitable distribution and availability at fair prices. The principle is clear and offers 
sufficient guidance to the Central Government in exercising its powers under section 3....As already 
pointed out the preamble and the body of the sections sufficiently formulate. the legislative policy 
-and the ambit and character of the Act is such that the details of that policy can only be worked out 
-by delegating them to a subordinate authority within the framework of that policy.” 


‘To,a similar effect is the decision of the Supreme Court in Bhatnagars © Co. Lid. v. 
‘The Union of India’, In Niemla Textile Finishing Mills v. The Second Punjab Tri- 
bunal? while considering the provisions of section 10 of the Industrial Disputes Act 
which enabled the Government as and when occasion arose to refer industrial dis- 
putes arising between the employers and workmen to one or other authorities 
according to the exigencies of the case, the Supreme Court held thus : 


“ No two cases are alike in nature and the industrial disputes which arise or are apprehended 
to arise in particular establishments or undertakings require to be treated having regard to the situa- 
tion prevailing in the same. There cannot be any classification and the reference to one or the other 
of the authorities has necessarily got to be determined in the exercise of its best discretion by the appro- 
priate Government. Such discretion is not an unfettered or an uncontrolled discretion nor an un- 
guided one because the criteria for the exercise of such discretion are to be found within the terms of 
the Act itself. The various authorities are to be set up with particular ends in view and it is the 
-achievement of the particular ends that guides the discretion of the appropriate Government in the 
matter of setting up one or the other of them. The purpose sought to be achieved by the Act has been 
well defined in the preamble to the Act. The scope of industrial disputes is defined in section 2 (k) 
of the Act and there are also provisions contained in the other sections of the Act which relate to 
strikes and lock-outs, lay off and retrenchment, etc. 3 


Following the observations of the Supreme Court, I am of the opinion that in the 
present case there is sufficient legislative guidance for the granting of licence embodied. 
in the provisions of the Act and of section 22 in particular, and the delegation of the 
power having been made to a non-political body who is statutorily vested with the 
credit structure of the country, it could not but be held that the restriction imposed 
in the regulation of the banking business is anything but reasonable. 


It must also be noticed that the refusal of the licence under section 22 of the Act 
does not mean a stoppage of business. I have already referred to the fact that the 
essence of banking is the opening of current account and the enabling of the constitu- 
ent to draw by cheques. It follows that the refusal of a licence would only entail a 
loss of that type of business, and it would be perfectly open to the petitioner to carry 
on business as money-lenders the only disability or restriction being that it cannot 
have transactions under which the constitutent could draw cheques on him. . 


In Yakus v. United States? it was held that the essentials of legislative functions 
were the determination of the legislative policy and its formulation and promulga- 
tion as a defined and binding rule of conduct, and these essentials would be preserved 
when the Congress has specified the basic conditions of fact upon whose existence 
or occurrence, ascertained from relevant data by a designated administrative agency. 
it directs that its statutory command shall þe effective. At page 848 it is stated: : 


“ It is no objection to a statute that the determination of facts and of the inference t g 
from them, if in inferences to be drawn from them, in the light of the statutory standards ne A aie 
tion of policy, call for the exercise of judgment and for the formulation of subsidiary administrative 
policy within the prescribed statutory framework. Nor does the doctrine of separation of powers deny 
the Congress the power to direct that an administrative officer ploperly designated for that purpose shall 
have ample latitude within which he has to ascertain conditions which Congress has made pre-requi- 
Site to the operation of its legislative command. Since the only concern of the Courts is to ascertain 
whether the will of Gongress has been obeyed and this depends not upon the breadth of the defini- 
tion of the facts or conditions which the administrative officer is to find, but upon the determina- 
tion whether the definition sufficiently marks the field within which he is to act so that it may be 
known whether he has kept within it in compliance with the legislative will.” i is 
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The power that is given to the Reserve Bank under the Act is a wide range of adminis- 
trative discretion which it is peculiarly competent to undertake, and the determina- 
tion whether the conditions which are required before the licence could be given or 
refused exist, would be peculiarly within its competence as an expert statutory body, 
and the Legislature having prescribed the nature of a real banking institution in this 
country, it could not be said that there has been any excessive delegation of power. 
As pointed out in Matajog Dobey v. H.C. Bhari? a discretionary power is not necessarily 
the discriminatory power and abuse of power should not be easily assumed where 
discretion is vested in a public authority, and not in a minor official. In such cases 
the delegation as such could not be held to be invalid, though in individual cases, if 
such a body exceeds its jurisdiction or abuses its power it would be open to an aggriev- 
ed party to apply to the suprior Court for the issue of a writ under Article 226 of 
the Constitution. . 


This leads us to the next question, namely, whether the power in this case has 
been arbitrarily exercised by the respondent, as is complained by the petitioner. 
There is no complaint in this case that sufficient opportunity was not given. But 
what is contended on behalf of the petitioner is that further opportunities should 
have been given to rectify the errors rather than refuse the licence. It is also con- 
tended that the petitioner had complied with all the directions which the respon- 
dent gave from time to time and that there was really no default on its part. Mr. 
Rajah Iyer also contended that while the respondent was given directions and the 
petitioner was complying with the same as and when given, the former had made up 
its mind not to issue the licence and that it did not bring to bear on the decision of 
the question a judicial attitude. The first inspection by the respondent of the peti- 
tioner was in 1952 under the provisions of section 22. That revealed that the peti- 
tioner bank was not conducted on sound banking lines. The report, dated 11th 
October, 1952, pointed out fundamental errors in the accounts as also non-compli- 
ance with the provisions of the Act. The Reserve Bank very properly kept in abey- 
ance the decision of the question of the grant of licence. But the Bank being one that 
came into existence before the Act, it could continue its banking business till the 
licence was granted or refused. It was, therefore, necessary that some kind of con- 
trol should be exercised over the bank pending decision on the issue of the licence. 
They, therefore, proceeded to give periodical instructions in regard to the conduct 
of the bank. I have said that the first inspection revealed defects in the method of 
keeping accounts and contravention of certain provisions of the Act. Correspondence 
that ensued was in regard to both the matters. It was not till 1955 that the defect 
pointed out were sought to be explained away or remedied. . This, therefore, entailed 
a further inspection, undertaken by the Reserve Bank under section 35 of the Banking 
Companies Act. A report was duly submitted to the local Board of the Bank, who 
were satisfied that the proposal to refuse the license was proper in the circumstances. 
As pointed out in the report of the Reserve Bank on more than one occasion, the 
bank was not able to effectuate any material improvement in the pattern of its 
working. It was not able to attract sufficient deposits from the public. As a private 
limited company to start with it was converted into a banking company evidently to 
circumvent the provisions of the Madras Pawn-brokers Act of 1943. The paid up 
capital was only Rs. 50,000. Its reserves were found to be poor and the establishment 
charges had absorbed more than 50 per cent. of the gross income. The Reserve Bank 
gave more than one opportunity to the petitioner to show cause against the refusal of 
licence. In the report placed before the Central Committee, we find a comparative 
statement of the undesirable features noticed in the inspéction reports with the corres- 
ponding representation of the bank and the comments of the bank. It was only 
after a careful consideration of all the matters that the Reserve Bank came to the 
conclusion that the continuance of the bank would be likely to prove detrimental 
to the interests of prospective depositors and that the petitioner was not entitled to a 
licence. The respondent did not take any hasty action. The progress and work- 
ing of the bank was closely watched for more than 4 years and every opportunity was 
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given to the bank to justify its claim as a sound banking concern. The learned 
Adyocate-General explained that the delay in the disposal of the application by the 
respondent was due to their anxiety not to precipitate a crisis which a quick decision 
to refuse licence might occasion and which might further lead to undesirable results.. 
Far from the action of the Reserve Bank being arbitrary, I am satisfied that it has. 
given the utmost consideration to the petititoner’s case. I can find no justification for 
the criticism that the respondznt had decided to refuse licence, even before waiting 
to see whether the petitioner rectified the defects. As I have indicated above the 
directions given by the respondent from time to time were by virtue of their superior 
powers in respect of a bank which was entitled to do business till the licence was. 
refused and which was so doing. That has nothing to do with the decision of the 
question of granting licence which was kept in abeyance in 1952. 


. The last contention of Mr. Rajah Iyer is based upon the provisions of section 
35 of the Act. Section 35 enables the Reserve Bank to inspect a bank. Such ins- 
pection was done in the present case. Section 35 (4) prescribes that in such a case 
the matter has got to be reported to the Central Government, and it was only the 
Central Government that could prohibit the banking company from continuing 
its business. I cannot, however, accept this argument. Section 35 (4) would relate 
to a bank for which a licence had already been given. At the same time I am of 
opinion that it would be open to the respondent to consider the defects or improve- 
ments revealed in an inspection under section 35 for disposing of the application for 
licence as there is nothing in the statute to prohibit it from taking into considera- 
tion all relevant facts. There has been no excess of jurisdiction and the refusal of the 
licence under section 22 (1) of the Act is, therefore, proper in the circumstances of 
the case. j 


- I am, therefore, of the opinion that the action of the Reserve Bank in refusing- 
to grant the licence to the petitioner is within its jurisdiction, and such jurisdiction 
has been properly exercised in the case, and that there is no case for the issue of a 
writ under Article 226 of the Constitution. This petition is dismissed with costs. 


<- RM. i i i Petition dismissed. 
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Criminal Procedure Code (V of 1898), sections 435 and 439—Finding of fact—Concurrent findings—Inter~ 
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. > The High Court could and does interfere in criminal revision, even upon findings of fact, and 
even though they may be concurrent findings of two Courts below where the conscience of the Court is. 
satisfied that in'the broad interests of justice, the conviction is not sustainable ; or where the convic- 
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The Court made the following 


Orper.—This is a Revision Petition by the five accused in a criminal case, who 
were originally convicted by the learned District Magistrate of Tirunelveli under sec- 
tions 147, 148, 149 and 326 of the Indian Penal Code, and sentenced to several periods 
of imprisonment. This matter was taken up in appeal to the learned Additional 
Sessions Judge of Tirunelveli, who considered the facts of evidence in his appellate 

judgment and confirmed the convictions and sentences. 


At the outset itself, when these proceedings in revision were argued, the limits of 
the propriety of interference in criminal revision by the High Court in a case of this 
kind, where there are concurrent findings of fact by two Courts below, were canvassed. 
as I felt that it was essential that this should be clarified. The matter has now been 
argued at some length by learned counsel for the revision petitioners, ‘and also the 
learned Public Prosecutor, with reference to the available authorities, both of the 
Madras High Court, other High’Courts and the Supreme Court. It is not necessary 
for the purpose of the present judgment to make an exhaustive review of the case- 
law cited before me. But certain of the decisions have necessarily to be referred to, 
at the outset, itself, so that the broad landmarks of the applicable principle may be 
illustrated. 


In a very early Full Bench decision of the Madras High Court in National Bank of 
India, Ltd. v. Kothandarama Chetty and another+, the proposition was laid down that the 
High Court possesses plenary powers of interference even in a criminal revision, even 
upon a question of fact, though, of course, such power should be exercised with cir- 
cumspection, and only where interference is called for in the broadest interest of 

justice. In a subsequent decision of this Court in K. V. Ramaswami Naik and another v. 
Rangaswami Chettiar®, King, J., observed, that, even in criminal revision, where the 
Courts below had not approached the case either with a clear appreciation of the 
issues involved, or clear understanding of the principles of criminal law, interference 
by the Court of revision would be just and appropriate. Of the decisions of the 
Supreme Court, it may be necessary to refer to the decision in Arjun Lal Misra v. 
The State®, where Fazl Ali, J., observed that though the powers of the High Court to 
interfere on findings of fact in criminal cases are indisputable, before that is done, the 
relevant facts upon which the findings are based should be carefully scrutinised and 
weighed. In a decision of the Madras High Court in S.R. Raja Rao, In re4, there is an 
observation in passing by Leach, C.J., to the effect that the High Court would not 
interfere in criminal revision upon the merits, unless the record shows that the evi- 
.dence is not capable of sustaining the conviction. In Periakaruppan Chettiar v. Chidam- 
baram Chettiar®, Pandrang Row, J., pointed out that the case for interference in crimi- 
nal revision with the finding of fact by a Magistrate, was stronger where a non-appeal- 

-able sentence had been given. Finally, my attention has been drawn to a recent deci- 
sion of Ramaswami, J., in Criminal R.C. No. 256 of 1959 (so far unreported) where 
the principle has been discussed at some length. To quote the learned Judge: 

“Where a case arises for going into the facts of the case, the High Court will not interfere, unless 
the conscience of the Court is aroused to such an extent as to compel the Court to expressly say that 
the appellant ought not to have been convicted on the evidence.” 

“The decision then proceeds to enumerate certain categories, where the High Court 
would be justified in interference in criminal revision, even upon a question of fact. 
But I take it that it is the broad principle, as stated above, which governs this matter, 
and that the categories may not be exhaustive. Hence, the conclusion upon this 
aspect would be that the High Court could and does interfere in criminal revision, 

-even upon findings of fact, and even though they may be concurrent findings of two 
Courts below, where the conscience of the Court is satisfied that, in the broad interests 
of justice, the conviction is not sustainable ; or where, as in this case, the conviction is 
not sustainable in certain respects, because vital evidence has been overlooked, or 
has not been given due considerations. 
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Now, coming to the facts of the present case, I have been taken through the 
record of evidence, and the judgment of the two Courts below. I desire to say very 
little upon the broad aspects of tais offence which undoubtedly did occur, as a result 
of faction and ill-will, and during the course of which the complainant (P.W. 1) 
sustained certain punctured and incised wounds, as shown by the medical evidence. 
A certain difficulty in this case is that the first information was a bald oral report fur- 
nished by the son of the complainant, who has not been examined, to the etfect that 
-A-1 and oiher assail nts caused injuries to his father (P.W. 1). In that view, the 
learned Additional Sessions Judge in appeal rightly excluded the subsequent recorded 
first information report (P-1) from consideration, as within the mischicf of section 
162°0f ihe Code of Criminal Procedure. Another difficulty in the present case is that 
A-4 also sustained some injuries, and that he furnished a counter version of this inci- 
dent (P-8), though belatedly. 


However this might be, upon the merits of the evidence, I see no reason at all 
to interfere in revision, as far as the convictions of A-1, A-2 and A-4 are concerned. 
The learned eounsel for the 4th accused has stressed the difficulty that the dying 
declaration of the complainant (P-2) ascribes to A-4 only some kind of attack with a 
stick or vel (it is not all clear which weapon), without giving any more specific detail. 
But the oral evidence definitely shows that A-4 cut the complainant on the right foot 
with an aruval, and this is consistent with the record of investi ation (P-1), though 
that is not the first information report, and is not substantive evidence. Ifit did not 
contain anything contradictory to the oral evidence regarding the part played by 
A-4, that would undoubtedly have been elicited in defence. 


But with regard to A-3 and A-5, I have no doubt whatever that they were not 
present, and that they were falsely implicated in the present case, which may be 
true enough in other particulars. Actually, from the very first, there seems to have 
been some difficulty and hesitancy in ascribing any specific overt acts to these accused, 
or even in affirming their presence. This consideration pplies with all the stronger 
force, because A-3 seems to have been the leader of this opposite group, and if he 
had been presented and had inflicted the injuries, undoubtedly that would have been 
affirmed even in the very first complaint. On the contrary, the Circle Inspector, 
P.W. g concedes that both P.W. 1 and P.W. 2 at one stage of the interrogation, were 
not prepared to say that A-3 and A-5 were there. Even more importantly, we have 
the striking fact that the medical evidence is totally inconsistent with the parts now 
ascribed to those two assailants (A-3 and A-5), of inflicting injuries with sticks. This 
is a vital aspect of the evidence which the lower appellate Court as well as the trial 
Court has virtually overlooked. It is true that the learned Sessions Tudge, in appeal, 
refers to this difficulty in the evidence. But he appears to think that such injuries 
might have been caused, and may, nevertheless, have subsequently disappeared. I 
‘see no crounds for any such assumption, and this isclearly against the well-known facts 
of medical jurisprudence. Since there was not even a sinele injury due to a blunt 
weanon on the person of the complainant, it is abundantly clear that A-3 and 
A-5 did not beat him with sticks as alleged, and that this is a belated and false develop- 
ment of the case. Where the record, shows this, Court of revision would be certainly 
justified in interference, upon substantial grounds of justice, 


Under the circumstances, I allow this revision petition to the partial extent of 
setting aside the conviction and sentence upon A-2 and A-« respectively. As re- 
gards A-4, I note that he has been convicted only under section 326, Indian Penal 
Code, read with section 149 of the Indian Penal Code, without any specific overt act 
of hurt being proved avainst him, and he has been sentenced to rieorous imprison- 
ment for one year. Under the particular circumstances, I direct that the sentence 
upon him be reduced to rigorous imprisonment for six months. The other sentences 
are confirmed. The revision petition is otherwise dismissed. 


PRN, ————_ Convictions of A-2 and A-5 set aside. 
; Sentence of A-4 reduced. Revision petition 
dismissed in other respects. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE ANANTANARAYANAN. 


Chinnappa Naicker .. Petitioner* 
te 
v 


A.P.C. Umapathy Nayagar .. Respondent. 


Madras Cultivating Tenants Protection Act (XXV of 1955), section 2 (e)— Landlord °—Power-of-attor~ 
ney agent of legatee under registered will of previous admitted landlord—RKryiit to apply for eviction—Section 3 (2) 
(d)—Wilful denial of landlord’s titlh—What amounts to. 


“ Landlord ” as defined in section 2 (c) of the Madras Cultivating Tenants Protection Act, 19555 
would clearly include any person who is entitled, under the Common Law, to evict a cultivating tenant 
from a holding, exercising the same rights as his predecessor-in-interest. The definition is framed 
so as to include every person who can claim rent as “ landlord” and who thus, by the tenant’s default 
to pay rent, can evict him. A power-of-attorney agent of a legatee under a registered will executed. 
by the previous and admitted landlord would therefore be a landlord entitled to evict a cultivating 
tenant. 


Ramaswami Naidu v. Marudaveera Moopan, (1959) 1 M.L.J. 25, distinguished. 


The mere fact that the cultivating tenant who is proceeded against for eviction seeks to maintain 
that the petitioner in the eviction petition may not be entitled to have the legal status of a “landlord?” 
in the very proceedings themselves would not constitute wilful denial of title within the meaning of 
section 3 (2) (d) of the Madras Act XXV of 1955. Such a denial as a ground of eviction must. 
obviously relate to a case wherein there has been a previous acknowledgment of title, or an agreement 
of tenancy directly between the very parties themselves, 

Petition under section 115 of Act V of 1908, praying the High Court to revise 
the Order of the Court of the Revenue Divisional Officer, Saidapet, Madras, dated 
ust November, 1957 and made in T.A. P. No. 15 of 1957. 


R. Deenadayayulu, for Petitioner. 
R. Rajagopala Ayyar and R. Subramania Iyer, for Respondent.. 
The Court delivered the following 


Jupcment.—The revision petitioner is the tenant against whom eviction was 
ordered by the Revenue Court under Madras Act XXV of 1955. An interesting 
point is argued in these proceedings that the petitioner in the lower Court was not 
the “landlord” as defined in section 2 (e) of the Act, for the reason that the petitioner 
in the lower Court is only the power-of-attorney agent of a legatee under a registered 
will executed by the previous and admitted landlord, since deceased. 


Now, “landlord” is defined as “‘a person entitled to evict the cultivating tenant 
from such holding or part”. The question is whether the definition would include 
any person, who, by devolution of law or by any valid disposition of property, obtains. 
an interest in the holding and in the subsisting tenancy. It is true that the definition is. 
cryptic, and somewhat unhelpful. But I see no ground for assuming that when at. 
least applied to a person, who, by devolution of law or by a disposition in his favour, 
is entitled to the interest in the holding, or the interest in the tenancy the definition 
would not clothe him with the right. The words of the definition as they stand would 
clearly include any person who is entitled, under the Common Law, to evict a 
cultivating tenant from a holding, exercising the same rights as his predecessor-in- 
title. A contrary interpretation would lead to very great difficulties. In the case 
of the death of a Jandlord, it would leave the tenant in virtual possession of the 
holding owing no obligation to pay rent to anyone, and not being liable to be evicted 
from the holding by any person whatever. J am unable to hold that this was the 
intention of the Legislature in framing this definition. The argument that the per- 
son upon whom the right of the landlord devolves in law must first proceed to a 
Civil Court to obtain a declaration of his right, overlooks the fact that the definition is 
framed so as to include every person who can claim rent as ‘landlord’ and who thus, by 
the tenant’s default to pay rent, canevi thim. Further, the logic is obvious that had 
the Le islature intended to exclude the person, who by devolution of legal rights 
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would normally be entitled to evict a tenant, or to claim rent from him, some circum- 
scribing or limiting language to that effect would have been employed. ‘Lhe dei- 
sion in Ramaswami Naidu and another v. Marudaveera Moopan}, is unhelpful here, for, it 
deals with the definition of a “cultivating tenant” and holds that the assignees of the 
original lessee are not included within that term, by virtue of the language of that 
definition. ; 


Und r those circumstances, I must hold that the petition in the lower Court was 
competent, and that interference in revision would not be justified. But, the other 
ground upon which eviction. was ordered, : iz., wilful denial of title, does not seem o 
be valid, upon the facts of the case. It is at least a matter of legal interpretation of 
the Act, whether, in law, the petitioner in the lower Court could apply for eviction as 
a “landlord”, and the mere fact that the present revision petitioner sought to main- 
tain that he may not be entitled to have the legal status, in the very proceedings 
themselves, would not constitute wilful denial of title. „Such a denial, as a ground 
for eviction, must obviously relate to a case wherein there has been a previous acknow- 
roemen of title, or an agreement of tenancy, directly between the very parties them-. 
selves, i 


In this view, the application was competent ; and obviously time should have 
been allowed to the revision petitioner for payment of the balance of rent, in the 
interests of justice. This consideration applies wit]. all the greater force because the 
revision petitioner seems to have paid the balance of rent to certain other persons, in 
the mistaken idea that they were the persons entitled to claim as “Landlord” under 
the Act. Hence, I allow the revision petition to the limited extent of modifying the 
order of the Court below, by directing that the arrears of rent as stipulated in the 
‘agreement of tenancy, and as now found due, should be paid within a month from 
this date, failing which alone, the order of eviction will be applicable. Parties to 
bear their own costs. 


P.R.N. —— Revision petition allowed in part.. 
Order modified.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mar. Justice GANAPATIA PILLAI. 


Chinnathambi Goundar «© Abfellant® 
v. . 
Narayanaswamy Goundar and others .. Respondents. 


, Civil Procedure Code (V of 1908), Order 21, rule 2—Decree for partition—Statement by the decree-holde , 
in the execution petition that the properties had been divided—Statement would amount to a certificate of Satisfaction, 


The statement by the decree-holder in the petition for execution of the decree for partition and 
other reliefs, that the panchayatdars had met and divided the properties though with a qualification 
that the division was not completed, would amount to a certificate of adjustment under Order 21, 
rule 2 of the Civil Procedure Code and the Executing Court can go into the question of the division. 
pleaded by the respondent to the Execution Petition. 


Lodd Govinda Doss v. Raja of Karvetnagar, (1915) 29 M.L.J. 219, followed. 


Appeal against the Order of the District Court of South Arcot at Cuddalore, 
datéd 26th August, 1957 and made in A.S. No. 281 of 1956, preferred against the 
Order of the Court of the District Munsif of Villupuram in E.P. No. 220 of 1955 in 
O.S. No. 304 of 1943. : 


N. Arunachalam, for Appellant. 


V. Krishnan, for Respondents. 
Sa E 
i 1. (1959) 1 M.L.J. 25. 
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The Court made the following 


Orper.—This appeal azainst the appellate judgment of the District Judge of 
South Arcot is preferred by the plaintiff in O.S. No. 304 of 1943. 


That was a suit for partition against the respondent and others. A consent 
decree was passed in that case which was a combination of a preliminary and final 
decrees. According to the terms of that decree, six items of immoveable properties 
owned by the parties were directed to be divided with the help of panchayatdars and 
the plaintiff was to take rd share, the first defendant ard share and the remain- 
ing ,rd share was to go to the other defendants. ‘The date of this decree was 27th 
October, 1944. E.P. No. 220 of 1955, ou of which this appeal arises, was instituted, 
by the first defendant for execution of the decree in so far as it related to partition and 
separate possession of these six items ofimmoveable properties. The appellant, who was 
respondent in that Execution Petition, put forward the plea that the panchayatdars 
had effected division ` f tl.e properties as early as 1948, and the plaintiff, the first de- 
fendant, and the other defendants were in separate possession of the properties 
allotted to them by the panchayatdars and that there was nothing more to be execut- 
ed in relation to the relief of partition of immoveable properties. Both the lower 
Courts, without going into the truth of this alleged partition, negatived the conten- 
tion of the appellant on the ground that this question could not be gone into by the 
Executing Court in the absence of a certificate under Order 21, rule 2, Civil Proce- 
dure Code. In respect of that position the decision in Ramakrishna v. Balakrishna? 
was relied upon. That decision, of course, lays down that in a decree for partition, 
if money is payable by one party to the other, such a decree would come within the 
definition of a decree contemplated under Order 21, rule 2, Civil Procedure Code, 
and if objection is put forward to execution of that decree even in regard to a matter 
not related to payment of money, such objection could not be heard, unless the satis- 
faction of the decree in regard to that was reported to the Court wit.in the time 
allowed under Order 21, rule 2. 


Mr. Arunachalam for the appellant urged that the decision in Narayanaswami v. 
Rangaswami?, is an authority for his contention that in the case of a partition decree 
regarding immoveable property, Order 21, rule 2, would not apply. ‘The facts of 
that case were that the decree provided that on the defendants paying a sum of Rs. 
17,000 to the plaintiff, the plaintiff should reconvey certain immoveable properties 
standing in his name to the defendants. This decree was considered to be not a decree 
for payment of money and ther fore Ord r21, rule 2, Civil Procedure Code, would 
not apply. In the case now before me, admittedly the compromise decree related 
not only to partition of moveable properties and immoveable properties, b t also to 
division of outstandings. ‘The decree provided for one party paying money to the 
other party, representing shares of outstandings collected. The decision in Narayana- 
swami v. Rangaswami® will not therefore help the appellant. But in the Execution 
Petition filed herein, there is a recital that the panchayatdars met and 
attempted division of the immoveable properties having reference to the 
quality of the lands and that division was effected, though it was not completed. 
This is relied upon by Mr. Arunachalam asa report of a certificate to Court within 
the meaning of Order 21, rule 2, Civil Procedure Code. In the decision in Lodd 
Govinda Doss v. Rajah of Karvetnagar* a similar question arose for consideration. There, 
a morteacee assigned a decree obtained for principal mortgage amount and interest 
due to him. He was in possession of the mortgage property. But there was no 
provision in the decree for taking accounts of the profits which the mortgagee might 
receive after the date of the-decree. When he attempted to execute the decree for 
realisation of the principal and interest due to him, he was met with the plea that the 
amount which the decree-holder had realised as profits subsequent to the date of the 
decree should be ascertained and should be adjusted against the amount due under 


ee 
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the decree. This plea was scught to be repellcd by tke contention that such adjust- 
ment had not been reported to the Court urder Order 2), rule 2. The Bench relied 
upon the averment in the Executicn Petiticn itself to Lold that the decrec-holder 
had repcrted receipt of such moneys. There the decree-hclder had stated in his E.P. 
that though he had received money as prcfits frcm the mertgege picrertiesand thovgh 
he would be liable to adjust this amount against the decree, it could be done in sepa- 
rate proceedings. This the Court held wasa sufficient compliance with Order 21, 
rule 2, Civil Procedure Code, and directed the Executing Court to ascertain the 
amount so realised by the decree-holder. Following the same principle, in this case, 
there can be no bar of Order 21, rule 2, Civil Procedure Code, since in the Execution 
Petition itself the decree-holder has reported that the panshayatdars had met and 
divided the properties though they added a qualification that the division was not 
completed. We have not been given any indication as to whether the completion 
spoken of was in respect of any one of the items of properties involved in the suit or 
in respect of all the properties involved in the suit. It certainly is a report to 
Court as regards the division of the immoveable properties. 


The question remains, however, for the lower Court to decide, namzly, how 
far the. .ivision pleaded by the present appellant was a divisioa effzcted by the 
panchayatdars. That question, as a question of fact, has not been decided by 
either of the lower Courts. 


The orders of both the lower Courts are therefore set aside. The Execution 
Petition will be restored to file by the trial Court and it will g> into the question of 
the truth of the partition of the properties p aded by the presznt appellaat. If 
the lower Court is satisfied about the truth o: that partition, there will be nothing 
more to be done in that proceeding but to dismiss the E.P. If, however, the trial 
Court is not satisfied about the truth of the partition rleadzd by the apoellaat but 
is satis*ed that no partition was effected by the : anchayatdars, it would be open to 
the lower Court to appoint a Commissioner to divide the properties. There will 

be no order as to costs. 


VS. — Appeal allowed. Matter remitted. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. Justice GANAPATIA 
Pura. 


N. Vajrapuri Naidu and another „© Appellants* 
v. 
The New Theatres Carnatic Talkies Ltd., a Joint Stock Company 
having its registered office at Coimbatore .. Respondent. 


Madras City Tenants Protection Act (III of 1922) as cmended by Act (XIX of 195°), sections 3, 9 and 12— 
Constitutional validity—If offend Articles 19 (1) (f), 19 (5) and 31 (2) of the Constitution—Scheme of the Act. 


The right given to a tenant undef the Madras City Tenants Protection Act to acquire the land 
in his occupation is irrespective of considerations like the area of the land, the pericd cr the purpose 
of the lease or the size or character of the building put up by the tenant. ‘he contractual rights 
between a landlord and his tenant are not interfered with by the provisions of the Act till either a suit 
f.r ejectment is instituted by the landlord or a decree for that purpose is obtained. On the happening 
of this contingency two rights are conferred on the tenant, tiz., first to obtain compensation tor the 
building under section 3 and second the right to purchase the land on payment of its value under 
section 9 of the Act. Section g of the Act is not opposed to Article 19 (1) (J) or (5) of the Consti- 
tution of India. Having regard to the history and object of the Act, tl.e Icgislation is intended to 
advance public benefit and convenience and it does not offer.d against Article 31 (2) of the 
Constitution of India. 


The Proviso to section 12 of the Act should be limited to those cases where the stipulation in the 
contract regarding erection of building relate to facts such as the size, the cost, the design of the 
building and such other cognate matters. To construe the Iroviso to mean that a landlord ccul.l 
stipulate with the tenant prohi iting him from erecting any building on the land will abrogate the 
very protection given under the section to the tenants. 


The word ‘ building’ in section 2 (1) of the Act will include business premises, and dwelling 
houses and would include a building like a cinema-theatre. 
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Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 
Mr. Justice Panchapakesa Ayyar, dated 28th July, 1958 and made in C.M.P. No. 
1835 of 1958 in A.S. No 255 of 1957 presented under section g (1) of the Madras City 
Tenants Protection Act of 1921 as amended by Act (XIX of 1955) to direct the 
respondent therein to sell the suit land in O.S. No. 76 of 1956 0n the file of thé 
Court of the Subordinate Judge of Coimbatore, for a price to be fixed by this Court. 


G. R. Fagadisan, V. S. Ramakrishnan and P. S. Ramachandran, for Appellants. 


The Advocate-General (V. K. Tiruvenkatachari), R. G. Rajamand T. Ramakrishnas 
for Respondent. ` 


‘The Additional Government Pleader (K. Veeraswami) on behalf of the State. 
The Order of the Court was delivered by 


Ganzpatia Pillai, 7.—This Letters Patent Appeal is directed against the judgment 
and order of Panchapakesa Ayyar, J., in C.M.P. No. 1835 of tus in A.S. No. 255 of 
1957 on the file of this Court. The appellants before us were the respondents in the 

‘petition, and The New Theatres Carnatic Talkies Ltd., the respondent before us, 
was the petitioner in that proceeding. That was an application made under section 9 
(1) of the Madras City Tenants Protection Act (III of 1922), as amended by Madras 
Act (XIX of 1955), to direct the appellants before us to sell to the respondent the 
land on which the theatre constructed by the respondent stands. 


The facts which led up to the appeal in the High Court and the applicaticn for 
a direction to sell the land are the following. A piece of vacant land situate within 
the limits of Coimbatore Municipality belongs to the appellants, who are mother and 
son. ‘They granted a lease of the property to one Abhirama Chettiar by a registered 
lease-deed dated 19th Septem’ er, 1934, for a period of 20 years. It was provided iri 
the lease-deed that, on the expiry of the twenty-year period, the lease could be 
renewed for a further term of 20 years if the parties were so agreeable. It was also 
provided in the lease-deed that, on the expiry of the lease period, vacant possession 
of the land should be given to the lessor after removing any buildings which the lessee 
might construct thereon. On 17th April, 1937, Abhirama Chettiar assigned his 
interest in the leasehold for the unexpired portion of «he lease period to the re pon- 
dent before us, The New Theattes Carnatic Talkies Ltd. Even before that, there was 
a partnership between Abhirama Chettiar and the Managing Director of the Com- 
pany, in pursuance of which a pucca cinema theatre was put up on the site in 1934- 
1935 at a cost of over 14 lakhs. In March, 1954, the respondents issued a notice 
to the Company, asking them to quit the property and deliver vacant possession of the 
land. On receipt of this notice, the Managing Director of the Comnany started 
negotiations with the owners for the grant of a further lease for a peric d of 20 years, 
The case of the respondents is that a draft agreement of the propos d lease was drawn 
‘up, and the first appellant agreed to execute a fresh lease-deed in consultation with h's 
mother. Subsequently he backed out of this agreement and filed a suit O.S. No. 
76 of 1956 for recovering possession of the leased property with damages and future 
mesne profits. The Company, in its turn, instituted O.S. No. 264 of 1955, for speci* 
fic performance of the contract to grant a further lease. 

The First Additional Subordinate Judge of Coimbatore who tried both these 
suits together, dismissed the suit for specific performance, but granted a decree in the 
suit for eviction. The Company has preferred appeals against both decrees. 


Against the decree for eviction, the Company pref:rred A.S. No. 255 of 1957, 
in this Court, during the pendency of which, by G.O. No. 608, Revenue, dated roth 
February, 1958, the Government of Madras extended the Madras City Tenants 
Protection Act to the municipal town of Coimbatore. Within the period of 30 days 
provided in the Act, the Company applied before Panchapakesa Ayyar, J., for ari 
-order under section g (1) of the said Act to compel the landlord to sell the site to the 
ee, for a price to be fixed by the Court and offered to pay the full market 
value. 

Numerous objections were raised before Panchapakesa Ayyar, J., but he overrul- 
ed all of them and held that the respondent Company was entitled to purchase the 
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‘site under section g of the Act on paying the full market value, as undertaken by them. 
He directed the Subordinate Judge, Coimbatore, to appoint a Commissioner to fix 
the value of the site based on the market value prevalent on 28th July, 1958, the date 
of his order ; and he also gave an order, directing the appellants before us to execute 
-a sale-deed for the site in favour of the respondent Company on payment of the mar- 
ket value of the site fixed by the lower Court. He further directed that, as soon as his 
‘order became final, the appeals preferred against the two decrees in the two suits 
‘mentioned above will stand dismissed. 

Two questions have been raised by Mr. G.R. Jagadisa Ayyar, learned counsel 
for the appellants in this appeal. First, he attacks the constitutional validity of the 
proVision in section 9 (1) of the Madras City Tenants Protection Act, hereinafter 
referred 10 as the Act as infringing Article 19 (5) and violating Article rg (1) (f) and 
Article 31 (2) of the Constitution. Before d'scussing the merits of this contention, we 
would set out in brief the provisions of the Act. Sections 3, 9 and 12 are the impor- 
tant sections which matter. Sections 3 and 12 of the Act provide that, except in cases 
‘where a tenant of land has first bound himself by stipulations in-writing registered 
as to the erection of buildings and then erected the building on the land taken on 
lease by him, every tenant who has erected such a building shall have the right to 
recover compensation equal to the value of the building when the landlord seeks to 
‘eject him from the land. By section g, the tenant is given an option to acquire the 
land from its owner for the lowest market value prevailing within the next preceding 
‘seven years. This provision as to the lowest market value prevalent within seven years 
preceding the date of the order of Court enabling the tenant to purchase the land 
‘was introduced by an amending Act, Act VI of 1926. The time fixed for the tenant 
to apply for the purchase of the landlord’s interest is one month after the date when 
the original Act or amending Act as the case may be, came into force or within one 
month after the service on him of summons in a suit by the landlord for the eviction o 
the tenant. By the amending Act, Act VI of 1926, the period of one month after the 
‘date of the original Act coming into force was substituted by the same period after 
the date when the amending Act was extended to a municipality by Government 
‘Order. Sub-section (2) of section 9 gives power to the Court to extend the time 
for payment of the price fixed by it for the land and also to make an order for payment 
of the amount in instalments. Sub-section (3) of that section enables the Court to 
pass a final order, directing the conveyance of the land by the landlord to the tenanton 
payment of the price fixed. The consequence of this order is that the suit for eject- 
ment instituted by the landlord should stand dismissed, or that any decree or order 
in a judgment that might have been made in such a suit already obtained by the 
landlord should be vacated. It will be seen from the provisions of the Act summaris- 
‘ed above that the right given to the tenant to acquire the land is irrespective of any 
consideration like the area of the land, the period or the purpose of the lease or the 
‘size or character of the building put up by the tenant. Indeed, even if the tenant 
had erected the building without or against the consent of the landlord, the Act would 
-appear to permit the tenant to acquire the land. The contractual rights between 
the landlord and the tenant are not interfered with by the provisions of the Act till 
either a suit for ejectment is instituted by the landlord or a decree for that purpose is 
‘obtained. On the happening of this contingency two rights are conferred upon the 
tenant : first, payment of compensation for the building under section 3 and, second, 
the right to get an order from the Court, directing the landlord to sell the land to him 
‘on payment of its price under section 9. 

The attack upon the validity of the impugned Act is not based upon the right to 
‘compensation. It is directed only against the right of compulsory acquisition of the 
land through the instrumenta ity of the Court. Itissaid that this right conferred upon 
the tenant is a restriction upon the right of the landlord to recover possession of his 
land. Incidentally, this restriction is said tobe an infringement of the right of owner- 
‘ship of the landlord. Secondly and alternatively it is contended that the provision 
for compulsory sale of the land to the tenant when the landlord seeks to evict the 
tenant is a deprivation of the property of the landlord and it is not valid under Arti- 
-cle 31 (2) of the Constitution, since there is ro public purpose involved. 
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We will take up first the argument based upon Article 19 of the Constitution. It 
is said that section 9 violates Article 19 (1) (f) whenit restricts the right of the owner 
to evict the tenant and infringes Article 19 (5) in that this restriction is not a reasona- 
ble restriction. The argument was that, even if the acquisition by the tenant was 
lawful and was not hit by Article 31 (2) of the Constitution, the landlord is entitled to 
rely on Article 19 (1) (f). The relative scope of Article 19 and Article 31 of the 
Constitution is now well settled according to the decisiors of the Supreme Court in 
State of West Bengal v. Subodh Gcpal Bose! ard Dwarakadas Shrinivas of Bombay v. Shola- 
pur Spinning and Weaving Co., Lid.2 In the fcimer case, the question arose thus. A 
purchaser of an cntire tcuzi at a revenue sale held by the Collector acquired, under 
section 37 cf the Bengal Revenue Sales Act 1 of 1859, the right to avoid and arinul 
urder-tenures ard fortlwith to eject all under-tenants with certain exceptions. This 
right was sought to be taken away from the purchaser by the West Bengal Amendment 
Act, 1950, on the ground that the exercise of this right caused great hardship in the 
urban areas of Calcutta and its suburbs. The constitutional validity of the West 
Bengal Amendment Act was questioned on the ground that it violated the funda- 
mental right of the citizen to hold property under Article 19 (1) ( f ) and this objection 
was upheld by the Calcutta High Court. In rejecting this contention, the Supreme 
Court held that the provisions of Article 19 could only apply where the citizen conti- 
nues to hold the property. They pointed out the correlation between Article 19 (1) 
(f) ard Article 31 in the following manner. Ifa person loses his property by reason 
of its having been compulsorily ac- uired under Article 31, he loses his right to hold 
that property and could not complain that his fundamental right under Article 1g (1) 
(f) has been infringed. In other words, the rights enumerated in Article 19 (1) sub- 
sist only when the citizen has the legal capacity to exercise them. The Supreme 
Court referred to the decision in A. K. Gopalan’s case? in support of the conclusion in 
that case that the fundamental right to personal liberty could only be enjoyed by a 
free citizen and not by one who was subject to lawfulduress. This conclusion as to the 
relative scope of Article 19 (1) (f) ard Article 31 was reiterated by the Supreme Court 
in Dwarakadas Shrinivas v. Sholapur Spinning and Weaving Co., Lid.* The result is that 
if the application of the im>ugned Act deprives the landlord of the property by com- 
pulsorily acquiring it from him for the benefit of the tenant, Article 1g (1) (f) cannot 
come into play. 


_ Mr. Jagadisa Ayyar sought to counter this conclusion by contending that the 
right of optional acquisition of the Jandlord’s interest conferred upon the tenant 
really a restriction upon the right of the landlord to recover possession of his land. 
This right, though optional with the tenant, comes in play as soon as the tenant 
applies under section g (1) to the Court for an order for acquisition. Itistrue that, 
at this point of time, the landlord had only asserted his right to recover possession 
of his land. But, in judging the effect of the provisions of section 9 of the impug ed 
Act, one has to take into account the result of the application made by the tenant for 
acquisition. So viewed, we do not find any justification for holding that the order 
for acquisition made under section 9 is only restriction upon the right of the landlord 
to recover possession of his land and not deprivation of the title of the landlord to the 
land. 

What amounts to deprivation of property has been the subject of determination 
by the Supreme Court in many cases arising under Article 31 of the Constitution. It 
is enough for our present purpose to refer to the observations of the Supreme Court in 
Dwarakadas Shrinivas v. Sholapur Spinning and Weaving Co., Lid.” There, power was. 
taken by the provisions of the Sholapur Spinning and Weaving Company Emergency 
Frovisions) Act (XXVIII of 1950) for appointing Directors to take over the assets. 
and management of the Company, and, when this power was exercised by the 
Government, objection was taken to the validity of the Act. One of the arguments. 
advanced by the learned Attorney-General as a reply to this objection is that the _ 
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title of the Company to its.assets was left intact and was not taken over by the Govern- 
ment under the Act, and ther fore, the Act did not authorise any acquisition of the 
company or its assets. In repelling this argument, Mahajan, J., as he then was, 
made the following observations : 


“ In this situation, it is not possible to subscribe to the contention of the learned Attorney-General 
that the effect of the ordinance is that the Central Governrrent has taken over the superintendence 
of the affairs of the company and that the impugned legislation is merely regulative in character. 
In the present case, practically, all incidents of ownership have been taken over by the State and all 
that has been kft with the Company is mere paper ownership”. 


Even on that hypothesis, the Supreme Court held that the provisions of the impugned 
Act deprived the Company of its property. What is substantial deprivation of pro- 
perty that would come under Article 31 was also considered by the Supreme Court in 
State of Bombay v. Bhanji and Munji and another, There, the following quotation from 
Dwarakadas Srinivasa’s case®, was reproduced for reinforcing the conclusion that, 
- when a right to occupy the premises by a tenant is taken away, as also the right to 
transfer, assign, let or sublet, what is left to him is merely the husk of title in the lease- 
hold interest, and the law which authorises such taking away of the right of the 
tenant (The Bombay Land Acquisition Act, 1948) effected a substantial deprivation 
of the right of the tenant, namely, his right to property. 

“ By substantial deprivation is meant the sort of deprivation that substantially robs a man of 


those attributes of enjoyment which normally accompany rights to, or an interest in, property. The 
form is unessential. It is the substance that one must seek ”. 


In view of all this, we are unable to countenance the argument that the acquisition of 
the landlord’s title under section g of the impugned Act does not amount to depriva- 
tion. Indeed, not even paper title is left with him. He parts with ownership in 
return for payment of a market price. Under the circumstances, Article 19 (1) (f) 
cannot have any application to this case. In this view, it is really unnecessary for us 
to discuss the further question whether the provisions of the impugned Act exceed the 
limit of reasonable restrictions indicated in Article 19 (5) and whether the object of 
the Legislature could not have been achieved by making the tenancy permanent or 
making the eviction of the tenant impossible for a period till housing conditions im- 
proved. The further argument that the provisions of the Act are really in excess of 
the necessities of the situation and that the remedy proposed by the impugned Act is 
not commensurate with the evil sought to be avoided does not also arise for our 
consideration. 


The first argument addressed to us by Mr. G.R. Jagadisa Ayyar relating to Arti- 
cle 31 (2) is that Article 31 relates only to acquisition made by the State in the sense 
that the property taken belongs to the State or that the State takes tin the first instance 
and, acting as a cond it pipe, transfers it to some of its citizens. In the present case, 
the State does not take the property of the landlord. The impugned Act merely 
directs the landlord to convey his land to the tenant who has built a building upon it. 
Not only is there no authority for this contention of Mr. Jagadisa Ayyar, but the 
Supreme Court has laid down that Article 31 applies not only to acquisition by the 
State in the sense of the property becoming thereafter State property, but also to 
acquisitions made under the provisions of any law for any class of persons. In State 
of Bombay v. Bhanji and Munji and another}, the acquisition was not for the benefit of 
the State, though, after acquisition, the State took power to allot the premises either 
to its servants or to others. In the various laws enacted by the States after 1948 for 
acquisition of zamindari estates, acquisition was not made by the State itself for its 
benefit, but was made really for the benefit of the tenants of the zamindars. None 
of these laws was held by the Supreme Court to fall outside Article 31. 


In support of his argument that Article 31 applied only to acquisitions by the 
State and not on behalf of any section of the public, Mr. Jagadisa Ayyar referred 
to section 31(2) (a) as indicating the class of acquisitions, to waich section 31 would 
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-apply. He really used this argument to buttress up his plea that Article 19 (1) (f) 
alone would apply to this case. Article 31 (2) (a) was introduced by the Fourth 
Amendment to the Constitution which was made in 1955 in order to nullify the effect: 
‘of the decision of the Supreme Court in Dwarakadas Shrinivas case}, (Seco .d Sholapur. 
Cae). This new clause provides, that when the State takes private property, no 
‘compensation need be paid unless ownership also is transferred to the State. No. 
more need be said about the merits of this contention in view of the decisions of the. 
‘Supreme Court regarding the applicability of Article 31 of the Constitution to all 
kinds of deprivation of property, whether the \property is taken over by the State’ 
or is acquired for the benefit of a section of the public. 


The next contention of Mr. Jagadisa Ayyar was that the taking in this case’ 
was not for a public purpose and therefore was not protected by Article 31. The 
learned Advocate-General. appearing for the respondent, did not dispute that any 
“acquisition to be protected by Article 31 should be for a public purpose. The narrow 
question for our consideration, therefore, is whether the purpose for which the ac-, 
‘quisition is provided under the impugned Act is a public purpose. 


In State of Bombay v. Aligulshan®, the Supreme Court had to consider whether 

a public purpose was involved in the taking contemplated under the Bombay: 
Land Acquisition Act, 1948. Under that Act, the State of Bombay was em- . 
powered to requisition premises for certain purposes. The premises in question: 
in that case was requisitioned for housing a member of the staff of a F oreign Con-' 
ulate. In discussing the question whether this was a public purpose, the Supreme“ 
Court pointed out that a purpose may not be a ‘ State purpose’ or a ‘ Union pur-. 
pose °, and yet fall under the category of general public purpose. It upheld the. 

. validity of the Act on the ground that the requisition of the premises for the purpose- 
of housing a member of a Foreign Consulate was a general public purpose. 


This question has also: been considered in a number of decisions both of this 
Court and of the Supreme Court. In Thambiran v. State of Madras*, to which one‘ 
of us was a party, there is an exhaustive review of all the case-law on the subject. 
There, land was acquired by the State on behalf of a co-operative society for building 
houses for the members of the Society. The contention urged was that such a 
purpose would not be a public purpose. The Bench summed up the result of the 
authorities thus :— or 

“ Acquisition of property for public purpose under Article 31 (2) includes whatever results in an 

advantage to the public. It is not necessary that it should be available to the public as such. It 
. Might be in favour of individuals, provided they are benefited, not as individuals, but in furtherance. 
of a scheme of public utility. Schemes for the construction of houses, for clearing slum areas, relieving 
congestion and housing poor people are for a public purpose, as they tend to promote social welfare 
and prosperity ”. 
In State of Bombay v. Bhanji and Munji*, the Supreme Court held that the powers. 
vested in the State of Bombay under the Bombay Land Acquisition Act, 1946, autho- 
rised acquisition of premises for a public purpose, namely, finding accommodation. 
for the homeless. The fact that the term ‘public purpose’ has not been defined. 
in the Constitution has enabled Mr. Jagadisa Ayyar to cover a wide field during 
his argument on this point and he has also referred to the old American view of the 
law of eminent domain, which authorised the State to take private property for 
public use. Indeed, that view which imposed the condition that the public must. 
actually have an interest in the property acquired and that the terms and manner 
of enjoyment must be within the control of the State has been very much modified, 
in modern times even in America, as would be seen from the following quotation, 
from Rottschaeffer’s ‘Constitutional Law,’ 1939 edition, at pages 700-701: 

“ The principle has considerably modified the scope of the well-established rule that the power 
of eminent domain may not be used, primarily to transfer private property from one owner to another 
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‘for the private use of the latter. But it has not completely abolished that rule. Every condemna- 
-tion of property by a private party for use by him, necessarily involves its exercise for his private bene- 
fit. It is only where his use of it either involves, as well as its use by the general public, that the pro- 
yperty is deemed taken for a p'oper public use. It is invariably a question of degree whether the 
public benefits resulting from a private use of condemned property, are sufficiently important to out- 
weigh the private benefits derived therefrom by the condemnor.” 

As early as 1914 in Hemabai v. Secretary of State for India!, the Privy Council 
had to consider this question with reference to a sanad granted by the East India 
‘Company by way of lease of a land situate in the island of Bombay. The terms 
of this lease granted power to the company, their successors or assigns, to re- 
-sume the land for any public purpose. The Government of Bombay purported to 
exercise this power in order to erect dwelling houses for Government officials. This 
-was challenged on the ground that the purpose was not a public purpose. The 
Privy Council overruled this objection on the ground that the provision of houses 
for Government cfficials would redound to public benefit by helping the Govern- 
ment to maintain the efficiency of its servants. On this ground, they held the pur- 
pose to be a public purpose. 


- Mr. Jagadisa Ayyar cited the decision of the Orissa High Court in Satrughna 
Sahu v. State of Orissa®, on this point. By the provisions of the Orissa Act \V HI of 
1948, the Government took powers to acquire land for certain purposes which were 
designated as Development of Industries, Irrigation, Agriculture, Capital Construc- 
tion and Resettlement of Displaced Persons. By virtue of these powers, the Orissa 
‘Government notified the establishment of a paper-mill in the District of Cuttack 
by a private limited company as falling within the development of industries as de- 
fined in the said Act. Thereafter, the Land Acquisition Officer took steps to acquire 
lands for this company. This acquisition was impugned on the ground that it was 
‘net for a public purpose and the acquisition would offend Article 31 (2) of the Cons- 
titution. The Bench of the Orissa High Court, which heard this case, held that, even 
in its extended meaning of the term ‘ public purpose ’, it was not intended to apply 
where the land is required for an industrial concern working purely for its own gain, 
even though the goods produced by the concern may be of use to the general public. 
-On this analogy, Mr. Jagadisa Ayyar contended that the acquisitions under the 
impugned Act, with which we are concerned, are really for the benefit of the private 
individuals who have constructed houses upon lands belonging to others and could 
‘not be held to be for a public purpose. In rejecting this argument, we rely upon 
the principle laid down by a Bench: of this Court, to which one of us was a party, 
in Gundachar v. State of Madras*. ‘There, a land was acquired under the Land Ac- 
‘quisition Act for excavating a field distributory channel to irrigate an adjouining 
‘dry land belonging to a private owner. The objection taken to the acquisition was 
that the land was acquired solely for the benefit of a private owner and could not, 
therefore, be deemed an acquisition for a public purpose. The Bench repelled this 
argument, following the decision in Thambiran v. State of Madras*. The following 
“quotation from the State of Bihar v. Maharajadhiraja Sir Kameswar Singh®, was relied 
‘on as being apposite : 
i “ The definition of the expression ‘public purpose’ is elastic and takes its colour from the 
. statute in which it occurs, the concept varying with the time and state of society and its needs.” 
The Bench pointed out the principle of American Constitutional Law that there 
was a public use if a thing taken is useful to the public. They further point out 
that under the rule applicable under the American Constitutional Law it was not 
necessary for the benefit to be for the whole community, but it should be for a con- 
siderable number and the fact that the benefit also enures to a private individual was 
no objection. The acquisition in that case was justified on the ground that its ob- 
ject was extension of irrigation, though incidentally it benefited only one private 
individual. On this state of the law, the following propsitions cannot be questioned ; 
“an acquisition can be for a public purpose, even though all the members of the public 
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do not take the benefit, but only a section of it takes benefit ; public purpose in an 
acquisition may be served even though the acquisition is for the benefit of particular 
members of the public, provided the object of the acquisition advances a public 
purpose. In this category, may be included advancement of public prosperity, 
public welfare and the convenience of the public. 


Having these principles in mind, we shall examine the purpose for which the 
acquisition is made under the impugned Act. The Preamble to the Act states that 
it was found necessary to give protection to tenants'who had constructed buildings. 
on lands belonging to other people in the hope that they would not be evicted so- 
long as they paid a fair rent for the land. It is well known that, in 1921, at the time 
when the impugned Act was placed in the statute book, quite a number of citizens 
of the City of Madras had put up buildings on lands belonging to others obtained 
on lease ; and attempts were made by the landlords to evict those tenants by d2- 
molition of such buildings for the purpose of taking vacant possession of the land. 
‘This created a problem of finding accommodation for the displaced tenants and 
also of abating the inconvenience caused to such tenants by the destruction of the 
valuable buildings put up by them. A situation was thus created in which a sec«. 
tion of the public were in danger of being rendered homeless, and the State had the 
duty of finding homes for them. This being the history of the object behind the 
legislation, there can be no doubt that public benefit and convenience were ad-. 
vanced by the impugned Act. No exception could therefore bz taken on the ground 
that the impugned Act benefited only a section of the public, because, indirectly, 
the general public also was benefited by easing the situation of housing conditions 
in the city. The same conditions had developed in the municipal towns of this State- 
by 1955 when the Amending Act XIX of 1955 was enacted, extending the pro- 
visions of the impugned Act to municipal towns and adjoining areas in the State 
o°“ Madra.. No e ception co ld, therefore, be taken to the validit» o° the Act on 
the ground that the taking of private property authorised by the Act did not serve- 
a public purpose. 


An attempt was made by Mr. Jagadisa Ayyar to draw an analogy between pre- 
evr ption laws ın force in the various States of India, which have been held in a de-- 
cision of the Hyderabad High Court and another decision of the Rajasthan High 
Court as invalid. There is no decision of the Supreme Court on the validity of the 
pre-emption laws of the various States ; but different High Courts like the Nagpur 
High Court, the Punjab High Court and the Allahabad High Court have had to- 
deal with this question. In Panch Gujar Gaur Brahmans v. Amarsingh', Siremal v. 
Kaniilal®, and Shankerlala v. Pconamchand?®, three Benches of the Raj :sthan High Court. 
had to deal with the validity of the laws of pre-e rption prevailing in that State. 
Articles 14 and 19 (1) (f) of the Constitutio 1 were relied on for holding that the laws 
were invalid. In our opinion, no useful purpose will be served by canvassing the 
reasons given in these decisions as there is no similarity between the incidence of the: 
law of pre-emption and the acquisit cn of property under the impugned Act. Indeed, 
a different view had been taken in Ra nachandra v. Fannardhan4, Uttam Singh v. Kartar 
Singh®, and Abdul Hakim v. Fan Mohamed*. In all these cases, the law of pre-emption. 
was upheld as the restriction was held to be a reasonable restriction within the 
meaning of Article 1g (5) of the Constitution. Both on the ground that there is no 
parity between the law of pre-emption and the impugned Act and on the ground 
that there is no decision of the Supreme Court which is binding on us, we consider- 
there is no substance in this contention. 


The next argument of Mr. Jagadisa Ayyar related to the Proviso in section 12: 
of the impugned Act. That section reads :— 


“ Nothing in any contract made by a tenant shall take away or limit his rights under this Act, 
provided .that nothing herein contained shall affect any stipulation made by the tenant in writing. 
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registered as to thè erection of buildings in so far as they relate to buildings erected after the date of 
the contract.” 


The argument based upon the Froviso to this section is that the contract in 
this case stipulated that, at the end of the lease period, the tenant should give vacant 
possession to the landlord after removing the building constructed by him upon 
the land. The effect of this stipulation in the contract, according to the learned 
counsel, was that the tenant impliedly contracted himself out of the rigats conferred 
upon him by the impugned Act. The effect of this Proviso has been considered 
by Pandrang Row, J., in Vedavalli Thayarammal v. Junus Chettiar’, The point for 
decision in that case was whether a tenant, against whom a suit for ejectment was 
latd, was entitled to plead want of notice stipulated by section 11 of the impugned 
Act as a bar to the claim for eviction. For this purpose, it was assumed that the 
buildings im occupation of the tenant did not b long to him, but were in existence 
even before the date of the tenancy. It became necessary to find out if a person 
in the position of the defendant in that case fell within the definition of the ‘ tenant ° 
contained in the impugned Act. The tenancy in that case came into- existence 
before the date of the Act. The land was used for carrying on the business of a fire- 
wood depot. The plaintiff claimed the building as her own on the strength of a 
rental agreement of 1922, which provided that the tenant should, at the end of the 
lease period, vacate the building and the ground and deliver the same to the land- 
lord. This stipulation was relied on as a bar to the claim of the tenant for taking 
benefits under the Act. In considering the scope of the Proviso in section 12 of 
the Act, Pandrang Rao, J., observed thus :— 

“ This proviso cannot possibly apply to the present case. In the first place, though the stipu- 
lation purports to re’ate to buildings to be erected after the date of the contract, there can be no doubt 
that the buildings were already in existence and that the stipulation is now being attempted to be 
applied to buildings in existence before the date of the contract relied on. S condly, the proviso 
applies, in my opinion, only to stipulations regarding the erection of buildings that is to say, stipu- 
lations restricting the right of the tenant to building such buildings as he likes either as regards the 
size, their cost, their situation and so on, and it certainly cannot relate to stipulations cutting down or 


extinguishing altogether the right of the tenant to get compensation in respect of buildings built by 
him, which is given to him by the Act.” 

The learned Judge concluded that the stipulation in the contract did not de- 
prive the tenants of anything, which, but for that agreement, they would have been 
entitled to under the Act. The first conclusion of the learned Judge that the sti- 
pulations in the contract as regards buildings applied to buildings already in exis- 
tence is not relevant for our present purpose. It is his second conclusion which is 
canvassed by Mr. Jagadisa Ayyar as incorrect. The tenancy agreement in this 
case recites that the tenant obtained the leasehold right for the purpose of erecting 
a theatre thereon. Of course, there is also the agreement that, at the end of the 
lease-period, the tenant should surrender possession of the land to the landlord after 
vacating the building erected by him. The first part of section 12 is in absolute terms. 
It categorically states that nothing contained in any contract made by a tenant shall 
have the effect of taking away or limiting his rights under the impugned Act. The 
Proviso is in the nature of a qualification to the first part of the section. The proviso, 
no doubt, states that, notwithstanding the first part of the section, a tenant shall be 
bound by stipulations made by him as to the erection of building. in so far as they 
relate to buildings erected after the date of the contract. To construe this Proviso 
in the’ manner suggested by learned counsel for the appellants would lead to the 
result of abrogating the protection given to the tenant by the first part of this section. 
We are not concerned here with a case of erection of buildings contrary to the sti- 
pulations contained in the written contract, to which the tenant was a party. How 
far, in such a case, the tenant would be be protected from forgoing his rights under 
the impugned Act does not arise for our consideration. For example, we may point 
out that, in a case, a tenant might have agreed to erect a building of a certain size 
and of a certain value, and he mi~ht in contravention of this undertaking, erect a 
Duilding of another size or of a higher value. Whether in such a case he could claim 
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compensation for the entire building or whether he should restrict his right to compen-. 
sation to the permitted buildin ` under the langua e of the contract is not the question 
which arises for our consideration now. It is true that section g says that a tenant. 
entitled to compensation could alone purchase the land belonzing to the landlord. 
But the question is whether in the hypothetical case posited by us now, the tenant. 
could put up an unauthorised building in the sense that the building contravened the 
stipulations contained in the contract and whether a tenant who had so put up an 
unauthorised building in terms of the stipulation in the contract would fall within the 
definition of a ‘tenant’ entitled to compensation as that term is used in section; 3 and 
g and whether such a tenant could acquire the landlord’s title in the land. These 
questions do not, however, arise for our consideration, now. The limited question we 
are called upon to decide is whether, when the building put up conforms to the 
stipulations vontained in the registered contract between the parties as to the erectio 1 
of the building, the tenant would forfeit his rig^t of acquiring the landlord’s tiile 
under the Act by reason of the term in the contract as to surrender of vacant 
possession. For thus construing section 12, the words 

“any stipulation made by the tenant in w-iting r¢gistered as to the erection of kuilding must 
be held to incluce not only the size and nature of the building, but the very question of the tenant’s- 
right to erect the buildings.” š 
Such a construction of the Proviso would exceed the purpose of the Proviso. The- 
object and purpose of every proviso in an enactment is not to destroy the general 
proposition to which it is a qualification but to limit the operation of the general 
proposition. The general proposition in this case contained in section 12 is that no 
term in any contract made by a tenant shall take away his rights or limit his rights. 
under the Act. We are not concerned with a right to compensation in this case. 
We are only concerned with the ri -ht of acquisition of the land by the tenant. Such 
a right would not be taken away or limited’by the stipulation made by the tenant in 
the contract that he would give vacant possession of the land at the expiry of the lease- 
period. This condition in the contract’ cannot be regarded as a condition or stipula-. 
tion as to the erection of buildings. Mr. Jagadisa Ayyar contended that this stipula— 
tion impliedly trenched upon the erection of a building, because, the tenant agreed 
to remove the building at the end of the lease period. Not only is this construction 
far-fetched, but it is also opposed to the plain grammatical meaning of the Proviso. 
Tn our opinion, the application of the Proviso should be limited to those cases where 
the stipulations in the contract relate to erection of building such as the size of the 
building, thecost ofthe building and the desin of the building or other cognate: 
matters. This construction was characterised by Mr. Jagadisa Ayyar as one which 
involved introduction of words which are not found in the section. We do not agree. 
‘To accede to the contention of Mr. Jazadisa Ayyar would amount to abrovation of 
the valuable rights secured to the tenant under section 12. We, therefore, overrule 
this contention. 


Getting inspiration from an observation which fell from one of us, Mr. Javadisa 
Ayyar lastly contended that the cinema theatre, with which we are concerned in this 
case, would not fall under the definition of ‘building’ contained in section 2 (1) of the 
Act. The definition reads thus: 

“ Building includes a house, outhouse, stable, latrine, shed, hut and any other such structure 
whether of masonry, bricks, wood, mud, metal, or any other material whatsoever.” 

This areument is answered by the decision in Vedavalli Thayarammal v. Junus Chettiar! 
with which we are in respectful agreement. There, the building in question was. 
used as a firewood depot, and was not a dwelling house. Pandrang Row, J., held that 
the definition of the word ‘building’ found in the Act was sufficient to include both 
business premises as well as dwelling house. Besides, the use of the word ‘includes’ 
in the definition in section 2 (1) of the Act, shows that it is not an exhaustive definition. 
It could not be construed as a word of restriction. It should be properly construed as 
a word of enlargement. The term ‘incluces’ is defined in Stroud’s Judicial Dictionary, 
‘Volume 2, as a phrase of extension and not of restrictive definition. We would, theree 
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fore, agree with Pandrang Row, J., that the definition of a ‘building’ in section 2 
(1) of the Act includes a building like the cinema theatre in the present case. 


All the objections raised by the appellant, therefore, fail, and the appeal is. 
dismissed. No costs. 


R.M. Ha Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—MR. P. V. RAJAMANNAR, Chief Justice AND MR. Justice GANAPATIA 
Pitar i 


P. R. Narayanaswami Tyer .. Appellani* 
, . 2 
Union of India, by General Manager, Southern Railway .. Respondent. 


Railways Act (IX of 1890), sections 77 cnl 80—Scope and effect of —Notice of claim Sor loss or damage 
to goods—Goods consigned carried over several railways—Whether separate notices should be issued to each of the 
railway administrations—Section 80-—TIf should be read with section 77. 


Civil Procedure Code (V of 1908), section 80—Notice under—Railway carriers—Need for two notices, one 
under Railways Act and another under Civil Procedure Code. 


Statutory notices to Government found in various enactments are only matters of procedure: 
and are not matters of substantive rights. Section 77 of the Railways Act containing the rule as to 
notice of claim for loss or damage to goods consigned is one such provision. The liability of the 
Government as owning the several railway administrations is not a liability created by the Railways 
Act but arises only in contract, subject to such limiting factors that are contained in the Railways 
Act. In its activity in running the railways the Government has not created any separate legal 
entities, capable of being sued against apart from the Central Government. Section 80 of the Rail- 
ways Act does not have the effect of creating any such entit-es and the rule as to notice in Section 77 
of the Act has no relevance to the scheme of liability enacted in Section 80 of the Act. 


In cases of through traffic where the goods consigned is carried over several railways, one notice 
to the General Manager of any one of the railways concerned in the route over which the through 
traffic passed would be sufficient compliance with section 77 of the Railways Act. The section 
also does not lay down that such notice should be given to any particular railway administration such . 
as the contracting railway or destination railway, etc. 


K.shanlal Roopchand & Co, v. Indian Dominion, (1955) 1 M.L.J. 79, overruled. 
The Governor-General in Council v. Ajith Bai Jayantilal, (1952) 2 M.L.J. 24, referred and explained. 


Section 77 of the Railways Act does not require that notice of claim for loss or damages should 
be given to every one of the General Managers of the different railways over which a through traffic 
occurs. The section contemplates only one notice and such a notice could be given to the General . 
Manager of any one railway. 

The question of notice under section 80, Civil Procedure Code, has no bearing on the liability 
of the Central Government in relation to the railways run by it and it could not govern the scope 
and application of section 77 of the Railways Act. The amendment of section 80, Civil Procedure 
Code, in 1948, inserting a special provision as to notice in case of railways could not have any effect 
on the question of liability of the Government, who now owns the several railway administrations . 
after amalgamation. 

Per Curiam.—It is desirable that the Central Government should undertake legislation dispensing 
with notice under section 80, Civil Procedure Code, in a case where notice under section 77 of the 
Railways Act has been given and also clarify as to, to which railway administration such a notiec 


should be given in cases where through traffic passes over more than one railway administration of the 
Government. 


Appeal against the Decree of the District Court of Tiruchirapalli in A.S. No. 


183 of 1953 preferred against the Decree of the Court of the Subordinate Judge of 
Tiruchirapalli in O.S. No. 26r of 1951. 


R. Gopalaswami Ayyangar, P. S. Srisailam, V. Ratnam and V. S. Ramakrishnan, for 
Appellant. 


M. S. Venkatarama Ayyar and T. Krishnaji, for Petitioner in C.R.P. No. 433 of 


1956. 
ea aay 


'* S, A, Nos. 1008 of 1955 and 394 of 1956. 16th April, 1959. 
(C.R.P. No. 433 of 1956.) (26th Chaitra 1881—Saka). 
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K. Rijah Ayar ani S. S. Ramachandra Ayyar, for Respondent. 
The Jud -ment of the Court was delivered by 


Gantpztia Pillai, 7.—The two Second Appeals were referred to the Bench by 
Ramaswami, J., and the Civil Revision Petition was referred by Ramachandra Iyer 
J- in view of theconflict between the decisions in Kishanlal Roopchand G Co., v. Indian 
Dominion and The Govzrnor-General in Counci! v. Ajit Bhai Jayantilal?. In the former 
case, Mack, J., took the view that in a case where a particular consignment of gnods 
was, carried over more than one railway, each railway administration should be 
treated as a separate entity and a separate juristic personality, and, though all the 
railways concerned were owned by the Government, a separate notice under section 
77 of the Indian Railways Act should be iven to each railway administration on the 
pain of the plaintiff failing to recover any compensation for loss of goods. In the 
-other case, Basheer Ahmed Sayeed, J., took the view that, in the,case of loss of a con- 
‘signment carried over two Government railways, notice under section 77 given to 
one such railway which entered into correspondence with the other railway on the 
‘subject of the loss before the expiry of the period of six months mentioned in section 
77 of the Indian Railways Act was sufficient notice. Which of these two views is the 
‘correct one is one of the points for our determination in these three cases. 


The facts of these three cases are the following. In two of these three cases, suits 
‘were laid a ainst the Union of India by the consginee of goods for recovery of com- 
pensation for the loss of goods. In the two Second Appeals, the lower appellate Courts 
have dismissed the suits, and in the Civil Revision Petition the Chief Jud e of the 
Court of Small Causes, Madras, dismissed the suit against the Southern Railway, 
the first defendant, but granted a decree azainst the second defendant the Western 
Railway, and an application for new trial was successful and the suit was dismissed 
against both defendants. 


In S.A. No. 1008 of 1955, the appellant-plaintiff, a merchant in Tiruchirapalli, 
had five bales of wo llen lohies and 7 bales of cotton piece’ ‘oods consigned to him from 
Baroda and Ahmedabad respectively on 21st October, 1948 and 25th June, 1950, for 
-delivery to him at Tiruchirapalli station. Out of the first consignement of five bales 
of woollen lohies, only four bales were delivered on 17th November, 1948. Since the 
fifth bale was not delivered, the plaintiff put in a claim for its value. In respect of the 
second consignment five bales alone were delivered t> the plaintiff and the remaining 
two bales were not delivered. The plaintiff filed a suit against the Union of India re- 
presented by General Manager, Southern Railway, claiming the price of non- 
-delivered goods comprised in both consignments, i l 


The trial Jud ‘e held that the claim for the one bale of lohies included in the 
first consignment was barred by limitation: but as regards the claim for the two bales 
-of piecegoods included in the second consi~nment, he gave a decree for their value. 
The appellate Jud ʻe reversed this decree, and dismissed the suit, holding tha* section 
-80 of the Railways Act applied to the case and that the suit against the Southern 
Railway administration should fail, because, the evidence disclosed that the Southern 


Railway which was not the contracting railway was not the railway on which the 
loss occurred. N 


The appellant in S.A. No. 394 of 1956 is a hides and skins merchant of Vaniyam~ 
badi. The respondent in this appeal is the Indian Union Government, represented 
by the General Manacer, Southern Railway. The plaintiff was a consignee of g bags 
of sheep-skins, which were delivered to the Bengal Nagpur Railway at Nagpur rail- 
way station for being carried to Vaniyambadi on the Southern Railway on 11th 
October, 1951. The goods arrived at Vaniyambadi on zoth November, 1951, and 
because of the delay in transit, the goods were damaged and open delivery was taken. 


The Traffic Inspector assessed the damage at Rs.759-9-6, which was the sum claimed 
in the plaint as damages. * 


e 


r. (1955) 1 M.L.J. 79. r a. (1952) 2 M.L.J. 24. 
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One of the pleas raised was that the suit was bad for non-joinder of the contract- 
ing railway, namely, the Bengal Nagpur Railway, and consequently, the plaintiff 
had no cause of action to sue the Southern Railway under section 80 of the Railways 
Act. Overruling this plea, the trial Court gave a decree for Rs. 600, which was the 
sum it assessed as damages occasioned by late delivery of the goods. On appeal, the 
District Judge of North Arcot held that the plaintiff could not recover damages from 
the defendants, unless he proved that the deterioration occurred on the Southern Rail- 
way. For this conclusion, he relied on the provisions of section 80 of the Railways 
Act and construed the suit as one against the Southern Railway, though it was laid 
against the Union Government. He reversed the decree of the trial Judge and 
dismissed the suit. 


The petitioner in the revision petition sued the Southern Railway and the 
Western Railway owned by the Union of India for recovery of Rs. 1,053-10-6 for 
loss of a bale of piece-goods despatched by rail from Sidhpur to Madras on igth 
December, 1952. Sidhpur is located on the Western Railway, and the goods had to 
travel over the route of Southern Railway before reaching the destination at Madras. 
The Western Railway, which is the second defendant, resisted the suit on the plea 
that there was no notice to them under section 77 of the Railways Act. The Southern 
Railway, the first defendant, denied liability on the ground that the goods never 
reached their limits. 


The learned Chief Judge of the Court of Small Causes, Madras, found that the 
goods never entered the route of the Southern Railway, having been lost by theft com- 
mitted by railway servants while they were on transit over the route of the Western 
Railway. But, on the finding that notice under section 77 of the Railways Act was 
given only to the Southern Railway, he purported to follow the decision in The 
Governor-General-in-Council v. Ajit Bhai Fayantilal+, and held that the plaintiff’s claim 
was communicated by the first defendant, the Southern Railway, to the second defen- 
dant, the Western Railway, within the six months’ period, and, therefore, the notice 
given was sufficient as against the second defendant, the Western Railway, also. He 
gave a decree for the sum claimed against the second defendant, the Western Railway 
but dismissed the suit as against the first defendant, the Southern Railway. The 
two other Judges of the Small Cause Court who heard the New Trial Application held 
that a separate notice under section 77 of the Railways Act was necessary to the 
second defendant ; and, since such notice was not given, they dismissed the suit 
against both the defendants. Against that dismissal, the plaintiff has preferred the 
revision petition. 


The common question arising in all these cases is, what is the scope and effect of 
sections 77 and 80 of the Railways Act? Section 77 reads thus : 


. _ “ Notification of claims to refunds of overcharges and to compensation for losses.—A person shall not be 
entitled to a refund of an overcharge in respect of animals or goods carried by railway or to compen- 
sation for the loss, destruction of deterioration of animals or goods delivered to be so carried, unless 
his claim to the refund or compensation has been preferred in writing by him or on his behalf to the 
railway administration within six months from the date of the delivery of the animals or goods for 
carriage by railway.” 


Section 80 of the Railways Act, which figured largely in the arguments before us, 
may be thus reproduced shorn of its irrelevant parts : 


“ Notwithstanding anything in any agreement purporting to limit the liability of a railway 
administration, a suit for compensation for loss, destruction or deterioration of goods may be brought 
either against the railway administration, to which the goods were delivered by the consignor thercof, 
or against the railway administration, on whose railway the loss, destruction or deterioration occur- 
red.” 


We may now notice the definition of ‘railway administration’ contained in section 3 
(6) of the Railways Act of 1890. It runs thus: 


“* railway administration ’ or ‘ administration ’ in the case of a railway administered by the 


Government means the manager of the railway and includes the Government, and, in the case of a 
railway administered by a railway company, means the railway company.” 
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The definition of a railway company occurring in section 3 (5) of the Act, runs. 
as follows : 


*** Railway company °’ includes any persons, whether incorporated or not, who are owners o 
lessees of a railway or parties to an agreement for working a railway.” 


Before we consider the arguments addressed to us, it may be necessary to give a 
brief account of the history of the different railway systems in India and how most 
of the systems came to be ultimately owned and managed by the Government. In 
all the cases before us, the various railways over which the goods were carried were: 
all owned and managed entirely by the Central Government both at the time when 
the goods were carried and also at the time when the suits were instituted. 


Upto 1925, most of our railways were managed by companies, though all the 
principal railway systems were the property of the Central Government. The 
management of all the major railway systems were taken over by the Central Govern-- 
ment one by one from these companies during the period between 1st January, 1925 
and rst October, 1944. By 1944, except a few railways owned by the then existing 
Indian States and a few small railway systems owned by District Boards or by com-- 
panies, the rest of the railways in India were directly run by the Central Government. 
The railways owned by the Indian States were taken over by the Central Govern-. 
ment in 1949 and 1950, and they were merged with the adjoining Government-owned 
railway systems. Thus, by 1st April, 1950, the entire railways of the country were 
owned by the Government excepting the few small railways owned by District Boards 
or by companies. After the Government thus became not only the owner but also. 
the agency working these railways by rst April, 1950, a reorganisation of the rail- 
way systems owned and run by the Government was undertaken in the beginning of 
1951. For this purpose, all the Government railways were regrouped and six rail- 
ways were evolved,—respectively called the Southern Railway, the Central Railway, 
the Western Railway, the Eastern Railway, the Northern Railway, and the North-- 
Eastern Railway. The regrouping of these railways commenced on 14th April, 1951 
and ended on 14th April, 1952. Thereafter, the railway systems in India fell under 
one or other of the following categories: (1) railways owned and managed by 
Government, (2) railways owned by companies or District Boards, but worked by the 
Government, and (3) railways owned by companies or District Boards and worked 
by the owning companies or District Boards themselves. 


As regards the railways concerned in the suits now before us, they were all owned 
by the Government even before 1925 ; but all of them came to be taken over from the 
companies, which were previously running them, one by one at various points of time 
between 1925 and 1944, so that, the result is that, at the time when the goods in these- 
cases were consigned to one or other of these railways, all the railway systems, over 
which the goods had to be carried, not only belonged to the Government, but were 
also run by the Government. For the purpose of these cases, the reorganisation, and 
regrouping of the Government railways undertaken in April, 1951, has therefore no 
significance except in relation to the arguments addressed to us on the question of the 
General Manager of the particular railway to whom notices under section 77 of the 
Railways Act and section 80 of the Civil Procedure Code had to be given. 


‘The main contention of the learned counsel, Mr. K. Rajah Ayyar, for the Union 
of India representing the various railways was that section 77 of the Railways Act 
should be interpreted in conjunction with section 80 of that Act and, for this purpose, 
each railway system comprised in the six big units of the Government railways men-- 
tioned above should be taken to be a separate unit and a separate legal entity both for 
the purpose of giving notice under section 77 and for the purpose of. liability forthe claim 
for compensation which arises under section 80. He referred us to the various sections. ` 
of the Railways Act to show that, under the scheme of this Act, the various railway 
units worked by the Government, though owned by a single person in the eye of the 
law, were still treated as separate railway administrations. He also drew our atten-. 
tion to the definition of “railway administration” in section 3 (6) of the Act, and 
contended that, for the purposes of the Railways Act, a distinction was made between. 
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the Central Government which owned the railways, and the railway administrations 
as such. In the Railways Act of 1879, the words “includes the Government”, now 
found in section 3 (6) of the Railways Act of 1890 were not found in the corresponding 
definition of the “railway administration”. In our opinion, this has not any signifi- 
cance, because, in 1879, none of the major railways were owned by the Government; 
nor was any railway run by the Government. It was only by 1890 when the present 
Railways Act came to be passed that the Government came to own some of the rail- 
ways, though all the railways owned by the Government were managed by companies, 
which previously were the owners of these railways. In order to support his argu- 
ment that, though the Government owned a major part of the railway systems in this 
country, still, for the purpose of administration, of the Railways Act, the Government 
maintained a distinction between themselves and the railway administrations as such, 
learned counsel referred to section 4 of the Act and numerous other sections, wherein, 
according to him, even in cases where the power vested in the Government under: 
the Act has to be exercised in respect of a railway administration managed by the 
Government, it was the President who should be deemed to be the Government exer- 
cising its executive function and he is to issue directions to the managers of the rail- 
ways through the railway inspectors appointed under the Act. As illustrating this 
point Mr. Rajah Ayyar said that the ‘Central Government’ mentioned in the Rail- 
ways Act was the President of the Union of India by reason of section 3 (8) of the 
General Clauses Act and the power of the President in relation to the railways is 
exercised through the Communications Department of the Government of India, 
which controls the work of the railway inspectors. But the running of the railways is 
the responsibility of the Railway Minister who is in charge of a separate department 
of the Government of India. He also referred to the fact that, in section 77, notice 
is directed to be given of the claim for compensation, not to the Central Government 
in the case of a railway owned by the Government, but only to the railway adminis- 
tration. l 


This distinction appears to us to be without any basis, because, the scheme of the 
Railways Act was intended to cover not only railways owned and managed by the 
Government, but also other railways, like company railways and District Board rail- 
ways. Powers taken by the Government under the Act of 1879 to direct and regulate 
running of railways by companies and other bodies had necessarily to be retained 
in the Railways Act of 1890, because, even then, many of the railways continued to be 
owned and managed by companies and District Boards. One illustration would be 
sufficient to show the hollowness of this argument. Penalties provided under Chap- 
ter IX of the Railways Act would obviously have no place in the case of railways 
administered by the Government. It cannot be maintained that the President has the 
power to fine either the Railway Minister or the Manager ofa Government owned 


railway for any of the transgressions for which penalties are provided under Chapter 
TX 


In this connection, we may also notice another argument of Mr. Rajah Ayyar. 
He stresses the fact that section 80 of the Railways Act was retained in the statute, des- 
pite most of the railways having becomes Government-managed by 1948. He also 
pointed to the amendment of section 80 of the Civil Procedure Code in 1948 by Act 
VI of 1948. The purport of this amendment was to introduce a new clause in that 
section relating to notice to Government for suits concerning railways owned and run 
by the Government. In the section as it stood before amendment, in the case of a 
suit against the Central Government, a notice to the Secretary of that Government 
was sufficient. But, after the amendment, clause (b) of section 80 provided that, 
in the case of a suit against the Central Government, where the suit relates to a 
railway, notice was necessary to the General Manager of that railway. The conten- 
tion pressed upon us was that, if the different railway systems managed by the 
Government were not distinct legal entities, notice to the General Manager of the 
different railway systems would not have been insisted upon by the amending Act. 


In our opinion, neither considerations of the person to whom notice is directed 
to be given in the case of a suit against the Central Government in relation to its 
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management of railways, nor the provisions of section 80 of the Railways Act could 
-govern the scope and application of section 77 of the Railways Act. It is well-known 
that statutory notices to Government found in various enactments are only matters of 
procedure and are not matters of substantive rights. True, failure to give such a 
notice might result in the suit being dismissed ; but that does not alter the situation. 
In its essence, notice of a claim or of a suit to the Government is only a provision, the 
purpose of which is to prevent vexatious suits against Government, and also to facili- 
‘tate composition of just claims made by parties against the Government, resulting in 
avoidance of unnecessary litigation against Government. Such a provision in any 
‘Act cannot be construed as limiting or governing the substantive rights of parties like 
the citizens of the country who deal with railways managed by the Government. 
"The liability of the Government arising by reason of its owning and managing the 
railway systems of the country is a liability arising under statute law relating to 
contracts. True, this liability is in some instance limited and regulated by the Rail- 
-ways Act ; but, that is entirely different from saying that the liability owes its origin 
to the Railways Act. Section 79, Civil Procedure Code, contains the provision 
regulating suits against Government. It provides that, in a suit by or against the 
‘Government, the authority to be named as plaintiff or defendant shall be, in the 
case of a suit by or against the Central Government, the Union of India. It will be 
seen that this provision makes no distinction between the various activities. of the 
Union Government, some of which are commercial and the rest are Governmental in 
the strict sense of that term. The Central Government may incur liability, for which 
a suit may be laid against it either in its commercial activity or in its other activities. 
The form of the suit laid against the Central Government in either case is the same. 
To contend that, in its railway activity the Central Government has created separate 
legal entities like the different railway systems called the Southern Railway, the 
Western Railway, etc., one finds no authority either in the Civil Procedure Code or in 
_-the Railways Act. In Chapter VII of the Railways Act, which deals with the respon- 
sibilities of railway administrations as carriers, the term used, wherever the measure 
of liability has to be fixed, is “railway administration”. The same term is found used 
jn sections 77 and 80 of the Railways Act also. The definition of this term in the 
“Railways Act includes, in the case of a railway administered by the Government, the 
‘Government itself. But in the case of a railway administered by a railway company, 
-this term means the railway company. Of course, this definition also provides that, 
in the case of a railway administered by the Government, the term “railway adminis- 
tration” shall mean the Manager of the Railway. But, from this alone, one cannot” 
conclude that railway administrations as such have a separate legal existence in the 
eye of the law as persons having juristic personality capable of being sued for a 
Yiability incurred by the Central Government. In many places in the Indian Rail- 
-ways Act, responsibilities and duties are cast upon the Manager of the railways, and 
„certain functions are also allotted to such managers. In the case of railways managed 
by the Government, such duties and responsibilities have to be undertaken only by 
-the manager of the railway as an authority nominated under the Railways Act. In 
-such cases, it was necessary to make a distinction between the owner of the railways, 
namely the Central Government, and the authority actually running the railway, 
upon whom duties have been cast by the Railways Act. Thus, the definition of 
‘railway administration’ with reference to a Government railway had to make provi- 
ssion for indicating not only the Government, but also the Manager of the railways. 
“That is the real explanation for this definition in relation to Government railways. 
From this, it cannot be inferred that either the Managers of the different Government 
srailway systems or the different zonal units of the Government railway systems were 
iintended to be separate legal entities capable of being sued, apart from the Central 
‘Government. If regard is had to the language of section 79, Civil Procedure Code, 
‘it would be obvious that a suit could be laid against the Central Government without 
iimpleading the Manager of a railway belonging to the Central Government either 
„as a separate defendant or as the officer who should represent the Government in 
that suit. In many of the decisions cited before us, suits were laid against the Union 


of India representing a particular railway owned by it.. This feature has been em- 
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phasised in some of the decisions, as though it meant that the principal defendant 
was the railway system and the Government of India represented that system. In 
our opinion the reverse ought to be the correct position. Section 80, Civil Procedure 
Code was amended in 1948 when different railway companies were running the 
railways owned by the Government, and, in the eye of the law, they were the persons 
responsible to the public who dealt with them. Amalgamation was effected only 
in 1951, and this is one additional reason why the amendment of section 80, Civil 
Procedure Code, could not have any effect upon the question as to who is liable to 
answer a claim arising after 1948 with reference to a railway system owned and run 
by the Central Government. 


The provisions of section 80 of the Railways Act were sought to be interpreted 
by Mr. Rajah Ayyar on the basis that the Central Government in relation to one 
railway system run by it is different from the same Government in relation to another 
railway system run by it. Just as we have pointed out that the question of notice 
under section 80, Civil Procedure Code, has no bearing on the liability of the Central 
Government in relation to the railways run by it, similarly, the provision in section 80 
of the Railways Act has no relation to the frame of the suit, which has got to be filed 
against the party liable to a citizen dealing with the railways in the country. Sec- 
tion 80 of the Railways Act was intended to provide for the liability of different rail- 
way systems in connection with what is called “ through traffic”. In 1890, when 
this section was enacted, different railways in the country were owned by different 
railway companies and administered by them. ‘Traffic passing through the railway 
of one or more of such different railway companies gave rise to claims for compen- 
sation. The contracting railway, wherein the traffic originated, was in the habit 
of inserting clauses in the agreement called Risk Notes limiting its liability when 
loss or destruction of the goods took place in another railway, through which through- 
traffic had to pass. Difference in judicial opinion arose as to the liability of the 
respective railways, over which the traffic passed, and the necessity for giving notice 
to all these railways under section 77 of the Act. Differences of opinion also arose 
as to whether the contracting railway was the principal and the delivery-railway, 
its agent. In some cases, the opinion was also expressed that there was something 
like a partnership between the railways constituting the route through which the 
goods had to pass. In order to set at rest this conflict, the Legislature enacted sec- 
tion 80 of the Railways Act. The purpose of the enactment was to simplify the law 
as to liability and to indicate clearly the persons who could be sued for that liability. 
It provides that the owner of the goods lost or destroyed in the case of through-traffic 
could sue either the contracting railway or the railway over which the loss or des- 
truction of the goods had occurred. This provision was an overriding provision, 
because, the section says that this would be the remedy open to the person dealing 
with railways notwithstanding any clause in the contract which was entered into 
with the originating railway. That this provision was retained even after 1948 
when all the major railway systems of the country came to be owned and run by 
the Government is the main plank in the argument of Mr. Rajah Ayyar. According 
to him, it follows from this that though the six zonal railways of the Government 
may not be separate juristic entities in the eye of the law, they were treated for the 
purpose of the Railways Acts and claims of the public dealing with those railways, 
as separate entities. In our opinion, this inference does not follow, because even 
after 1948 a few railway systems are still working in this country which are not owned 
by the Government and are also not run by the Government. These are District 
Board and company railways. Though they may be very few in number, their 
existence accounts for the continued retention of section 80 in the Railways Act,. 
because even now, it is quite necessary to provide for liability in the case of through- 
traffic where such traffic is carried not only over Government-run railways, but also. 
over what we would call private railways. Section 80 which was intended to deal 
with liability of the railway systems for through-traffic, could yield a workable result 
only if different railway systems are treated as units according to ownership. It may 
be open to the Government to convert their different zonal systems into corporations 
‘or juristic entities, when alone the argument of Mr. Rajah Ayyar would have any 
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point. The provisions of the Railways Act do not contain any indication that this 
was attempted or effectuated, though for the purposes of supervision and control 
of the opening and running of the railways in the interests of the public, the Act 
treated each railway system including Government railways as a separate unit. 
We are here concerned only with legal liability which can be determined only with 
reference to juristic entity, and, in the case of all railways owned by the Govern- 
ment, they fall under one ownership, and, for the purpose of legal liability, they 
must be treated as one person. 


Section 80 of the Railways Act cannot be tacked on to section 77 of that Act 
which contains a rule as to notice. In other words, to interpret section 80 of the 
Railways Act, section 77 of the same Act has no relevance. A rule as to notice 
is a technical rule relating to procedural matters. But a question of liability is 
eae a technical matter, nor a procedural one. It deals with substantive rights 
‘Ol parties. 


Learned counsel for the railways put forward the extreme contention that the 
intimation required by section 77 of the Railways Act should be given to every 
railway administration, that is to say, to every zonal unit of the Government rail- 
ways, over which through-traffic passed in a particular case. We do not find any 
warrant for this extreme contention in the language of the enactment. It merely 
says that a person shall not be entitled to compensation in respect of loss or des- 
truction of goods carried by railway unless his claim to the refund or compensation 
has been preferred in writing to the railway administration within six months from 
the date of delivery of the goods for carriage by railways. At first sight, this can 
-only mean that notice of the claim should be given to the railway administration, 
to which the goods were delivered. In the case of through-traffic, which has to 
be carried over more than one zonal unit of the Government railways, the term 
‘railway administration’ in section 77 can either mean the Central Government 
„or the Manager of the railways. Section 140 of the Railways Act describes the 
mode in which such notices should be served on railway administrations. Clause 
(a) of that section provides that such notice should be delivered to the Manager or 
Agent of the railway. In the case of Government railways comprised in different 
zonal units, any Manager of one such unit will answer the description. We do not 
find any warrant for the contention that notice should be given to everyone of the 
Managers of the different zonal railways owned by the Government before section 
77 could be said to be complied with. Only one notice is contemplated under sec- 
tion 77, and it does not say that such notice should be given to the General Manager 
of more than one railway. In all the cases now before us, notice under section 77 
has been served within the time fixed, namely, six months, upon the General 
Manager of the delivering railway. This has been held by the lower Courts to be 
ineffectual and not in accordance with section 77. The purpose of a notice under 
section 77 is not anything more than giving information of the claim to the con- 
.cerned authorities to enable them to investigate and satisfy the claim. By no stretch 
.of reasoning could such notice form part of the cause of action, upon which the right 
of the plaintiff to claim compensation rests though it might be relevant on the ques- 
-tion of the forum in which the suit could be brought. The result of non-compliance 
with section 77 may lead to the dismissal of the suit ; but, that would not be on 
the ground that the plaintiff had no cause of action in law for his claim. Viewed 
in this light, one notice to a General Manager of one Government railway con- 
cerned in the route over which through-traffic passed in the cases before us should, 
in our opinion, be sufficient because all the railways, over which the traffic passed, 
are owned by the Central Government. If the Central Government desires that 
such notice should be given either to its contracting railway unit or to its delivery 
railway unit, section 77 should be suitably amended, in order that no confusion 
may arise and lawful claims may not be defeated on technical pleas. In the absence 
of any specific enactment either in section 77 or in section 140 indicating the parti- 
cular General Manager, to whom notice ought to be given in a case of through-tra- 
fc carried over more than one zonal uhit of the Government railways, we are un- 
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able to hold that notice to any one such General Manager is insufficient compliance 
with these provisions. 


The case-law on the subject discloses divergent views taken by different High 
‘Courts. Even in this Court, no uniform view has held the field as regards the notice 
required to be given under section 77 and the import of section 80 of the Railways 
Act. Cases which were decided before 1948 touching the question of the import 
of section 80 of the Railways Act do not, in our opinion, afford any safe guidance 
for the decision of the cases now before us which have arisen subsequent to the in- 
dependence of this country. Indeed, this difference was specifically noticed in 


Dominion of India v. Firm of Museram Kishun Prasad1, The Bench in that case ob- 
served :— 


“Further, merely suing the Governor-General as representing the entire State-owned railways 
(at least before the Indian Independence Act was passed, which is the case here), is not a proper 
form of suit, because, that would render section 80 of the Indian Railways Act otiose and meaning- 
less.” 


That case laid down that, before the Indian Independence Act, section 80 of 
the Railways Act treated each railway administration in the case of through-traffic 
as a separate entity. There have been, however, decisions of other High Courts 
after 1948, which have recognised the difference which we have endeavoured 
to point out. Before we refer to these decisions, we would refer to 
Governor-General v. Sukhdeo Ram®, in which almost all the case-law on the 
subject has been reviewed. There, the plaintiff consigned 600 tins of cocoanut oil 
to a station on the South Indian Railway for delivery at Monghyr railway station 
on the East Indian Railway. The consignment had to traverse three railway sys- 
tems, namely, the South Indian Railway, Bengal Nagpur Railway and the East 
Indian Railway. On reaching Monghyr, the consignment was found short by 
25 tins. The plaintiff claimed damages for this short delivery. The East Indian 
Railway which was made a defendant to the suit resisted it on the ground that the 
loss had not occurred over its route. The trial Court held that the Governor-General 
‘was liable in view of the fact that all the three railway systems were State-managed 
and it did not matter where the loss took place. Both the trial Court and the first 
appellate Court, got over the provisions of section 80 of the Railways Act either 
on the ground that the delivery railway was the agent of the contracting railway 
or on the ground that the definition of ‘ railway administration ° in section 3 of the 
Railways Act included the Government. The Bench of the Patna High Court 
disapproved of this reasoning of both the lower Courts on the ground that the speci- 
fic purpose of the enactment of section 80 in 18g0 was to set at rest the wide diver- 
gence of judicial opinion on the question of the exact relationship between the con- 
signor and the receiving railway and the other railway systems over which the goods 
had to be carried in order to reach the destination. The Bench held that section 
8o laid down a specific rule of law governing the liabilities of the different railway 
administrations as regards compensation for loss, and, therefore, it being a specific 
provision, must be given effect to, irrespective of any other considerations based on 
the doctrine of agency or of partnership which may lead to conflicting results. In our 
opinion, this approach lost sight of the fundamental difference between the conditions 
which existed before 1948 and the conditions which came into existence after 1948. 
Section 80 was a creation of the statute to lay down a rule of law governing liability, 
irrespective of the contract between the parties. At the time when the rule was 
laid down, the Government as such was not liable for the loss of goods on through- 
traffic ; but the different railway systems or companies were so liable. To say that 
that rule must apply even where through-traffic is carried exclusively over Govern- 
ment railways and the liability for loss on such traffic is that of one individual,— 
the Government—seems to us to ignore a material difference. 


The view which we have taken gains some support from Dominion of India v- 
Jogadiah Prasad’. There, a Bench of the Calcutta High Court had to deal with a 
p eee 

1. A.ILR. 1950 Nag. 85. g. A.LR. 1949 Cal. 622. 
2. ALR. 1949 Pat. 329. s 
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case of compensation for loss in transit of goods consigned at Alleppey on the South 
Indian Railway for deliverey at Gaya on the East Indian Railway. The suit was 
laid against the Governor-General-in-Council as representing the Bengal Nagpur 
Railway and the East Indian Railway. When the goods were delivered at Gaya 
on the East Indian Railway, a shortage of g maunds was found. The suit 
was filed in the Presidency Small Cause Court, Calcutta. The maintainability 
of the suit in that Court was questioned by the Governor-General on the ground 
that neither the Bengal Nagpur Railway nor the East Indian Railway carried on 
business within the local limits of the Courts and no part of the cause of action arose 
, Within those limits. There was a provision in section 18 of the Presidency Small 
Cause Courts Act, which gave jurisdiction to the Calcutta Small Cause Court to 
try a suit where the cause of action had arisen either wholly or in part within the 
local limits of the jurisdiction of that Court, and leave of the Court had been obtained 
before the institution of the suit. The Small Cause Court Judge held that loss 
occurred over the Bengal Nagpur Railway and'granted a decree against the Governor- 
General-in-Council as representing the Bengal Nagpur Railway. An appli- 
cation was then made to a Full Bench of the Small Cause Court, which held that 
the Court had jurisdiction to entertain the suit by reason of the provision in section 
18 of the Presidency Small Cause Courts Act mentioned above. The suit had been 
treated in the Small Cause Court as laid against two defendants, namely, the two 
different railway systems and not against the only defendant to the suit, the Governor- 
General. In discussing this question, the learned Chief Justice observes thus :— 


“ It is to be observed that the learned advocate for the Petitioner concedes that the propoer way 
of viewing the suit is as a suit against the Governor-General-in-Council and not as a suit against the 
Governor-in-Council representing two railways. The Governor-General-in-Council, and now, the 
Dominion of India, does own these two railways ; but, as owner of the railways, the Governor-General 
in-Council, or the Dominion of India is the same entity. It does not own the East Indian Railway 
in one capacity and the Bengal Nagpur Railway in another capacity . It owns both and therefore 
it may well be that, upon the true view of the facts in this case, this was a suit against one defendant, 
and one defendant only, namely, the Governor-General-in-Council, and now, the Dominion of India. 
As I have said, regarded in that way, this case clearly falls within section 18-A of the Presidency Small 
Cause Courts Act and the Court had jurisdiction.” 


The learned Chief Justice went on to discuss the question at issue regarding 
the suit as against two entities. Though.he upheld the finding of the Small Cause 
Court that it had jurisdiction both in the view that the suit was laid against one de- 
fendant, namely, the Governor-General-in-Council, and in the view that the suit 
was laid against two entities, he expressed his preference for the former view in the 
following terms :— 


“ It was urged, however, that eventually it was held that the Bengal Nagpur Railway was solely 


responsible and the suit as against the East Indian Railway was dismissed. If the suit could be regarded. 
as suit against two entities, that would be so. But, if it should be regarded, as I think it might well 
be regarded as a suit against one entity, there was no dismissal of the suit in part at all.” 


In referring to the decision of a single Judge of that Court which took a con- 
trary view, the following observations of the learned Chief Justice further reveal 
his opinion :— 

“ This case before Lord, J., of course, proceeds on the assumption that these three railways which 
are now owned by the Dominion of India were three separate entities. But it may be said that they 
are now merely three pieces of property owned by one owner, the Dominion of India. The 
Dominion in that case might have been sued, and if requisite notices were served at the Head Offices 
of either the East Indian Railway or Bengal Assam Railway, it might be said that the case fell within 


-section 18-A of the Presidency Small Cause Courts Act, and no question of jurisdiction would have 
arisen.” 


Of course, we realise that the learned Chief Justice did not decide the case on 
this point ; but he was prepared to hold that the Small Cause Court had jurisdic- 
tion, treating the suit laid as one against the Dominion of India alone. 


A Full Bench of the Assam High Court in Chandra Mohan v. Union of India, had 
to deal with the question whether a suit could be brought against the Central Govern- 
o_O aaaaaaaaaaaaaaaaŘĖŮĖ 
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ment for loss occasioned to goods which were to have been carried over railways. 
owned by that Government. The Full Bench held that a suit under section 80 of 
the Railways Act in such a case could be brought against the Government of the 
State concerned and that the railway administration as such need not be impleaded. 
as a party to that suit. The Full Bench laid stress on the difference pointed out by 
us, namely, that section 80 was intended for ascertaining the liability of various. 
railways where they are owned by different bodies and not by the same owner. The 
Full Bench made further observations as to what the plaint must allege on the face 
of it to show the cause of action, that is to say, as to how and in what capacity the 
State is sought to be made liable,—whether as owner of the railway to which the 
goods were consigned or as owner of the railway on which the loss occurred or both.. 
That question has no significance in the case now before us, because the plaints in 
all the cases set out all the necessary facts constituting the cause of action. This Full 
Bench decision has been followed in Natwarlal v. Union of India1. It is unnecessary 
to refer in detail, to this decision, because, there is not much discussion of the question: 
in it. . 
In this Court, Mack, J., in Kishanlal Roopchand v. Dominion of India®, mainly 
relied on Governor-General v. Sukhdeo Ram?®, tor holding that section 80 treated every 
railway system, even though owned by the same Government, as a separate entity 
for the purpose of liability for loss of goods concerned in throughtraffic. In the 
view we have taken, we must express our respectful disagreement with Mack, J. 
Basheer Ahmed Sayeed, J., in Governor-General v. Ajit Bhai Jayantilal+, took the view 
that notice under section 77 of the Railways Act given to the delivery railway would 
be sufficient compliance if it was proved that before the expiry of the period of six 
months such notice was communicated to the contracting railway. It is not ne- 
cessary for us to rest our conclusion upon this circumstance of communication of 
the notice to the contracting railway, because we have, held that section 77 does not 
contemplate more than one notice and it does not specifically lay down that such 
` notice should be given to any particular railway administration. Other decisions. 
of the Patna, Orissa and the Punjab High Courts have been cited before us by 
Mr. Rajah Ayyar. We are relieved of the duty of examining these decisions, 
because, they do not set forth any new ground apart from the grounds noticed by us 
already. It appears, to us, desirable that the Central Government should under- 
take legislation’ dispensing with notice under section 80, Civil Procedure Code, in 
a case where the notice required under section 77 has been given. It would also 
be better if legislation is undertaken to clarify which is the railway administration 
to which notice should be sent under section 77 in a case where through traffic passes 
through more than one railway system owned by the Government. We assume 
for this purpose that not more than one notice would be necessary in any event under 
section 77 of the Railways Act. Section 140, which only deals with the manner of 
service of notices on railway administrations, does not, however, need any clari- 
fication by amendment. In the view we have taken on the question of the frame 
of the suit in these cases and the liability of the Government as owner of the railways 
over which the traffic in these cases passed, the notice given both under section 77, 
Indian Railways Act and section 80, Civil Procedure Code, to the General Manager 
_of one or other of the railway administrations concerned must be held to be sufficient 
notice. 


The Second Appeals are therefore allowed, and in both cases, the decrees of 
the trial Courts are restored with costs. 


C.R.P. No. 433 of 1956 is also allowed, and the decree of the Chief Juge, Court 
of Small Causes, is restored with costs. : 


R.M. ——— Appeals and revision 
: allowed, 
I. ALR. 1957 M.P. 157. ~ 3. A.LR. 1949 Pat. 329. 
2. (1955) 1 M.LJ. 79. o b (1952) 2 M.L.J. 24. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
° Present :—Mnr, Justice RAMACHANDRA AYYAR. 


Lakshmana Purayar .. Petitioner® 


v. 
V.S. Thiagaraja Mudaliar by his power of attorney agent 

G. A. Nair .. Respondent. 

Madras Cultivating Tenants (Payment of Fair Rent) Act (XXIV of 1956), section 4 (3)—‘Pathukattu 
“tenure °—If connotes a permanent right of occupancy—Fatr rent—If could be fixed. 

Words and Phrases—‘ Pathukattu tenure ’—Meaning of. 

The word Pathukattu (Tamil) means a ryot’s usual holding and does not imply necessarily a 
permanent tenancy. The mere use of the word ‘Pathukattw? in a tenancy does not mean that there 
is a permanent tenancy right in the land. - 

The limitation laid down in section 4. (3) of the Madras Cultivating Tenants (Payment of Fajr 
Rent) Act would not apply to cases where the period fixed under the contractyal tenancy has 
expired and a landlord is entitled to apply to the Rent Court to fix the fair rent in respect of the 
tenancy continuing after the contract period. In fixing the fair rent the Rent Court would be 
entitled, and indeed bound, to take into consideration not only the income from the lands but also 
the trees standing thereon as part of the demised land. 

Petitions under section 11 of Madras Act XXIV of 1956 read with section 115 
of Act V of 1908, praying the High Court to revise the Orders of the Court of the 
District Munsif and Rent Tribunal, Thiruthuraipoondi, dated 4th November, 1958 
and made in F.R.A. Nos. 5 and 4 of 1958 (F.R.P. Nos. 358 and 357 of 1957, Rent 
‘Court, Tiruvarur) respectively. 

V. Venkataraman, for Petitioner. 

K. S. Naidu, for Respondent. 

The Court delivered the following 


 Jupcmentr.—These Revision Petitions have been filed by the respondents tenants 
against the order of the Rent Tribunal (District Munsif), Tiruturaipundi, in 
F.R.A. Nos. 4 and 5 of 1958, confirming the fair rent fixed in respect of the lands 
held by them. The applications for fair rent were filed by the landlord before the 
Rent Court, Tiruvarur. They were resisted by the tenants substantially on three 
grounds ; (1) that the lands were originally waste lands which were reclaimed and 
brought under cultivation by the terms on a tenure known as “‘Pathukattw tenure? 
and that the respondents-tenants either as incidental to such tenure or otherwise 
were entitled to pay only the contract rent; (2) that fair rent could not be fixed 
in respect of a portion of the desmised property as it consisted of only coconut trees, 
but it could only be fixed in regard to that portion of the land which was utilised for 
cultivation of paddy crops, and (3) that the landlord was not entitled to a rent of 
more than three kalams of paddy per mah. Both the Rent Court and the Appel- 
late Authority rejected the case of the tenants that they were entitled to permanent 
right of occupancy and also their further case that no fair rent could be fixed in re- 
gard to trees on the land. The Conciliation Officer rejected the contention of the 
tenants that the landlord was entitled only to the maximum rent of three kalams per 
mah and fixed cash rent on the basis of percentage of the normal gross produce of 
the land at the market rate. That order was confirmed by the Appellate Authority. 


In revision Mr. V. Venkataraman, on behalf of the tenants, raised substantially 
two questions before me. He did not contest the finding of fact of the Appellate 
Authority that the tenants had failed to prove a right of permanent occupancy. 
But he contended that it being admitted that the tenants were holding under pathu- 
kattu lease it should be found that they were entitled to permanent right of occupancy. 
According to him, the term “‘ pathukattu” itself implied permanent customary right 
of occupancy. There was, however, no evidence before the lower Courts to show 
that the term “ pathukattu” has the meaning attributed to it by the petitioner. In 
the Tamil Lexicon the word “ Pathukattu ” is translated as “ a ryot’s usual holding ”. 
That does not imply that pathukatiu is necessarily a permanent tenancy. It is not 
disputed that it is for the tenant to prove that he is disentitled to permanent right 
of occupancy. In Naina Pillai Marakkayar v. Ramanathan Chettiar1, the Privy Council 





* C.R.P. Nos. 2120 of 1958 and 17 of 1959. Ist July, 1959. 
(roth Asadha, 1881-Saka). 
1. (1923) 46 M.L.J. 546: L.R. 51 I.A. 83 : LL.R. 47 Mad. 337 (P.C.). 
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has observed that no tenant of lands in India can obtain any right to a permanent 
tenancy by prescription in them against his landlord from whom he holds the lands. 


It has also held that such right can only be obtained by a tenant by custom or by a 
:grant from an owner of the land who happens to have power to grant such a right, 
or under an Act of Legislature. The lands in the instant case are ryotwari lands of 
which the respondents are pattadars. I have already pointed out that the finding 
of the lower Courts is that no custom was proved by which the tenants could be 
said to have obtained rights of permanent occupancy. The mere use of the word 
“ Pathukattu’’ tenancy in the petition cannot mean that there is a permanent 
tenancy in the land. 


It is next contended by Mr. Venkataraman that the Rent Court has no juris- 
‘diction to fix a fair rent higher than the contract rent. Reference was made in this 
-connection to the provisions of section 4 (3) of the Madras Cultivating Tenants Pay- 
ment of Fair Rent Act, 1956 (Madras Act XXIV of 1956). Section 4 (3) states :— 


“Where the contract of tenancy provides for payment of a rent lower than the fair rent payt 
able inder the above provisions, the contract rent alone shall be payable during the contrac- 
period.” 

‘The contention raised on behalf of the petitioners is that the lands were re- 
-claimed by the tenants, that the trees thereon were planted by them, that they have 
been paying a small rent in respect of the holding, and that such rent being less than 
the fair rent fixed by the Rent Tribunal, it is the former that could be legally collected. 
by the landlord as rent under the provisions of section 4 (3). I have already held 
that the tenants have not established any permanent tenancy right, nor have they 
-established by evidence that they are holding for any fixed period on a fixed rent. 
‘Therefore, the rent that was paid in the previous years could only be in respect 
-of an yearly tenancy. There is nothing in section 4 (3) of the Act which makes 
:such rent enure for the time beyond the period of tenancy. In the circumstances 
of the case the tenancy should be held to be yearly tenancy. The rent paid by the 
respondents-tenants for the previous years could only be rent for those years. The 
fair rent fixed by the Rent Tribunal was only in respect of a period beyond the con- 
tract period, namely, that of the yearly tenancy. Therefore, there is nothing in sec- 
tion 4. (3) to disentitle the landlord from applying for fair rent. 


It is next contended on behalf of the petitioners that the rent Court has no juris- 
-diction to fix fair rent in respect of the coconut trees standing on the land. The 
-argument is put before me in two ways. Firstly it is contended that the fair rent 
-could be fixed only in regard to paddy land and not in regard to coconut trees stan- 
-ding thereon. Secondly it is stated that so far as the coconut trees are concerned 
there would be an exemption within the purview of section 15 of the Act. It is con- 
tended that the trees having been planted by the tenants, the stipulation for the 

rent in regard to them could only be a contract for the collection of produce of any 
kind within the meaning of section 15 and that therefore, it would be exempt from 
the operation of the Act. I cannot, however, accept the contention. The 
„coconut trees are situate in a part of the demised land. It would not be open to the 
rent Court to split up the lease and then proceed to fix fair rent in regard to the 
paddy lands alone. The land was admittedly let out for agricultural purpose. In 
fixing fair rent, the rent Court would be entitled and indeed bound to take into 
„consideration the income received by the tenants from the trees. This is what has 
been done. I cannot agree with the contention of the learned advocate for the peti- 
tioner that in regard to the trees it was mere contract for collection of produce of 
the trees leased. I am, therefore, of opinion that the Rent Court was right in having 
proceeded to assess fair rent on the basis of not merely gross income from the paddy 
‘fields but also on the basis of the income obtained from the trees standing on the 
-agricultural land and being part of the demised land. 


The Civil Revision Petitions fail and they are dismissed. There will be no order 
.as to costs. 


R.M. 





Petitions dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAMACHANDRA IYER. 
The Proprietor, Swarnambiga Motor Service, Palanganathan 


Post, Madurai .. Appellant* 
v. 
M. Muthuswami : .. Respondent. 


Workmen’s Compensation Act (VIII of 1923), section 30-—Estimation of loss of earning capacity of injured 
workman by a referee as agreed by the parties—Order of the Commissioner directing compensation on the basis of— 
Not appealable. 


Where the employer and the employee agreed before the Commissioner that the percentage of 
loss of earning capacity, if any, sustained by the employee will be estimated by a Medical Board cons- 
tituted by the Director of Medical Service, Madras, and that the estimate of the Board will be accepted 
as final and binding on them and the Medical Board assessed the loss of earning capacity, the order 
of the Commissioner directing compensation to be paid on that basis would not be open to appeal. 
under section go of the Workmen’s Compensation Act on the ground that the Medical Board has 
given no sufficient data for its conclusion. 


_ The jurisdiction to decide the loss of earning capacity of an injured workman is with the Commis— 
sioner. If at the invitation of the parties the Commissioner goes outside his jurisdiction and refers 
‘what should have been properly his decision to the decision of the Medical Board it should be held 
that he acted extra cursum curiae and that the parties would be bound by the opinion of the referee and. 
that no one of them would have a right to complain if it goes against him. It is settled that in such a 
case there would be no right to appeal. 


Burgess v. Morton, L.R. (1896) A.C. 136, referred. 


Appeal against the Order of the Additional Commissioner for Workmen’s 
Compensation, Madras, dated 27th December, 1957 and made in W.C. Case No. 540: 
of 1956. 


R. Kannan, for M. R. Narayanaswami and K. N. Balasubramaman, for Appellant.. 
S. Mohan Kumaramangalam and K. V. Sankaran, for Respondent. 


‘Fhe Court delivered the following 


Jupement.—This is an appeal at the instance of the employer against the Order 
of the Additional Commissioner for Workmen’s Compensation, Madras, in W.C. 
No. 540 of 1956, granting a sum of Rs. 1,470 as compensation for the injuries sus- 
tained by the respondent while working for the appellant. 


When the matter came up before the Commissioner, the employer and the- 
workman agreed as follows : 
“ (1) The monthly wage of the applicant was Rs. 139. (2) The percentage of loss of earning 
capacity, if any, sustained by the applicant will be estimated by a Medical Board constituted by the- 
Director of Medical Service, Madras, and the estimate of the Board will be accepted as final and binding- 


on them and (3) The employer will pay compensation to the applicant on the basis mentioned in 
items 1 and 2 above”. 


In accordance with that agreement the matter was referred to the Medical: 
Beard and the Medical Board assessed the loss of earning capacity sustained by the- 
respondent in respect of a partial permanent disability at 30 per cent. On the 
basis of that assessment the Commissioner calculated the compensation payable at 
Rs. 1,470 and directed the employer to pay the sum to the respondent. The em-- 
ployer has thereupon filed this appeal. - 


The only contention of Mr. R. Kannan who appeared for the appellant before 
me was that the assessment of the Medical Board was incorrect and that the Medical 
Board has given no sufficient data for arriving at the conclusion that the loss of” 
earning capacity of the respondent could be put at 30 per cent. I am of opinion, 
that that contention would not be available to the appellant. He and the respondent 
agreed to refer the matter of the ascertainment of the loss of earning capacity to the- 
Medical Board and agreed to abide by the decision of the Board. In such a case- 
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they would be bound by their agreement and they could not challenge the correctness 
of the assessment. That being so.it would not be open to the appellant to challenge 
the order of the Commissioner based as it was on the conclusion of the Medical 
Board, by way of appeal under section 30 of the Workmen’s Compensation Act. 


In Burgess v. Morton,1 a question of fact was raised and referred to the Court 
at the instance of certain arbitrators. Under the law only questions of law could 
be so referred. The Judge, however, gave judgment on the question referred to him. 
The question arose whether an appeal from the judgment would lice. The House of 
Lords held that as only questions of law could be referred to the Court as a special 
case, proceedings which referred the question of fact could be considered to be 
extra cursum curiae and that the judgment of the Court, in such a case, would be in 
the nature of an arbitrator’s award and an appeal could not lie from it. At 
page 138 Lord Halsbury, L.G., stated the law thus : 

“ My Lords, it has been held in this House that where with the acquiescence of both parties a 

Judge departs from the ordinary course of procedure and, as in this case, decides upon a question of 
fact, it is incompetent for the parties afterwards to assume that they have then an alternative mode 
of proceeding and to treat the matter as if it had been heard in due course.” 
The jurisdiction to decide the loss of earning capacity of an injured workman 
is with the Commissioner. It has been held that medical evidence being only 
opinion evidence would not be decisive of the question and that the Commissioner 
had to independently give a finding as to the extent of the loss of earning capacity. 
If at the invitation of the parties the Commissioner goes outside his jurisdiction and 
refers what should have been properly his decision to the decision of the Medical 
Board or some other agency, it should be held that he acted extra cursum curiae and 
that the parties would be bound by the opinion of the referee and that no one 
of them would: have a right to complain if it goes against him. It is settled that 
in such a case there would be no right to appeal. Apart from the objection to the 
assessment of the loss of earning capacity by the Medical Board, there is no other 
objection to the assessment of compensation by the Commissioner. 


The appeal, therefore, fails and is dismissed with costs. 
V.S. b: —— ; Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice BALAKRISHNA AYYAR. 


x 


The Management of Buckingham and Carnatic Co. .. Petitioner” 
v. 
Sri Venkatiah and another ` e. Respondents. 


Industrial Disputes Act (XIV of 1947) and Employees State Insurance Act (XXXIV of 1948), section 73 
—-Automatic termination of service of the employee under the Standing Orders—Whether the section ts applicable 
— Award directing reinstatement—Writ. 

It was provided in the Standing Orders of the Management that if an employee is absent for 
eight consecutive working days without leave it shall be deemed that he left the Company’s services 
without notice thereby terminating his contract of service. If he was ill and proved that fact to the 
satisfaction of the Management he was entitled to have his absence converted into medical leave for 
such period as he was eligible. In the instant case the medical officer of the Management company 
was unable to confirm that the employee had been ill. The circumstances under which the alternative 
evidence of illness produced by the employee was accepted by the Employees’ State Insurance 
Corporation was refused to be disclosed to the Company. 

Held : Section 73 of the Employees’ State Insurance Act would apply only where an employer 
does some positive act dismissing, discharging or otherwise punishing an employee. It would not 
apply to a case of automatic termination of the service of the employee under the Standing Orders. 
Where the Labour Court accepted the bona fides of the medical officer of the company on which the 


— 
1. L.R. (1896) A.C. 136. 

19th March, 1959- 
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Management took the view it did, there was no scope for interference by the Labour Court and direct: 
ing reinstatement. The award directing reinstatement of the employee has to be quashed. 


Petition under Article 226 of the Constitution of India, praying that in the- 
circumstances stated therein and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records in I.D.No. 27 of 
1958 and in I.A. No. 455 of 1958 on the file of the Labour Court, Madras, and 
quash the Award, dated 24th July, 1958 and published in Fort St. George Gazette, 
dated 13th August, 1958 and made therein. 


K. Rajah Iyer for Messrs. King and Partridge, for Petitioner. 
B. R. Dolia, for Respondents. 
The Court made the following 


Orver.—Venkatiah, the first respondent, was an employee of the Buckingham. 
and Carnatic Company, Ltd. He was granted six days leave with effect from 
roth January, 1957. Allowing for the holidays that followed he should have joined 
duty on 19th January, 1957. But he did not do so. Nor did he apply for extension of 
leave as required by the Standing Orders of the Company. Standing Order 8 (ii) of 
the Company provides that any employee who absents himself for eight consecutive 
working days without leave shall be deemed to have left the Gompany’s service 
without notice thereby terminating his contract of service. The Standing Order,. 
however, provides that if the employee gives an explanation to the satisfaction of the 
Management his absence shall be converted into leave without pay or dearness 
allowance. If it is also proved to the satisfaction of the Management that the 
absence was due to sickness, then the employee is entitled to have his absence con- 
verted into medical leave for such period as the employee is eligible. On 11th 
March, 1957, Venkatiah wrote to the Company that after reaching his village he 
was laid up with fever and dysentery and that he was under the treatment of the 
Civil Assistant Surgeon of the Government Hospital, Kanigiri. He also stated that 
after returning from his village he reported to the Medical Officer of the Employees’ 
State Insurance, Perambur, who referred him to the Medical Officer of the Com- 
pany. He, therefore, prayed that he might be given leave in accordancé with the 
medical certificate he enclosed.. It is necessary here to mention that in the claim 
filed by the Labour Union before the Labour Court it was stated that Venkatiah 
“ underwent treatment in the Government Hospital, Kanigiri ”, from 15th January 
to 7th March, 1959. However, the medical certificate which Venkatiah produced 
does not say that he was in hospital. All that it says is that he was suffering from 
malaria and dysentery and that he was under the treatment of Dr. Narasimha Rao, 
Civil Assistant Surgeon, Kanigiri. On receipt of the application of Venkatiah the 
Company directed him to appear before its Senior Medical Officer. That Officer 
reported on 22nd March, 1957, in these terms : . 

“ I have examined this worker and am unable to confirm that he was ill for a period of nearly 
two months.” 


In consequence the Company declined to accept the explanation of Venkatiah and 
refused to condone his absence without leave. On 2nd May, 1957, Venkatiah wrote 
to the Regional Director, Employees’ State Insurance, Mylapore, asking him to 
“help me and reinstate me into my service of B. & C. Mills.” This letter was. 
forwarded to the Company on 17th May, 1957, with a request for comments. On 
24th May, 1957, the Company wrote to the Regional Director in the course o 
which they said : À 

“ He was examined by our Senior Medical Officer on 22nd March, 1957 and the latter was 
unable to confirm that he was ill for a period of nearly two months as obviously a person who was 
continuously ill for two months suffering from malaria and dysentery would have shown some signs 


of the after-effects of this illness when he reported at the Mills. The explanation offered by Venkatiah 
was therefore not accepted and he was not reinstated in the Company’s service.” 


The Company further stated that the alternative evidence for sickness produced by 
Venkatiah had not up to then been accepted by the Corporation and that 


* until the alternative evidence of sickness produced by this person is accepted by the Employees” 
State Insurance Corporation, we regret we cannot consider the question of reinstating Venkatiah.” 
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On 5th June, 1957, the Regional Director wrote to the Company mentioning 
that the alternative evidence produced by Venkatiah had been accepted by the 
Corporation and asking the Company to reconsider Venkatiah’s case for reinstate- 
ment. The Company senta long reply on 12th June, 1957, which ended as. 
following : 

“ Before we take a final decision in this matter we shall be grateful if you would let us know the 
extraordinary circumstances under which the alternative evidence of sickness produced by the above- 


mentioned insured person was accepted by you, despite the failure of the insured person to comply 
with your instructions regarding alternative evidence of sickness.” 


In answer to this the Regional Director wrote on 22nd September, 1957, as 
follows : 


“As regards the circumstances under which the alternative evidence of sickness produced by the 
above-mentioned insured person was accepted, I have to observe that it is at the discretion of the 
Corporation either to accept or reject any alternative evidence of incapacity produced by an insured 
person and the Corporation cannot disclose the grounds on which it was accepted.” 


On 5th September, 1957, the Company finally replied in these terms :— 


“ According to the Company’s Standing Orders which lay down the conditions of service of all’ 
our employees, any employee who is deemed to have left the Company’s service due to absence for 
eight consecutive working days cannot be reinstated unless he gives an explanation to the satis- 
faction of the Management. In this particular instance the employeé has been deemed to have left the 
Company’s service due to absence for eight consecutive working days and as the Management is not 
satisfied with the explanation given by the employee for his absence, we regret we cannot reinstate 


him”. 

Meantime, that is to say, on 5th June, 1957, VWenkatiah was sanctioned payment 
of sickness benefit for the period covered by the certificate which he produced from 
Dr. Narasimha Rao, Civil Assistant Surgeon, Kanigiri. 


As the Company refused to take back Venkatiah an industrial dispute was raised 
and on 26th March, 1958, the Government referred the following questions for 
adjudication to the Labour. Court : 

“ (i) Whether the discharge of Venkatiah, C. M. Spinning No. 699 is justified and to what 
relief he is entitled? . 
(ii) Computation of relief, if any awarded, in terms of money if it can be so computed.” 


On 24th July, 1958, the Labour Court passed an order directing the reinstatement 
of Venkatiah. The present petition has been filed for the issue of an appropriate 
writ to quash this order of the Labour Court. 


It is not disputed that the leave of Venkatiah expired on 19th January, 1957. 
He did not rejoin duty on that date. Nor did he apply for extension of leave. In 
fact till March, 1957, the Company heard nothing at all from him. This is, therefore, 
a case to which Standing Order 8 (ii) of the Company directly applied. That 
rule provides that if an’ employee is absent for eight consecutive working 
days without leave it shall be deemed that he left the Company’s service 
without notice thereby terminating his contract of service. If he was ill and 
proved that fact to the satisfaction of the Management he was entitled to have 
his absence converted into medical leave for such period as he was eligible. The 
point to note here is that it is the Management that has to be satisfied that Venka- 
tiah was really ill, not the Employees’ State Insurance Corporation or other 
outside authorities. The Management was not bound to accept the medical 
certificate which Venkatiah produced. In the present case they sent Venkatiah 
to their Chief Medical Officer who reported that he could not confirm that Venkatiah 
had been ill for two months. Obviously if he had been ill with malaria and dysen- 
tery from 15th January, 1957, till 7th March, 1957, his condition must have been 
obvious to the medical officer who examined him on 22nd March, 1957. The 
Company was entitled to say that it did not believe the explanation of Venkatiah 
and was not prepared to act on the certificate he produced. It was argued that the 
evidence which Venkatiah produced was accepted by the Employees’ State Insurance 
Corporation but as I said before the Company was not bound to accept the views 
of the Corporation. I notice that the Company asked for elucidation of the circum- 
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stances under which the alternative evidence of sickness produced by Venkatiah 
was accepted but the information was refused. The Company was merely told that 
it was in the discretion of the Corporation either to accept or reject the alternative 
evidence produced. The Company was also told in clear terms that the Corporation 
could not disclose the grounds on which the alternative evidence was accepted. 
In that position the Company was entitled to prefer the opinion of its own | 
medical officer. 


, The Labour Court which ultimately found for Venkatiah observed : 


“There is absolutely no ground to hold that the Chief Medical Officer did not properly examine 
Venkatiah and that the examination was highly superficial and flimsy. It is nowhere laid down what 
all a medical officer should do before giving his opinion. Itis easy to attack the opinion of a 
responsible medical officer and I am not inclined to accept the correctness of the criticism in the 
absence of any strong evidence to prove that the officer was prejudicial against this werker and was 
motivated with the idea of victimization. I am not prepared to accept the interested oral evidence of 
Venkatiah.” 

Tt seems to me that on this finding the Labour Court should have rejected the 
claim made on behalf of Venkatiah. 


But it was contended that even so the action of the Company in refusing to 
reinstate Venkatiah constitutes a contravention of section 73 of the Employees’ State 
Insurance Act of 1948. ‘That section runs : 

“(1) No employer shall dismiss, discharge, or reduce or otherwise punish an employee during 
‘the period the employee is in receipt of sickness benefit or maternity benefit, nor shall he, except as 
provided under the regulations, dismiss, discharge or reduce or otherwise punish an employee during 
the period he is in réceipt of disablement benefit for temporary disablement or is under medical treat- 
ment for sickness or is absent from work as a result of illness duly certified in accordance with the 
‘regulations to arise out of pregnancy or confinement, rendering the employee unfit for work. 


(2) No notice of dismissal or discharge or reduction given to an employee during the period 
specified in sub-section (1) shall be valid or operative.” 


It is observed that the Labour Court had difficulty in bringing the case directly 
within the terms of the section. So it observed : 


“ As section 73 is intended to confer benefit upon the workers I think it cannot be strictly con- 
strued and the section must be interpreted somewhat liberally.” 


T do not think that this isa correct way of interpreting a statute. The normal 
way of construing an en&ctment is to take the words as they are written in the Act 
and to try to find out what they mean subject of course to the well-established canons 
of interpretation. Questions of sympathy, bias, predilection, prejudice or liberality 
are, every one of them‘out of place. If we read the words of section 73 as they 
stand it will be found that what the section does is this. It prohibits an employer 
from dismissing, discharging or punishing an employee during any one of the follow- 
ing periods : (1) during the period the employee is in receipt of sickness benefit or 
maternity benefit. I would point out that what the section says is that an employee 
‘shall not be punished during the period he isin receipt. . . . . . . . . Of 
sickness or maternity benefit and not that he should not be punished during the 
"period in respect of which he is in receipt of sickness or maternity benefit ; (2) during 
nthe period he is in receipt of disablement benefit ; (3) during the period he is 
vunder medical treatment for sickness; (4) during the period he is absent from 
“work as a result of illness duly certified in accordance with the regulations to have 
¿arisen in certain circumstances. The first remark to make here is that the Company 
“passed no order discharging Venkatiah. His discharge was automatically brought 
about in accordance with the terms of the Standing Orders by his own absence 
‘from duty. Venkatiah was not discharged during the period he was in receipt of sick- 
ness benefit; he was not discharged during the period he was in receipt of disablement 
benefit ; he was not discharged when he was absent from work as a result of illness 
“in respect of which the certificate referred to in the section has been produced. But 
‘it was argued that he was discharged when he was under medical treatment for 
‘Sickness and that therefore section 73 applies. Whether he was actually ill or 
not we do not know. He produced a certificate from Dr. Narasimha Rao. But 
that certificate the Company declined to accept. No evidence was produced before 
tthe Labour Court to show that during*the period in question Venkatiah was actually 
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ill. Nor does it appear that this point was taken before the Labour Court. So the 
allegation of fact on which this argument was based remains unproved. 


I have already mentioned that section 73 would apply only where an employer 
does some positive act dismissing, discharging, reducing or otherwise punishing 
an employee. Mr. Dolia, the learned counsel for Venkatiah, however, argued that 
the section would apply even to cases like the present where there is an automatic 
termination: of the service of an employee in accordance with the Standing Orders 
of the Management. The first answer to that is that it is difficult to reconcile this 
view with the positive words of the section which begins : 


“ No employer shall dismiss, discharge...... etc.” 


These words require that the employer should have done some positive act 
before this section can apply. There is an even stronger argument against the 
contention of Mr. Dolia on this point. Section 85 (d) provides that if any person 
in contravention of section 73 or any regulation dismisses, discharges, reduces or 
otherwise punishes an employee he may be sentenced to imprisonment which may 
extend to three months or with fine which may extend to Rs. 500 or with both. If 
we take the view that an automatic termination of the services of an employee in 
accordance with the Standing Orders on the subject attracts the operation of section 
73, then we would get this strange result. An employee may absent himself with- 
out leave for more than eight consecutive working days. He may have been really 
ill during the period. But if he does not apply for leave, the Standing Orders 
would take effect and his services would be terminated. Since according to Mr. 
Dolia this amounts to a discharge under section 73, the employer can be sent to 
jail under section 85-D. A construction that produces such a result cannot obviously 
be accepted. ` f ` 


Mr. Dolia next argued that it was within the competence of the Labour Court 
to decide whether the action of the Management in declining to accept the evidence 
produced by Venkatiah was proper. Assuming that as a legal proposition this is 
correct—I am not saying that it is—the fact still remains that the Labour Court 
has not said that the action of the Management declining to accept the certificate 
produced by Venkatiah was improper. On the other hand its observations in 
paragraph 12 which I have extracted above indicate that it accepted the bona fides 
of the medical officer of the Company. 


It seems to me to be clear that the Labour Court made the order it did more 
on grounds of sympathy for Venkatiah than the merits of the case. It does not seem 
to have had any doubts that section 73 is inapplicable to the present case. As I said 
before the employee clearly overstayed his leave. The explanation he produced, 
namely, that he was ill was not accepted by the Management. In view of the 
report of their own medical officer, the Company was entitled to take the view it did. 
‘There was no scope for interference by the Labour Court, and in my opinion the 
Labour Court was not justified in interfering in this matter. 


In the. result this writ petition is allowed and the order complained of quashed, 
There will be no order as to costs. 


V.S. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
l PRESENT :—MR. Justice RAMASWAMI. 


H. M. Abdul Rahim Sait .. Appellanis* 
r Us 
K. V. Kunhalan Kutty l .. Respondents. 


Sale of Goods Act (IIT of 1930), section 21—Specific goods to be put into deliverable state—Sale of trees 
after felling —Property in the goods—When passes—Breach of express warranty—Rights of the buyer. 


The property sold was not the trees on the site on which they stood but the severed trees and the 
contract contemplated severance by felling only subsequent to the contract. Under section 21 of the 
Sale of Goods Act the property in the movables would not pass to the buyer until the seller did some- 
thing to the goods for the purpose of putting them into a deliverable state, viz., the seller having been 
bound to refrain from causing any obstruction either by himself or through his successérs-in-interest. 
Where there is breach committed by the seller in this, then the buyer is not bound to reimburse the 
sale price to the seller. i - 


. Where the contract was entered into by the buyer with the seller that the seller would co-operate 
with him in obtaining the necessary permission of the Collector for cutting the trees and where the 
seller -had failed to do so, then the seller would be bound, to refund the money that he had received 


from the buyer. 


Appeals respectively against the Decrees of the District Court of Coimbatore, 
in Appeal Suits Nos. 450 and 451 of 1953 preferred respectively against the Decrees 
of the Court of the Subordinate Judge of Ootacamund, in Original Suit Nos. 247 
and 74 of 1951. 


_A. K. Sreeraman, for Appellant. 
T. R. Sangameswara Ayyar, for Respondent. _ 
The Court delivered the following 


Jupcment.—These are two connected appeals preferred against the decrees 
and judgment of the learned District Judge of Coimbatore in A.S. Nos. 450 and 451 
of 1953, reversing the decrees and judgment of the learned Subordinate Judge of. 
Ootacamund in O.S. Nos. 74 of 1951 and 247 of 1952. 


The appellant before us Khan Bahadur H. M. Abdul Rahim Sait was the owner 
of the Salisbury Estate. There were trees in the jungly and uncultivated area of 
this estate. The respondent before us K. V. Kunhalan Kutty is a Moplah eking 
out this livelihood by purchasing trees, felling them and vending the same. He 
entered into a contract with this appellant for purchasing 681 trees under Exhibits 
B-4 and B-5, dated 28th August, 1950 and 21st September, 1950, respectively. On 
the date of Exhibit B-4 an advance of Rs. 1,000 was paid by the respondent to the 
appellant. The trees to be purchased were selected by the respondent and his men 
in the presence of D.W. 1,R.J. Peter, the manager in the employ of the appellant then. 
The appellant had instructed his manager to prepare a list containing all particulars 
and Exhibit B-r is the list of the trees to be felled and marked with chisel marks. 
The aggregate sale price was Rs. 6,483-8-0. ‘The trees so marked stood inside and 
outside S.No. 70/6. S.No. 70/6 had been notified as a private forest coming 
under the purview of the Madras Preservation of Private Forests Act as amended. 
Fhe parties were aware at the time of entering into this contract that the -previous 
permission of the Collector was necessary for cutting the trees in the forest area, and 
clause (a) (1) of the conditions makes the same explicit. The appellant had under- 
taken under Exhibits B-4 and B-5 to do all acts necessary for helping the resporident 
in obtaining the necessary permission from the Collector. On the date of Exhibit 
B-5 a sum of Rs. 1,483-8-o was paid and the balance of Rs. 4,000 was agreed to be 
paid in two instalments of Rs. 2,000 each as per condition 1(2) and 1(b) in Exhibit 
_B-5. At the time of Exhibit B-4 the estate belonged to the appellant in leasehold 
right, the Jenmi being the Nilambur Kovilagam, and there was no intention ex-° 
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pressed at that stage to sell the estate in particular to any person. Clause (6) of 
Exhibit B-4, however, adverted to the respondent being entitled to remove only 
such trees as were felled by him till the date of the sale if effected by appellant and 
that the balance amount would be refunded to the respondent. 


After the date of Exhibit B-4, the appellant entered into an agreement of sale 
of the estate with one Suseela Anandan and others and it was expressly agreed 
that the respondent should have one year’s time from 21st September, 1950, the 
date of Exhibit B-5, for cutting, stocking and removing the trees enumerated and 
described in Schedule 2 of Exhibit B-5. It was also agreed that the purchasers should 
give all facilities to the respondent for cutting, stocking and removing the trees from 
the estate. Subsequently on 20th October, 1950, the estate was sold by the appellant 
under the criginal of Exhibit B-24 and it was stipulated under the said sale that the 
respondent should have time till goth October, 1951, for exploiting his contract, 

Then three things happened, concerning which there can be no dispute. The 
respondent was able to cut and remove peacefully only 190 trees in the area outside 
S. No. 70/6. But he was unable to cut the remaining 104 trees standing thereon 
owing to the obstruction of the subsequent purchasers of the estate. After the sale 
under Exhibit B-24, the manager of the estate under Suseela Anandan and others 
started cultivation. Exhibits B-6, B-12 arid B-16 clearly show that the said manager 
V. A. Krishnan Kutty obstructed the respondent from cutting the 104 trees which 
originally stood in the uncultivated area and which was later on brought under 
cultivation by the said manager. Then in regard to the 387 trees standing inside 
S. No. 70/6, the respondent made all efforts to secure the permission from the 
Collector. The appellant, who had parted with the property, when the respondent 
was clamouring for his assistance to get the permission of the Collector, loftily told 
him that “If any enquiry comes from the Collector, I will certainly help you as 
far as I can” : vide Exhibit B-13, dated 23rd December, 1950. There is no dispute 
that the Collector’s permission was not forthcoming and the trees to be cut stand 
there even now. In other words, out of 681 trees purchased by this respondent, 
he was able to cut only 190 trees. He could not cut 104 trees owing to the obs- 
truction of the purchasers of the estate and 387 trees could not be cut, because the 
Collector would not give the permission. The respondent by this time had paid 
out of the purchase price of Rs. 6,483-8-0, Rs. 1,000 by way of advance on the date 
of Exhibit B-4, Rs. 1,483-8-o on the date of Exhibit B-5 and Rs. 1,000 on 23rd De- 
cember, 1950. It is common ground that the value of 190 trees cut is Rs. 1,802-8-0. 

In these circumstances, the appellant and the respondent filed cross-suits. The 
appellant’s suit O.S. 74 of 1951 was filed on the allegation that for the 681 trees sold 
to the respondent for Rs. 6,483-8-0, he had received only Rs.3,483-8-0 and that the 
respondent is liable to pay him Rs.3,142-4-0, which includes the interest on the 
balance and for which amount the suit was laid. The defence of the respondent 
was his claim in the cross-suit O.S.No.247 of 1952, viz., that he was bound to pay the 
appellant only for the 190 trees cut valued at Rs.1,802-8-o0 that, as a matter of fact, 
he had paid Rs. 3,483-8-o and that therfore the appellant is liable to refund to 
him Rs.1,681 for which the said suit was laid. 

The learned Subordinate Judge upheld the contention of the appellant and 
dereed his suit and dismissed the respondent’s suit. On appeal the learned District 
Judge upheld the contention of the respondent and decreed his suit and dismissed 
the appellant’s suit. The defeated Khan Bahadur Abdul Rahim has preferred 
these two second appelas against the said decision of the learned District Judge. 

In these Second Appeals I am of the same opinion as the learned District Judge 
and here are my reasons. 

The two points which fall for determination are: whether the respondent is bound 
to pay for the 104 trees standing in the uncultivated area and which trees he was 
prevented from felling and removing by the purchasers of the estate and which the 
appellant did not in any way prevent and assure quiet possession for the respon- 
dent ; and secondly, whether the respondent is liable to pay for the 387 trees 
standing inside S.No.70/6 and for which respondent could not get the permission 
of the Collector for felling and removing. = 
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Point 1:—The property sold in this case by the appellant to the respondent was’ 
not the trees on the site on which they stood but the severed trees. Therefore, the 
property sold being admittedly movables, the contract in respect of the same also 
is governed and controlled by the provisions of the Sale of Goods Act. The contract 
contemplates severance by felling only subsequent to the contract. In other words, 
the trees were not in a deliverable state and the property in the trees did not pass on 
the date of the contract, viz., Exhibits B-4 and B-5 ; see section 20 of the Sale of Goods 
Act, which enacts that in an unconditional contract of sale of goods in a deliverable 
state, the property in the goods passes to the buyer when the contract is made and 
that it is immaterial whether time of the payment of the price or the time of the deli- 
very of the goods or both is postponed. Section 21 of the Sale of Goods Act supports 
the view that the property in the 104 trees did not pass to the respondent. The seller, 
viz., the appellant having been bound to do something to the trees for thé purpose of 
putting them into a deliverable state viz., the appellant having been bound to refrain 
and from causing any obstruction either by himself or through his successors-in-interest 
he having committed default in this respect, the 104 trees cannot be deemed to 
have been put into a deliverable state. On that foot, there being a breach of the 
contract by the appellant, the properties in the 104 trees did not pass to the respondent. 
Therefore, the respondent is not bound to reimburse the sale price to the appellant. 
This can also be looked at from another angle. Section 14 (b) of the Sale of Goods 
Act lays down that in a contract of sale, unless the circumstances of the contract are 
such as to show a different intention, there is amongst others an implied warranty 
that the buyer shall have and enjoy quiet possession of the goods. “Shall have” implies 
that the buyer shall be put in possession as part of the contract of sale. “ Shall 
enjoy” implies that his possession shall not be disturbed afterwards either by the 
seller or any person claiming through him or even by a third person claiming under a 
title paramount: Benjamin on Sale, p. 207, Halsbury’s Laws of England, Hailsham 
edition, volume 29, page 59; Dayal, Indian Sale of Goods Act, p. 80. Exhibits B-4 
and B-5 to which reference has already been made, show that there was an express 
warranty that the buyer, viz., the respondent, should have and enjoy quiet possession 
of the trees. It is common ground that the respondent was not allowed to have and 
enjoy quiet possession of the 104 trees by reason of the unlawful obstruction of the 
purchasers of the estate from the appellant. This appellant had not lifted his little 
finger to assure the respondent to have and enjoy quiet possession of the goods in 
these 104 trees. On the other hand, it is stated the Khan Bahadur ordered and abet- 
ted the purchasers in their unlawful acts as seen from Exhibit B-11. The appellant 
thereby failed to afford all facilities through his successors in interest for the cutting, 
stocking and removal of the trees and at the time of Exhibits B-4 and B-5 Kutti did 
not know that the cutting, etc., would become impossible. Thereupon the Khan 
Bahadur became liable to compensate Kutti for the loss sustained through the appel- 
lant’s non-performance of his promise thereby attracting para. (3) of section 56, Indian 
Contract Act. The rights and liabilities of the parties are governed by sections 56 
and 65 of Indian Contract Act. Therefore, there was a breach by the appellant 
of this warranty both under the contract and under law. On that the consequences ` 
laid down in section 59 (1) (a) of the Sale of Goods Act will follow. That section ex- 
pressly lays down that where there is a breach of warranty by the seller or where the 
buyer elects or is compelled to treat any ‘breach of a condition on the part of a seller 
as breach of warranty, the buyer is not by reason only of such breach of warranty 
entitled to reject the goods, but he may set up against the seller the breach of warranty 
in diminution or extinction of the price. Similarly under the provisions of the Sale 
of Goods Act wherein sections 11 to 17 constitute a complete enunciation of the rules 
relating to warranties and conditions, a remedy lies for refund or damages, etc. Row- 
land v. Dwall1; Kissanchand v. Ram Pratap*, Echbozv. Bannister®, analogous law, section 
59 (1) (a) of English Sale of Goods Act; American Law 3, Williston Benjamin on 
Sale, p. 984 (1950 edn.) It may be noted that this respondent was ready and willing 
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to perform his part of the contract to cut and carry away the trees. In fact it was to 

his advantage to do so. It was the appellant who had given an express warranty, 

who failed to assure the respondent quiet possession of the goods. Therefore, the 

appellant cannot have the cake and eat it too. In regard to the value of the 104 trees, 

the remedy of the appellant only lies against the purchasers of the estate and not 

against this respondent and it is significanct that this appellant has not even implead-. 
ed the subsequent purchasers of the estate in his suit. Therefore, Point 1 has been 

rightly decided by the learned District Judge against the appellant and his claim in 

regard to the 104 trees must fail. 


Point 2:—Turning to the 387 trees, the claim of the appellant is on a worse footing. 
On the date when the appellant entered into the contract with the respondent, the 
appellant knew full well the provisions of the Madras Preservation of Private Forests 
Act, covering these trees standing in S. No. 70/6 and which has been notified as a 
private forest. The contract has been entered into by the respondent with the appel- 
lant on the explicit understanding that the appellant will co-operate with him and 
obtain for him the necessary permission from the Collector and this has been expressly 
stated in Exhibits B-4 and B-5. But notwithstanding all the efforts made by this 
respondent to obtain the permission of the Collector, as the correspondence filed shows, 
he failed to secure the same. The frantic efforts made by him to obtain the appellant’s 
co-operation to obtain the permission of the Collector were rewarded only by the 
lofty sentiment expressed by this appellant that if any enquiry came from the Collec- 
tor he would certainly help the respondent as far as he could. There can be no doubt 
that looked at from any point of view, this appellant is not entitled to recover the 
purchase price of 387 trees. Exhibits B-10 and B-13 disclose that in spite of the res- 
pondent’s endeavours permission of the Collector was not granted. Exhibit B-14 
shows that the advocates of the Manager of the purchasers of the estate complained to 
the Collector regarding the cutting of the trees and called upon the respondent to 
refrain from cutting on the ground that the sale of trees in the forest area without the 
previous sanction of the Collector was void. The Explanation to section 3 (1) (a) of 
the Madras Preservation of Private Forests Act (XXVII of 1949) is explicit. After 
prohibiting the sale, mortgage, lease or other alienations of the whole or any portion 
of any forest, the Explanation exempts the sale or other dealing with the right to gath- 
er and remove forest produce, other than trees and timber, in the usual or customary 
manner for a period not exceeding two years. The Revisional Side of this Court has 
been replete with prosecutions by Collectors for felling timber in private forests with- 
out the previous permission of the Collector. In fact a proper construction of the 
Explanation to section 3 (1) (a) would leave no room to doubt that there can be no 
sale of trees and timber falling within the purview of the said Act without the previous 
sanction of the Collector, and which is not the case here. In any event, the agreement 
entered into by the respondent in regard to the 387 trees must be construed in the 
following manner, viz., that the obtaining of the permission of the Collector is a 
condition precedent to the payment of the price. Otherwise, we would be circum- 
venting the Act and assuring the appellant payment for sale of property to which he 
would not be entitled but for the permission given by the Collector rendering the 
trees and timber saleable. The provisions of sections 56 and 65 of the Indian Con- 
tract Act would be attracted to non-suit the appellant and enable the respondent to 
claim back the advantage which the appellant had derived ; (See the discussion in 
Chitaley and Appu Rao’s Contract Act, Vol. III (Corpus Juris of India), section 56 
Notes 1 and 2 and 4 & 5 and 9 to 12 and section 65 Note 4, whereunder the entire 
case-law is set out analytically and exhaustively). The appellant would be bound to 
restore the said advantage or make compensation for the same to the respondent from 
whom he had received the money. Every contract should be supported by considera- 
tion and there should be guid pro quo or return benefit for a contract to become 
enforceable. In regard to 387 trees admittedly there was no return benefit to the 
respondent. In regard to the prerequisite for the sale of these 387 trees, viz., 
the appellant undertaking that he would afford all facilities to the respondent for 
cutting, stocking and removing the trees from the land, it was not admittedly fulfilled 
by the appellant and on that ground also the contract in regard to the same must 
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_ fail. Therefore looked at from any point of view the case of the appellant in regard 
to the recovery of the price of the 387 trees must also fail and the conclusion of the 


learned District Judge is right. . 
On these conclusions it follows, that the respondent will be entitled to a refund 
of the amount claimed in his suit. 


‘The net result of the analysis is that the decrees and judgment of the learned 
District Judge are irreproachable and they are confirmed and these Second Appeals 
are dismissed with costs, one set. No leave. 


V.S. | — Second Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMASWAMI. 


Serandaya Pillai and another .. Appellants* 
v. , 
Sankaralingam Pillai and another .. Respondents. 


_ _Lransfer of Property Act (IV of 1882), section g>—Scope—Oral transfer—Contrast to settle property in 
consideration of marriage—JIf the transfer should be in writing and registered—Registratioh Act (XVI of 1908), 
section 17," 


. The contract entered into by the plaintiffs with the first defendant was that in consideration of 
the first defendant marrying their sister some properties would be settled upon him. The marriage 
took place and the defendants were put in possession of the property. The plaintiffs asked for decla- 
ration and injunction or in the alternative for recovery of possession on the ground that the gift was 
invalid being hit by section 123 of Transfer of Property Act and section 17 of the Registration Act. 


Held : The transaction entered into by the parties was neither a sale, nor a lease nor an ex- 
change, nor a gift. This transaction fell within the scope of section 9 of the Transfer of Property Act 
and required no writing and no registration. 


By reason of the subsisting and enforceable contract on the date of the suit the plaintiffs would 
be barred from obtaining the relief of declaration or recovery of possession. : 
Case-law exhaustively discussed. 


Appeal against the Decree of the Court of the Principal Subordinate Judge of 
Tirunelveli in Appeal Suit No. 21 of 1955 preferred against the Decree of the Court 
of the District Munsif of Tuticorin in Original Suit No. 42 of 1953. 


S. Kothandarama Nainar, for Appellants. 


V. Ratnam, for Respondents. 


The Court delivered the following 

Jupcment.—This Second Appeal is preferred against the decree and judgment 
of the learned Subordinate Judge, Tirunelveli, in A.S. No. 21 of 1955, reversin 
the decree and judgment of the learned District Munsif of Tuticorin in O.S. No. 


42 of 1953. 

The plaintiffs are the uterine brothers of the second defendant Gnanamuthammal 
whose husband is the first defendant. The father of plaintiffs and the second de- 
fendant died when the second defendant was very young. The second defendant 
has been brought up by the plaintiffs. The second defendant, not to put too fine'a 
point on it, seems to have grown up into an ugly black woman. Therefore, eligible 
bridegrooms were not forthcoming to marry her. In fact she remained a compara- 
tively old spinster till she was aged 28. In fact in this community of Nangudi Vella- 
las of Srivaikuntam, it is very unusual for a girl to remain unmarried till she becomes 
middle-aged. The plaintiffs finally selected the first defendant. They had to offer 
him special terms over and above the customary gift of a small extent of immovable 
property, which is prevalent in this community of Nangudi Vellalas and which cus- 
tom is affirmatively found by both the Courts below and which is perfectly legal and 
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valid ; Vide Palwanna Nadar v. Annamalai Ammal!, In other words, the plaintiffs en- 
tered into, a contract with the first defendant, the conideration for which was the 
marriage of the first defendant with the second defendant who was not exactly a 
catch in the marriage market, to settle upon them 74 cents of land bearing survey No. 
362 and comprised in patta No. 471 and called Veppal Vayal situated in the 
village of Keelapadugai in Srivaikuntam Taluk. In pursuance of this contract the 
marriage took place in Avani of 1123 Andu (1947) and the defendants were put in 
possession of the land and they have filed Exhibits B-5 and B-6 for payment of kist in 
the name of the second defendant for the years 1948 and 1949 in respect of the suit 
land. Subsequently, the parties had fallen out and the plaintiffs were evasively 
putting off the execution of a registered instrument in favour of the defendants and 
what is more they have been claiming back the land on the ground that the gift was 
invalid being*hit by section 123 of the Transfer of Property Act and section 17 of the 
Registration Act and that it is not open to the transferees to plead part-performance. 
On the other hand, the case for the defendants was that first of all this is a transaction 
contemplated under section g of the Transfer of Property Act and need not be regis- 
tered ; and secondly; by virtue of there being a subsisting enforceable contract 
between themselves and the plaintiff, the plaintiffs, are not entitled to the declaration 
and injunction or in the alternative for recovery of posession asked for. The learned 
District Munsif upheld the contention of the defendants and dismissed the suit. On 
appeal the learned Subordinate Judge found that this was an unjust claim but that 
the plaintiffs were entitled to the relief asked for as the gift is also a transaction hit by 
section 123 of the Transfer of Property Act and section 17 of the Registration Act. 
Therefore he allowed the appeal and decreed the suit. The defeated defendants 
have preferred this Second Appeal. 

The scope of section 9 of the Transfer of Property Act has been well explained 
in the A.I.R. Commentaries (Third Edn.) at page 361. It is a general principle of 
law that everything is to be taken as permissible unless there is a prohibition against 
it. Where, therefore, a transaction is not required by law to be in writing, it may be 
brought about without writing. Section g is an enactment of this principle in so 
far as transfers of property are concerned, and seems to have been inserted ex abundanti 
cautela in view of a different principle as to transfers of property, adopted in England. 
Under the Statute of Frauds in England the general rule adopted was that all trans- 
fers of property should be in writing, while the general rule and policy adopted by 
the Legislature in this country, as shown by section 9, is that all transfers of property 
may be without writing unless they are expressly required by law to be in writing. 
The test therefore in this country, to determine whether a transaction (be it a transfer 
or not) can be made without writing is to see if it is expressly required by law to be 
in writing. If the transaction is a ‘‘transfer of property” and there is no express provi- 
sion of law requiring it to be in writing, section g will enable it to be made without 
writing. If, on the other hand, the transaction is not a “‘transfer of property” and 

` there is no express provision of law requiring it to be in writing the general principle 
referred to above will enable it to be validly made without writing. (Muhammad 
Sulaiman Khan v. Yar Khan®, Arumugham v. Subramaniam? Bhuta Singh v. Mangu4. 


In Ariyaputhra Padayachi v. Muthukumaraswamy Padayachi®, it was observed by 
Sadasiva Iyer, J., that all transfers inter vivos were intended to be included in one 
or other of the transactions coming under the heads of “sale”, “mortgage”, “lease”, 
“exchange”, and “gift”; in other words, that the Transfer of Property Act is exhaus- 
tive of all modes of transfer. This view has not, however, been followed, see Bishan 
Dial v. Gazinuddin®, Madam Pillai v. Badrakali’?, Fowler v. Secretary of State®, Jiwan Lal 
v. Chudaman®, Tehilram v. Longin'®, Ali Hussain v. Fonabali1!, Gunniah v. Gopal, 
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Jagdes v. Ramsaran}, the general trend of opinion being that the Act is not exhaustive 
of all modes of transfer. It has accordingly been held that a transfer by an award, a 
pledge of moveable property, Government Promissory Notes and Policies of Insurance 
and the like are all transfers of property but they would not fall under any of the 
heads of “sale”, “morgage”, “lease”, “exchange”, or “gift”: Bhagwatibai v. Bhagwan- 
das*, Amir Bibi v. Arokiam?; Subbaraya Rowthu Minda Nainar v. Kuppuswamy Aiyangar*. 


To sum up, in the language of Mulla’s Transfer of Property Act (4th Edition) 
page 884 : 


“ Writing was not necessary under Hindu law to the validity of any transfer whatsoever, and in 
all ancient systems of law transfer of possession was the only requisite to the transfer of title, The 
present Act makes writing necessary in the case of a sale of tangible immovable property of the value 
of Rs. 100 or upwards, or the sale of a reversion or other intangible thing—section 54 ; in the case 
of a simple mortgage, and in the case of all other mortgages (except a mortgage by deposit of title 
deeds) when the principal sum secured is Rs. 100 or upwards—section 59 ; in the case of a lease if 
it is from year to year, or for any term exceeding one year or reserving a yearly rent—section 107 ; 
and in the case of all gifts of immovable property—section 123, and of all transfers of actionable claims— 
section 130. Exchanges are subject to the same rule as sales—section 118 ; and the law as to leases 
is subject to rules which the Local Government are empowered to make—sections 107 and 117”. 


Thus, in the case of several types of transactions writing has been held to be not 
necessary. The following are some of the examples given in B.B. Mitra’s Transfer of 
Property Act (11th Edition) page 103. A relinquishment or surrender by a Govern- 
ment ryot to the Government of the properties included in his patta is neither a mort- 
gage nor a sale, nor a gift, nor a lease, as defined in the Transfer of Property Act and 
is not by law required to be in writing or in any of the modes prescribed by the said: 
Act : Fowlerv. Secretary of State®. Similarly, relinquishment or surrender by a limited 
owner under the Hindu Law may be effected by any voluntary act which may operate 
as her civil death. Mt. Akhaj v. Arjun Koeri®. ‘A surrender of a lease is not a transfer 
and need not be in writing : Brojonath v. Maheshwar? ; Elias Meyer v. Monoranjan’, 
A transfer made in compromise of a claim is neither a sale, nor a gift, nor an exchange 
and no writing is necessary under the Transfer of Property Act to validate the same, 
though such transfer may relate to immovable property : Thiruvengada Chariar v. 
Ranganatha’. A partition of joint family property is not an exchange and is not by law 
required to be in writing: Satya Kumar v. Satya Kripal!®, Ma Sein Nyun v. Maung U1, 
The creation of an easement is not a transfer thereof, and therefore it can be created 
by oral agreement, without requiring any writing: Sital Chandra v. Delaney?, A 
grant of immoveable property by way of guzara, not being a grant of the corpus, but 
only of the right to enjoy the usufruct, need not necessarily be in writing : Gajraj v. 
Indarpal*3. A transfer of land by a husband to be enjoyed by his wife during his life- 
time in discharge of future maintenance is not a gift or a sale and may be made with- 
out writing : Madam Pillai v. Badrakali Ammal**. Where a purchase is made by a 
joint-decree-holder in his own name, other joint decree-holders are beneficially inte- 
rested in the purchase and their right which is short of ownership can be relinquished 
without a written instrument: Lal Singh v. Mt. Chotey15, There is ño express provi- 
sion of law that a charge can be created only by a document. . Consequently a valid 
charge can be created orally. But if a charge is created by a document, it must be. 
registered where the charge is for a sum in excess of Rs. 100: Kuppuswamy v. Rasappa,?® 


I 





<I ALR. 1927 Pat. 7. 9. (1903) 13 M.L.J. 500. 
2. AIR. 1927 Sind 206. to. (1909) 10 G.L.J. 503. 
3e (1917) 34 M.LJ. 184: ALR. 1919 Mad. 11. (1974) 25 I.C. 498. 
111g. 12. (1916) 20 G.W.N. 1158. 
4. FE LLR j4 Mad. 442, i 13. es 49 i 406. i 
5. (1920) 13 L.W. 230. I4. (1922) 42 M.L..J. 410: LLR. -Mad, 
6. ALR. 1952 Pat. by, ; 612° (FB). Ja 1 Ma 
7. or 28 GL.J. 220. oS 15. ALR. 1933 All. 854. 
8. (1918) 22 G.W.N, 44. > . 16. ALR. 1936 Mad. 865.° 


e 
Wy: SERANDAYA PILLAT U. SANKARALINGAM PILLAI (Ramaswami, 7.). 505 


‘To enable parties to an agreement to treat a sale as a mortgage by a subsequent 
‘agreement, no writing is necessary : Narsingdas v. Radhaktsan’. In the case of oral 
gift or unregistered deed of gift accompanied by delivery of possession and allow- 
dng the donees to treat the property gifted as their absolute property the Rangoon 
cand Calcutta High Courts on the principle of estoppel and that Courts will not 
Jend themselves to promote frauds have dismissed suits: of donors to take back the 
properties following : Ma Htay v. U; Tha*, M. P. L. M. P. Chetiy v. Ma Ngwe*, Ma 
Shin v. Maung*, Pran Mohan v. Harimohan® following Mahomed Musa v. Agora 
Kumar. But it is a matter for consideration whether these cases are good law in 
view of Arif v. Jadunath?. In the case of unregistered deed of gift it is not 
‘suspended until registration. It can be compulsorily registered (Kalyanasundaram 
v. Karuppa’, Venkata Subba v. Subba Rama®. (See pages 119 and following of the 
sond edition of the lucid commentaries of the Indian Registration Act, section 17). 


Bearing these principles in mind, ifwe examine the facts of this case, we find that 
_ ‘the contract entered into by the plaintiffs with the first defendant for the considera- 
-tion of his marrying the second defendant, is neither a sale, nor a lease, nor an ex- 
«change. The idea of gifting constituted only the motive and must not be confused with the 
enforceable contract expressing the intention of the parties. In other words, the motive of 
„gifting was the root and the contract was the fruit. Therefore, this is a transaction 
«which does not fall within the ambit of a sale, mortgage, lease, exchange or gift and 
for which a writing is necessary and which has got to be registered. This is a case 
‘which would fall within the principle laid down in Madam Pillai v. Badrakali 
_Ammal!®, This anomalous transaction falling within section 9, Transfer of Property 
Act and accompanied ‘by delivery of possession cannot be nullified by alleging it is 
«void because there is no writing registered. 


This transaction will not otherwise also be void, because on the date of the filing 
-of the suit, there is an enforceable contract subsisting between the parties. The 
„contract has been freely entered into between the plaintiffs and the first defendant 
cand there was good consideration. In Narayana Nambudri v. Unnimaya Antharjanam*+ 
-it was held that a promise to pay a particular sum of money or to settle some property 
in consideration of the terms for marrying a daughter or equally well a sister of the 
-promisor, is valid and enforceable and it is not immoral or opposed to public policy. 
This-is also the English law. In Chitty on Contracts, (21st Edition), Vol. 1, page 

‘398, it is stated : 

“ It should be borne in mind, however, that a promise of marriage is a consideration, so that 
:although a promise to marry is not specifically enforceable, an agreement to settle property in 
consideration of a promise to marry is ”. 


In England, as pointed by Chitty on Contracts, 21st Edition, Vol. 2, page 505 : 


“Contracts for settlement of property or otherwise made in consideration of marriage were 
iby virtue of section 4 of the Statute of Frauds, 1677, unenforceable unless the agreement or some 
‘memorandum or note thereof was in writing, and signed by the party to be charged or his agent, 
ibut this provision has now been repealed” 


iby Law Reform (Enforcement of Contracts) Act, 1954 (2 and 3 Eliz. 2. G. 34) s. 1. 


The contract in the present case was not vitiated by any of the invalidating 
‚circumstances vitiating a contract. There is also no question of bar of limitation. 
-On the date of suit this oral and enforceable contract was subsisting. The evidence 
-shows that in the natural and probable course of conduct the defendants have been 
„asking the plaintiffs to execute and register an instrument. But the plaintiffs in 
-the first instance have been putting it off and naturally defendants have not been 
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hurrying the plaintiffs, because they were in possession and enjoyment of the property. 
Subsequently, apparently due to ill-feelings and probable increased straitened cir- 
cumstances of the plaintiff’s family, the plaintiffs have come to feel that they should. 
not have made a gift of these 74 cents of land when they have come to possess only 
go other cents overlooking that what they put the defendants in possession’ was not the 
customary gift of a small extent of property usual on these occasions, but a consider- 
able extent of land under a contract in pursuance of the special circumstances necessita- 
ting it. The plaintiffs have started thereupon the preliminary round of criminal liti- 
gation and then came to the civil Court. In other words, this suit is a counterblast 
to the possible litigation of the defendants pressing the plaintiffs to execute and regis- 
ter a document which the latter were successfully putting off by promising to do and 
which they could no longer put off. The claim of the plaintiffs for a declaration and. 
injunction or in the alternative for recovery of possession, will be clearly unsustain- 
able in the face of this enforceable subsisting contract. It is on this foot primarily that. 
the learned District Munsif has dismissed the suit. 


This is not a case of mere oral gift or an unregistered deed of gift. If that were 
so, the provisions of section 123 of the Transfer of Property Act being mandatory and. 
imperative and no gift of immovable property can be made except by means of a 
registered instrument, the defendants, cannot resist the claim of the plaintiffs to take: 
back the land however unjust their claim may be and however opposed it may be 
to the Sastraic principles exemplified in Manu’s Text (ix-47) that 


“once is the partition of inheritance made, once is a damsel given in marriage, and once does. 
a man say ‘I give’, these three are by good men done once for all and irrevocably.” 


In such cases even the doctrine of part performance will not come to the aid of 
the donee. An agreement to make a gift is not capable of specific performance and 

therefore, part performance has no application. Besides, the rule of part performance. 
enunciated in the new section 53-A of the Transfer of Property Act does not apply to 
a gift, because that section applies only to a transfer for consideration. The only de- 
fence open will be that if under the oral gift the donee remains in possession for more 
than 12 years, his title will be perfected by adverse possession and it will not be in the: 
power of the donor to take back the property: Varada Pillai v. Jeevaratnammal!. 


The net result of this analysis is that the decision of the learned District Munsif 
is correct in that this transaction will fall firstly under section g of the Transfer of 
Property Act, and secondly, by reason of a subsisting and enforceable contract on. 
the date of suit, the plaintiffs will be barred from obtaining the relief of declaration 
or recovery of possession. The decree and judgment of the learned Subordinate 
Judge are set aside and those of the learned District Munsif are restored. 


“This Second Appeal is allowed and in the circumstances without costs. 


V.S. ee Second Appeal allowed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ~ 
_PRESENT :—MR. JUSTICE GANAPATHIA PILLAI 
Kanthimathi Mills, Ltd., Madras by Managing Director, 
M.S. Chockalingam Pillai .. Appellant” 
v. 
Special Land Acquisition Officer for Co-operative Housing 
Schemes, Madras .. Respondent. 
Civil Procedure Code (V of 1908), section 144—Restitution—Principle of—Applicability. 


The basis of the rule of restitution is not making the unsuccessful party disgorge any profit he- 
had made out of the decree that was reversed on appeal but giving compensation to the successful 
party in the appeal for the loss which he had suffered by obeying the decree of the lower Court. Upon 
this principle, where a party has been obliged to deposit a certain amount into Court by the lower- 
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Court’s order and the amount due by him has subsequently been reduced on appeal, it makes no 
difference to the applicability of the principle of restitution whether the original payment was made 
voluntarily or under threat of execution. Such a party would be entitled to claim interest by way 
of restitution, on the excess amount he was obliged to deposit by virtue of the decree of the lower 
Court. 


Appeal against the Order of the Court of the Subordinate Judge, Tirunelveli, 
dated 31st August, 1956 and made in E.A. No. 124 of 1956 in O.P. No. 1 of 1949. 


V. S. Ramakrishna, for Appellant. 


The Government Pleader (B. V. Viswanatha Ayyar), K. S. Ramamurthi and T. Ry 
Mani, for Respondent. ; 


The Court delivered the following 


Juocment.—The appellants in these two C.M.As. are the Kanthimathi Mills, Ltd., 
through its Managing Director, and the only respondent in C.M.A. No. 41 of 1957 
and the first respondent in C.M.A. No. 42 of 1957 is the Special Land Acquisition 
Officer for Co-operative Housing Schemes, Madras. There are three other res- 
pondents in C.M.A> No. 42 of 1957, who gave security on behalf of the appellant 
for withdrawing a portion of the decree amount in O.P. No. 1 of 1949. 


C.M.A. No. 41 of 1957 arises out of E.A. No. 124 of 1956 and C.M.A. No. 42 of 
1957 arises out of E.A. No. 75 of 1956, both filed in O.P. No. 1 of 1949 on the file of 
the Court of the Subordinate Judge, Tirunelveli O.P. No 1 of 1949 was instituted 
by the Kanthimathi Mills, Ltd., under section 18 of the Land Acquisition Act, claim- 
ing enhanced compensation for its land acquired by the Special Land Acquisition 
Office for Co-operative Housing Schemes. By the order in that O.P. the Subordinate 
Judge awarded enhanced compensation of Rs. 35,643-9-0 on 3rd September, 1949, 
with interest at 6 per cent. per annum on that amount from goth June, 1948. Against 
that decree, the Special Land Acquisition Officer filed A.S. No. 195 of 1950 in this 
Court. 


During the pendency of that appeal, the Land Acquisition Officer i 
in C.M.P. No. 3122 of 1950 for stay of execution of the sees of the Sabot 
Judge. That petition was ordered by Somasundaram, J., on 17th August, 1950 
directing the Government to deposit the amount decreed by the Subordinate Jud € 
and giving liberty to the claimant decree-holder to withdraw that amount on frre 
nishing security. The total‘amount due under the decree of the Subordinate Judge 
amounted to Rs. 40,366-5-0 on 2oth September, 1950, the date on which the Geren. 
ment deposited this amount in the Court of the Subordinate Judge. On 
7th July, 1951, on the security furnished by respondents 2 to 4 in C.M.A. No 2 
of 1957, the decree-holder was permitted to withdraw Rs. 26, 500 from the RES, 
in Court-deposit. Subsequently, that is, on 21st October, 1954, the sureties applied 
to the Court to release one item of property given by them as security and bE this 
purpose, they re-deposited Rs. 15,000 into Court. The Court allowed this item 
of property to be released and accepted the re-deposit. This Court in A.S No. 195 
of 1950 reduced the amount of compensation to Rs. 15,576-0-10. herea 
the Special Land Acquisition Officer filed E.A. No. 75 of 1956, 
on Rs. 20,067-8-2 by way of restitution from goth September, 1959, till date of pay- 
ment, and sought an order, directing respondents 2 to 4 to that application nares 
the sureties, to deposit into Court the sum of Rs. 6,42 1-9-7 for payment to the ete. 
tioner or to assign to the petitioner the security bond dated 17th June, 1951 even 
to Court by respondents 2 to 4 to enable the petitioner to realise the amount ane b 
the sureties from the secured property. Shortly after E.A. No. 75 of 1956 was filed 
. by the Land Acquisition Officer, the claimant-Mills filed E.A. No. 124 of 1956 for 

an order directing the Government to make payment to them of Rs. AS with 
further interest thereon from 5th December, 1955 till payment. This amount was 
claimed under the following circumstances. Rs. 11,500 had been already drawn 
by the claimant through his sureties, that is, Rs. 26, 500 originally drawn through 


. Thereafter, 
claiming interest 
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the sureties minus Rs. 15,000 re-deposited by them. In E.A. No. ‘264 of 1955 
the petitioner withdrew from the amount in Court-deposit a sum of Rs. 4,284-14-5 
on 5th December, 1955. It was alleged that this sum of Rs. 4,284-14-5 was. claimed 
-as the only sum due to the claimant under the mistaken belief that interest ceased 
‘to run on the amount deposited by the Government from the date of deposit. It was 
also alleged that the claimant was then advised that they were entitled to claim 
interest on the amount payable to them under the decree of the High Court ‘only 
up to the date when they withdrew Rs. 4,284-14-5 that is, 5th December, 1955. 


The learned Subordinate Judge dismissed E.A. No. 124 of 1956 filed by the 
claimants on the ground: that it was open to them.to have withdrawn thé entire 
amount in Court-deposit on furnishing security and that, if they were unable td do 
so, that would be no ground for allowing interest on the amount due to them. In 
E.A. No. 75 of 1956, the learned Subordinate Judge directed respondents 1’to 4, 
that is, the claimants and their sureties, to pay the Government interest at the,rate 
Of 6.per cent. per annum on Rs. 20,067-8-2 from 2oth September, 1950, the date of 
deposit of the decree amount in Sub-Court, till date of payment. On failuré to 
‘deposit this. sum, the learned Subordinate Judge directed the security borid; dated 
17th June, 1951, executed by the sureties to be assigned in favour of the-Govern- 
ment. : i ; GENE 

The question for consideration in C.M.A. No. 42 of 1957 is whether the Govern- 
ment is ‘entitled to interest on the excess amount deppsited by way of restitution ; 
and the question for consideration in C.M.A. No. 41 of 1957 is whether by'reson 
of the deposit made by the Government in pursuance of the order of the High Court, 
the claimant became disentitled to interest on the amount due to him and lying 
in Court-deposit. . ieee 


In C.M.A. No. 42 of 1957, the question for consideration is based upon.the 
principle of restitution contained in section 144, Civil Procedure Code. ‘There is 
no dispute that this principle applied to the case, since, by reason of the erroneous 
‘decree of the Subordinate Judge, the Government was made to deposit ‘a larger 
sum than the sum ultimately found due to the claimant by the decree of the High 
Court. The contention of the learned counsel for the claimants in regard to this 
thatter falls under two heads. The first is that the Government would not;be en- 
titled to claim interest on any amount not drawn by the claimants from Court- 
‘deposit. That is to say, though the total amount of Rs. 40,366-5-0 was deposited by 
the Government on 20th September, 1950, no portion of this amount was drawn till 
7th July, 1951. Therefore, it is argued that the Government will not be entitled 
to claim interest on any amount from goth September, 1950, to 7th July; 1951. Se- 
ondly, it is contended that, from 7th July, 1951 to 21st October, 1954, the Govern- 
ment would be entitled to claim interest only on the sum of Rs. 10,715-1-7, because, 
that was the actual excess amount withdrawn by the claimant from Court. © There 
is a slight misconception in this argument, because the Government did not claim 
any interest on Rs. 15,784-14-5, the amount due to the claimant according to the 
‘decree of the High Court. The claim of the Government was confined to the excess 
over this Rs. 15,784-14-5. Thus, the argument reduces itself to this. The claimant 
will not be liable to pay interest over the excess, because, even though the amount 
‘was deposited by the Government in accordance with the order of this Court. in 
the stay application, the claimant kad not withdrawn the amount, or, had not the 
benefit of that money. In support of this contention, the decisions in Sitaramayya 
v. Venkanna*, Periakaruppan Chettiar v. Veerappa Chettiar? and Mooka Naicker v. 
Venkataswami Naidu? were relied on. The common principle which was-said to 
have been laid down by all these decisions was that, where a judgment-debtor makes 
a payment which is in the nature of a voluntary payment of the decree amount, he 
would not be entitled to claim interest by way of restitution on the excess amount 
‘deposited by him. In elaborating this argument, it was said that, at the time when 
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the Government applied for stay of execution in the High Court, the claimant had 
not taken any steps to levy execution for the amount due to him under the decree of 
the Subordinate Judge. In Sitaramayya’s caset, the facts were these. A decree was 
obtained for a sum of Rs. 2,948-15-8 in the Court of the District Munsiff, Peddapur. 
The judgment-debtor appealed to the Court of the Subordinate Judge, Cocanada, 
and, as a result of that appeal, the suit was dismissed with costs. While the appeal 
was pending in the Court of the Subordinate Judge, the decree-holder applied for 
execution of the decree which he had obtained, but, as a result of an arrange- 
ment, this execution application was dismissed. Thereafter, the judgment-debtor 
applied for stay of execution, and stay was ordered on condition that the judgment- 
debtor should furnish security for the amount of the decree. Instead of furnishing 
security in the form of immoveable property the judgment-debtor deposited the 
decree amount in cash. On paying the decree amount, the judgment-debtor ob- 
tained an order from the Court to the effect that the decree-holder could withdraw 
it only on furnishing security. When the appeal was allowed, the judgment-debtor 
withdrew his money from Court and made an application for an order against the 
decree-holder for payment of interest. The first Court refused this application. 
But, on appeal, the Subordinate Judge granted interest at the rate of 12 per cent. 
per annum. On Second Appeal, this decision of the Subordinate Judge was con- 
` firmed hy Wadsworth, J. A Letters Patent Appeal was taken against this de- 
cision, and the Bench held that section 144 did not apply to the facts of the case. 
They mainly relied on the circumstance that the order of the appellate Court gran- 
ting stay did not provide for payment into Court. The Bench pointed out further 
that, if the judgment-debtor had complied with the order of the first appellate Court 
and furnished security in the form of immoveable property there could be no ques- 
tion of payment of interest. They recognised that the judgment-debtor had 
suffered loss by the deposit ; but they refused to make this the ground for ordering 
restitution by way of interest, because, he was not bound by the order of the 
appellate Court granting stay of execution to deposit the money in cash. This 
decision is therefore no authority governing the facts of the instant case. 


In Periakaruppan Chettiar v. Veerappa Chettiar®, a Bench of this Court ruled that 
interest on the decree amount did not cease to run from the date of payment into 
Court in pursuance of the order of an appellate Court granting stay of execution. 
That was a case where the money was paid into Court by the judgment-debtor on 
his obtaining an order of stay which directed that the money could be taken out 
by the decree-holder on giving security. No security was given and the money 
was not drawn. It was held that the decree-holder was not bound to give security, 
and, if he claimed interest on the decree amount according to the terms of the decree, 
that claim could not be negatived by pleading as a defence the deposit made in 
pursuance of the order granting stay. The basis of the decision is that the deposit 
made was not a deposit in terms of Order 24, rules 1 to 3. The reference to Order 
24 in this decision may not be quite appropriate, because, that order relates to pay: 
ment into Court of money during the pendency of a suit and before a decree is passed. 
Deposit of money after decree should be governed by Order 21, rule 1. Clauses 
(a) and (b) of rule 1 of Order 21 do not govern a cage of this kind, as they relate 
to payment to the decree-holder whether through Court or outside Court in ac- 
cordance with the decree passed by the Court, whose decree is being executed. The 
order made in‘the stay application cannot be equated to the decree of the High 
Court in the appeal. Even otherwise, Periakaruppan Chettiar’s case? was not a case 
of restitution, which is the only question with which I am concerned:in C.M.A. 
No. 42 of 1957.. How far this decision will affect the disposal of C.M.A. No. 41 of 
1957 I would indicate later in this judgment. 


_ In Mooka Naicker v. Venkataswami Naidu®, Raghava Rao, J., purported to follow 
Periakaruppan Chettiar v. Veerappa Chettiar®. That was also not a case dealing with 
erence EY 
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the question of restitution. It is unnecessary for the purpose of deciding C.M.A: 
‘No. 42 of 1957 to consider the question whether the payment made by the Govern- 
ment in this case was a voluntary payment. So long as the decree of the Subordi- 
nate Judge stood, the Government was bound to obey it, and the mere fact that no 
execution had been levied by the claimant for the amount decreed by the Subordi- 
nate Judge is no distinguishing circumstance to hold that interest could not be claimed 
by way of restitution by the judgment-debtor as a consequence of the reversal of 
the decree of the Subordinate Judge by the decree of this Court. The principle 
universally applicable to such cases is that the decree of the appellate Court is the 
decree which the trial Court ought to have passed, and any act done.by the judgment- 
debtor in obedience to the decree of the trial Court, if it results in loss to the 
judgment-debtor, should be compensated by restitution. It will be putting a pre- 
mium upon dilatoriness and obstruction to hold that, merely because the judgment- 
debtor had obeyed the decree of the trial Court by depositing the amount without 
waiting for execution being levied, he should be in a worse position than he would 
be if he had paid the amount after execution was levied. The true principle upon 
which relief by way of restitution may be claimed has been laid down by a Bench 
of this Court as early as 1932 in Shanmugasundara Mudaliar v. Ratnavelu Mudaliar?. 
‘That Bench pointed out that the basis of the rule of restitution is not making the 
unsuccessful party disgorge any profit he had made out of the decree reversed, but 
giving compensation to the successful party in the appeal for the loss which he had 
suffered by obeying the decree of the trial Court. If this principle is kept in mind, 
it should make no difference whether the excess amount deposited by the Govern- 
ment was a voluntary deposit or an involuntary deposit as a result of execution levied 
by the decree-holder. It was certainly open to the Government to obey the decree 
straightway without execution being levied and to take steps to safeguard its in- 
terests in case the appeal succeeded. That was the effect of the order of the High 
Court in directing security to be furnished by the decree-holder before drawing 
out the entire amount. But then there is one distinction which may become re- 
levant in C.M.A. No. 41 of 1957. The order of the High Court directing security 
to be furnished for the entire amount may not be relied on by the Government 
as a protection to deny interest to the decree-holder in so far as it related to the sum 
of Rs. 15,000 and odd which was ultimately found by the High Court to be the 
amount due to the decree-holder claimant. But the claim for interest made by the 
‘Government in C.M.A. No. 42 of 1957 does not relate to this amount, and, there- 
fore, the Government is entitled to claim interest on the excess amount which was 
granted by the decree of the Subordinate Judge. C.M.A. No. 42 of 1957 is there- 
fore dismissed with costs. 


In C.M.A. No. 41 of 1957, two grounds were urged by the learned Government 
Pleader for contending that the claimant will not be entitled to interest. after the 
date of deposit. The first is that Order 21, rule 1 (c) would apply to the facts of this 
case and the deposit was made in accordance with the direction of the High Court. 
‘That order, so far as it is relevant, reads thus :— 


“ All money payable under a decree shall be paid as follows, namely :— 
(a) into the Court whose duty it is to execute the decree; or 
(6) out of the Court to the decree-holder ; or 
(c) otherwise as the Court which made the decree directs.” 


Clauses (a) and (b) obviously relate to payment of the decree-amount to the 
decree-holder either through Court or outside Court. Clause (c), in my opinion, 
refers to a case where the decree directs payment otherwise than in the manner con- 
templated under clauses (a) and (b). To construe the order of the High Court in 
the stay application in the instant case as a direction of the Court which made the 
decree appears to be almost impossible. Apart from the fact that that order was 
not made by the Court which made the decree it is not an order directing payment 
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of the decree amount as a result of the final order made in the appeal. To such 
interim orders, obviously, clause (c) could not apply. 


_ The next argument of the learned Government Pleader was that the deposit 
apso facto stopped running of interest on the admitted amount due to the claimant, 
because, it was the fault of the claimants that they were unable to draw out the amount 
after complying with the condition imposed by the High Courtin its order 
granting stay. This argument runs counter to the decision in Periakaruppan Chettiar 
v. Veerappa Chettiar}, which is a Bench decision, and, therefore, binding upon me. 
‘The reasoning behind the argument, as I construe it, is this. A duty was no doubt 
cast upon the Government to obey the decree of the Subordinate Judge by paying 
the entire amount decreed by him. But this direction in the decree of the Sub- 
ordinate Judge was modified by the order of the High Court in the stay application. 
So long as the judgment-debtor obeyed the order of the High Court by satisfying 
the condition as to deposit, no further liability should attach to the Government 
by way of paying interest decreed by the Subordinate Judge. It is true that this 
argument would hold good in the cases of the excess amount negatived by the decree 
ofthe High Court. But,in respect of the amount decreed by the High Court, 
namely, Rs. 15,784-14-5 the denial of interest was or could be, only the result of 
the obtaining of an order by the Government in the stay application as to security 
for this amount also. This is not a case where the decree-holder would be bound 
to give security in any event just like a case covered by a decree in favour of a minor 
or a lunatic provided for under Order 32, Civil Procedure Code. But for the order 
of the High Court directing security to be given for the entire amount deposited 
by the Government, the decree-holder would have been in a position to withdraw 
the sum of Rs. 15,784-14-5 unconditionally from Court. To this extent, the Govern- 
ment is directly responsible for the decree-holder not drawing this amount. It is 
mo answer to say that the decree-holder could have furnished security and drawn 
this amount, or could have moved the Court to invest the money in interest-earning 
securities. That was not warranted by the decree of the trial Court. The variation 
in this regard made by the order of the High Court in the stay application was the 
outcome of the action of the Government in inviting the appellate Court to pass 
such an order in respect of the entire amount. Certainly, by such order, the decree- 
holder should not be put to loss, namely, loss of interest on the amount due to him 
as ultimately found by the appellate Court. It will be subversive of all settled prin- 
ciples to hold that, by obtaining an order in the stay application, the Government 
could cause loss to the decree-holder by preventing him from, drawing any portion 
of the amount due to him in respect of which the appeal failed. It is undeniable 
that the appeal failed in respect of the excess over thesum granted by the Land 
Acquisition Officer which the High Court granted by its decree. I am, therefore, 
unable to find any reason to ignore the condition, namely, furnishing security for 
the entire sum granted as enhancement by the Sub-Court which the decree-holder 
‘was entitled to refuse to comply with so far as the sum of Rs. 15,000 odd ultimately 
decreed to him was concerned. The learned Government Pleader was not able 
to cite any authority for the contention that the decree-holder will cease to earn 
interest on the amount of money due to him merely because a deposit of that sum 
‘was made under the condition that security should be given for drawing that amount 
which ultimately he becomes entitled to both under the original decree passed by 
the trial Court and also under the decree of the appellate Court which modified the 
trial Court’s decree. 


C.M.A. No. 41 of 1957 is, therefore, allowed, and the order of the Subordinate 
Judge dismissing E.A. No. 124 of 1956 is set aside. The appellant in this C.M.A.— 
the claimant—is entitled to interest on Rs. 15,784-14-5 at 6 per cent. per annum 
from 20th September, 1950 to 7th July, 1951 and also to interest on Rs. 4,284-15-0 
from 21st October, 1954 to 5th December .1955. According to the memorandum 
filed by the appellant in both these appeals, the total amount of interest due to the 
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appellant for these two periods would come to Rs. 988-74. The Government would: 
be entitled to interest on the excess amount deposited by it—Rs. 20,067-82—from. 
20th September, 1950 till the date of payment. The claimants and their sureties. 
will be entitled to set-off the interest due under my order in C.M.A. No. 41, 
of 1957 against the interest payable under the order.of the Subordinate Judge in 
E.A. No. 75 of 1956 and also to set-off Rs. 1,386-50 which has been earned as: 
interest on the amount in deposit being invested in National Savings Certificates. 


The Government will pay costs to the appellant in G.M.A. No. 41 of 1957+ 
R.M. > C.M.A. No. 41 of 1957 allowed and 42 dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice RAMACHANDRA IYER. 


Kamakshi .. Petitioner 
v. 3 
Sinnachami Naidu - .. Respondent. 


Madras Cultivating Tenants Protection Act (XXV of 1955), section 3—Applicability to cases of trespassers. ~ 


Where there is an express allegation in a petition that the tenant has surrendered possession and! 
later trespassed on the property, the procedure under section 3 of the Madras Cultivating Tenants: 
Protection Act could not apply. On the surrender by the tenant the relationship of landlord andi 
tenant ceases between the parties and thereafter if there is a trespass the aggrieved party has to approach. 
the Civil Court for remedy and not the Revenue Court under section 3 of the aforesaid Act. ' 


. Petition under section 115 of Act V of 1908 and section 6-B of Madras Act XXV: 
of 1955 praying the High Court to revise the Order of the Sub-Collector, Dindigul,. 
dated goth ‘September, 1957 and made in C.T.P.A. No. 57 of 1957. - 


M. Natesan, for Petitioner. 
R. Ramasubba Ayyar,.A. D. Sitaraman and B. R. Dolia, for Respondent, 


The Court delivered the following g 

Jupcment.—This is a petition to revise the order of the Sub-Collector of Dindi- 
gul in C.T.P.A. No. 57 of 1957, whereby that Court held that the petitioner was in 
arrears and passed an'order under section 3 (4) (b) of the Madras Cultivatings Tenants 
Protection Act evicting him from the lands. The tenant is the petitioner. The res- 
pondent, who was the lessee from the owner of the property claimed that he had. 
sub-let the lands to the petitioner orally and that about 13 kalams of paddy were due: 
from him by way of rent. It was stated by the respondent in his petition that the 
petitioner surrendered possession soon after harvest of the kalam crop. It was then. 
stated as follows. That the owner of the property again leased the property to 
the respondent and he was in actual possession of the lands having manured the 
lands and ploughed the same. While so, on 15th July, 1957, the petitioner entered. 
the land unlawfully and wanted to. plough. In this the petitioner was prevented. 
by the respondent. It is also stated that the petitioner had denied the title of the 
respondent as landlord. Under those circusmtances an order for eviction was sought: 
under section 3 of Act XXV of 1955. The lower Court held that the petitioner was. 
in arrears and passed the order as mentioned above. a 


Mr. Natesan, learned counsel for the petitioner, urged before me that the lower 
Court was not competent to entertain the petition under section 3 of the Act XXV ` 
of 1955. As I stated already, the respondent has made a definite allegation that the: 
petitioner had surrendered possession and that some months afterwards trespassed: 
into the property. On such surrender the relationship of landlord and tenant hag 
ceased between the parties, and therefore, if there was a trespass the respondent would: 
ee re ees a 


y 
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have to approach the civil Court for remedy and not the revenue Court under the 
provisions of section 3 of Act XXV of 1955. The lower Court would therefore have 
no jurisdiction to entertain the application for eviction on the ground that after the 
termination of the tenancy the ex-tenant had trespassed into the property and was. 
squatting on it. The result is this Revsion Petition has got to be allowed, but in the 
circumstances there will be no order as to costs. 

R.M. — Petition allowed.’ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SUBRAHMANYAM. 


S. Rengaraja Iyengar and another - i ..  Appellants* 
e . 
Achikannu Ammal and another : .. Respondents. 


Madras Land Encroachment Act (II of 1905), section 2—Scope of—House-sites—What are—Whether 
buildings should be actually built on the site to render a site house-site. 


' Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), section 3 (b)—Applicability 
of Land Encroachment Act to house-sites in estates. ' 


In order thata land may properly be described as house-site within the meaning of section 2 
of the Madras Land Encroachment Act, 1905, it is not necessary that there should be a residential 
building actually constructed and standing on the site. Lands which are within the limits of the 

` gramanatham and on which buildings or sheds may be put up when necessary should also be house- 
sites within the meaning of the section whether such buildings are constructed or not. 


The provisions of section 3 (b) of the Madras Estates (Abolition and Conversion into Ryotwari) 
Act, 1948, vests-all the lands in the erstwhile estates in the Government and makes certain Acts appli~ 
cable in ryotwari areas applicable to those lands also. The provisions as to vesting of lands under 
section 3 (b) of the Act shoud be read so as to be in conformance with the provisions regarding the 
applicability of the enactments relating to ryotwari areas. House-sites in gramanatham, therefore, 
could not stand vested in the Government under section 3 (b) of the Estates Abolition Act. 


__ Appeal against the Decree of the Court of the Subordinate Judge (Additional) 
of Devakottai, in Appeal Suit No. 1 of 1956, preferred against the Decree of the, 
Court of the District Munsif of Devakottai, in Original Suit No. 134 of 1954. 


G. Fagadisa Ayyar, for Appellants. 
P. S. Chandrasekhara Ayyar and P. S. Ramachandra Ayyar, for Respondents. 
The Court delivered the following 


Jupcment.—The plaintiffs appeal from the judgment of the learned Additional 
Subordinate Judge, Devakottai, in A.S. No. 1 of 1956 on his file by which he allowed 
the appeal preferred by the defendants against the judgment and decree of the Dis- 
trict Munsif of Devakottai, in O.S. No. 134 of 1954. The suit was for a declara- 
tion that the plaintiffs were the owners of the site described in the plaint schedule 
and for a decree setting aside the order passed by the District Munsif in E.A. No. 92 
of 1954, on his file and directing possession of the property to be delivered to tlfe 
plaintiffs. ‘ a5 a 

The suit property is the northern portion of the property purchased by the 
plaintiffs under Exhibit A-6 on 14th November, 1951, from one Alagappa Chettiar 
and three others. A part of this northern portion had been leased by one of the vën- 
dors in favour of one Muthayya under Exhibit A-4 on 1st October, 1945. The lease 
was to enable Muthayya to construct and conduct a tea-shop in the site. He accord-' 
ingly constructed a tea-shop and was conducting ‘it for some years. The southern’ 
portion of the property purchased by the plaintiffs under Exhibit A-6 had been leased 
to them by Chidambaram Chettiar, father of Alagappa Chettiar, one of the persons 
who later executed’ the sale-deed, Exhibit A-6. The site east of the site leased to’ 
Muthayya and the plaintiffs was leased to the second defendant by Chidambaram 
Chettiar under Exhibit A-5 on 25th September, 1949. After Chidambaram Chettiar’s 
death, his sons conveyed to the plaintiffs the site which had been leased to Muthayya 

*S.A, No. 84 of 1957. 3rd March, 1959. ` 
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under Exhibit A-4 and the site which had been leased to the plaintiffs themselves 
east of the site purchased by the plaintiffs under Exhibit A-6 was the site which had 
been leased to the second defendant under Exhibit A-5. That is the finding of the 
Courts below, which I accept. - 


Muthayya purported to sell to ifs wife under Exhibit A-7 the site which had 
been leased to him by Alagappa. She purported to sell the site to one Vaidyalin- 
gam Pillai under Exhibit A-31 on 17th November, 1951. Against Muthayya, his 
wife (Sathi) and Vaidyalingam Pillai, the plaintiffs instituted O.S. No. 94 of 1952 on 
the file of the District Munsif for possession of the property which had been leased to 
Muthayya and which had been subsequently sold to the plaintifis. They obtained 
a decree for possession, in that suit. The decree was eventually confirmed in Second 
Appeal No. 663 of 1954. In execution of the decree, delivery of the property to the 
plaintiffs was ordered. The defendants in this suit, viz., the parents of Vaidyalingam 
Pillai, obstructed delivery to the plaintiffs. Vaidyalingam Pillai’s father is the second 
defendant who had obtained a lease of the site east of the site which had been purchas- 
ed by the plaintiffs under Exhibit A-6. To remove the obstruction, the plaintiffs filed 
E.A. No. 92 of 1954 in E.P. No. 62 of 1954 in O.S. No. 94 of 1952 on the file of the 
District Munsif, Devakottai. That application was dismissed. Hence the plaintiffs 
instituted, under Order 21, rule-103, Civil Procedure Code, the suit which has given 
rise to this Second Appeal praying for a decree declaring their title, setting aside the 
order pased in E.A. No. 92 of 1954 and directing delivery of possession to the plain- 
tiffs. The suit was decreed by the learned District Munsif on 11th November, 1955. 
The decree was set aside in appeal by the learned Subordinate Judge on grd 
September, 1956. He dismissed the plaintiffs’ suit with costs. 


The learned Subordinate Judge dismissed the plaintiffs’ suit on the ground that 
the plaintiffs’ vendors did not have title to convey the property on the date of Exhi- 
pit A-6, viz., 14th November, 1951. He found that the plaintiffs and their predeces- 
sors-in-title had title on the date on which they, granted leases in favour of Muthayya 
and the plaintiffs in 1948 and 1949. The Subordinate Judge held, however, that be- 
cause the village in which the land was situate was taken over by the Government 
under the Madras Estates (Abolition and Conversion into Ryotwari) Act, (Madras 
Act XXVI of 1948), the title of the plaintiffs’ vendors became extinguished and 
that the plaintiffs acquired no title under the sale-deed.. 


The suit to which this appeal relates is situate in the shrotriem village of Kurun- 
thampallam. The village was an ‘estate’. The Government notified the estate 
under Madras Act XXVI of 1948 on 1st October, 1951. The learned Subordinate 
Judge holds that, by reason of that notification, the plaintiffs’ vendors lost title to the 
site. The point for determination in this appeal is whether that finding is correct. 


The Subordinate Judge appears to think that the plaintiffs’ vendors were the 
landholders of the estate. He uses the word ‘proprietor’ throughout his judgment in 
rélation to the vendors. ‘There is no evidence which shows that they were the land- 
holders in relation to the estate. In the sale-deed which they executed in favour of the 
plaintiffs and in the lease-deed, Exhibit A-5 the vendors or the lessors describe them- 
selves as the owners of both the warams in the land. ‘That expression does not neces- 
sarily lead to the inference that they were the proprietors or the landholders of the 
estate in relation to land in an estate, the claim by a person that he owns both the 
warams in some particular lands situate in the estate need signify no more than that, 
in relation to the lands, he is under no liability to pay any rent, cist or melwaram to the 
proprietor or the landholder or any other person. The expression iruwaramdar 
does not necessarily lead to the inference that such person is the owner, proprietor 
or landholder of the village in which the land is situate. ‘The finding, in so far as the 
learned Subordinate Judge’s judgment can be said to contain such a finding, that the 
vendors of the plaintiffs were the landholders or proprietors, is not a finding support- 
ed by any evidence and is hereby set aside. We should for the purpose of the appeal 
proceed on the basis that the plaintiffs’ vendors were the owners of the land which 
they sold and that in respect of that land no cist or melwaram or rent was payable to 
the landholder. : 
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As to the character of the land, the only evidence that is available is the evi- 
idence furnished by the description of the property in the sale-deed, Exhibit A-6, and 
the lease-deeds or rent-deeds, Exhibits A-4 and A-5. These documents show that 
the site which the plaintiffs purchased under Exhibit A-6 had been leased in two 
parcels ; the northern parcel in favour of Muthayya Ambalam in order that he might 
construct and conduct a tea-shop in that part of the land, and the southern parcel 
in favour of the plaintiffs in order that they might construct and conduct a rice mill. 
‘The documents show also that the property leased to the second defendant, east of the 
site which was subsequently purchased by the plaintiffs was leased in 1949 to enable 
him to construct a building for use as a school. There is no evidence that any part 
of these lands was at any time under cultivation or was in use otherwise than as house- 
‘site. There is no evidence that any rent or cist or melwaram was paid for any part 
of these lands at any time. Therefore, on the evidence, the finding to be recorded in 
relation to the lands purchased by the plaintiffs and leased to the second defendant is 
that they are house-sites in the village of Kurunthampallam village. 


Section 3 (b) of Madras Act XXVI of 1948 enacts : 


`“ With effect on and from the notified date and save as otherwise expressly provided in this Act 
the entire estate (including all communal lands and porambokes ) other non-ryoti lands. oe 
shall stand transferred to the Government and vest in them, free of all encumbrances : and the Madras 
Revenue Recovery Act, 1864, the Madras Irrigation Cess Act, 1865, and all other enactments appli- 
«cable to ryotwari areas shall apply to the estate.” - 


The Madras Land Encroachment Act, 1905 (Madras Act III of 1905) is one of the 
«enactments which are applicable to ryotwari areas and which become applicable to 
.an estate when it is notified under section 3. 


The learned Subordinate Judge held that under section 3 (b) the land to which 
‘this appeal relates became transferred to the Government and that the title of the 
plaintiffs’ vendors got extinguished. I do not consider that the view can be support- 
‘ed. A house-site owned by a person in what is generally known as gramanatham is 
not, under Madras Act III of 1905, property of the Government. Section 2 of Madras 
Act IIT 1905 says, in regard to lands which are not covered by clauses (a) to (e) of sub- 
‘section (1) ofsection 2, that those lands are and are hereby declared to be the property 
of the Government, save in so far as they are temple-site or owned as house-site or back- 
‘yard. In order that a land may properly be described as house-site within the mean- 
ing of that expression in section 2 of Madras Act III of 1905, it is not necessary that 
there should be a residential building actually constructed and standing on that site. 
_A person may in a village habitation own a house in a street and a site on the outskirts 
-of the habitation but within the limits of the gramanatham, which he uses for the 
purpose of storing his hay and manure, if he is an agriculturist, or as a smithy, if he 
äs a smith, or as a brick-kiln if he is a brick-maker or as a place for weaving if he is 
.a weaver. On such sites, buildings or sheds may when necessary be constructed. 
But whether such buildings or sheds are constructed or not, such sites are, in my 
opinion, house-sites within the meaning of that expression in section 2 of the Madras 
Act III of 1905. Madras Act III of 1905 is made applicable to an estate when it is 
notified under Madras Act XXVI of 1948. The provision as to vesting under section 
:3 (b) of Madras Act XXVI of 1948 should be read so as to be in consonance with the 
provisions regarding the applicability of the enactments relating to ryotwari areas 
-which are expressly made applicable to estates notified under the Act. 


It is contended, that, in. relation to buildings, specific provision is made under 
:section 18 of Act XXVI of 1948 and that, consequently, unless a house-site can be 
brought within the ambit of section 18, such house-site should be held to be property 
as to which title gets transferred to the Government under section 3 (b). Section 18 
„deals, in my opinion, with buildings wherever they may be situate, whether in the 
_gramanathams, or in ryoti lands or pannai lands or waste lands. Section 18 has no 
‘particular application to buildings or house-sites in a gramanatham. A building ina 
“gramanatham (or village habitation) is protected from transfer of title to the Govern- 
“ment both under section 18 (1) of Madras Act XXVI of 1948 and under the Madras 
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Land Encroachment Act (III of 1905). The title to a*house site in a gramanatham 
is protected from transfer to Government by the operation of Madras Act IIL of 
1905. : : ; a eee 

It is not necessary that, in order that the policy underlying Madras Act XXVI 
of 1948 be completely given effect to, house-sites belonging to private individuals 
(that is, persons other than the landholder) in a gramanatham, should be transferred 
to the Government. It is not part of the policy of the Act to transfer to the Govern- 
ment land in which the proprietor had no interest at any time. Further, transfer of” 
title of such house-sites to the Government would be virtually without payment of” 
compensation because there would be no means of determining the part of the total 
compensation payable for the estate as a.whole, which should be regarded as compen- 
sation paid for a few cents of house-site in a hamlet of the village. Therefore, if there 
is any ambiguity in the Act in relation to transfer of title as -to a*house site, such 
ambiguity should be resolved in favour of the owner, because no legislation should 
be held to be expropriatory in character if such an inference could possibly be 
avoided. i 


I hold that section 3 (b) of Madras Act XXVI of 1948 does not have the effect 
of transferring to the Government title to a house-site within a gramanatham belọng-- 
ing to a person other than the landholder when the estate in which the house-site is. 
situate is taken over under a notification issued under the Act. Sen 


The title of the plaintiffs’ vendors was not extinguished by the notification. The- 
plaintiffs acquired title to the site under the sale-deed Exhibit A-6. The learned’ 
Subordinate Judge’s finding on the question of title is hereby set aside. In the place» 
of the judgment and decree of the learned Subordinate Judge; there will be a decree: 
restoring the learned District Munsif’s decree with costs in all Courts. 


_ Leave to appeal granted. 
R.M. — Appeal allowed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—MR. P.V. RAJAMANNAR, Chief Justice AND MR. JUSTICE GANAPATHIA. 
Pirar. ; 


The Buckingham and Carnatic Company, Ltd., Madras .- Appellant® > 
v. po og 
The B, & C. Mills’ Staff Union, by Secretary and another .. Respondents. 


_ Industrial Disputes Act (XIV of 1947), section 2 (k)—Industrial dispute—Collective disputes by majority: 
of workers—What amounts to—Several units of an establishment—If should be treated as one. 


Though the definition of the term ‘ industrial dispute ’ in section 2 (k) of the Industrial Disputes 
Act is very wide it is now well-established that only collective disputes and not a mere individual. 
dispute that will fall within the scope of the Act. But even an individual dispute can become an, 
industrial dispute if it is taken up by a union of workers or a number of workmen.” In'an establishment 
which employs a large number of workmen having defined work and falling into several groups it is 
possible that an industrial’dispute could arise between the management and a particular group of` 
workmen.:. It cannot be said in such cases that a majority of the tòtal: number of employees in the 
entire establishment should take up the cause. In establishments which employ several well-defined 
sections of workmen and has several units, it cannot be said that the entire establishment should be 
treated as one unit to decide whether the dispute raised by the workmen in one unit has the backing 
of a majority or not. ` : i ‘ ce 


Appeals tinder clause 15 of Letters Patent against the Order of Mr. Justice 
Balakrishna Ayyar, dated goth. March, 1959 and made in the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petitions Nos. 54 and 55, 
of 1959, presented under Article 226 of the Constitution of India to issue a writ of” 
certiorari calling for the records relating to the Order, dated grst January, 1959, in 
I.D.No, 69 of 1958 on the file of the Industrial Tribunal, Madras, and for the issué 
of a writ of prohibition directing the second respondent to forbear from proceeding: 
with the hearing in I.D. No. 69 of 1958. a a E Roan? E 


*Writ Appeal Nos. 49 and 50, of 1959. p -ath September, 1959. 
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K.: Rüjah Ayyar for M/s. King and Partridge, for Appellant. 

S. Mohan Kumaramangalam and K. V. Sankaran, for Respondents. 
< +’ The‘ Judgment of the Court was delivered by 

. ‘Rajamannar, C.7—These two appeals are from the judgment of Balakrishna 
‘Ayyar, J., disposing of two writ petitions, namely W.P. Nos. 54 and 55 of 1959. They 
both ‘relate to an order of the Industrial Tribunal, Madras, dated grst January, 
‘1959, in Industrial Dispute No. 59 of 1958 on the file of the Tribunal. The manage- 
‘ment of the Buckingham and Carnatic Company, Limited, filed both the petitions, 
‘In W.P. No. 54 of 1959 they prayed for the issue of a writ of certiorari to quash the 
said order of the Industrial Tribunal while in W.P. No. 55 of 1959 they prayed for a 
“writ of prohibition directing the Industrial Tribunal to forbear from proceeding with 
‘the hearing ‘in Industrial Dispute No. 69 of 1958 in pursuance of the said order. 
‘Both the petitions. weré dismissed by the learned Judge and these appeals are by the 
Buckingham and Carnatic Company, Limited. 

A question of far-reaching importance ariges in these appeals on which there 
‘appears to be no direct authority. The question is,this : If in an industrial establish- 
‘ment which employs several workmen who fall into more or less well-defined sections 
-having regard to the nature of the work in which they are employed a dispute is 
‘raised by a few of the workmen in one of such sections and that dispute is taken up by 
a substantial number of persons employed in that section, whether organised as a 
tunion.ar not, can it be said that there is an industrial dispute within the meaning of 
that term as defined in the Industrial Disputes Act, or is it only when a majority or 
a substantial number of workmen: employed in all the, sections of the establishment 
take up that dispute or espouse their cause that an industrial dispute can be said to 
arise. - The. question is likely to arise in large establishments like the appellants in 
“which thousands of workmen are employed. So far as we are aware, there is no 
‘provision of law which prohibits the existence of more than one union or associa- 
‘tion of employees in a particular industrial establishment. There is nothing to 
‘prohibit each section of the establsihment having a union the membership of which 
“is confined to the employees in that section. Even ifall the employees in an establish- 
ment are employed in the same kind of work, there may be two different unions 
‘with separate membership. There may also be several industrial establishments the 
employees in which are not members of any union at all. In this country as yet there 
is no organised system of recognised collective bargaining units in respect of each 
industrial establishment or sections thereof. 


_. On ist December, 1958, the Government of Madras made an order in exercise of 
the powers conferred by section 10 (1) (d) of the Industrial Disputes Act, 1947, re- 
ferring for adjudication to the Industrial Tribunal, Madras, a dispute between the 
‘workmen ‘and the management of the Buckingham and Carnatic Mills which had 
been raised by the Buckingham and Carnatic Mills Staff Union, namely, “Fixation 
‘of scales of pay for Comptists and Machine Operators.” By a subsequent order made 
on 4th February, 1959, the Government amendment the reference by describing 
the dispute thus : 

e "Fixation of scales of pay for the Comptists and Machine Operators and fitment of existing 
Comptists and Machine Operators in the scales of pay, if any fixed.” 

It may.be mentioned, however, that this amendment was made after the order of the 
_ Industrial Tribunal which is the subject-matter of the writ petitions. Two main 
preliminary objections were taken by the management, namely 

(rt). that there was no industrial dispute within the meaning of the Act because 
the dispute had not been’ taken up by a Trade Union of which the workmen to 
whom the dispute relates are members and there was no concerted demand for 
redress by the majority of workmen in the undertaking. 


(2) the award made by the Industrial Tribunal on 19th January, 1957, was ` 
binding on all the workmen of the establishment including the Comptists and 
Machine Operators, as the award remains in force for a period of three years’ from 
the date of the award and during that period no industrial dispute could be raised 
with regard to the scales of pay of any of the workmen. Both the preliminary 
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objections were overruled: by the Industrial Tribunal by his order, dated 31st 
January, 1959. Balakrishna Ayyar, J., confirmed that order. Hence these appeals. 


Mr. Rajah Ayyar, learned counsel for the management of the establishment, 
practically confined his argument to the first of the objections. To deal with this 
contention, it is necessary to state a few facts. The Comptists and Machine Opera- 
tors belong to the clerical staff of the establishment. They operate machines which 
are used for the purpose of quick and ready reckoning and preparation of statistics. 
The total number of workmen employed in the establishment is about 14,700. It is 
stated that about 10,000 of these workmen are members of the Madras Labour Union. 
Some of them are members of the clerical staff. Of the 700 employees in the clerical 
section of the establishment 434 of them are members of the Buckingham and Carna- 
tic Mills Staff Union. It is this union which has espoused the cause of the Comptists 
‘and Machine Operators who are 47 in number. The question is whether the 
dispute raised by these 47 employees which has been espoused by the Buckingham 
and Carnatic Mills Staff Union which has a membership of 434 out of 700 of the 
clerical staff is an industrial dispute; 


“ Industrial dispute ” is defined thus in section 2 (k): 

“<Industrial dispute? means any dispute or difference between employers and employers, or 
between employers and workmen, or between workmen and workmen, which is connected with 
the employment or non-employment or the terms of employment or with the conditions of labour, 
of any person.” D o 
Though the definition is in very wide terms and may include a dispute between the 
management of an industrial establishment and three or four workmen employed in 
it, it is now well-established that a mere individual dispute will not fall within the 
scope of the definition and that what is contemplated is a collective dispute. 


In an early case in this Court, Kandan Textiles v. Industrial Tribunal+, which was 
decided by a Division Bench of which one of us was a party, it was definitely held 
that there could be no collective dispute unless at least a substantial number of the 
employees in the establishment as a whole or in the concerned part of the establish- 
ment should be at dispute. It was also pointed out that it was not necessary that 
before the Government could make a valid order referreing a dispute to the 
Tribunal the majority of the workmen should be ranged as one ofthe parties. A 
collective dispute is thus described: 

“ A dispute between the employer on the one hand and the entire establishment or a part of 
the establishment on the other hand in which case it is reasonable to presume that at least a substantial 
number of the employees in the establishment as a whole or in the concerned part of the establishment 
should be at dispute.” 

In Manager, U. C. Bank v. Labour Commissioner?, Viswanatha Sastri, J., agreed 
with this view of an industrial dispute and said 

“The distinction between an individual dispute and an industrial dispute is if I may respectfully 
say so, well brought out in the judgment of my Lord in Kandan Textiles Co., Ltd. v. Industrial Tribunal 
Madras’, citing inter alia a passage from the judgment of Isaacs, J., in George Hudson, Ltd. v. Aus- 
tralian Timber Workers’ Union®, if the resuming workmen ora substantial body of them or a 
union of workmen takes up the cause of the victimised employee and demands his reinstatement, 
there is an industrial dispute. . 

In S. R. V. Service, Ltd. v. State of Madras*, this view was again followed by Raja- 
gopalan, J. A different view was, however, taken, though not by this Court. The 
point was considered in detail by Venkatarama Ayyar, J., in C. P. T. Service v. Raghu- 
nath®, His Lordship referred to the three different views taken by the High Courts , 
and Industrial Tribunals in the country, namely—(1) a dispute which concerns only 
the rights of individual workers cannot be held to be an industrial dispute, (2) a dis- 
pute between an employer and a single employee can be an industrial dispute and 
(3) a dispute between an employee and a single employee cannot fer se, be an indus- 
trial dispute but it may become one ifit is taken up by the Union or a number of 
workmen. Venkatarama Ayyar, J., was of the opinion that there was considerable 


1. (1949) 2 M.L.J. 789 : A.I.R. 1951 Mad. 3. (1922-23) 32 C.L.R. 413, 441. 
616. 4. A.LR. 1956 Mad. 115. 

2. (1951) 1 M.L.J. 213 : I.L.R. (1952) Mad. 5. (1957) S.C.J. 58 : ALR. 1957 S.G. 104. 
43 : ALR. 1951 Mad. 141. 
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reason behind the third of the views and the preponderencc of judicial opinion was 
clearly in favour of it. He observed : 

“ Notwithstanding that the language of section 2 (k).is wide enough to cover a dispute between 
-an employer and a single employee, the scheme of the Industrial Disputes Act does appear to con- 

template that the machinery provided therein should be set in motion, to settle only disputes which 
involve the rights of workmen as a class and that a dispute touching the individual rights of a workman. 
‘was not intended to be the subject of an adjudication under the Act, when the same had not been 
taken up by the Union or a number of workmen ”. 

‘In another case, namely, Newspapers, Lid. v. State Industrial Tribunal, the Supreme 
Court expressly approved the view taken by this Court in Kandan Textiles v. Indus- 
- trial Tribunal*, and other cases following it. 

Mr. Rajah Ayyar strongly relied on observations in a Patna case, New India 
Assurance Go. v. Central Government®. In that case it was found that the cause of the 
dismissed employee had not been taken up by the association of the employees and it 
was held that therefore there was no industrial dispute which could be referred by the 
Government. So far this case falls in line with the other cases of this Court to which 
we have referred. Mr. Rajah Ayyar relied upon the following observations of Rama- 
swami, J., as he then was : 


“ In the context of these important provisions of the Industrial Disputes Act it is clear that the 
‘industrial dispute ’ referred to and defined in section 2 (k) must be construed to mean not a dispute 
between an individual workman and the management but a dispute which though it may originate 
in an action with regard to an individual workman, has developed into a dispute in which the majority 


of the workmen in the establishment are interested.” 
No doubt the expression used by the learned Judge is ‘ majority of the work- 
men in the establishment.’ But it is obvious the learned Judge did not mean that 
there should be an arithinetical majority as in an election, or that a vote should 
be taken of all the workmen in the establishment for the purpose. This is clear 
from the fact that the learned Judge cites the decision of this Court in Kandan Textiles 
v. Industrial Tribunal*, as supporting his view. Mr. Rajah Ayyar contended that this 
statement of the law was approved by the Supreme Court in Newspapers, Lid. v. 
„State Industrial Tribunal1. We agree with him that the decision was approved by the 
‘Supreme Court but we cannot agree with him that the particular observations relied 
on by him were expressly or impliedly approved. The case is referred to only in 
the following passage in the judgment of the Supreme Court : 

“ Another case in which this view was held is New India Assurance Co., Ltd. v. Central Government 
Industrial Tribunal, Dhanbad*. There the Government referred the question of dismissal of an em- 


ployee of an Assurance Company and it was not proved that his case was taken up by the employee 
association. ‘The same view was adopted in Standard Vacuum Oil Company v. Industrial Tribunal. 5” 


What ‘this view’ is can be understood by reference to an earlier passage in 
the judgment where the three views discussed in C. P. T. Service v. Raghunath’, are 
set out. ‘This view’ is that a dispute between employer and a single workman 
may become an industrial dispute if it is taken up by a Trade Union or a number 
of workmen. The Supreme Court has in no decision held that there cannot be 
an industrial dispute unless the cause of an aggrieved workman or a group of work- 
men is taken up by the majority of the workmen employed in the establishment. 
Mr. Rajah Ayyar was unable to cite any decision in which it has been expressly 
held that to decide whether there is an industrial dispute or not within the meaning 
` of the definition the establishment should be taken as one unit, though there may be 
several well-defined sections of workmen employed in the establishment, and that 
in ascertaining whether the cause of a particular aggrieved workman has been taken 
up by a Union or a substantial number of workmen only one Union should be taken 
into account and the total. number of workmen employed in all the sections should: 
be taken as a single individual unit. If that position is applied to the industrial 
establishment in question, it would mean that there can be no industrial dispute 
unless the cause of a particular workman or a number of workmen is taken up by 


—_— SS 
1. (1957) S.C.J. 566 : 19572M.L.J. (Cr.) g. A.R. 1953 Pat. 321. 

540 : ALR. 1957 S.G. 532. 4. (1953) LL.R. 32 Pat. 181. 
2. (1949) 2 M.L.J. 78g: A.LR. 1951 Mad. e5. LL.R. (1952) Trav. Co. 432. 

616. 6. (1957) S.G.J. 58 : ALR. 1957 S.C, 104. 
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_a substantial number of the entire body of workmen employed in the establishment. 
"There is a Union called the Madras Labour Union in which a large number of em- 
-ployees of the establishment are members. According to Mr. Rajah Ayyar, this is 
-the only Union which could take up the cause of any workman in the establishment. 
“In the first place there is no provision of which we are aware which precludes there 
being more than one Union of workmen employed in an establishment. ‘There is 
nothing to prevent each section of workmen having a Union or Association of their 
-own, to safeguard the interests of the workmen employed in that section. Section 
|2 (s) of the Industrial Disputes Act contemplates workmen being employed to do 
manual, supervisory, technical or clerical work. The interests and grievances of 
. persons employed to do clerical work may not concern workmen employed in the 
technical work in the establishment. There may be peculiar demands from work- 
-men employed in the different sections of an establishment. Supposé there is a 
large industrial establishment carrying on the business of mining, there may be a 
large clerical section employed in the office of the establishment in a city, whereas 
there may be hundreds of workmen employed at the mines which may. be even 
several miles away from the office of the establishment. It seems most unreasonable 
to say that the grievances of persons employed in the mining section cannot give 
rise to an industrial dispute unless the majority of the employees in all the sections 
„of the establishment takes up their grievances. Mr. Rajah Ayyar referred to certain 
‘provisions of the Industrial Disputes Act as impliedly supporting his view that the 
‘establishment must be considered as a single unit. On the other hand a reference 
-to sevéral provisions rather suggests that the Act does contemplate there being 
‘several sections in an industrial establishment. Section 2 (n) defines public utility 
-service as including ‘any section of an industrial establishment, on the working 
‘of which the safety of the establishment or the workmen employed therein de- 
pends.’ Section 18 (d) declares inter alia that a settlement arrived at in the course 
-of conciliation proceedings under the Act or an award of a Labour Court, Tribunal 
-or National Tribunal which has become enforceable shall be binding on all parties 
to the industrial dispute, and where a party referred to is composed of workmen, 
-all persons who were employed in the establishment or part of the establishment, 
as the case may be, to which the dispute relates on the date of the dispute and all 
persons who subsequently become employed in the establishment or part. 
A reference to the Madras Industrial Disputes Rules, 1958, made by the Gov- 
-ernment in exercise of the powers conferred by section 38 of the Industrial Disputes 
Act, 1947, is very instructive. Rule 4 lays down that the employer shall fix the num- 
ber of members constituting the works committee so as to afford representation to 
the various categories, groups or classes of workmen engaged in, and to the sec- 
tions, shops or departments of, the establishment. In the election of represen- 
tatives of the workmen it is contemplated that there may be division of workmen 
into different electoral constituencies so as to afford representation to various cate- 
_gories, groups and classes of workmen. Rule 7 enjoins on the employer the duty 
to consult the registered Trade Union or Unions, if any, in which the workmen of 
_ the establishment are members. 
We are in entire agreement with the reasoning and conclusion of Balakrishna 
Ayyar, J, namely, that as the Act stands, it is impossible to insist that before a dis- 
_pute between a management and the employees can be called an industrial dispute, 
that dispute must have the backing of the majority of the total number of employees 


under that management. 

Mr.’ Rajah Ayyar did not seriously press on us the second objection, namely, 
the existence of the prior award of Sri Ramaswami Goundar. The Industrial Tri- 
bunal has expressly held that the award could be binding so far as the scales of pay 
are concerned and all that he proposed to do on the reference was to fix the aggrieved 

-employees in the proper grades. : 
The appeals fail and are dismissed with costs in one appeal. Advocate’s fee ` 
. Rs. 200. Ba ; 
R.M. f 2 Appeals dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice SomasunpaRAM, Mr. Justice BASHEER AHMED 
SAYEED AND Mr. Justice RamaswaMI. 


Employees’ State Insurance Corporation, Mylapore .. Petitioner* 
v. 


M. Haji Md. Ismail Sahib, Proprietor, Messrs. Haji Md. Ismail 
Sahib Tannery, Tiruvotriyur and others .. Respondents. 


Criminal Procedure Code (V of 1898), sections 346 (1) and 526 (1)—Power of High Court to direct trial 
of cases before Criminal Court not having territorial jurisdiction in respect of particular cases. 


Employees’ State Insurance Act (XXXIV of 1948), sections 39 and 40—Contribution by employees—Failure 
to pay—Offence if committed within the local limits where the Corporation Office is situated—Office of employee 
outside such local limits—Effect. 


The High Court may, in the circumstances contemplated in clauses (a) to (¢) of section 526 (1) 
of the Criminal Procedure Code, clothe with jurisdiction any Court, not empowered under sections 
177 to 184 of the Code to enquire into any offences and try the same provided that in other respects 
that Court is competent to inquire into and try such offences. 


Ganapathi Chetti v. Rex, (1919) 37 M.L.J. 60 : LL.R. 42 Mad. 791, followed. 

Assistant Sessions Judge, North Arcot v. Ramammal, (1911) 22 M.L.J. 141 : LL.R. 36 Mad. 387, held 
not good law. 

The section empowers the High Court to confer jurisdiction upon a Court not having local or 
territorial jurisdiction, to try an offence, if it is otherwise competent to try such offences. 


Section 346 (1) of the Code is wide enough to include cases of want of territorial or local juris- 
diction in the Magistrate concerned. 


District Magistrate v. Abdul Kareem, (1943) 1 M.L.J. 467 : A.LR. 1943 Mad. 526, differed. 


Apart from the general law that it is the duty of the debtor to seek his creditor and pay the dues, 
under the scheme of the Employees’ State Insurance Act, 1948, it is the duty of the employer to make 
the contribution due by him at the office of the State Insurance Corporation. A breach of the duty 
imposed by the Statute would constitute an offence triable by a Court within the local limits of whose 
jurisdiction the office of the Corporation is situate. 


Per Basheer Ahmed Sayeed, 7.—‘‘ A patent distinction exists between the powers exercisable by the 
High Court under section 24 of the Code of Civil Procedure and the powers exercisable under section 
526 (1) of the Code of Criminal Procedure in regard to cases of want of territorial jurisdiction. A 
reading of section 526 (1) of the’ Code of Criminal Procedure discloses that the powers of the High 
Court under it are far wider than that contemplated under section 24 of the Civil Procedure Code. 
Section 526 (1) (e) (i) of the Code specifically vests the High Court with powers to order that any 
offence may be inquired into or tried by any Court not empowered under sections 177 to 184 of the 
Code, but in other respects competent to inquire into and try such offences, whenever it is made 
to appear to the High Court that such order is expedient for the ends of justice or is required by any 
provisions of the Code or will tend to the general convenience of the parties or witnesses,” 


Petitions praying that in the circumstances stated therein and in the affidavits 
filed herein the High Court will be pleased to direct the Chief Presidency Magis- 


trate, Egmore, to try C.C.S. Nos. 2396, 3345, 3346, 2397, 3547 and 3548 of 1958 
himself, or to transfer the said cases to the file of the Court of the Sub-Divisional 


Magistrate, Poonamallee. 
The Public Prosecutor (P. S. Kailasam), for Petitioners. 
T. R. Thygarajan, for the Respondent (Accused) in Crl. M.P. Nos. 821 and 827 
of 1958. 
P. S. Chinnappa, for the Respondents (Accused) in Crl. M. P. No. 823 of 1958. 
A. Jagannatha Rao, for the Respondent in Crl. M.P. No. 825 of 1958 and 


A. Nagarajan and’ A. Viswanathan, for Respondent in Crl. M.P. Nos. 829 and 
831 of 1958. 


- 





* Cri. M. P. Nos. 821, 823, 825, 827, 829 and 831 of 1956. tgth August, 1959. 
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The following order of reference was made by 


Somasundaram, F.t—These petitions have been filed either to direct the Chief 
Presidency Magistrate to try the various Calendar Cases pending before him or to 
transfer them to the file of the Sub-Divisional Magistrate, Poonamallee. In these 
cases after the issue of summons to the accused a preliminary objection was taken | 
by the accused to the trial of the cases by the Chief Presidency Magistrate on the 
ground that the Chief Presidency Magistrate has no territorial jurisdiction tò try 
the cases. In the affidavit filed in support of these petitions on behalf of the com- 
plainant in paragraph 4 it is stated. thus: 

“ An objection was raised by the accused in C.C. No. 3546 of 1958 that the Presidency Magis- 
trate’s Court has no jurisdiction and the place where the factory is situated is within the jurisdiction 
of the Sub-Divisional Magistrate, Poonamallee. In verifying the records at the Collector’s Office ' 


I find that this factory in which the offence was committed is also situated within the jurisdiction 
of the Sub-Divisional Magistrate, Poonamallee.” 


In paragraph 5 it is stated that every offence will have to be enquired into and 
tried by the Court within the local limits of whose jurisdiction the offence is com- 
‘mitted. In paragraph 6 it is stated that it has become necessary that the mistake 
in filing the complaint before the Chief Presidency Magistrate should be condoned 
and the case be directed to be heard by the Chief Presidency Magistrate himself 
or the case may be transferred to the file of the Sub-Divisional Magistrate, 
Poonamallee. It is clear from the averments made in the affidavit that the ob- 
jection of the accused to the Chief Presidency Magistrate trying the case is with 
regard to his territorial jurisdiction. This objection is well founded. It is only 
the Sub-Divisional Magistrate, Poonamallee, who has territorial jurisdiction to try 
these cases. In view of the objection raised by the accused the complainant 
prays that these cases may better be tried by the Chief Presidency Magistrate 
or they may be transferred from the file of the Chief Presidency Magistrate to the 
file of the Sub-Divisional Magistrate, Poonamallee. These petitions are resisted 
by the accused. 


I may at once dispose of the prayer to direct the Chief Presidency Magistrate 
to try the cases. This Court has no power to direct any Magistrate to enquire into 
a case who has no territorial jurisdiction to try the case unless it be by means of trans- 
fer of the case. If at the time of the institution of the proceedings a Court has no 
territorial jurisdiction to try those proceedings then the High Court would have no 
power to invest that Court with jurisdiction to try the proceedings. In short, the 
High Court cannot invest a Court with territorial jurisdiction which it does not 
possess. That prayer cannot, therefore, be granted. 


The only other prayer to be considered is with regard to the transfer of the cases 
from the file of the Chief Presidency Magistrate to the file of the Sub-Divisional 
Magistrate, Poonamallee. It is contended on behalf of the respondents (accused) 
that such transfer cannot be effected. In support of their contention reliance is 
placed on the decisions in Assistant Sessions Judge, North Arcot v. Ramammal}, In re Sikka 
Goundan*, which is followed in Suddamma v. Emperor®, and also on certain observations 
contained in Rangammannar Chetti v. Emperor*, The above decisions fully support 
the stand taken by the defence. But it seems to me that the decision in Assistant 
Sessions Fudge, North Arcot v. Ramammal+, which is the basis of all the subsequent de- 
cisions and which is a Bench decision requires reconsideration. In the above case 
the question that arose for determination was whether the case committed to the 
Court of Session, North Arcot Division can be heard by the Sessions Judge of that 
division when the offence committed by the accused was in a place within the juris- 
diction of the Sessions Judge, Salem. There is no doubt that the Magistrate who 
committed the accused to the sessions had no jurisdiction to enquire into the case. 
(When I say jurisdiction I mean territorial jurisdiction and not the power of theMagis- 
trate to try the case which is not in dispute). It has been held that in such a case 





t 29th April, 1959. 
I. (1g! R 22 M.L.J. 141 : 36 Mad. 387.. 3. (1939) 1 M.L.J. 899.: 1939 M.W.N. 517. 
2. (1922) 17 L.W. 69. 4. 1935 M.W.N. 649. 
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‘the order of committal cannot be quashed merely on the ground that the case was 
enquired into by a Magistrate who had no territorial jurisdiction to try the case be- 
cause section 531 of the Criminal Procedure Code will apply unless it appears that 
such an error has occasioned failure of justice. Commitment cannot therefore be 
quashed ; but objection was taken before the trial in the Sessions Court that the 
accused were committed to a wrong Sessions Court. The question was whether 
a wrong Sessions Court could try the accused though the commitment cannot be 
quashed. In Queen Empress v. Thaku+, it was held that an order of commitment by 
a Magistrate is an order of a criminal Court within the meaning of section 531 of 
the Code of Criminal Procedure and that such an order directing commitment to 
a Court of Sessions which has no territorial jurisdiction cannot be set aside unless 
failure of justice has been occasioned. It was further held that as under section 177 
of the Crirninial Procedure Code the offence ought to be tried within the sessions 
division in which it is said to have been committed the Court will transfer the case 
to the Sessions Court at Ahmednagar unless the Sessions Judge at Ahmednagar re- 
ports that this course will be attended with public inconvenience or is likely to defeat 
the ends of justice. The Sessions Judge of Nasik having reported that no inconveni- 
ence or failure of justice will be caused by the transfer of the case to Ahmednager 
the Court directed the case to be transferred for tzial by the Sessions Judge at Ahmed- 
nagar. In short, notwithstanding the fact that the Sessions Court at Nasik had no 
jurisdiction to try the case, the case was transferred to the file of the Sessions Judge, 
Ahmednagar, who had jurisdiction to try the case. The decision in Assistant Sessions 
Judge, North Arcot v. Ramammal*, refers to this case and the learned Judge observes : 


“ The learned Judges in that case having to deal with a commitment made to a Court not having 
jurisdiction did not quash the commitment but directed the transfer of the case to the Court having 
jurisdiction. But the Privy Council has pointed out in Ledgard v. Bull®, that a transfer from a Court 
having no jurisdiction would not render the proceedings legal. The Allahabad High Court in Queen 
Empress v. Ram Dei* followed a similar course but Ledgard v. Bull? was not apparently brought to its 
notice. We do not, therefore, think that we could be justified in upholding the commitment and 
directing the transfer of the case to the Sessions Court of Salem. We must hold that the commitment 
is illegal and set aside the order of the Sub-Magistrate of Tirupattur.” 


But the learned Judges did not pass any consequential order except setting 
aside the order of the Sub-Magistrate because an appeal against the judgment of 
the District Munsif in a connected suit was pending. It is quite clear that the 
decision in Assistant Sessions Fudge, North Arcot v. Ramammal*®, proceeds on the 
footing that if the proceedings in a particular Court are void then those proceedings 
cannot be transferred to any other Court having jurisdiction to entertain the pro- 
ceedings, In coming to that view reliance was placed on the ruling of the Privy 
Council in Ledgard v. Bull’. In the Privy Council decision the facts relevant for 
the purpose of the case are set out at page 202 : 


Their Lordships state as follows :— 


“ The circumstances in which the plea was taken are these : The plaint was originally filed in 
the Court of the Subordinate Judge at Cawnpore on the and February, 1882. Whereas section 22 
of Act XV of 1859 provides that no action for infringement shall be maintained in any Court other 
than the principal Court of original jurisdiction in civil cases within the local limits of whose juris- 
diction the cause of action shall accrue or the defendant shall reside as a fixed inhabitant. The prin- 
cipal Court of original jurisdiction was the Court of the District Judge. On the 15th February, 1882, 
the defendant personally signed along with the plaintiff and his pleader a petition praying the District 
Judge to withdraw the case from the Court of the Subordinate Judge and to try the suit in his own 
Court. On the same day an order was made in the District Court in these terms. 


That the case be transferred from the Subordinate Judge’s Court to file of this Court and the 
date will be fixed hereafter. It is admitted that the District Judge had no authority to issue that 
„order, unless such authority was given him by Act X of 1877, section 25. The suit was entered 
in the file of the District Court, and has since proceeded as a transferred suit, originally instituted in 
the Court of the Subordinate Judge.” ` 





1. (1884) LL.R. 8 Bom. 312. 3- (1886) L.R. 13 I.A. 134: LL.R. g AH. 
2. (1911) 22 M.L.J. 141: LL.R. 36 Mad. «191 (P.C.). 
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The defendant objected that notwithstanding to his agreeing to the transfer 
of the case to the file of the District Court, in view of the fact that the proceedings 
were not instituted in the Court of competent jurisdiction, the transfer would be 
void. Their Lordships in dealing with this contention stated as follows, at page 203 : 

“The defendant pleads that there was no jurisdiction in respect that the suit was instituted 
before a Court incompetent to entertain it, and that the order of transference was also incompetently 
made. The District Judge was perfectly competent to entertain and try the suit if it were competently 
brought and their Lordships do not doubt that in such a case, a defendant may be barred, by his own 
conduct from objecting to irregularities in the institution of the suit, when the Judge has no inherent 
jurisdiction over the subject-matter of a suit the parties cannot by their mutual consent convert it 
into a proper judicial process although they may constitute the Judge their arbiter and be bound 
by his decision on the merits when these are submitted to him. But there are numerous authorities 
which establish that when, in a case which the Judge is competent to try the parties without objection 
join issue and go to a trial upon the merits, the defendant cannot subseqently dispute His jurisdiction 
upon the grounds that there were irregularities in the initial procedure which if objected to at the time, 
would have led to. the dismissal of the suit. The present case does not come strictly within these 
authorities because the defendant’s plea was stated before issue was joined on the merits, and in 
reliance on that plea he objected to the case being tried and withheld his objections to the validity 
of the patent.” : 


Finally their Lordships held that they were unable to hold that-such a consent 
to a transfer operated as a waiver of the defendant’s preliminary pleas and they were 
consequently of opinion that the District Judge instead of repelling ought to have 
sustained the defendant’s plea. In the result, they humbly advised Her Majesty 
that the suit must be dismissed on the ground that the suit was not competently 
brought. In short, they held that the transfer of the suit from the Subordinate Judge’s 
Court to the District Court which had jurisdiction to try was not a valid transfer 
and that it could not be held to have been properly instituted before the 
District Court. In coming to this conclusion their Lordships referred to the de- 
cision in Peary Lall v. Komal Kishore Dassia1, and stated that the superior Court can- 
not make an order of transfer of a case under section 25 of the Civil Procedure Code 
(present section 22) unless the Court from which the transfer is sought to be made 
has jurisdiction to try it. Having regard to the terms of section 25 (22) their Lord 
ships entirely approve of that decision. In Peary Lall v. Komal Kishore, the suit 
was tried by the Subordinate Judge of Rungpore. Before the appeal was made 
the land which formed the subject-matter of the suit was transferred to some other 
district. The appeal, however, was inadvertently filed in the District Court of 
Rungpore which owing to the transfer of the subject-matter of the suit had no juris- 
diction to hear the appeal. The Calcutta High Court held that the Court to whose 
jurisdiction the subject-matter of the appeal has been transferred alone is 
competent to hear the appeal and that the appeal which was filed in the original 
District Court was invalid and they added : 


“ We can under section 25 of the Code of Civil Procedure direct the transfer of an appeal only 
from a Court having jurisdiction to receive and try it. We have no power to authorise any Court 
to assume jurisdiction to receive and hear any appeal contrary to the usual course prescribed by the 
Code. We, therefore, leave the appellant to take the necessary steps to place his appeal in the Pubna 
Court and he can then renew his application to us which is otherwise unobjectionable.” 


They did not discuss the point as to why if an appeal was filed in a wrong Court 
it should not be transferred to the appropriate Court having jurisdiction. The 
judgment contains no discussion of any principle but their Lordships of the Privy 
Council have approved of this decision and have come to the same conclusion that 
the proceedings which are wrongfully instituted in a Court which is not -competent 
to entertain them and is not empowered to try the case cannot be transferred to 
another Court of competent jurisdiction. In the Privy Council case Ledgard v. 
Buil*, there was no question of territorial jurisdiction. It was instituted before 
a Court which was incompetent to try it not because of want of territorial juris- 
diction but because of a prohibition contained in the Act that no action. shall be 
maintained in any Court other than the Principal Court of Original Jurisdiction 
in a civil case. The Principal Court of Original Jurisdiction in civil case is the Dis- 
trict Court. The proceedings can, therefore, be instituted only in the District Court. 
1, (1880) I.L.R. 6 Cal, go. 2 (1886) L.R. 13 LA. 134 : LL.R. 9 All. 191 (P.C.)- 
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They cannot be instituted in any other Court. Proceedings instituted in the Sub- 
ordinate Judge’s Court will be void. In short, it is on a par with a case which some- 
times arises occasionally or very rarely. Suppose for instance a suit is instituted 
in the Court of the District Munsiff in respect of a claim for Rs. 5,000. The de- 
fendant does not even object to the jurisdiction of the District Munsif’s Court. The 
Court passes a decree. Notwithstanding the fact that the defendant has not raised 
any objection to the trial of the suit still the proceedings would be null and void as 
pointed out in Ram Narain Jossy v. Parameswar Narain Metha!. In that case an appeal 
the subject-matter of which was over Rs. 5,000 in value was wrongly presented and 
filed in the District Judge’s Court and was subsequently upon application by the 
apellant withdrawn by the High Court under section 25 of the Civil Procedure 
Code and registered as an appeal to that Court. The order of the withdrawal left 
it open to the respondent to raise objection on the score of want of jurisdiction of 
the District Court at the time of the hearing of the appeal. It was held that : 


“ When an appeal is transferred under section 25 of the Civil Procedure Code it must be heard 
subject to all the objections which could be taken before the Court from which it has been transferred 
and that the High Court, therefore had no jurisdiction to hear the appeal.” 


The learned judges refer to the decision in Ledgard v. Bull?, and say that though 
this case is not on all fours with the case they are dealing still the reasons given in 
that decision would be applicable and that if that Court could not try a suit 
which was transferred from a Court which had no jurisdiction to try it, it is difficult 
to see how it can hear an appeal transferred from a Court which had no jurisdiction 
to hear such appeal. They were of the view that if the lower Court had no juris- 
diction to try the case be the defect in jurisdiction with reference to the value or with 
reference to the situation of the property in dispute or with regard to any ofther 
matter which concerns jurisdiction, the High Court would have no jurisdiction. They 
put it on the ground that if the trial Court had no jurisdiction to try the case, the 
principle of the decision in Ledgard v. Bull®, would apply. 


The decision in the Assistant Sessions Fudge, North Arcot v. Ramammal?, follows 
the decision in Ledgard v. Bull?. The decision in Re: Sikka Goundan*, also follows 
Ledgard v. Bull? and the same decision is again followed in Subbamma v. Emperor®, 
But in Ganapathy Chetty v. Rex®, which is decision of another bench of this Court, the 
decision in 36 Madras 387 is referred to by Sadasiva Iyer, J. He observes : 

“Tt is unnecessary for me to express any final opinion whether the decision in Queen Empress v, 
Ram Dei? which seems to be opposed to the decision in Assistant Sessions Fudge, North Arcot v. Ram- 


ammal? does not take the better view. I shall, therefore, proceed on the footing that in the matter 
before us, Assistant Sesions Judge, North Arcot v. Ramammal® should be followed.” 


The decision, therefore, purports to follow the decision in spite of the fact that 
the case which should have been committed only to the Sessions Court at 
Chingleput had been committed to the High Court Sessions. Sadasiva Iyer, 
J., justifies the trial by the High Court Session on the ground that the 
case can be tried by the High°Court by transferring the case to its original 
jurisdiction under section 526, clause (1), sub-clause (i) (d) and (e) and by 
passing an order that the offences committed outside the jurisdiction of Madras 
be also tried in the High Court Criminal Sessions along with other offences 
which were committed in Madras. If that power is exercised, the trial before the 
Madras Sessions becomes legal and it then becomes unnecessary to decide the other 
questions. Spencer, J., who was a party to the decision in Assistant Sessions Fudge, 
North Arcot v. Ramammal® observed that the particular case differed from the case in 
Assistant Sessions Fudge, North Arcot v. Ramammal®, and that under section 526, clause 
(1), sub-clause, (i), the High Court was empowered to make the direction that an 
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offence be enquired into òr tried by any Court not empowered under sections 177 to 
184 but in other respects competent to inquire into or try such offence. In Ganapathi 
Chetti v. Rex1, the case was committed to a wrong Sessions Court but nevertheless the 
learned Judges held that.the wrong Sessions Court could still try the case by exercise 
of the power under section 526, clause (1), sub-clause (i) of the Criminal Procedure 
Code (d) and (e). But it is not quite clear from the judgment whether that power was 
exercised by passing an order to that effect. In Rangamannar Chetti v. Emperor*, Burn, J., 
without referring to any decision merely held that if there is no jurisdiction in a 
Court where the case was instituted then the High Court cannot transfer it to a Court 
of competent jurisdiction. In Rainavelu v. K. S. Iyer? the facts are these. Two persons 
were charged for cheating in two cases and were tried by the Sub-Divisional Magis- 
trate of Vellore. The accused objected to the Court at Vellore having jurisdiction 
to try the case. The Sub-Divisional Magistrate overruled the objection, tried the 
accused and acquitted them. A revision was filed against the order of acquittal. 
Lakshmana Rao, J., dismissed the revision petition observing that the Sub-Divisional 
Magistrate, Vellore, had clearly no jurisdiction to try the case. He also observed 
that all his remarks relating to the merits of the case must be regarded as mere obiter 
dicta. The complainant filed a fresh complaint before the Chief Presidency Magis- 
trate on the same facts. The Chief Presidency Magistrate dismissed the complaint 
accepting the plea of autrefois acquit raised by the accused. Then the complainant 
came to this Court with another revision petition against the order of dismissal. A 
Bench of this Court consisting of Jackson and Mockett, JJ., held that the plea of 
autrefois acquit was available only if the acquittal was by a Court of competent juris- 
diction and that the Court without the territorial juridiction is not a Court of com- 
petent jurisdiction. The question whether the Sub-Divisional Magistrate had terri- 
torial jurisdiction must be decided by the Chief Presidency Magistrate. The Chief 
Presidency Magistrate was directed to hear the matter. The Chief Presidency 
Magistrate took evidence and held that the Sub-Divisional Magaistrate, Vellore, had 
no territorial jurisdiction. He therefore, ordered the Third Presidency Magistrate to 
dispose of the case according to law. Again there was a revision petition filed against 
this order of the Chief Presidency Magistrate and this was heard by a Full Bench of 
this Court and the learned Judges held that the only defect in the jurisdiction of the 
Vellore Sub-Divisional Magistrate is want of territorial jurisdiction and that -this 
defect is curable under section 531 of the Criminal Procedure Code and therefore the 
order of acquittal passed by the Sub-Divisional Magistrate, Vellore, could not have 
been set aside on the ground of want of territorial jurisdiction. It was finally held 
that these judgments cannot be ignored by the Presidency Magistrate of Madras who 
are not tribunals superior to the Sub-Divisional Magistrate, Vellore. The learned 
Judges held that the complaints to the Chief Presidency Magistrate were barred by 
section 403 of the Criminal Procedure Code.. I am referring to this decision just to 
indicate that notwithstanding the fact that a Court has no territorial jurisdiction 
still the proceedings of that Court are not void but they are only voidable if I may 
use that expression. When the proceedings reach the final stage and they are dis- 
posed of by the Court which has no territorial jurisdiction, the defect is curable under 
section 531 of the Criminal Procedure Code. An analysis of the above decisions 
shows that the cases can be classified under two categories: (1) cases wh'ch are 
void ab initio and (2) cases in which the proceedings are not void ab initio but are irre: 
gular and which are curable under section 531 of the Criminal Procedure Code if a 
final order is passed. In the Privy Council case, Ledgard v. Bull*, the proceedings 
in the Sub-Court are absolutely void ab initio. There was a statutory prohibition to 
the trial of the suit, by the Sub-Court and therefore the proceedings were void ab 
initio. The Privy Council decision must therefore be confined only to such cases, 2.2., 
where the proceedings are void ab initio. In the Assistant Sessions Fudge, North Arcot v. 
Ramammal® which followed Ledgard v. Bull, this aspect of the matter does not appear 
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to have been considered. It seems to me that a distinction has to be made between 
a case where the proceedings are ab initio void and a case where the proceedings are 
not void ab initio but are only irregular. To the former class of cases the principle 
laid down, by the Privy Council will certainly apply as it dealt with such a case. 
The question is whether such a principle can apply to the latter class of cases also. 
In the Assistant Sessions Fudge, North Arcot v. Ramammal’, Ledgard v: Bull?, has been 
followed without any discussion though the Privy Council case may well be distin- 
guished. The decision in the Assistant Sessions Judge, North Arcot v. Ramammal* 
requires reconsideration. I would, therefore, direct that the papers be placed 
before my Lord the Chief Justice for orders as to reference to a Full Bench for an 
authoritative pronouncement. 


In pursyance of the reference the case was heard by a Full Bench (Somasunda- 
ram, Basheer Ahmed Sayeed and Ramaswimi, fj.). 

The Advocate-General (V. K. Thiruvenkatachari) and the Public Prosecutor 
(P. S. Kailasam) appeared on behalf of the State. 

T. R. Thyagarajan, for the Respondent (acciised) in Crl.M.P. Nos. 821 and 827 of 
1958. 

P. S. Chinnappa, for the Respondents (Accused) in Crl. M.P. No. 823 of 1958. 

A. Jagannatha Rao, for the Respondent (Accused) in Crl. M.P. No. 825 of 1958, 


A. Nagarajan and A. Viswanathan, for Respondent (Accused) in Crl. M.P. Nos. 
829 and 831 of 1958. 


The Court made the following Order 


Ramaswami, 7.—The Employees State Insurance Corporation, Madras, filed 
six charge-sheets against Sri Haji Mohammad Ismail Sahib, in regard to two 
tanneries Sri V. S. Raghavan, in regard to Revathi Studios, Sri M.H.M. Munas, in 
regard to Royal Studios, Sri Noor Kazi, in regard to Amco Studios and Sri K. S. 
Praksh Rao and Sri K. Venkatarama Ayyar, in regard to Prakash Studios, under 
the Employees’ State Insurance Act. The complaints were taken on file by the 
Chief Presidency Magistrate, Madras, and numbered as C.C. Nos. 2396, 2397, 
3545; 3546, 3547 and 3548 of 1958. l 

In regard to the location of the factories and establishments and the address of 
the registered office, if any, in the City of Madras, and the addresses of the Offices of 
the principal employers in these cases, the following information is forthcoming : 


In C.C. No. 2396 of 1958, the factory concerned is Messrs. Haji Md. Ismail 
Saheb Tannery. It is situated in Ellamman Koil Street, Tiruvotriyur, Madras-19. 
The registered office is also in the same place. The principal employer is Sri Haji 
Md. Ismail Sahib and his office is situated in No. 17, Sydenham’s Road, Periamet, 
Madras-3. í 


In C.C. No. 2397 of 1958, the factory concerned is Messrs. Ameen Rahman 
Tannery. It is situated in Ellamman Koil Street, Madras-19. The registered 
office is also in the same place. The principal employer is Sri Haji Md. Ismail 
Sahib and the Manager is Shri Abdul Sukkur and their office is situated in No. 17 
Sydenham’s Road, Periamet, Madras-3. 

In C.C. No. 3545 of 1958, the factory concerned is Messrs. Revathi Studios, situa- 
ted in Arcot Road, Kodambakkam. The registered office of the factory was also in 
the same place. The studio was sold on 21st November, 1957 and Sri V. S. Ragha- 
van and Sri V. Rangachari, the principal employer and manager respectively of the 
Revathi Studios now carry on their correspondence from 110-F, Mount Road, 
Madras. 


In C.C. No. 3546 of 1958, the factory concerned is Messrs. Royal Studios. It is 
situated at Arcot Road in Vadapalani, Madras. The registered office is also in the 
same place. The principal employer is Sri M.B.M. Munas and his address is also the 
same. : 
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In C.C. No. 3547 of 1958, the factory concerned is Messrs. Amco Studios, 
Lessees of Film Centre (P.) Ltd., and Vijaya Cine Laboratories (P.) Ltd. It is situat- 
ed at Vadapalani. The factory’s registered office also is situated in the same place. 
The principal employer is Mr. Noor Kasi and his office address is also the same. 


. In C.C. No. 3548 of 1958, the factory concerned is Messrs Prakash Studios. It is 
situated in Vadapalani, Madras. The factory’s registered office is also in the same 
place. The principal employers are Sri K. S. Prakash and Sri K. Venkatarama 
Ayyar and their office address is also the same. 


The accused persons raised a preliminary objection that the Chief Presidency 
Magistrate’s;Court had no jurisdiction and the places where the factories are situated 
are within the jurisdiction of the Sub-Divisional Magistrate, Poonamallee. There- 
fore, applications were filed by the Employees’ State Insurance Corporation, No. 2, 
Sir Desikachari Road, Mylapore, Madras-4, for giving either a direction to the Chief 
Presidency Magistrate to try the various Calendar Cases pending before him or to 
transfer them to the file of the Sub-Divisional Magistrate, Poonamallee, within 
whose jurisdiction the factories and establishments are situated as contended by 
the accused themselves. 


. The points that arose for consideration before one of us, Somasundaram, J., were 
(1) whether the Chief Presidency Magistrate had territorial jurisdiction to try the 
cases and (2) if not, whether the cases could be transferred from the file of the Chief 
Presidency Magistrate’s Court to the file of the Court having jurisdiction to try the 
cases. 


On the first point Somasundaram, J., took the view, on the materials placed be- 
fore him then, that the Chief Presidency Magistrate will have no jurisdiction to try 
the cases and that the High Court would have no power to invest that Court with 
jurisdiction to try the cases. 


Regarding the second point, viz., whether the High Court has power to transfer 
the cases from the file of the Chief Presidency Magistrate to the file of the Court hav- 
ing jurisdiction to try the cases, i.e. the Sub-Divisional Magistrate’s Court, Poona- 
mallee, the accused contended that such transfer could not be effected and relied on 
the decisions in Assistant Sessions Fudge, North Arcot v. Ramammal1. In re Sikka Goundan® 
and Subbanna v. Emperor? and also on certain observations in Rangamannar Ghetti v. 
Emperor*, On these materials then placed before him, ‘our learned brother, as then 
advised, observed that these decisions appeared to support the stand taken by the 
defence but considered however that the decision in Assistant Sessions Judge, North 
Arcot v. Ramammal', which was the basis of all subsequent decisions required reconsi- 
deration. In view of confllicting rulings our learned brother felt that the correct 
scope of sections 346 (1) and 526 (1) (1) should be delimited for guidance of the 
subordinate Courts and directed: that the papers be placed before My Lord the 
Chief Justice for the matter being heard by a Full Bench for an authoritative pro- 
nouncement. This Full Bench has thereupon been constituted by the learned 
Chief Justice. 

Before dealing with the point of law raised, viz., the correct scope of section 346 
(1) and 526 (1) and concerning which there are a series of conflicting rulings like 
the Assistant Sessions Judge, North Arcot v. Ramammalt, requiring reconsideration, we 
have to point out that the learned Advocate-General who appeared at our request, 
and whose lucid and able exposition was of great assistance to us, was able to con- 
vince that in this case the Chief Presidency Magistrate as a matter of fact has got 
territorial jurisdiction. The general common law rule is that where no place of 
payment is specified, either expressly or by implication, the debtor must seek the 
creditor : Mahaluxmi Bank Ltd. v. Chotanagpur I. È C., Assam®, Goniram v. Shankar Rao®; 
Ramachandra Tajmal v. Mohan Lal’, Gokul Das v. Nathu®, Drexal v. Drexal®, Hagrai v. 
eee 
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Johnson, Yar Mahomed Khan Amir-ud-Din®, Raman Chettiar v. Gopalachari3; Motilal v. 
Surajmal4; Battappa v. Virabhadrappa® and Ball v. Antwerp, London and Brazil Lintas®. 


It is laid down by Littleton that the obliger of a bond, conditioned for the pay- 
ment of money at a particular day, is bound to seek the obligee, if he be in England, 
and at the set day to tender him the money, otherwise he shall forfeit the bond: 
Cranley v. Hillary”. . The Common Law rule is'a reasonable rule and it isin conformity 
with justice and equity because it recognises the obligation of the debtor to pay his 
debt and that obligation can only be discharged by the debtor going to his creditor 
and repaying the amount, and the common law rule imposes this obligation only when 
there is no express contract to the contrary: Bharumal v. Sekhawanimal®. The princi- 
ple is that when a man agrees to do any particular thing, he must do all that is neces- 
sary. Ifitbe to pay money to A on a particular day, he must seek A: Soward v. 
Palmer®, Section 49 of the Indian Contract Act does not preclude the application 
of the rule of English Common Law that the debtor must seek out his creditor and 
pay his debt where the creditor happens to reside, unless there is an arrangement to 
the contrary: M. Ramalinga Iyer v. T. K. Jayalakshmi™?, K. S. P. L.A. Annamalai Chettiar 
v. Daw Hnin*! and Muhammad Esuff Rowther v. M. Hatteem & Co.1? 


Bearing this principle in mind let us examine the facts of this case. Section 39 
of the Employees’ State Insurance Act, lays down : ; 

“The contribution payable under this Act in respect of an employee shall........... be paid 
to the Corporation.” 
That payment to the Corporation has to be made at the office in Desikachari Road, 
Mylapore, Madras-4. Similarly, the returns to be submitted under section 44 of 
the said Act have to be submitted to the Corporation or to such officer of the Corpora- 
tion as it may direct. The registers will naturally be maintained by the various 
factories and establishments in their offices where they are located. In this connec- 
tion it is contended that by a circular the Corporation has enabled payment to be 
made in mofussil centres.. But this does not relieve the factories and establishments 
from the obligation under the Common Law rule that the debtor must seek the 
creditor. In Draxal v. Draxal13, it was held that where a payment was bound to be 
made in England, on the principle of debtor seeking the creditor, the fact that for 
purposes of convenience the payments were being made in America, would not 
relieve the debtor from the Common Law obligation and the consequences arising 
from default thereof. 


Therefore, we hold first of all, that the Chief Presidency Magistrate had terri- 
torial jurisdiction to enquire into the matter and the fact that different parts of 
the offence were committed in a different jurisdiction would make no difference. 
Where it consists of several acts done in different local areas, it may be enquired into 
-or tried by a Court having jurisdiction over any of such local areas ; see section 182, 
Criminal Procedure Code. 


Next we shall, examine the question whether even assuming that the Chief 
Presidency Magistrate had no territorial jurisdiction, this Court can confer jurisdic- 
tion on the Chief Presidency Magistrate to try those cases according to law. 


The jurisdiction of a Magistrate or a Civil Judge to enquire into and dispose of 
criminal cases and suits depends upon two elements. First of all the Magistrate or 
the civil Judge must be competent to entertain and dispose of the cases or suits. In 
the Criminal Procedure Code that competency is set out in Schedule II. In the 
Civil Procedure Code the competency is determined by pecuniary jurisdiction or by 
special conferment of powers under statutes ‘or by being designated personally to 
try and dispose of such suits or proceedings. This competency is different from 





a. ALR, 1915 Nag. 65. 8. A.LR. 1956 Bom. 111. 
2. (1913) 20 I.C. 683. 9. (1815) 129 E.R. 390. 
3- (1908) I-L.R. 31 Mad. 223, 10. (1941) 1 M.L.J. 784 : A.I.R. 1941 Mad. 695. 
4. on LL.R. 30 Bom. 167, 11. ALR. 1936 Rang. 251. rw 
5. (1905) 7 Bom. L.R. 993- 12, (1930) 67 M.L.J. 296: A.I.R. 1934 Mad. 581, 
6. L.R. (1891) 1 Q.B. 103, f 13. ° L.R. (1916) 1 Ch. 251. ` 
7, (1813) 105 E.R. 327, ” 7 ~~ g 


67 


530 THE MADRAS LAW JOURNAL REPORTS. [1959 


territorial jurisdiction. Both the Criminal Procedure Code and the Civil Procedure 
Code contains provisions regarding the venue of the Criminal trial (sections 178 to 
184 both inclusive of the Criminal Procedure Code and sections 15 to 25 of the Civil 
Procedure Code). Normally competency and venue must concur. Criminal cases 
and suits may, however, occur where they do not concur. So provisions are made 
both in the Civil Procedure Code and ‘the Criminal Procedure Code for meeting 
such a contingency. 


There is one vital difference, however, between the Civil Procedure Code, and 
the Criminal Procedure Code. Civil suits are between individuals and in criminal 
cases it is the State which is vitally interested and except as regards private complaints 
the State is the Prosecutor. In fact even in regard to private complaints, the State 
plays a very important part. Under the scheme of the Criminal Procedure Code 
which followed in this respect the French Criminal Procedure, two sets of parallel 
procedure are prescribed for the institution and trial of cases, viz., on complaint to 
the police and the complainant himself instituting the complaint in the appropriate 
Court. Under the Civil Procedure Còde, if the District Munsif, for instance, finds 
that he has no pecuniary or territorial jurisdiction to entertain the suit, he will direct 
the return of the plaint to the party for presentation to the proper Court. Under the 
Criminal Procedure Code before a Magistrate takes cognisance of a case, he is empowered 
under section 201 of Criminal Procedure Code when the complaint is made in writing 
and the Magistrate finds himself not competent to return the complaint for presenta- 
tion to proper Court. But where cognizance is taken by a Magistrate as he is bound to take 
on a complaint preferred by a department of the State without recording a sworn 
statement under section 200, Criminal Procedure Code, if he finds that he is not com- 
petent to try the case or has no territorial jurisdiction, he cannot direct the return 
of the complairit for presentation to the proper Court. A Magistrate after taking 
cognizance must dispose of the complaint in any one of the ways prescribed under the 
Criminal Procedure Code, viz., dismissal (section 203) reference to superior Magis- 
trates (sections 346, 349); discharge (section 253); committal (section 347); convic- 
tion; acquittal, stoppage of proceedings (section 249). Section 346 (1) of the Code 
of Criminal Procedure prescribes the procedure of a Sub-Magistrate in cases which 
cannot be disposed of by him by reason of incompetency or want of territorial juris- 
diction. It lays down that if in the course of the inquiry or a trial before a Magistrate in 
any District cutside the Presidency Towns, the evidence appears to him to warrant a 
presumption that the case is one which should be tried or committed for trial by some 
other Magistrate in such district, he shall stay the proceedings and submit the case with 
a brief report, explaining its nature, to any Magistrate to whom he is subordinate, 
or to such other Magistrate, having jurisdiction, as the District Magistrate directs. 
A direct authority on point is Ramagopal v. Dharampal’. 


The point which arises for consideration from the wording of section 346 (1) is 
whether this procedure covers only cases of want of competence or want of territorial 
jurisdiction (confined only within the district) or both. In District Magistrate of 
Cuddappah v. Abdul Kareem?, it was held by Harwill, J., that where the objection is that 
the Collector should have filed the complaint himself and that he had no power to 
delegate that right to the Revenue Divisional Officer and that the complaint should 
have been made to the Sub-Magistrate having jurisdiction at the place where the 
Collector received the letter are correct, the Magistrate should return the complaint 
for presentation to the Magistrate having jurisdiction and not forward the papers to 
his immediate superior under section 346 (1). We do not find any warrant for the 
limitation placed by Horwill, J. In this opinion we are fortified by a recent Bench 
decision of the Calcutta High Court in Amarendra v. Raghunath’, wherein it was held 
that there is nothing in section 346 to show that that section has no application to 
cases of want of territorial or local jurisdiction, that on the other hand the use of the 
words “‘some other Magistrate in such district ?” and “such other Magistrate having 
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jurisdiction”, in section 346 (1) may reasonably be construed to indicate that cases 
of want of local or territorial jurisdiction are also included within the scope of section 
346, that this view is supported by the decision in In re Mun‘swami' and that it 
is also well to remember in this connection that absence of local or territorial 
jurisdiction is under the Code a mere irregularity, really curable, and is of much 
lesser gravity than want of other jurisdiction: vide sections 526 (1) (i), 530 and 531, 
Criminal Procedure Code. In fact the object of these sections is that criminals shoul 
not be allowed to escape by reason of technical irregularities. The policy of the 
Code as shown by section 531 is to uphold in most cases orders passed by a criminal 
Court which was lacking in local jurisdiction or which has committed illegalities or 
irregularities unless failure of justice has been occasioned or is likely to be occasioned 
through such want of jurisdiction or such illegalities or irregularities: Ganapathi Ghetti v. 
Rex?; Mt. Bhagvati v. King-Emperor®; Asst. ‘Sessions Judge, North Arcot v. Ramammal*; 
(26 M. 640) cures, irregular proceedings’ wrongly held in a wrong local area 
unless it appears that the error as to territorial jurisdiction has in fact occasioned a 
-failure of justice. Therefore there is no reason to place the very narrow construc- 
tion as Horwill, J., has done, in his short judgment in which there is no discussion 
and which also shows that the earlier decisions of this Court were not brought to 
his notice. See also Sowbagiammal v. Rasheed®, to the same effect. Agreeing with 
the Bench decision of the Calcutta High Court in Amarendra v. Raghunath®, we hold 
that section 346 (1) is wide enough to take in cases of want of territorial or local 
jurisdiction. 

The High Court under section 526 (1) may order that any offence be enquired 
into or tried by any Court not empowered under sections 177 to 184 of the Criminal 
Procedure Code, both inclusive but, in other respects competent to inquire into or 
‘try such cases. Sections 177 to 184 relate to the place of enquiry or trial. Section 
526 (1) empowers the High Court to confer jurisdiction upon a Court not having 
local jurisdiction but otherwise competent to inquire into and try such offences. 


The history of section 526 is significant. Section 35 of the Act XXV of 1861 
(First Criminal Procedure Code) empowered the Sudder Court to order transfer of 
any criminal case of appeal, or inquiry from one criminal Court or District to another 
if it would promote the ends of justice or tend to the convenience of the parties or wit- 
nesses. Section 64 of the 1872 Code gave similar powers to the High Court in almost 
similar terms. Section 526 of the 1888 Code elaborated this power in terms very 
similar to those contained in sub-section (1) to (7) of this section of the present Code. 


To sum up, the High Court when it is made to appear to it that the circumstan- 
ces contemplated in clauses (a) to (e) of section 526 (1) exist, may clothe with jurisdic- 
tion any Court not empowered under sections 177 to 184 to inquire into any offences 
and try the same provided that in other respects that Court is competent to inquire 
into or try such ofiences. This is precisely what is asked for in the instant case. On 
the footing that the Chief Presidency Magistrate’s Court has no territorial jurisdiction 
to enquire into these offences, the learned Public Prosecutor has been instructed to 
seek our order to clothe the Chief Presidency Magistrate with jurisdiction to enquire 
into and try these cases. The point is concluded by authority. In Ganapathy Chetti v. 
Rex, a Bench of this Court held that even assuming that the High Court in its original 
criminal jurisdiction had no power in the usual course to try the case, the appellate 
side of the High Court can exercise the power given to the High Court by section 526 
(1) for reasons (d) and (e) contained in section 526 (1) pass an order that the offences 
committed outside the jurisdiction of Madras be also tried in the High Court Crimi- 
nal Sessions along with other offences which were committeed in Madras. Spencer, J., 
who sat with Sadasiva Ayyar, J., who delivered the leading judgment has observ- 
ed at page 795, that under section 526, the High Court is empowered to make such 
a direction. Similarly, a Bench of the Bombay High Court in Queen-Empress v. Atma- 
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ram Govind}, has held that where a Sessions Judge on a case being committed to him, 
reported the case to the High Court under section 526 as he was of opinion that he 
could not try the case without an order of the High Court, since he found judicially 
that all the acts constituting the alleged offences with which the accused was charged 
were committed, if at all, in Bombay, the Bombay High Court can clothe with 
jurisdiction the Sessions Judge of Ratnagiri to try the case. 


Thus, where an offence is being inquired into or tried by a Court contrary to the 
provisions of sections 177 to 184 of the Code of Criminal Procedure, the error can be 
rectified by the High Court by an order formally made under the provisions of sec- 
tion 526 (1) that the case be tried by such a Court. Emperor v. Goverdhan Sidkaran®, 
Mubarak Ali v. Abdul Haq®, dissented and Wahib Bux v. Emperor*; Queen Empress v. 
Ram Dei®; Queen Empress v. Thaku®; Queen Empress v. Atmaram Govind+; Asst. Sessions 
Judge, North Arcot v. Ramammal’; Ledgard v. Bull, Ganapathi Chetti v. Rex 9, Emperor v. 
Sheeo Dayal?! and Mubarak Ali v. Abdul Hag’. f 


In the light of this analysis the decisions in Assistant Sessions Fudge, North Arcot v. ~ 
Ramammal’, in so far as they differ from the scope of sections 346 (1) and 526 (1) (7) 
of the Code of Criminal Procedure as interpreted above cannot be considered .to lay 
down sound law. 


This reference to the Full Bench is answered accordingly. 


In regard to the instant cases we have already directed that the trials should 
be proceeded with by the Chief Presidency Magistrate and we confirm that direction. 


Basheer Ahmed Sayeed, F.—I have had the benefits of reading the judgment just 
now pronounced by my learned brother, Ramaswami, J. While I agree with him 
in the conclusions arrived at, I should like to add a few words of my own. 


The facts relating to this reference to the Full Bench have been set out in detail 
by my learned brother and it isnot necessary for me to traverse the same again. 
Though at an earlier stage a doubt was raised by the learned counsel for the accused 
as to whether the Presidency Magistrate’s Court had local or territorial jurisdiction 
to try these cases, the learned Advocate-General has, in the course of the hearing of 
this reference, made it clear that the Chief Presidency Magistrate’s Court has juris- 
diction to try the offences in respect of which the accused stand charged before him. 
The learned counsel for the accused contended that since the accused persons own 
factories which are situated outside the territorial limits of the city of Madras and 
their Head Offices are also situated outside the city limits, the offences must be deem- 
ed to have been committed only outside the territorial jurisdiction of the Chief 
Presidency Magistrate so as-to attract the operation of only section 201 of the Cri- 
minal Procedure Code. This argument of the learned counsel for the accused was 
obviously due to the fact that they ignored that the Employees’ State Insurance Cor- 
poration itself with its office was.situated in the city of Madras and that under the 
statute and the rules framed under Employees’ State Insurance Act (XXXIV of 
1948), the contribution as well as the returns had to be paid and submitted respecti- 
vely to the Corporation wherever its office was situated. Thelearned counsel for the 
accused, however, wanted to take advantage of the fact that by certain circular issued 
under the Employees’ State Insurance Act, a facility was afforded to the owners of 
factories to pay their contribution to the treasuries situated outside the city limits and 
thereupon contended that the jurisdiction of the Chief Presidency Magistrate was 
ousted thereby. But the language of sections 39 (1), 40 and 44, reasonably understood, 
points only to the conclusion that the contributor had to make the payment of his 
contribution to the Corporation wherever its office was situated; even so, the return 
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have to be submitted to the office of the Corporation where it is situated, The 
place of payment as also the submission of the returns, notwithstanding the fact 
that a facility was extended to the contributors to make payments to the nearest 
treasury prescribed, is only to the Corporation at its office,- wherever its office is 
situated. The treasuries are merely the agents of the Corporation for the mere 
purpose of receiving the payment and no more. The series of decisions cited before 
us by the learned Advocate-General and referred to by my learned brother 
Ramaswami, J., in his judgment, make it clear that the payment of the contribution 
due to the Corporation and also the submission of the returns, has to be done only 
at the place where the Corporation is situated, and the mere fact that some facility 
is afforded to the contributors, for the sake of convenience, to make payments out- 
side the city limits would not by any means displace the legal obligation on the part 
of the contributors to pay their contributions and submit their returns to the Cor- 
poration at the place where the Corporation is having its office. The circular, 
therefore, relied on by the accused, dated 6th February, 1952, canot be deemed 
to be a contract to the contrary between the parties and does not, in any way, ab- 
solve the contributors from the ordinary legal responsibility of a debtor being bound 
to seek the creditor and make the payment and discharge his obligations. There- 
fore, if a breach is committed, it is only a breach of the obligation to pay the Cor- 
poration at its office and not otherwise. i 


The next question that was argued by the learned counsel for the accused was 
that the High Court had no power under the Criminal Procedure Code to order 
the cases in question to be tried by the Chief Presidency Magistrate or to direct a 
transfer from the Court of the Chief Presidency Magistrate to another Court, if the 
Chief Presidency Magistrate’s Court was not already vested with the territorial 
jurisdiction to try such cases. This argument proceeded on the assumption that 
the Chief Presidency Magistrate’s Court had no jurisdiction to try the offences þe- 
cause the offences were committed outside its local jurisdiction and when once there 
was no local jurisdiction for the Chief Presidency Magistrate, then the complaints 
filed before it became ineffective, and the only alternative for the Chief Presidency 
Magistrate was to act under section 201, Criminal Procedure Code, ‘section 346, 
Criminal Procedure Code being of no avail to a Court situated within the 
presidency town. This argument also ignored the distinction that exists 
between the local or territorial jurisdiction of a criminal Court as contrasted 
with the competence of a criminal Court to try offence. The analogy of 
section 24 of the Civil ‘Procedure Code applicable to transfer of the pending 
civil cases was largely pressed into service in support of the contention of 
the learned counsel for the accused that unless circumstances similar to those con- 
templated under section 24 of the Civil Procedure Code were available, the High 
Court could not order transfer or direct the Court, which has no local jurisdiction, 
to try offences of the type in question, But the very patent distinction which exists 
between the powers exercisable under section 24 of the Civil Procedure Code and 
the powers exercisable under section 526 (1) (e) (îi) of the Criminal Procedure 
seems to have been lost sight of by the learned counsel for the accused, A reading 
of section 526 (1) (e) (i), Criminal Procedure Code, would disclose that the powers 
of the High Court under this section are far wider than those contemplated under 
section 24, Civil Procedure Code. Lack of local or territorial jurisdiction does not 
appear to be bar against the High Court directing a criminal Court which is other- 
wise competent to try offences even though the- offences were not committed within 
its territorial jurisdiction, provided all or any of the conditions specified in section 
526 (1) (a), (6), (c) (d) and (e) are satisfied. Section 526 (x1) (e) (i) specifically vests 
the High Court with powers to order that any offence be inquired into or tried by | 
any Court not empowered under sections 177 to 184 (both inclusive), but in other res- 
pects competent to inquire into or try such offences whenever it is made to appear 
to the High Court that such order is expedient for the ends of Justice or is required 
by any provision of the Criminal Procedure Code or when it is made to appear that 
an order under this section will tend to the general convenience of the parties or 
witnesses. 
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The series of decisions cited before us by the learned Advocate-General on this 
aspect of the case, commencing from Queen-Empress v. Atmaram Govind!, and ending 
with Amarendra v. Raghunath, viewed in their proper light, make it clear that the 
powers of the High Court, in the matter of transfer of criminal cases from one Court 
to another or to pass orders directing that an offence be enquired into by any Court 
not empowered under sections 177 to 184, Criminal Procedure Code, are not cir- 
cumscribed by the requirements contemplated in section 24, Civil Procedure Code, 
but that they are of much wider scope. The Legislature seems to have deliberately 
enacted this difference with a view to secure efficient administration of criminal 
justice. 


The learned counsel for the accused, however, relied on certain decisions of 
single Judges of this Couft wherein it has been held that resort to section 201, Criminal 
Procedure Code, would be the proper remedy ofa Magistrate who has no territorial 
jurisdiction to try offences for which a charge has been laid before him. In parti- 
cular, reference was made by the learned counsel for the accused to the decisions 
in Sowbagiammal v. Rasheed*, and District Magistrate v. Abdul Kareem.4 It is but 
fair to point out that in these decisions the powers of the High Court under 
section 526 (1) (e) (2) did not come up for consideration and the decisions were 
merely confined to the proper section that was to be resorted to by the Magistrate, 
viz., whether it was section 201 or section 346 (1), Criminal Procedure Code. As 
between the two sections, section 346 and section 201 of the Criminal Procedure Code 
decisions were that the proper remedy was to take action under section 201, Criminal 
Procedure Code. These decisions, therefore, could not be authority for the pro- 
position now contended for on behalf of the accused that the only course open in the 
present cases to the Magistrate or to the High Court was to take action or direct 
action being taken under section 201, Criminal Procedure Code, disregarding the very 
wide powers vested in the High Court under section 526 (1) (e) (i) of the Criminal 
Procedure Code. In these decisions, the powers of the High Court under sec- 
tion 526 (1) (e) (i) were not invoked and the relief sought was confined to a very 
narrow issue. Questions such as the venue of the Trial Court and its competency 
to try offences as distinct from the power of the High Court to clothe, with territorial 
jurisdiction, any Court, even if it did not possess territorial or local jurisdiction, were 
never adverted to in those decisions relied upon by the learned counsel for the ac- 
cused. The decision in Ganapathy Chetti v. Rex®, is still good law, being in conformity 
with the policy underlying section 526 (1) (e) (i), Criminal Procedure Code. 

In the result, I agree that the order that we have already passed in the matter 
should be confirmed. a 

Somasundaram, F.—I agree with my learned brothers Ramaswami and Basheer 
Ahmed Sayeed, JJ. 

R.M. —— ` Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SOMASUNDARAM. 
C. P. Kasi Thevar ..  Petitioner* 


v. 
*Chinniah Konar .. Respondent. 


Criminal Procedure Code (V of 1898), sections 479-A and 479-A (6)—Scope and applicability— 
Procedure in cases of false evidence. 

In a Calendar Case where the petitioner was the accused the respondent as a prosecution witness 
denied in cross-examination that he was speaking to a falsehood. ‘Two months after the order of 
acquittal passed in that case the petitioner filed a petition before the same Sub-Magistrate that the 
respondent had committed perjury in the Calendar Case. A complaint followed under section 476, 
Criminal Procedure Code. 


ee e ema m ea eeaeee a n 





1. (1900) 2 Bom. L.R. 394. 4. (1943) 1 M.L.J. 467 : A.LR. 1943 Mad. 526. 
2. A.LR. 1952 Cal. 849. 5. (1919) 37 M.L.J. 60 : I.L.R.42 Mad. 791. 
3. (1954) 2 M.L.J. 459. , 

* Crl.R.C. No. 124 of 1959 ba ' goth June, 1959. 


_ (Crl. R. P. No. 124 of 1959). 


ii} KAst THEVAR v. CHINNIAH KONAR (Somdsundaram, 7.). 535 


Held : The conditions necessary for the application of section 479-A, Criminal Procedure Code, 
are that the Court before it delivers judgment or at the time of delivering judgment must form 
an opinion that a witness is giving false evidence. A Court must come to a conclusion that a witness 
is committing perjury only when there are materials placed before it to justify that opinion. From 
a mere suggestion and denial the Court cannot come to a conclusion. 


Section 479-A and clause (6) thereof cannot apply to a case where it is only after the judgment 
was delivered that the necessary documents which will establish the falsity of the witness were obtained 
and it is only after the obtaining of the documents and after bringing them to the notice of the Court 
in the petition filed that the falsity of the evidence became apparent. 


Jai Bir Singh v. Malkhan Singh, A.I.R. 1958 All. 364 (S.B.) and Parshotam Lal v. Madan Lal, 
A.LR. 1958 Punj. 145 (D.B.), dissented. f 


' In re Ponneri Dasi Reddy, A.I.R. 1958 Andh. Pra. 657 and Abdul Jabar, In re (1958) M.L.J. 
(Crl.) 233 and Muniamma, In re (1958) M.L.J. (Crl.) 859, distinguished. 


Observations of Sadasiviah, J. in Nanjappa v. Chikkaramia, 1958 M.L.J. (Crl.) 491 (493) 


3 
dissented. 


Petition (disposed of on 30th June, 1959) under sections 435 and 439, Criminal 
Procedure Code, 1898, praying the High Court to revise the Order of the District 
Magistrate (J.) of Ramanathapuram at Devokattai, dated 9th December, 1958, in 
Crl.R.P. No. 29 of 1958, to set aside the Order of the Additional First Class Magis- 
trate, Devakottai, dated 17th September, 1958, in C.C. No. 98 of 1958. 


M. Srinivasagopalan, for Petitioner. 
S. V. Jayaraman, for Respondent. 
V. V. Radhakrishnan, for The Public Prosecutor, for State. 


The Court made the following 


Orver.—This is a revision filed against the order of the District Magistrate, 
Ramanathapuram, in Crl.R.P. No. 29 of 1958. 


‘Fhe circumstances under which this revision is filed are these : In C.C. No. 762 
of 1958, on the file of the Sub- Magistrate of Tirupattur, the petitioner herein, l.e., 
Kasi Thevar, was the third accused. The respondent herein, i.e, Chinniah Konar 
was examined as prosecution witness 4 in the case. On behalf of the petitioner 
herein P.W. 4 was cross-examined and in the cross-examination a suggestion was 
put, namely, whether P.W. 4 did not file a` tender in Keelasevalpatti Panchayat 
Board and whether the tender of the third accused (petitioner) was not accepted 
in preference to thåt of P.W. 4 and whether P.W. 4 did not give a petition against 
accused 3 in that case and the Executive Officer. The witness denied all these 
suggestions and stated that he filed a tender in Keelasevalpatti and that it was wrong 
to suggest that the tender of the third accused was accepted. He also added that 
it is wrong that he gave a petition against the third accused and the Executive Officer 
regarding that matter. He denied that he is speaking to a’ falsehood regarding 
that matter. C.C. No. 762 of 1958 ended in acquittal. The order of acquittal 
was passed on 19th May, 1958, . About-two months later, i.e., on 16th July, 1958, 
the petitioner herein, i.e, Kasi Thevar, after obtaining the necessary documents, 
put in a petition before the Sub-Magistrate who tried C.C. No. 762 of 1958, i.e., 
before the Sub-Magistrate, Tirupattur, stating that the respondent herein had com- 
mitted perjury in the previous case, i.e., C.G. No. 762 of 1958, and that a complaint 
should be laid against him for the offence of perjury. The Magistrate, after issuing 
notice to P.W. 4 in that case, that is, to the respondent herein, held an inquiry in the 
course of which the petitioner herein produced the relevant documents to establish 
that the respondent committed perjury in the previous case. The Court, after 
satisfying itself that the respondent committed perjury in C.C. No. 762 of 1958 when 
he made the statement that the third accused’s tender was not accepted in preference 
to his and that he made no complaint whatsoever, filed complaint under section 476, 
Criminal Procedure Code. The Additional First Class Magistrate, Devokattai, 
before whom the complaint was filed, dismissed the complaint holding that this 
complaint should have been filed under section 479-A, Criminal Procedure Code, 
and clause (6) of section 479-A is a bar to proceedings under sections 476 
to 479. Against the said order a revision was filed before the District Magistrate, 
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who, following the decision of the Allahabad High Court, in Jat Bir Singh v. Malkhan 
Singht, confirmed the order of the First Class Magistrate and dismissed the revision. 
It is against the said order that this revision has been filed. 


From the facts narrated above it is quite clear that when the Sub-Magistrate 
disposed of the case in C.C. No. 762 of 1958, i.e, when he delivered the judgment on 
19th May, 1958, there was no material from which he could have formed an opinion 
that the respondent had given false evidence. It was only a suggestion made by 
the petitioner herein to the respondent when he was in the witness box and the sugges- 
tion was denied by the witness. Beyond this suggestion and the denial by the wit- 
ness there was no other material brought to the notice of the Court from which the 
Court can form an opinion as to whether the witness was telling a falsehood or ' 
speaking to a truth. The suggestion may be well-founded or may be ill-founded. 
The denial may be right or may be wrong. It was in this state of uncertainty with- 
out any clinching circumstances to prove either way, that the evidence of the res- 
pondent as P.W. 4 had to be judged. ‘Thus, at the time when the Sub-Magistrate 
delivered the judgment, it cannot be said that the Magistrate had-material to form 
an opinion that the evidence of the respondent as P.W. 4,was false. 


Section 479-A, Criminal Procedure Code, so far as it is relevant for the purpose 
of this case is as follows: 

“Notwithstanding anything contained in sections 476 to 479 inclusive, when any Civil, Revenue 
or Criminal Court is of opinion that any person appearing before it as a witness has intentionally given 
false evidence in any stage of the judicial proceeding or has intentionally fabricated false evidence 
for the purpose of being used in any stage of the judicial proceeding. . . . . . it is expedient 
that such witness should be prosecuted for the offence which appears to have been committed by him, 
the Court shall, at the time of the delivery of the judgment or final order disposing of such proceed- 
ing, record a finding to that effect stating its reasons therefor and may, if it so thinks fit, after giving 
the witness an opportunity of being heard, make a complaint thereof in writing signed by the pre- 
siding officer of the Court, etc., etc.” ; : 

Clause (6) of this section is as follows : : 

“ No proceedings shall be taken under sections 476 to 479 inclusive for the prosecution of a 
person for giving or fabricating false evidence, if in respect of such a person proceedings may be taken 
under ihis section.” 

It is pointed out by Mr. Srinivasagopalan appearing for the petitioner that the 
Magistrate could not have formed an opinion about the falsity of the evidence of 
P.W. 4 at the time of the delivery of the judgment ; and, therefore, section 479-A 
will not apply. Further under the provisions of Clause (6), the bar to the procee- 
dings under sections 476 to 479, Criminal Procedure Code, comes in only when 
proceedings may be taken under the provisions of section 479-A. If proceedings 
could not be taken under section 4.79-A then the provisions of clause (6) do not ope- 
rate as a bar for proceedings under sections 476 to 479. 

Tt seems to me that there is considerable force in the above contention. Sec- 
tion 479-A, Criminal Procedure Code, itself clearly states : 

“When the Court is of opinion that any person appearing before it as a witness has intentionally 
given false evidence, the Court shall, at the time of the judgment or final order record a finding to 
that effect.” . 

The conditions, therefore, necessary for the application of section 479-A, are 
that the Court before it delivers its judgment or at any rate at the time of delivering 
the judgment must form an opinion that a particular witness or witnesses, is, or are, 
giving false evidence; if the Court could not form any opinion about 
the falsity of the evidence of the witness appearing before it, then certainly the Court 
cannot at the time of delivering its judgment, record any finding about the same: 
A Court can come to a conclusion that a witness is false only when there are materials 
placed before it to justify that opinion. If no materials were placed before the 
Court to enable the Court to form an opinion that a witness is giving false evidence, 
then certainly it could not form that opinion. From a mere suggestion and denial 
no Court will ever come to the conclusion that a witness by his denial is giving 
false evidence as the suggestion may be either well-founded or ill founded. The 
petitioner herein at the time when hẹ cross -examined the respondent was not in 
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possession of the necessary documents by which he could confront the witness that 
is, the respondent, and draw the attention of the Court as to how in the light of these 
‘documents he has given false evidence. It is only after the judgment was delivered 
‘that the necessary documents which will establish the falsity of the evidence of the 
respondent were obtained and it is only after the obtaining of those documents, and 
after bringing them to the notice of the Court in the enquiry on the petition filed 
by him, the falsity of the evidence of the respondent became apparent. Till those | 
documents were produced there was-no opportunity or occasion for the Magistrate 
ito form an opinion about the falsity of the evidence of the witness. It is, therefore, 
quite clear that at the time when the judgment was delivered the Magistrate was not 
in a position to form.an opinion and that is an essential pre-requisite for proceedings 
under section 479-A, Criminal Procedure Code. The circumstances namely that 
ithe Court must form an opinion about the falsity of the evidence, and, at the time 
of the delivery of the judgment it should have formed such an opinion are not present 
in this case. Section 479-A will not therefore apply to the facts of this case, and, 
if section 479-A will not apply to the facts of this case, certainly clause (6) cannot 
apply because clause (6) can be invoked only to cases to which section 4.79-A will 
apply. In this view I must hold that the orders of the lower Courts in dismissing 
‘the complaint are wrong. 


Learned counsel for the respondent relies upon the judgment of the Allahabad 
High Court in Fai Bir Singh v. Malkhan Singh1, (judgment of a single Judge) ; and 
the judgment of the Punjab High Court in Parshotam Lall v. Madanlal*, a decision 
‘of a Bench of that Court. With great respect to the learned Judges of those High 
‘Courts I am unable to agree with their reasoning as it seems to me that the section 
is very clear in its scope. The learned counsel also relied on three decisions of the 
Andhra Pradesh High Court and one decision of the Mysore High. Court. The 
‘three decisions of the Andhra Pradesh High Court are the decisions of Basi Reddi, J. 
"They are: In re Ponneri Dasi Reddi®, Abdul Jabbar, In ret, and Muniamma, In re, 
:and the decision of the Mysore High Court is Narajappa v. Chikkaramiah®, From 
‘the three decisions of the Andhra Pradesh High Court it is quite clear that the wit- 
ness after giving ‘the statements under section 164, Criminal Procedure Code, went 
back on their statement when they came to Court. There was, therefore, material 
for the Court to come to the conclusion that the witness was giving false evidence. 
‘The cases, therefore, exactly fell within the provisions of section 479-A and it was 
‘rightly pointed out in those decisions that in cases where section 4.79-A applies, under 
the provisions of clause (6) there was a bar to the proceedings under sections 4.76 
‘to 479. In Narajappav. Chikkaramiah®, the facts fully justified the conclusion arrived 
at by the learned Judge. There was one observation in the judgment of the 
Mysore High Court with which I must respectfully disagree. It is a judgment of M. 
‘Sadasiviah, J. and the observation is at page 493. It is as follows: 


“Once the person has appeared as a witness before the Court, then, it will be ‘the provisions of 
‘section 4.79-A of the Code that will be applicable and not any of the provisions contained in sections 
.476 to 479 of the Criminal Procedure Code.” 


With great respect, I must point out that this statement seems to be rather wide. 
It is not only that a person should appear as a witness in Court but he must further 
by his evidence drive the Court to form an opinion that he is giving false evidence. 
If at the time of the delivering of the judgment in the case the Court could not form 
‘any opinion that the witness was giving false evidence then, certainly, his mere 
-appearance as a witness will not justify the Court to take action under section 479-A. 
‘The section is limited in scope. But the observation seems to be very wide. I 
‘therefore respectfully dissent from that observation with this limitation namely that 
it is only when the Court can form an opinion that the witness is giving false evidence, 
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section 479-A, Criminal Procedure Code, will apply and not in all cases when a 
person appears as a witness. ; 


For the reasons mentioned above, I set aside the order of the lower Court and 
restore the complaint before the Additional First Class Magistrate, and the case 
will be transferred to the file of some other First Class Magistrate by the District 
Magistrate for disposal according to law. 


V.S. —— Order set aside and complaint restored. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SUBRAHMANYAM; 


Thanappa Goundar and others f .. Petitioners* 
v. . ° 
Sabapathy Goundar rae .. Respondent.. 


Criminal Procedure Code (V of 1898), section 145 (1)—Scope and applicability. 


In order that a dispute relating to possession of land might give jurisdiction to a Magistrate to 
take action under section 145 (1), Criminal Procedure Code, the dispute need not be one relatin 
to land or building claimed by a person as owner. Even the possession of a trustee or guardian will 
be protected under the provisions. So long as one person claims to be in possession to the exclusion 
of others and alleges that some other person seeks unlawfully by force to interfere with his possession, 
which, if it is likely to lead to a breach of the peace would justify and necessitate a Magistrate taking 
actions under section 145, Criminal Procedure Code. 

Petition praying that in the circumstances stated therein and in the affidavit 
filed therewith the High Court Court will be pleased to quash the proceedings in: 
M.C. No. 11 of 1959 on the file of the Court of the Executive First Class. Magistrate, 
Tindivanam. - 


K. Narayanaswami Mudaliar, for Petitioners. 
The Court made the following 


OrDpER.— This is an application to quash the proceedings now pending before 
the Executive First Class Magistrate, Tindivanam, in M.C. No. 11 of 1959 on his 
file under section 145 (1), Criminal Procedure Code. The respondent filed an appli- 
cation before the ‘Executive First Class Magistrate in April, 1959, alleging that he 
(the respondent) was in exclusive management of the affairs of a temple known as. 
Mariamman Koil in Nallur village as its trustee and Dharmakartha, that he had 
to perform certain festivals in the temple, that the petitioners herein were attempting 
by force to lock the doors of the temple and prevent the respondent herein from: 
performing the festivals and praying that the Sub-Inspector of Police, Bramadesam, 

‘be directed to enquire and report regarding the facts and that an order be 
passed directing the petitioners not to interfere with the respondent managing 
the ,temple,. and its properties and affairs. On the basis of that petition, the 
learned Executive First Class Magistrate issued a preliminary order under section 
145 (1), Criminal Procedure Code. He was of opinion that.a dispute likely to lead to: 
a breach of the peace existed relating to the possession of the temple and its proper- 

- ties. The petitioners filed a statement of claim. The petitioner’s case is that they 
and the respondent are in possession of the temple and its properties as joint trustees. 

- and that the respondent does not have a right to manage the temple and its affairs: 
as its sole trustee. Proceedings are now pending before the Executive First Class: 
Magistrate. 


The petitioners contended that the Executive First Class Magistrate does not: 
have jurisdiction to take action under section 145 (1), Criminal Procedure Code, 
regarding the subject-matter of this dispute. In support of that proposition, the 
petitioner’s learned counsel relies on Surendranath Banerjee v. Sashibushan Sarkar!. It 
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was held in that case that the right to perform the. pooja of an idol or to have a share 
of the offerings made to the idol could not be said to be a right to user of any land 
as explained in section 145, Criminal Procedure Code. In the case before us, the dis- 
pute does not relate to the right of performing pooja, or to any share in the offerings. 
made to the idol but to the management of the temple and its affairs. Basic to 
the right of management is possession of the temple building and its properties. A 
person who claims to be the sole trustee, claims thereby to be in exclusive possession 
‘of the temple and of its properties. Being in such possession, he claims that nobody 
else should interfere with his possession of the temple and its properties or with 
his right to manage the affairs of the temple or his acts of management. If some 
other person contests that claim and says that he and the former are joint trustees, 
then the claim of the person who contests is that the right to possession is vested not 
in the petitioner only but in the petitioner and the respondent, and that in fact both 
of them are in joint possession. Contentions of that kind immediately give rise to 
a dispute relating to possession. In order that a dispute relating to possession might 
give jurisdiction to a Magistrate to take action under section 145, Criminal Procedure: 
Code, the dispute need not be a dispute relating to land or building claimed by a person 
as owner, that is to say, as a person entitled to the full beneficial enjoyment. A dis- 
pute regarding possession may be a dispute regarding possession as trustee or as. 
guardian or in any other fiduciary capacity. So long as one person claims to be in 
possession to the exclusion of another and alleges that that other person seeks un- 
1 awfully and by force to interfere with the former’s possession and the latter asserts 
that he is in joint possession and is entitled to resist the former’s claim to exclusive 
p ossession, there is a dispute relating to possession, which, if it is likely to lead to a 
breach of the peace would justify and may indeed necessitate, a Magistrate taking 
action under section 145, Criminal Procedure Code. I am unable to agree with the 
petitioners’ learned counsel that the dispute in respect of which the learned Magis- 
trate is taking action (M.C. No. 11 of 1959) is not a dispute to which section 145, 
Criminal Procedure Code, could apply. 


The next contention urged on behalf of the petitioner is that there are pro- 
ceedings pending before the Deputy Commissioner for Hindu Religious and Chari- 
table Endowments relating to the rights of parties to trusteeship and that the pen- 
dency of those proceedings bars, under section 93 of the Madras Hindu Religiou- 
and Charitable Endowments Act, the jurisdiction of the Executive First Class Magis- 
trate to hold an enquiry under section 145, Criminal Procedure Code. The Deputy 
Commissioner for Hindu Religious.and Charitable Endowments does not. have juris- 
diction to pass any orders to prevent a breach of the peace. While proceedings. 
are taking place before him, peace should be maintained. The jurisdiction to pass. 

’ orders relating to prevention of breaches of the peace pertains exclusively to the 
magistracy. Therefore nothing that is pending before the officers of the Hindu 
Religious and Charitable Endowments Department could take away the jurisdiction.. 
of the Executive First Class Magistrate to take action under section 145, Criminal 
Procedure Code, or indeed furnish any justification for him for refraining from 
taking such action if the dispute relating to possession is such as might lead to a breach 
of the peace. The pendency of proceedings before the officers of the Hindu Re-. 
ligious and Charitable Endowments Department does not deprive the learned Exe- 
cutive First Class Magistrate of his jurisdiction to proceed with the enquiry pending, 
in M.C. No. 11 of 1959 on his file. 


This Petition is dismissed. 
R.M. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 


N. K. P. Thirupathi Chettiar and others - <. Petitioners* 


Madras Gaming Act (III of 1930), sections 5 and 6—Officer empowered to issue warrant for search himself 
conducting the search —Seizure of instruments of gaming—When evidence— Common gaming house ’°—What is. 


It is no doubt true that under section 5 of the Madras Gaming Act it is open to a Police Officer 
empowered to issue a search warrant to himself conduct the search instead of issuing a warrant to his 
‘subordinate. The instruments of gaming, if any, seized during such a raid would be evidence under 
‘section 6 of the Act in such cases also. 


But in order to raise the presumption under section 6 of the Act the officer issuing the warrant 
-or making a raid should be satisfied that the place was used as a common gaming house. Mere 
‘gaming in a place will not make it a ‘ common gaming house’ which has a particular meaning under 
the Act. ; 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 
1898, praying the High Court to revise the Judgment of the Court of the District 
Magistrate (J.), Tiruchirappalli in C.A. No. 121 of 1958 (C.C. Nos. 2053 to 2078 
of 1957 on the file of the Court of the Second Class Magistrate, Tirumayam). 


B. T. Sundararajan, for Petitioners. 
Miss Bhyme and V. V. Radhakrishnan, for the Public Prosecutor for the State. 
The Court made the following 


Orver.—These twenty-three petitioners are accused 1 to 9, 11, 12, 13, 15 and 
17 to 26 in C.C. Nos. 2053 to 2078 of 1957 on the file of the Second Class Magis- 
trate, Tirumayam. They were all convicted under section g of the Madras Gaming 
-Act and sentenced to pay a fine of Rs: 100 each. In addition accused 26 was con- 
victed under section 8 and sentenced to pay a fine .of Rs. 200. 


The accused are said to have been playing cards in a common gaming house 
run by accused 26. The Sub-Inspector raided the place and it is said that the Deputy 
Superintendent of Police also was in. the party of the police who raided the place. 
Instead of issuing a warrant under section 5 (1) of the Madras Gaming Act, under 
‘sub-section (2) of section 5, any police officer having power to issue a warrant under 
‘sub-section (1), may instead of doing so, himself exercise all or any of the powers 
exercisable under such warrant. The Deputy Superintendent of Police, therefore, 
instead of issuing a warrant may well exercise all or any of the powers exercisable 
under such warrant, that is, he can raid the place and seize the instruments of gaming 
and other things. In short instead of issuing a warrant to subordinate police officers 
by virtue of which a Sub-Inspector or other police officer below the rank of a Deputy ` 
Superintendent of Police can go to a common gaming house, arrest the persons and 
seize the instruments, the Deputy Superintendent of Police himself can go in person 
and raid that place. Under section 6, the instruments of gaming which are seized 
‘shall be evidence, that is, if they are seized in pursuance of a warrant under sec- 
tion 5. As the Deputy Superintendent of Police can himself go and seize the in- 
:struments without Issuing a warrant, the provisions of section 6 will be applicable 
to him if all the conditions mentioned in section 5 are satisfied. That is to say, the 
.Deputy Superintendent of Police must be satisfied and must have reason to believe 
that the place in question is used as a common gaming house. In his evidence he 
-does not say that he received information that the place was used as a ‘common 
gaming house.’ The offence under the Act is gaming in a “ common gaming ” 
house. Common gaming house is defined in the Act thus: 


“ Common gaming house means any house, room, tent, enclosure, vehicle. 1 
“whatsoever in which cards, dice, tables or other instruments of gaming are kept pa x any pane 
-or gain of the person owning, occupying, using or keeping such house, room, tent, enclosure, vehicle 
-vessel or place whether by way of charge for the use of instruments of gaming or of the house, room, 
a a a O 
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tent, enclosure, vehicle, vessel or place opened, kept, or used, or permitted to be opened kept or used 
for the purpose of gaming; . . .... .” i 


As it is difficult to prove that the person owning the premises is earning a profit 
out of it, a provision like section 6 is introduced. In order, therefore, to raise, if I 
may use the word, the presumption under section 6 that the various instruments- 
seized will be evidence that the place was used as a common gaming house without 
any further evidence about it, the officer issuing a warrant or making the raid shall 
satisfy himself that the place was used as a common gaming house. The expression 
“ common gaming house ” is used with a particular meaning given to it in the Act. 
Mere gaming in a place will not make it a common gaming house. The Deputy 
Superintendent of Police in his evidence merely says that he had information that 
' the place ‘was used occasionally asa gaming house. He does not say that he had 
information that the place was used as a common gaming house which is the essential 
pre-requisite for the issue of warrant. Nor does the Deputy Superintendent of 
Police say in his evidence that he was satisfied or he had reason to believe the in- 
formation given to him that the place was used as a common gaming house. In the 
circumstances, therefore, even if the Deputy Superintendent of Police raids the place 
along with the other police officers without issuing the warrant the necessary pre- 
sumption under section 6 cannot be drawn. But in this case the prosecution has 
put in P.W. 4 to prove by other evidence that accused 26 is running a common 
gaming house, that is to say, to establish that accused 26 is making a profit out of 
the game played in his house. If P.W. 4’s evidence is acceptable, then undoubtedly 
the place is run as a common gaming house, and whatever is seized will be evidence 
to show that the house is used as a common gaming house. He is a witness who has 
been once convicted ofrioting. He also says that he has given evidence in a murder 
case. ` A reading of his evidence does not impress one as evidence which could be 
accepted in a case of this nature. If therefore the evidence of P.W. 4 is excluded 
there is no other evidence to show that the place is used as a common gaming house. 
The presumption not being available in this case, and as there is no other evidence 
to show that the place is used as a common gaming house, the fact that these accused 
were merely playing cards would not amount to gaming in a common gaming house. 
There is nothing wrong and no offence is committed if a number of persons join 
together and play cards even if the stakes are high unless the game is played in a 
common gaming house. Since it is not proved by evidence under section 6, for 
the reasons I have already mentioned, it cannot be said that the offence has been 
brought home to these accused. 


: The convictions and sentences of these accused are, therefore, set aside and the 
accused are acquitted and the fines if paid will be refunded. 


The monies and other articles seized from the various persons will be returned 
to them. 


R.M. — Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMASUNDARAM. 
Nijam Mohideen alias Rajan Mohamed and others .. Petitioners” 


Constitution of India (1950), Article 134 (1) (c)—“ Final order ”—Order on bail application—Application 
z aleave to appeal to the Supreme Court—Maintainability. 


An order on a bail application, whether granting or refusing of bail to an accused, is not a “final 
order ” falling within Article 134 (1) (e) of the Constitution, as it does not decide the issue between 
the parties and as it does not result either in conviction or in acquittal of the accused. Hence Article 
134 (1) (c) will not apply and an application for the grant of a certificate for leave to appeal to the 
Supreme Court frorn such order is incompetent. 


Krishna v. State, (1955) M.W.N. (Crl.) 114 and Dhanalakshmi v. Income-tax Officer, A.I.R. 1958 
Mad. 151, applied. , 
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‘Petition praying that in the circumstances stated therein the High Court: will 
be pleased to issue a certificate that this is a fit arid proper case for leave to appeal 
to the Supreme Court of India against the order of the High Court, dated 21st July, 
1959 and made in Crl.M.P. No. 887 of 1959 presented for the release of the 
petitioners therein on bail pending enquiry in P.R.C. No. 1 of 1959 on the file of 
the Court of the Additional I Class Magistrate, Cuddalore. 


V. Gopinathan, for Petitioners. 
M. Narayanamurthy, for the Public Prosecutor on behalf of the State. 


The Court made the following 


Orper.—This is an application for leave to appeal to the Supreme Gourt against 
the order passed by me in Crl.M.P. No. 887 of 1959 refusing bail to the petitioners. 
"The office has put up a note pointing out that such, an application does not lie. 
"This matter has been posted for orders on the note put up by the office. The question 
is whether such an application lies. 


This is presented under Article 134 (1) (c) of the Constitution. Under Article 
134 (1) an appeal shall lie to the Supreme Court from any judgment, final order or 
sentence in a criminal proceedings of a High Court. _The question is whether an 
order passed in the above Criminal Miscellaneous Petition is a final order. The 
Explanation to Article 132 states that the expression “final order” includes an 
order deciding an issue which if decided in favour of the appellant, would be suffi- 
cient for the final disposal of the case. An order on a bail application, even if it is 
in favour of the petitioners, would certainly not decide the case in their favour, that 
js to say, will not result in an acquittal. It is well known that an order releasing 
the accused on bail can be cancelled subsequently. Equally an order refusing bail 
at one stage may also be modified subsequently by an order directing the petitioners 
to be released on bail. The principle laid down in Krishna v. Statet, and Dhana- 
lakshmi v. Income-tax Officer?, will apply with equal force to an order on a bail petition 
as it cannot be said to be a final order in as much as it does not decide the issue bet- 
ween the parties and as it does not result either in conviction or acquittal of the 
petitioners. This not being a final order, Article 134 (1) (e) will not apply. 
‘Therefore this petition is incompetent and is rejected. 


P.R.N. Sree Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mnk. P.V. RAJAMANNAR, Chief Justice AND Mr. JUSTICE GANAPATIA PILLAI. 


Council of Institute of Chartered Accountants of India .. Referring Authority* 
v. 

V. Rajaram of Messrs. V. Rajaram & Co., Chartered 

i Accountants .. Respondent. 


Chartered Accountants Act (XXXVIII of 1949), section 21 (2), clause (1) of Schedule—Verification of the 
assets of a company—Duties of a statutory auditor. 


The auditor should himself verify the assets of the company of which he had been appointed 
auditor. His duty in verifying the assets is two-fold, i.e., whether they really existed at the relevant 
date and whether they are valued properly. . 


The conduct of the auditor in certifying that he had himself not verified the securities and docu- 
` ments relating to the book-debts but had accepted the report of the special examiners appointed for 
that purpose by the directors of the company is disapproved. 


The practice in respect of the audit of several Nidhis, the auditor not doing verification of the 
assets himself but relying upon the verification done by special examiners appointed by the company 
‘itself has ‘to be condemned. oe i 





1. 1955 M.W.N. (Cr.) 114. 


] 2. A.LR. 1958 Mad. 151. 
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Controller of Insurance v. H. C. Das, A.I.R. 1957 Cal. 387 and R.C. No. 56 of 1956 (Madras High 
Court) referred. 


Case referred to the High Court under section 21 of the Chartered Accoun- 
tants Act and in the matter of V. Rajaram of Messrs. V. Rajaram & Co., Charter- 
ed Accountants, 50, Thambu Chetty Street, Madras-1. 


R. Ramamurthi Ayyar, Advocate, for the referring authority. 
S. Swaminathan and T. V. Viswanatha Ayyar, for Respondent. 


The Judgment of the Court was delivered .by 


Rajamannar, C. J.—This is a reference to us under section 21 (2) of the Chartered 
Accountants Act on the report of the Disciplinary Committee of the Council of the 
Institute of Chartered Accountants of India in proceedings taken against the 
respondent-auditor on a complaint preferred by the Central Government in the 
following circumstances. The respondent is a member of a firm of Chartered 
Accountants in Madras, who are appointed auditors of the Adambakkam 
Janopakara Saswatha Nidhi Ltd., carrying on business in Alandur. The audit 
related to the period ending 31st March, 1957. The actual audit was done by 
V. Rajaram, the respondent, a partner of the audit firm. In the audit report 
by the respondent, dated 31st May, 1957, we find the following statement : 


“ We have not verified the securities and documents relating to the Book Debts, but have accepted 
the report of the Special Examiners who were appointed for the purpose by the Directors.” 


To understand this it is necessary to refer to Article 103 of the Articles of Asso- 
ciation of the Nidhi. That runs as follows: 


“ The Secretary shall appoint every year two persons either from the Directors or from the Mem~ 

bers to examine the title-deeds, documents and other records in respect of immovable properties 

- mortgaged and jewels and cash balances in possession of the Nidhi and to inspect the properties, and 

the said examiners shall inspect the properties personally and make a report thereon within one month 
preceding the Annual General Meeting of the Nidhi. Ba ea eon 


The ‘charge against the respondent was that he had failed to discharge one of 
the important duties of an auditor, namely, the verification of the assets of the Com- 
pany. It was not sufficient for the auditor merely to verify the correctness of the 
balance-sheet as shown by the books ; he should verify by actual inspection or by 
other evidence at his disposal the existence of the assets. It was not enough for 
the auditor to ‘make the qualified report in the manner above-mentioned. ‘The res- 
pondent was, therefore, guilty of gross negligence in the discharge of his professional 
duties within the meaning of clause (1) of the Schedule to the Chartered Accouns 
tants Act. So ran the complaint. 


The respondent submitted that he had accepted the report of the special exa- 
miners appointed by the Board of Directors in accordance with Article 103 cited 
above and that he had clearly stated in the report that he had not himself verified 
the securities and the documents relating to the book-debts. He submitted that 
in doing so he was only acting in accordance with the practice prevalent in the 
matter of audit of such institutions, that is, Nidhis, and was under a bona fide belief 
that in view of Article 103 of the Articles of Association of the Company, he was 
entitled to rely upon the certificates of the special examiners in the matter of the 
verification of the securities. The respondent pleaded, therefore, that he had acted 
with reasonable care and diligence and he was not guilty of any misconduct under 
clause (q) of the Schedule to the Act. 


The Disciplinary Committee of the Council held that the fact that the Com- 
pany had provided for internal check for the purpose of verifying the securities would 
not absolve the auditor from doing what was undoubtedly one of his duties, namely, 
to himself verify the securities. “The Comntittee was unable to find a universal prac- 
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tice of the auditor placing reliance on the report of the special examiners appoint- 
ed by the company, but was willing to accept that there were instances in which 
that practice was being followed. The Committee was, however, clear on this point 
namely, that even if such practice was in vogue, it was not a correct practice, and 
the duty of an auditor in regard to the verification of assets, which is an onerous 
duty, cannot be deemed to be sufficiently discharged by not doing that duty, so 
to say, and by relying on the report of any person or persons appointed by the 
company itself to conduct an internal check. The Committee concluded thus : 


. this practice followed by some of the auditors in the case of Nidhis, of not 


doing the verification of the securities themselves, but of relying upon the verification done by special 
examiners, is a wholly improper practice, and it must be discontinued forthwith. This practice is not 
in conformity with the audit procedure and responsibilities of an auditor.” . 


.We have heard Mr. R. Ramamurthy Ayyar, learned counsel for the Institute 
of Chartered Accountants, and the learned counsel fòr the respondent auditor and 
we are happy to say that both were agreed on what should be the duty of an auditor. 
That is that he should himself verify the assets of the company of which he had been 


appointed auditor. 


Mr. Swaminathan, learned counsel for the respondent, drew our attention to 
passages in one of the leading text-books, Spicer and Pegler’s ‘ Practical Auditing ’ 
which dealt with internal audit and the relationship between the internal auditor 
and a statutory auditor. At page 25 of the 12th edition of this book the following 
passage occurs and Mr. Swamination placed reliance on it: 


“ There also exists considerable scope for mutual assistance between the two auditors in the 
planning of their respective audits. Where the statutory auditor is satisfied that the internal auditor 
has adequately covered part of the work which the statutory auditor would otherwise do, he may be 
able to reduce the extent of his examination of detail ; and consultation between the two auditors 
may enable the internal auditor to refrain from carrying out work which he would otherwise do but 
which, having regard to the examination which the statutory auditor considers he must make in any 


event would result in duplication ”. 


This passage must be understood in the proper context by the distinction which 
the learned authors themselves make between internal check and internal audit. 
The internal check is most often carried out by the employees or directors of the 
company and it consists in checking the day-to-day transactions which operate con- 
tinuously as part of the routine system. The internal audit is conducted by a quali- 
fied auditor ; only, these auditors are generally in the employment of the company. 
They are not independent auditors. Indeed the learned authors pointed out that 
one of the duties of an internal auditor would be to see how far the system of internal 
check is operating satisfactorily. It is also pointed out that even when there is an 
internal auditor, it is for the statutory or independent auditor to decide whether 
and to what extent he can rely on the work of the internal auditor in order to re- 
duce the extent of his own examination of detail, and his decision will depend upon 
his judgment on the facts of each case, having regard in particular to the extent 
and efficiency of the internal audit, the experience and qualifications of the chief 
internal auditor and his staff and the character of their reports, and the authority 
vested in the chief internal auditor. We are not concerned in this case with the 
mutual relation between an internal auditor and an independent statutory auditor 
because it cannot be said that the special examiners appointed under Article 103 
of the Articles of Association of the Company are in any sense internal auditors. 


Mr. Ramamurthy Ayyar drew our attention to a passage in the ‘Principles and 
Practice of Auditing’ by J. R. Batlibby, gth edition, in which emphasis is laid 
on the auditor’s duty in verifying the assets. The auditor’s duty in verifying the 
assets is two-fold. ` 


“ He must satisfy himself that they reall existed at the date ofthe Bal heet 
free from any charge, and that they have been properly valued ”, oan ae ee 


In Spicer and Pegler’s ‘Practical Auditing’ it is pointed out that the veri- 
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fication of loans on security involves not only an examination of the loan account 
in the ledger, but also of the security lodged, in order that the auditor can satisfy 
himself that the loan is properly secured, and that there is a reasonable margin. 
between the amount of the loan and the value of the security. These duties are 
also adverted to at length in Controller of Insurance v. H. C. Dast, by the Calcutta 
High Court. Referring to verification of cash this Court had occasion to point 
out the duties of an auditor in R,C. No, 56 of 1951. We had there observed that 
the mere certificate from the Managing Agents that they had cash with them could 
not absolve an auditor from his duty to make the verification himself, and the method 
of verification which only consisted in accepting the report of the Managing Agents 
is against the accepted audit practice and principle. ' 

We are in entire agreement with the observations of the Disciplinary Committee 
in condemning the practice which appears to exist in respect of the audit of several’ 
Nidhis, viz., the auditor not dojng verification of securities himself but relying upon 
the verification done by special examiners: appointed by the company itself. It 
follows that we disapprove of the conduct of the respondent auditor in certifying 
that he had himself not verified the securities and documents relating to the book 
debts but had accepted the report of the special examiners who had been appointed 
for the purpose by the Directors. 

Obviously there is no question of mala fides in this case. There is evidence that 
a practice did exists in regard to some of the Nidhis at any rate of accepting the re- 
port of the special examiners. It is not suggested that there was any collusion bet- 
ween the auditor and the Directors of the Company. In these circumstances, apart 
from expressing our disapproval, we do not think thatthe case calls for the award 
of any punishment as such to the respondent auditor. 


V.S. — Orders accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice BALAKRISHNA AYYAR. 


South Arcot Electricity Distribution Co., by Director in-charge 
V. N. Krishnaswami . .. Petitioner* 
` n l 
Elumalai and others w .. Respondents. 
_ Industrial Disputes Act (XT V of 1947), section 33-C—Scope of —Furisdiction of Labour Court or Industrial 
Tribunal under to determine the amount due to workman. 

Before section 33-C (1) of the Industrial Disputes Act can take effect the money claimed by a 
workman must be due i.e., it must have become payable. And no money can be said to be due or 
payable before the amount of it is ascertained.. Hence sub-section (2) of the section refers to a stage 
anterior to that provided for in sub-section (1). The distinction between the two is while sub- 
section (2) provides for the determination of the amount due sub-section (1) provides for collection 
of the amount:so determined. A Labour Court has jurisdiction to entertain a petition by the work- 
men to determine the quantum of compensation or any other amount due to them. All that is ex- 
oo from the scope of sub-section (2) are benefits which are not capable of being computed in terms 
of money. 

_ Petitions under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed in W.P. No. 820 of 1958, the High Court 
will be pleased to issue a writ of prohibition prohibiting the 4th respondent herein . 
from enquiring into the petitions C.P. Nos. 76, 121, 703, 729, 330, 213 and 681 of 
1957- 

_K. Rajah Ayyar, M. Ranganatha Sastri and S. Bhaskaran, for Petitioner in all the 
petitions. i 

S. Mohan Kumaramangalam, for 1st Respondent in W.P. No. 820 of 1958. l 
R. Ramasubbu Iyer, R. Gopalan, A. D. Sitharaman and B. R. Dolia, for the rst 
Respondent in W.P.» Nos. 842 to 847 of 1958. 





1. AIR. 1957 Cal. 387. 
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T. Venkatadri, for the 2nd Respondent in W.P. Nos. 820 and 842 to 847 of 1958. 


The Additional Government Pleader (K. Veeraswami), for Respondents 3 and 
4 in W.P. Nos. 820 and 842 to 847 of 1958. 


The Court made the following 


Orpver.—The questions for determination in all these writ petitions are the 
same, and, I shall, therefore, deal with them together. 


With effect from 1st June, 1957, the Government of Madras took over the under- 
taking of the South Arcot Electricity Distribution Company Ltd. They did so in 
exercise of the powers conferred on them by Madras Act (XXIX of 1954). One con- 
sequence of this taking over was that by virtue of section 6 of the Act all the pro- 
perties of the company and all its rights, liabilities and obligations as on, the vesting ` 
date, subject to certain provisos, vested in the Government. Some time after they 
took over the undertaking the Government transferred it to the Madras State 
Electricity Board. The taking over of the undertdking of the Company by the 
Government had another consequence which was probably not anticipated. Sec- 
tion 25-F¥F' of the Industrial Disputes Act as it stood in 1956, that is to say, before 
it was amended by Central Act XVIII of 1957, provided that no workman would be 
entitled to compensation by reason merely of the fact that there had been a change 
of employers in any case where the ownership or management of the undertaking 
in which he was employed was transferred, whether by agreement or by operation 
of law from one employer to another, provided certain conditions referred to later 
on in the section were satisfied. Central Act XVIII of 1957 recast the section and 
provides in positive terms that where the ownership or management of an undertaking 
is transferred, whether by agreement or by operation of law, from one employer to 
another, every workman who had a continuous service of not less than one year 
shall be entitled to notice and compensation as if he had been retrenched, unless 
certain conditions are satisfied. A large number of the employees of the under- 
taking which the Government took over from the South Arcot Electricity 
Distribution Company, Limited considered that they were entitled to retrench- 
ment compensation and certain other benefits referred to in section 25 of the 
Industrial Disputes Act, and to enforce their claims they filed petitions before the 
Labour Court, Madras. To these proceedings the South Arcot Electricity Distri- 
bution Company Ltd., the {State of Madras and the Madras State Electricity 
Board were made parties. x 


Before the Labour Court the Company, the Government and the Electricity 
Board took the preliminary objection that the Labour Court had no jurisdiction 
to enquire into the claims. By an order pronounced on grd October, 1958, the 
Labour Court overruled the objection and posted the petitions for further enquiry. 
The present writ petitions have been filed to quash this order of the Labour Court. 


A substantial portion of the arguments before me turned on the scope, design 
and”purposes of section 33-C of the Industrial Disputes Act, and, it will therefore 
be convenient if I were to set it out in full. . 


Section 33-G. Recovery of money due from n employer—(1) Where any money is due to a wor kman 
from an employer under a settlement or an award or under the provisions of Chapter V-A, the work- 
man may, without prejudice to any other mode of recovery, make an application to the appropriate 
Government for the recovery of the money due to him, and if the appropriate Government Is satisfied 
that any money is so due, it shall issue a certificate for that amount to the Collector who shall proceed 
to recover the same in the same manner as an arrear of land revenue. 

(2) Where any workman is entitled to receive from the employer any benefit which is capable 
of being computed in terms of money, the amount at which such benefit should be computed may, 
subject to any rules that may be made under this Act, be determined by such Labour Court as may 
be specified in this behalf by the appropriate Government, and the amount so determined may be 
recovered as provided for in sub-section (1). f 

(3) For the purposes of computing the money value of a benefit, the Labour Court may, if 
it so thinks fit, appoint a Commissioner who shall, after taking such evidence as may be necessary, 
submit a report to the Labour Court and the Labour Court shall determine the amount after consider- 
ing the report of the Commissioner and other circumstances of the case.” 


The arguments of Mr. Rajah Ayyar, the learned advocate for the company, 
so far as they related to this section, may be thus summarised. ‘The benefits whch 
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a workman or employee is entitled to, may be placed in two broad categories, mone- 
tary benefits and non-monetary benefits. Into the former category would fall claims 
like those relating to arrears of pay, differences between scales of pay and the like. 
Into the latter category would fall claims relating to, or arising out of say, sickness, 
injuries suffered during the course of the employment, loss of various facilities and 
conveniences and the like. Sub-section (1) of section 33-C applies to monetary bene- 
fits. Sub-section (2) of section 33-C applies to non-monetary benefits. The claims 
made in the present case are wages for the period of the notice to which the peti- 
tioners say they are entitled, and compensation computed at the rate of fifteen days’ 
average pay for every year of completed service. These are monetary benefits and 
therefore fall within’ the scope of the first sub-section and not of the second sub- 
section of section 33-C. The Labour Court has, therefore, no jurisdiction in the 
matter. 

_ If it be replied that sub-section (1) of section 33-C does not contemplate any 
enquiry by Government then such a reply must be held to be unsound because in 
Beharijt Mills v. State!, it was held by the Patna High Court : 


“ The newly inserted section 33-C (1) expressly grants power to the appropriate Government 

to make an enquiry about the legal liability of the employer to pay compensation under any provi- 
sions of Chapter V-A ”. 
Mr. Rajah Ayyar also referred to the decision of the Supreme Court in S. S. 
Shetty v. Bharat Nidhi Lid.*, where their Lordships had to consider the scope of sec- 
tion 20 of the Industrial Disputes (Appellate Tribunal) Act, 1950, the language of 
which is substantially similar to the language of section 33-C (1) and (2). On page 
17 the following observations appear : 

“ Any money which is due from an employer under the award can by virtue of the provisions of 
section 20 (1) of the Act be recovered by the appropriate Government on an application made to it 
by the workman. Where however any benefit which is not expressed in terms of money is awarded 
to the workman under the terms of the award it will be necessary to compute in terms of money the 
value of that benefit before the workman can ask thé appropriate Government to help him in such 
recovery. Section 20, sub-section (2) provides for the computation in terms of money of the value 
‘of such benefit and the amount at which such benefit should be computed is to be determined by the 
Industrial Tribunal to which reference would be made by the appropriate Government for the 


purpose ”. 

In respect of this decision it is enough to say that their Lordships did not decide 
that only claims relating to benefits which are non-monetary in character can be 
investigated under section 20 (2). What they said was that when a computation 
has to be made, it has to be done under section 20 (2), and these observations would | 
apply with equal force both to benefits which are monetary in character and to 
benefits which are non-monetary in character. 

So far as the observations of the Patna High Court are concerned, with respect 
I find it difficult to agree. I am unable to find in section 33-C (1) words which 

ressly grant power to the appropriate Government to make any enguiry “ about 
the legal liability of the employer to pay compensation under any of the provisions 
of Chapter V-A ”. 

What sub-section (1) of section 33-C provides for is this: Money may be due 
to a workman from an employer in pursuance of a settlement reached in the course 
of conciliation proceedings. Money may be due to him in pursuance of an award 
made by a Tribunal. Money may also be due to him for lay off and retrenchment. 
Now, if any money is due to a workman in respect of any of these claims, then the 
workman concerned is given leave to make an application to the Government for 
the recovery of the money due to him. Then if the appropriate Government is 
satisfied that the money is due, an obligation is imposed on it to issue a certificate 
to the Collector who would thereafter proceed to recover the money as if it were 
an arrear of land revenue. Before section 33-@ (1) can take effect the money must 
be due ; that is to say it must have become payable. Obviously no money can 
become due or payable before the amount of it is ascertained. This sub-section 
-therefore relates to a stage in the proceedings where the amount due to the employee 
ey So ee ee aaaaaaaaaaaaaaaŘauaauaaaaaaasaaasasassstltla 
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or workman has been quantified and determined. No doubt the appropriate 
Government has to be satisfied that the money is due to the workman. But then,, 
this sub-section does not say that the satisfaction is to be reached as a result of any 
enquiry conducted by the Government itself. If on the documents produced before: 
it the Government is satisfied that the money is due, it can take action. If I may 
use an analogy drawn from civil proceedings, the position of the Government at this. 
stage would be that of an executing Court. The amount due to the workman must 
have been determined previously. The only questions that Government could 
investigate at this stage would be questions arising from pleas like payment or satis-. 
faction. Sub-section (2) of section 33-C however refers to a stage anterior to that 
provided for in section 33-C (1). Again, to borrow the analogy from civil procee-- 
dings, the stage referred to here is the stage of enquiry or trial at the end of which 
alone would it be possible to say whether any sum is due to a workman and if so how 
much. Under sub-section (2) when any workman claims that any money is due 
to him the value of which can be computed in terms of money then he can go to: 
the Labour Court and apply that the amount be determined. After the Labour- 
Court has ascertained the amount, the workman, armed with the order of the Labour- 
Court, may go to the Government artd ask the Government to recover the money 
through the Collegtor as if it were an arrear of land revenue. The distinction bet-. 
ween the two sub-sections is the distinction between determination of the amount and 
the recovery of the amount is brought out by the concluding words of sub-section (2) 
which runs : 


“ the amount so determined may be recovered as provided for in sub-section (1) ”. 


These words make it fairly plain that sub-section (2) provides for the determi-. 
nation of the amount and sub-section (1) for the collection of the amount. AlL 
that is excluded from the scope of sub-section (2) are benefits which are not capable 
of being computed in terms of money. 


I have already said that section 20 of the Industrial Disputes (Appellate Tri-- 
bunal) Act, 1950, is in substantially similar terms to sections 33-C (1) and 33-C (2) 
of the Industrial Disputes Act. The question whether sub-section (2) of section 
20 of that Act related only to benefits which are not monetary in character, or 
whether it comprehended monetary benefits also was considered by Rajagopalan, J., 
in Rajamani Transport Ltd. v. Collector of Tiruchirapallit, The learned Judge observed -. 


. “ The further contention was that the statutory provision (ie., section 20 (2) of the Industrial 

Disputes (Appellate Tribunal) Act necessarily implied only evaluation of a benefit other than a pecu- 
niary benefit to which a worker was entitled under the terms of the award. I am unable to accept 
such a restricted construction of the language of section 20 (2). The section speaks of “ computa- 
tion” and not merely of a commutation of a benefit, commutation might imply that it was a benefit 
other.than a pecuniary benefit that was contemplated. The expression “benefit” in section 20 (2) 
of the Act is,"in my opinion, wide enough to include within its ambit any benefit which has accrued 
to the worker under the terms of a valid and enforceable award.” 


With this conclusion I am in respectful agreement. I would at this stage refer 
to the decision of the Supreme Court in Kasthuri and Sons v. Salivateswaran?. ‘That 
case arose under the Working Journalists (Conditions of Service and Miscellaneous. 
Provisions) Act, 1955. Section 17 of that Act is, to the extent now material, similar 
in terms to sub-section (1) of section 33-C, and it provided : 


“ Where any money is due to a newspaper employee from the employer under any of the provi-- 
sions of this Act,......-.eeee0. 


the newspaper employee may........e-..-eeceeeectenes i , 
make an application to the State Government for the recovery of the money due to him, and if the 
State Government or such authority as the State Government may specify in this behalf is satisfied 
that any money is so due, it shall issue a certificate........ ” 


Dealing with that the Court observed : 


<“ On the other hand, the case for the petitioner is that the section provides for a procedure to 
recover the amount due from an employer, not for the determination of the question as to what amoung- 
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‘is due. The condition precedent for the application of section 17 is a prior determination by a 
-competent authority or the Court of the amount due to the employee from his employer. It is only 
if and after the amount due to the employee has been duly determined that the stage is reached of 
recovering that amount and it is at this stage that the employee is given the additional advantage 
provided by section 17 without prejudice to any other mode of recovery available to him. Accord- 
ing to this view, the State Government or the authority specified by the State Government has to 
hold a summary enquiry on a very narrow and limited point : Is the amount which was found due 
to the employee still due when the employee makes an application under section 17, or has any 
‘amount been paid, and, if yes, how much still remains to be paid ? It is only a limited enquiry 
of this type which is contemplated by section 17. Within the scope of the enquiry permitted by this 
section are not included the examination and decision of the merits of the claim made by the 
employee. When the section refers to the application made by the employee for the recovery of the 
money due to him, it really contemplates the stage of execution which follows the passing of the 
decree or the making of an award or order by an appropriate Court or authority. In our opinion, 
the construction suggested by the petitioner should be accepted because we feel that this construc- 
tion is more reasonable and more consistent with the scheme of the Act.” 


Mr. Rajah Ayyar finally referred to sub-section (3) of section 33-C which em- 
powers the Labour Court, if it thinks fit, to appoint a Commissioner for the purpose 
of computing the money value of a benefit claimed by an employee. This provision 
said Mr. Rajah Ayyar, suggests that the scope of section 33-C (2) is limited to non- 
monetary benefits. I am unable to agree. The existence of this provision only 
shows that under section 33-C (2), the Labour Court may be called upon to investi- 
gate non-monetary benefits also. It does not suggest that only claims to monetary 
benefits can be investigated under this sub-section. As I said before, the line of 
division between sections 33-C (1) and 33-C (2) would be analogous to that between 
execution proceedings and trial proceedings. Under section 33-C (2) the amount 
due has to be determined and under section 33-C (1) the amount so determined, 
may be recovered. 


Mr. Rajah Ayyar also referred to the decision of Rajagopala Ayyangar, J., in 
C. B. R. Ratnam and Co. v. Ekambaram}. I do not think that this case helps the 
contention of Mr. Rajah Ayyar at all. There the learned Judge was dealing with 
section 25-I of the Act which enabled money due from an employer to be 
recovered as an arrear of land revenue by the appropriate Government on an 
application made to it by the person entitled to the money. That section has been 
repealed. The learned Judge then commented on the absence in the Act : 

“ of any machinery for determining the questions which would obviously arise in cases of dis- 
‘pute ; (i) was the workman who makes the claim ‘ retrenched’ so as to give rise to the statutory 
liability : (ii) the determination of the facts which underlie the computation of the amount of com- 


pensation under section 25-F (b). There might be disputes between the employer and the workman 
as regards both these matters.” 


This omission the Legislature apparently sought to make good by introducing 
section 35-C in 1956. 

Mr. Rajah Ayyar next put forward an argument in alternative. He pointed 
out that section 33-Q (2) begins: 


“ Where any workman is entitled to receive from the employer any benefit, etc.” 


and he said that the use of the word “ entitled ”’ indicates that the sub-section re- 
lates to the stage when the title of the workman to receive the money has been al- 
ready established. Where there is a controversy about the claim of the workman 
some competent authority must have decided that his claim is good. It is only 
thereafter that the Labour Court can proceed to determine how much the amount 
due is. ‘This construction which Mr. Rajah Ayyar invited me to put on the section 
would produce some very surprising results. If a workman for instance were to 
claim retrenchment compensation and his claims were to be disputed then only 
two courses would be open to him to recover his money. He must persuade the other 
employees to take up his cause and raise an industrial dispute, and, after such a 
dispute is raised, the Government must be moved to refer the dispute to the appro- 
priate Labour Court or Tribunal. Alternatively he must go to a regular civil Court 
and file a suit. If an industrial dispute is raised and the matter is referred to the 
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appropriate Labour Court or Tribunal, then that Court or Tribunal could deter- 
mine how much money is payable to the workman, and, ‘there would be no need 
to refer the issue back to the labour Court under section 33-C (2). Again, if the 
workman has got to go to a civil Court that Court can also determine the amount 
of compensation due to the workman assuming of course that he is entitled to com- 
pensation. The argument of Mr. Rajah Ayyar would require that after having 
obtained a decision from the civil Court to the effect that he is entitled to compen- 
sation the workman must go to the Labour Court and ask that Court to determine 
how much the amount is. Now, one purpose of the Industrial Disputes Act is to 
set up a special machinery which would expeditiously dispose of disputes between 
employers and employees and also the claims of workmen, It will be noticed that 
the numerous amendments made to the Act subsequent to 1947 have progressively 
increased the rights and facilities conferred on workman. The arguments. of Mr. 
Rajah Ayyar would, it seems to me, run counter to the whole scheme of the Act 
and the various amendments incorporated in it from time to time. 


The next important contention of Mr. Rajah Ayyar was along these lines. Sec- 
tion 7 of the Act empowers the appropriate Government to constitute one or more 
Labour Courts. Such Labour Courts have jurisdiction to adjudicate industrial dis- 
putes relating to matters specified in the Second Schedule to the Act. Labour Courts 
can also perform such other functions as may be assigned to them under the Act. 
Then there is section 7-A which empowers the appropriate Government to consti- 
tute one or more Industrial Tribunals. These Tribunals would have jurisdiction 
to decide industrial disputes whether they relate to matters specified in the Second 
Schedule or the Third Schedule. The point is that if a matter falls in the Third 
Schedule it is only the Industrial Tribunal that would have jurisdiction and not the 
Labour Court. if we turn to the Third Schedule we find there “ retrenchment of 
workmen and closure of establishment ” enumerated as the roth item. So questions 
of retrenchment afe within the exclusive jurisdiction of Industrial Tribunals. ‘The 
Labour Court, which is the Court referred to in section 33-C (2) has, therefore, no 
jurisdiction in the matter. 

It appears to me that a fallacy is involved in this reasoning. The Second and 
Third Schedules to the Act would become relevant and the jurisdiction connected 
with the matters enumerated in those schedules would spring into existence only 
when there is an industrial dispute. Where there is no industrial dispute at all 
there is no scope for referring either to the Second Schedule or to the Third Schedule. 
That being so, it cannot be said that the jurisdiction of the Labour Court is ousted 
by reason of the fact that retrenchment of workmen is referred to as the roth item 
in the Third Schedule. There is no industrial dispute in the present case. Every 
individual workman has made his own application and, there being no industrial 
dispute, the Third Schedule does not come into consideration at all. 


Under section 7 Labour Courts are empowered to adjudicate on matters 
referred to in the Second Schedule should an Industrial dispute arise in relation to 
any of those matters ; in addition they-are given power to perform “such other fanc- 
tions as may be assigned to them under this Act ”. Under section 33-C (2) the Labour 
Court is expressly empowered to deal with claims of the kind that have been pre- 
ferred before it. This objection also fails. 

The Labour Court therefore has jurisdiction to entertain the petitions filed by 
the workmen. 

One thing, however, I must make clear. As I understand their case to be, 
the position of the Government and of the Electricity Board at this stage is that they 
are not bound to pay to the workmen any sum in pursuance of their present claims 
and that even if it be found that the South Arcot Electricity Distribution Company 
is bound to do so, they would not be liable to make good the amount of such pay~, 
ments to the company. On the other hand, the case of the company is not merely 
that they are not bound to pay these amounts to the workmen, but that in case it 
is eventually held that they are bound to pay them by virtue of section 6 of Madras 
Act XXIX of 1954 that liability would fasten on the Government. “ The disputes 
between the Company and the’Government inter se would. not be within the juris- 
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diction of the Labour Court. That controversy will have to be disposed of outside 
the Industrial Disputes Act. ; 


In the result, these petitions are dismissed but without costs. 


R.M. — Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE RAMACHANDRA IYER. 
Sambasiva Chetty .. Appellant* 
v. 


Mannankatti : .. Respondent. 


Workmen's Compensation Act (VIII of 1923), section 3o—Appeal by employer without certificate of deposi & 
granted by the Commissioner—Presentation incompetent—Section 2 (e) and (n)—Construction of building for 
letting out to tenants— Employer ’—Employment of, workman through a maisiry—Employee is a * workman’. 


The presentation of an appeal by the appellant-employer without the requisite certificate given: 
by the Commissioner under the Act to the effect that the appellant had deposited the amount pay- 
able under the order appealed against, would render the presentation itself incompetent. 


The Proviso to section 30 refers to an employer who files an appeal. That would include an 


employer who contended before the Commissioner that he was not an ‘employer’ but was held to be 
one by that authority. 


Where the construction of building had been going on for quite a long time and on all the 


days on which there was work the deceased was employed though only as a cooly it cannot be said 
that the deceased was only employed casually. 


Where the employer had more than one house and he was constructing the 


view to let it out to the tenants, it should be held that the workman was emplo 
of the employer’s business. 


house only with a, 
yed in the course 


Even though an employer may employ workmen through the agency of a maistry the employee 
would be workman within the meaning of section 2 (n) of the Act. 
Case-law discussed. 


Appeal against the Order of the Court of the Additional Commissioner for- 


Workmen’s Compensation at Madras, dated ggth July, 1958 and made in W.C.. 
. Case No. 299 of 1957. 


P. Muthukumaraswamy Mudaliar and P. Venkatachalapathi, for Appellant. 


B. Punyakoti Chetty and T. S. Sundaram, for Respondent. 
The Court delivered the following 


JUDGMENT.—This is an appeal against an order under section 30 of the Work- 
men’s Compensation Act (which would be referred to hereafterwards as the Act) 
of the Commissioner for Workmen’s Compensation, Madras, awarding compen- 
sation to the respondent for the fatal injury sustained by his wife, Vellachi, in the- 
course of her employment. The employer is the appellant. The deceased was. 
one of the coolies employed in the construction of a house by the appellant. The 
construction of the building began several months previous to the accident and by 
June, 1957, the ground floor had been completed and a terrace was in the process. 
of being put up. On the 17th June, 1956, the work on the terrace was proceeding.. 
The deceased Vellachi was engaged in bringing water for mixing up the jelly for 
the construction. It is now found that the place where the jelly was being mixed 
up was just about a foot away from the unprotected edge of the terrace. The de- 
ceased after pouring water on the jelly evidently turned back, slipped and fell down 
a height of 20 feet. Death followed instantaneously. The respondent the husband. 
of the deceased, who was himself a disabled person, applied to the Commissioner, 
Workmen’s Compensation under section 30 of the Act for compensation on the footing: 
that he was a dependent on the deceased. 


The claim was contested by the employer on several grounds. The Commis-- 
sioner held that the deceased was a workman within the meaning of the Act, that. 
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the jelly was mixed near the edge of the first floor of the building, that the deceased 
sustained the injury in the course of her employment which was not of a casual 
nature and awarded a compensation to the respondent in a sum of Rs. goo. 


The employer thereupon filed this appeal under section 30 of the Act against 
the order awarding compensation. The appeal was filed in this Court on Ist 
October, 1958. ‘The memorandum of appeal was not accompanied by a certificate 
by the Commissioner to the effect that the appellant had deposited with him the 
amount payable under the order appealed against. This is required to be done 
under'the Proviso to section 30 of the Act. This defect was pointed out by the 
Office of the Registrar when the papers were returned to the advocate for the 
appellant on 31st October, 1958. ‘The advocate for the appellant re-presented the 
appeal on 3rd November, 1958 and so far as the requisition referred to above was 
concerned he stated thus : É 

“As and when this appeal is passed and about to be posted, this will be complied and receipt 
produced.” sz 


The Officer did not accept this to be sufficient compliance of its previous 
return and made a fresh return of the papers. Thereupon the employer made the 
deposit with the Commissioner on roth December, 1958, obtained a certificate to 
that effect and enclosed the same in the appeal memorandum and re-presented the 
appeal. It must be stated that if the appeal were deemed to be filed on roth 
December, 1958, it would be barred by limitation. 


Mr. Punyakoti Chetty the learned advocate for the respondent has taken a pre- 
liminary objection as to the maintainability of the appeal on the ground that the 
original presentation was incompetent and that even if this appeal is deemed to 
have been presented on 12th October, 1958, it should be held to be barred by 
limitation. i 

It is, therefore, necessary to consider whether an appeal under section 30 of 
the Act not accompanied by the deposit required under the Proviso to that section 
could be deemed to have been validly presented, Section 30 (1) states: 


“ An appeal shall lie to the High Court from the following orders of a Gommissioner, namely : 

(a) an order awarding as compensation a lump sum whether by way of redemption of a half- 
monthly payment or otherwise or disallowing a claim in full or in part for a lump sum : 

Provided that no appeal shall lie unless the memorandum of appeal is accompanied by a 

-certificate by the Commissioner to the effect that the appellant has deposited with him the amount 
payable under the order appealed against.” 
The terms of the Proviso prohibit the appeal and it is in a mandatory form. 
‘The presentation of the appeal without the requisite deposit with the Commissioner 
-of the amount awarded would render the presentation itself incompetent. It was 
‘observed by Sarjoo Prasad, J., in Ramnivas v. Mariam1, at page 262: 

“It is doubtful whether when an appeal has been filed within the period of limitation allowed 
by law it would be time barred merely because it is not accompanied by a certificate by the 
‘Commissioner to the effect that the appellant has deposited with him the amount payable under 
the order appealed against. It says that no appeal by an employer shall lie unless a certificate is 
-given. In other words if the certificate is not produced at some stage before the hearing of the appeal 
the appeal will not be entertained.’’ 

The learned Judges however did not rest their conclusion in that case on this 
-question as they were of opinion that there was sufficient ground for condoning the 
-delay in filing the certificate. The question however came up for consideration 
in Bhurangya Coal Co. v. Sahebjan?. It was held in that case that the Proviso to sec- 
tion 30 (1) of the Act on.its true construction required that the certificate should be 
filed along with the memorandum of appeal as an essential part thereof and that 
an appeal as contemplated by it could not be said in law to be an appeal unless it 
was accompanied with the aforesaid certificate of the Commissioner. The learned 
Judges held ‘that the filing of a memorandum of appeal could not by itself amount 
in law to a formal presentation of an appeal unless the memorandum of appeal was 





1. ALR. 1951 Pat. 260, e 2. ALR. 1956 Pat. 299. 


: e 
îr] SAMBASIVA GHETTY v.. MANNANKATT! (Ramachandra Iyer, F.). 553 


accompanied with the certificate referred to in the Proviso. I am of opinion that 
the decision of the Bench referred to above is in conformity with the terms of the 
section to which I made reference. By way of an analogy I may refer to the pro- 
visions of section 69 of the Partnership Act. There the registration of a firm is a 
condition precedent to a right to institute a suit and it has been held that a Court 
would have no jurisdiction to proceed with the trial of the suit when the conditions 
precedent have not been fulfilled. In Ponnuchami v. Muthuswami1, a suit was filed 
by the members of an unregistered firm. Subsequent to the institution of the suit 
the firm was registered. The question arose whether the subsequent registration 
could remedy the initial incompetence of the suit. The learned Judges held that 
the registration of the firm was a condition precedent to the right to institute a suit 
and that the Court had no jurisdiction to proceed with the trial of the suit when the 
condition précedent had not been fulfilled and that the subsequent registration of 
the firm would not put the suit on a proper basis. I may, however, refer in this 
connection to the decision in -Ramakrishna Nadar v. Ponnayya Thirumalai Vandaya 
Thevar*, In that case the plaintiff first applied for leave to sue in forma pauperis but 
that application was dismissed with costs of the respondent thereto. The plaintiff 
thereupon instituted a suit after paying Court-fee but he failed to pay the costs of 
the pauper petition to the defendant first before the institution of the suit but paid 
it only subsequent to the institution. 


Order 33, rule 15 of the Civil Procedure Code, states thus : 


“ An order refusing to allow the applicant to sue as a pauper shall be a bar to any subsequent 

application of the like nature by-him in respect of the same right to sue ; but the applicant shall be 
at liberty to institute a suit in the ordinary manner in respect of such right, provided that he first 
pays the costs (if any) incurred by the State Government and by the opposite party in opposing his 
application for leave to sue as a pauper.” 
It was contended in that case that as the costs directed on the pauper application 
was not paid before the institution of the suit, the suit could not be maintained. 
The learned Judges held that the suit although not properly presented on the date 
of its presentation by reason of the fact that the condition precedent had not been 
complied with, it should be deemed to have been presented on the date when the 
costs were actually paid. Applying that principle it could be held in the present 
case that the appeal could be deemed to be properly presented only on 12th October, 
1958. By that date, however, the time limited by section go for filing the appeal 
had expired. There is no application before me for excusing the delay in the pre- 
sentation of the appeal. In the circumstances, I have no alternative but to dis- 
miss the appeal as incompetent. 


Mr. Muthukumaraswamy contended that the appellant was not an employer 
and so restriction as to the right of appeal contained under section 30 would not 
apply to him and that the appellant would be entitled to present the appeal even 
without making the deposit. I have already referred to the provision of section 30. 
That no doubt says that in the case of an appeal by an employer under that section 
there should be a certificate by the Commissioner that the amount awarded under 
the order appealed against was deposited with him. The term “ employer” has 
no doubt been defined under the Act. The contention of the learned advocate 
is that as the appellant would not come within the definition of the term employer 
the deposit could not be insisted upon him. I am unable to accept that argument. 
The Proviso to section 30 refers to an employer who files an appeal. That would 
include an employer who contended before the Commissioner that he was not an 
employer but was held to be one by that authority. 


Even assuming that the appeal is maintainable, I am not satisfied that the 
appellant has any case on the merits. The contention of the learned advocate for 
the appellant is that the deceased was not a workman within the meaning of the 
Act because she was (1) a casual worker and (2) she was not employed in connection 
with the employer’s trade or business. The term “ workman’? has been defined 
ee a ere Š 
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in the Act under section 2, sub clause (z). So far as the portion material for this 
case is concerned it runs as follows: 

“< Workman ° means any person (other than a person whose employment is of a casual nature 
and who is employed otherwise than for the purposes of the employer’s trade or business) who is 

. (ü) employed on monthly wages not exceeding four hundred rupees, in any such capacity 

as is specified in Schedule IJ............ i 
From the above it is clear that two conditions should be satisfied before a person 
who would otherwise be a workman could be excluded from the definition, viz., (1) 
the employment must not be casual and (2) he must be employed in connection 
with the trade or business of the employer. In Periyakkal v. Agent, S.I.Ry. Co., Ltd., 
Trichy!, Curgenven and King, JJ., held that a person in order to be excluded from 
the definition of workman under section 2 (n) of the Workmen’s Compensation Act 
must not only be employed as of a casual nature but also one who ‘is employed 
otherwise than for the purpose of the employer’s trade or business and that both 
the classifications should be present together. e- 

As regards the first contention urged by the learned advocate for the appellant 
the finding of the Commissioner is that Vellachi was not a casual labourer. As I 
stated above the building operation had been going on for quite a long time for a 
period of more than seven months. It is also found that work in the building was 
going on regularly though with occasional breaks for five or six days due to shortage 
of material and that on all the days on which there was work in the building the 
deceased was employed though only as a cooly or a chital. In the circumstances, 
I cannot agree with the contention of the learned advocate for the appellant that 
the deceased was only employed casually. 


The second contention of the learned advocate for appellant is that the employer 
has no business in constructing houses, and that, therefore, it could not be held 
that the deceased would come within the definition of the term workman. Iam not 
able to accept this contention either. It is admitted that the appellant has more 
than one house and he was building the house only with a view to let it out to 
tenants. Iam of opinion that in such circumstances it should be held that the 
workman was employed in the course of the employer’s business. 


The next contention of the learned advocate for the appellant is that the latter 
was not an employer within the definition of the term under section 2 (e) of the Act. 
Section 2 (e) does not in terms define the term “employer” but includes certain 
persons who would not otherwise become employers. ‘The contention is that the 
deceased was employed by a maistry and there was no privity of contract between 
the appellant and the deceased as such. According to the appellant it was the 
maistry who took the wages from the employer and distributed it amongst the 
workmen. It was, therefore, contended that the deceased should be deemed to be 
employed under the maistry and not under the appellant. Building operations are - 
generally done through a maistry, who recruits the labourers and in a way 
controls their work. But that would not make the maistry the employer. In the 
present case it is admitted that the brother-in-law of the employer supervised the 
construction of the building. Under these circumstances I am of opinion that the 
appellant would be an employer within the meaning of section 2 (e). In Armughamv. 
Nagammal?, it was held that in a case where a workman was employed by a maistry 
on behalf of the employer, the former would become a workman within the meaning 
of section 2 (n) of the Act and would be entitled to claim compensation in respect 
of an accident sustained in the course of the employment. I agree with Mack, J., 
that even though an employer may employ workmen through an agency of a maistry 
the employee would be a workman within the meaning of section 2 (n) of the Act. 
I am therefore of opinion that the Commissioner for Workmen’s Compensation 
was within his jurisdiction in -entertaining the claim and making an order for 
compensation. No further point has been argued before me. The appeal, there- 
fore, fails and is dismissed with costs. 


V.S. a n Appeal dismissed. 
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PresENT :—Mnr. P. V. RajAMANNAR, Chief Justice AND Mr, Justice GANAPATIA 
Pirar. 


O; R. M. M. S. P. S. V. Meyyappa Chettiar by his power-of- 


attorney agent V. Edaganathan Pillai .. Appellant* 
v. 
Messrs. Murugappa and Sons and others .. Respondents. 


Transfer of Property Act (IV of 1882), section 82—Scope of—Contribution—Principle of. 


Section 82 of the Transfer of Property Act proceeds on the basic principle of the unity of the 
mortgage debt. The principle of contribution comes into existence only with reference to the lia- 
bility of the property which has borne the burden of more than one mortgage debt. The first part 
of the section deals with a case of a mortgage over the property owned by two or more persons in 
distinct and separate rights. The second part deals with a case where, out of two separate properties 
belonging to the same owner, one is Thortgaged to secure one debt and subsequently both are mort- 
gaged to secure another debt. The property which is subject to both the debts is held liable to 
contribute rateably to the second debt only after deducting the amount of the former debt from the 
value of the property out of which it has been paid. In both cases the right of contribution is available 
only against persons who stand in the position of co-mortgagors or their successors-in-interest or 
against the same property subject to two different mortgages. Apart from the statutory provisions a 
claim for contribution can be founded on the principles of a common burden shared by many people, 
but discharged by one, with the result that the remaining sharers enjoyed the benefit of the discharge. 
This principle of law applies in many situations as between co-sharers or co-tenants, partners, co- 
owners, co-parceners and so on. The basis of contribution in all such cases is not only the common 
ownership of property but also a common liability which was discharged by one. 


Appeal against the Decree of the Court of the Subordinate Judge of Tanjore 
and passed in O.S. Nos. 14, 22 and 21 of 1949 respectively. 


R. Gopalaswami Ayyangar, for Appellant. 


T. Venkatadri, E. A. Viswanathan, C. Sundaram and K. Parasurama Ayyar, for 
Respondents. 


The Judgment of the Court was delivered by 


Ganapatia Pillai, 7—These three appeals arise out of a common judgment of 
the Subordinate Judge of Tanjore in the following six suits: O.S. Nos. 14, 15, 16, 
21, 22 and 24 of 1949. All the suits were for contribution, and, in the alternative, 
for partition, against defendants 1 to 17 in those suits, who are the successors-in- 
interest of one AL.AR. Arunachalam Chettiar. Some other defendants were also 
impleaded in all these suits, but as against them, no relief of contribution was claimed. 
The alternative claim for partition of the properties was given up in the lower Court 
and is not in issue now. The appellant in A.S. No. 150 of 1952 is the plaintiff in 
O.S. No. 14 of 1949. The appellant in A.S. No. 151 of 1952 is the plaintiff in O.S. 
No. 22 of 1949, and the appellants in A.S. No. 580 of 1955 which was originally filed 
in the District Court, West Tanjore, but subsequently, transferred to this Court are 
the plaintiffs in O.S. No. 21 of 1949. 


All the suits related to a common claim by the different plaintiffs. The claim 
arose under the following circumstances. On the death of the last Rani of the 
Tanjore Raj, there were several claimants to the properties she left and the receiver 
in possession of the properties filed an inter-pleader suit which was ultimately num- 
bered as O.S. No. 3 of 1919 on the file of the District Court, West Tanjore. By the 
preliminary decree in that suit passed on 1st July, 1918, defendants 1 and 2 therein, 
sons of the adopted son of the'late Raja of Tanjore, were declared entitled to a one 
fourth share, and defendants 4 to 11 in that litigation, known compendiously as 
Mangala Vilas defendants, were declared entitled to the remaining three-fourth 
share. During the pendency of the appeal against this preliminary decree in the 
High Court, the successful claimants in the lower Court were allowed to withdraw 
from Court monies collected and deposited by the receiver in possession. 
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On 29th January, 1923, that is, even before the appeal against the preliminary 
decree was disposed of in the High Court, AL.AR. Arunachalam Chettiar purchased 
a half share of the properties allottable to defendants 8, 9, 11, 25 and 26 in that suit. 
Soon after the purchase, Arunachalam Chettiar got himself impleaded as defendant 
31 in the suit. The High Court modified the preliminary decree of the lower Court 
on 21st February, 1924, by reducing the share of the Mangala Vilas defendants from 
three-fourth to three-seventh. In the final decree passed in the case on 27th February, 
1926, a charge was created over the entire properties allotted to the Mangala Vilas 
defendants for repayment of the excess amount drawn by them before the prelimi- 
nary decree was modified in appeal by High Court. By the same decree, for the half 
share of properties purchased by Arunachalam Chettiar specific items were allotted 
to him and they form Schedule 12 to the decree. These properties also were subject 
to the charge created in favour of defendants 1 and 2, who could be called the legi- 
timate descendants of the Rajah as against Mangala Vilas branch, who constituted 
the illegitimate descendants of the late Rajah. ‘hough the purchase made by 
Arunachalam Chettiar was made in his name, it is common ground that the funds for 
this purchase were provided in 25 shares by a number of people. Arunachalam 
Chettiar himself contributed 13} shares. Defendants 18 to 20 in O.S. No. 14 of 
1949 contributed six shares ; and the remaining shares were contributed by the 
plaintiffs in O.S. No. 14 of 1949, the fathers of defendant 21, of defendants 22, 2 3 and 
26 and of defendants 24 and 25. The properties acquired by Arunachalam Chettiar 
could not be divided immediately, because an appeal to the Privy Council against the 
appellate decree was pending and it was disposed of only on 27th February, 1936. 
Immediately thereafter, defendant 23 in O.S. No. 14 of 1949 instituted a partition suit, 
O.S. No. 21 of 1936, in the Sub-Court, Tanjore, and a final decree was obtained in 
that suit, allotting equally to all the 25 shares all the properties acquired by Aruna- 
chalam Chettiar. But no provision was made for the discharge of the liability imposed 
by the final decree in the palace suit, O.S. No. 3 of 1919 for restitution of the excess 
amounts drawn by the Mangala Vilas defendants. The claim, in substance, in the 
cases with which we are now concerned, are that these plaintiffs had been forced to 
pay sums, by execution being levied against properties allotted to them under the 
partition decree in O.S. No. 21 of 1936, more than their due share of the common 
burden and this was sought to be recovered from those sharers who had contributed 
less than what they should have contributed. 


The main contesting defendants were the successors-in-interest of AL.AR. 
Arunachalam Chettiar, who could be compendiously called AL.AR. group. Various 
defences were put forward and a number of issues were raised to cover those defences 
by the lower Court. It may not be necessary for the disposal of these appeals to 
refer to all those defences. 

The learned Subordinate Judge held that the plaintiffs in these suits were not 
entitled to contribution. His reasoning for reaching this conclusion can be stated 
thus. The basis of contribution is not personal. It arises out of Possession of pro- 
„perty. The only statutory provision which would sustain such a claim is section 82 
of the Transfer of Property Act. By the consent partition decree, even the liability 
to contribute based on section 82 of the Transfer of Property Act has been abolished. 
Therefore, every sharer, to whom property was allotted under the partition decree, 
must bear the burden of the restitution charge without any recourse to other sharers 
who got properties under that decree. The learned Subordinate Judge also found 
that the suit was bad for multifariousness. The respondents in this appeal did not 
seek to justify this finding of the learned Judge and we are unable to see any reason 
‘why the suit was bad for multifariousness. The only reason given by the learned 
Subordinate Judge for his conclusion upon this issue was that all the materials neces- 
sary for enabling him to work out the liability of the defendants for contribution were 
not before Court, and therefore he was justified in holding that the plaintiffs were 
not entitled to contribution. In support of this conclusion, the learned Judge relied 
on the Privy Council decision in Fagir Chand v. Aziz Ahmed}. We are unable to see 
Pee Se a ee Rn eS 


Ir (1931) 62 M.L.J. 4923: LRE 59. LAL 106: LLR. 54 All. 199 (P.C.), 


6 
I1] MEYYAPPA CHETTIAR V. MURUGAPPA & sons (Ganapatia Pillai, 7.). 557 


what relevance this decision has on the question of multifariousness. Nor are we able 
to agree with the learned Subordinate Judge that the materials placed before him for 
ascertaining the amount payable by each set of defendants were insufficient. We 
do not therefore agree with the trial Judge that these suits should be dismissed on 
this ground. 


Mr. T. Venkatadri, learned counsel for the respondents, made no attempt to 
justify the finding of the trial Judge that the basis of the claim for contribution is the 
statutory provision in section 82 of the Transfer of Property Act. That section reads 
thus : 


“ Where property subject to a mortgage belongs to two or more persons having distinct and 
separate rights of ownership therein, the different shares in or parts of such property owned by such 
persons are,"in the absence of a contract to the contrary, liable to contribute rateably to the debt 
secured by the mortgage, and, for the purpose of determining the rate at which each such share or 
part shall contribute, the value thggeof shall be deemed to be its value at the date of the mortgage 
after deduction of the amount of any other mortgage or charge to which it may have been subject on 
that date. 


“ Where, of two properties belonging to the same owner, one is mortgaged to secure one deb 
and then both are mortgaged to secure another debt, and the former debt is paid out of the former 
property, each property is, in the absence of a contract to the contrary, liable to contribute rateably 
to the latter debt after deducting the amount of the former debt from the value of the property out 
of which it has been paid.” ‘ 


These two paragraphs of the section deal with two instances of a claim for contribu- 
tion arising under a mortgage. The first deals with a case of a mortgage over one 
property owned by two or more persons in distinct and separate rights. The second 
deals with a case where, out of two separate properties belonging to the same owner, 
one is mortgaged to secure one debt, and, subsequently, both are mortgaged to secure 
another debt. The property which is subject to both the debts is held liable to contri- 
bute rateably to the second debt only after deducting the amount of the former debt 
from the value of the property out of which it has been paid. In both these cases, the 
right of contribution is available only against persons who stand in the position of co- 
mortgagors or their successors-in-interest or against the same property subject to two 
different mortgages. But the basic principle on which this section proceeds is the 
unity of the mortgage debt. The first part of this section deals only with one mort- 
gage debt over one property owned by more than one person. But the second part 
of the section deals with more than one mortgage debt. Here again, the principle 
of contribution comes into existence only with reference to the liability of the item 
of property which had borne the burden of more than one mortgage debt. 


Applying section 82 to the facts of this case, it will be evident that, if at all, it 
could have been invoked only severally by defendants 8, 9, 11, 25 and 26 in the 
Mangala Vilas group on the basis of the restitution charge against each set of defen- 
dants as the unit. By the clause in the final decree which gave this restitution charge, 
no common burden was cast upon all these defendants, each one of whom or one or 
other of whom forming a group was made liable to pay specified sums either to the 
first defendant or to the second defendant, the legitimate descendants of the Rajah. 
All these defendants, namely, defendants 8, 9, 11, 25 and 26, could not have formed 
a group for the purpose of a claim of contribution based upon section 82 of the Trans- 
fer of Property Act, because, admittedly, the clause in the decree did not create a 
common restitution charge against these defendants on all the properties allotted to 
them for the amounts payable separately to defendants 1 and 2. In the first place, the 
amount repayable to the first defendant was a separate charge, just as the amount 
repayable to the second defendant was the subject of a separate charge. In respect of 
these two separate charges, the Mangala Vilas group of defendants were liable not 
together, but separately in respect of the properties allotted to them. The effect of 
the purchase by Arunachalam Chettiar of a half share of the properties allottable to 
all these defendants, namely, the Mangala Vilas group, was to convert the separate 
liability of these various defendants in respect of the restitution charges into a 
common liability, to which section 82 cannot in terms apply. i 
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The only other statutory provisions relating to contribution are section 43 of the 
Indian Contract Act and section 92 of the Transfer of Property Act:. For the same 
reasons for which section 82 has been held by us to be not applicable in terms to the 
liability in this case, section 92 of the Transfer of Property Act also would not apply. 
Section 43 of the Contract Act deals with a liability for contribution arising out of an 
express contract. That is not the case here. Therefore, we have got to find out the 
legal basis for the claim for contribution. In our opinion, apart from these statutory 
provisions, a claim for contribution can be made, founded on the principle of a com- 

_mon burden shared by many people, but discharged by one, with the result that the 
remaining sharers enjoyed the benefit of that discharge. ‘This principle of law applies 
in many situations as between co-tenants and sharers in properties held in com- 
mon like partners, coparceners and co-owners. In the case of co-tenants, Freeman, 
in his standard work on Co-tenancy & Partition, Second Edition, pages 341 and 322, 
describes this liability thus : 

“The liability to contribute is the result of a general equity founded on the quality of burthens 
and benefits. To establish the right of contribution, the plaintiff must show that his payment has 
removed a common burthen from the shoulders of himself and the defendants and that they are each 
benefited by it. This occurs in all cases of payments made by one surety, on the debt for which 
several are bound a common burthen is removed and a common benefit received. But the doctrine 
of contribution is not at all founded on contract: ...... So too, it applies to cases where the liability 
does not, in any shape, arise out of a contract, as when a common property, held by purchase, descent, 
or devise, is liable to the payment of a sum of money, and one is compelled to pay the whole, he shall 
have contribution from his co-tenant...... Precisely, the same right of contribution would have arisen 


-if the parties, instead of being co-tenants, had been owners in severalty of lands embraced in and 
subject to the same mortgage or other lien.” 


The same principle is expressed thus in Lindley on Partnership, 11th edition, at 
pages 454-455 :— 

“ An agreement may undoubtedly give rise to a right to indemnity or contribution ; but the 
absence of an agreement giving rise to such a right is by no means fatal to its existence. The general 
principle which prescribes equality of burden and of benefit is amply sufficient to create a right of 
contribution in many cases in which it is impossible to found it upon any genuine contract, express 
or tacit. The common feature of such cases is that one person has sustained some loss which would 
have fallen upon others as well as upon himself, but which has been averted from them at his 
expense.” 

As examples, Lindley gives the following instances : 
_  “ (a) Where one tenant-in-common repairs the common property, and so saves it from destruc- 
tion ; 

(b) Where one of several sureties pays a debt for which all are liable ; 

(c) Where one person has his goods thrown overboard in order to save the ship and the rest 
of its cargo.” 
It will be noticed that the basis of contribution in all these instances is not only the 
common ownership of property, but also a common liability which was discharged 
by one person conferring benefit upon the other persons, subject to that liability. 
This being, in our opinion, the true principle, the liability to contribute in this case 
arose by reason of the common purchase of the properties by Arunachalam Chettiar. 
It is true that different items of properties purchased were subject to different lia-’ 
bilities for restitution in favour of defendants 1 and 2 in the palace suit ; but, as 
amongst the 25 sharers who purchased the property, namely, the half share belonging 
to the Mangala Vilas group of defendants, the totality of the burden upon the various 
properties included in the purchase for the sums due to defendants 1 and 2 is the 
common burden of all the purchasers. There is no case here of any contract or 
agreement between the purchasers as to the distribution of this burden. Therefore 
the principle of equality of benefit is based upon the corollary of equality of liability. 
Thus, the right of contribution in this case arises by reason of the common purchase 
of the several properties which were subject to several burdens. Having said that 
there was no agreement among the common purchasers as regards the distribution of 
this burden at time of the purchase, we must notice that there was also no agreement 
among them at the time when a consent partition decree was passed in O.S. No. 21 
of 1936. We have perused the Commissioner’s report in this case to satisfy ourselves 
that the burden of the restitution charge in favour of defendants 1 and 2 existing 
over these properties which were partitioned, was not taken into account for effecting 
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the division: This circumstance, curiously enough, is stressed both by the learned 
trial Judge and“by learned counsel for the respondents as the basis of escape from 
liability for contribution. In our opinion, just the reverse is the true inference. 


This general principle of law, namely, equality of burden and equality of benefit 
as the basis of the claim for contribution has been recognised both by the Privy 
Council and by our Supreme Court. In Mohammad Kazim Ali Khan v. Mohammad 
Sadiq Ali Khant, the Privy Council had to deal with a claim of a sharer who had paid 
off the dower debt of a widow of a deceased Mohamedan. This debt was discharged 
from out of some of the properties of the deceased, and, when a claim for contribu- 
tion was laid against all the sharers who had taken the properties of the deceased, it 
was upheld and the reasoning appears from the following passage : 

“Tt is not necessary that the plaintiffs should found upon an actual or implied promise in seeking 
contribution from the defendants in the events which have happened. Whether or not sections 69 
and 70 of the Indian Contract Act gre wide enough to cover the case, the root of the plaintiffs’ claim 
is their right to a due administration of the estate of the deceased. ‘The reason given in the books 
is, that in aequali jure the law requires equality: one shall not bear the burthen in case of the rest’, 
Dering v. Earl of Winchelsea®. ‘The principle established in the case of Dering v. Earl of Winchelsea® 
is universal, that the right and duty of contribution is founded on doctrines of equity ; it does not 
depend upon contract’: Ramskill v. Edwards. This has been settled law in India since Rambux 
Chittangeo v. Modoosoodhun Paul Chowdhry*, a Full Bench decision of the High Court at Calcutta in Sir 
Barnes Peacok’s time, which contains a careful exposition of the matter from an Indian standpoint.’? 


We must now consider the contention of Mr. Venkatadri, which relates to the mode 
of application of the principle of contribution. His argument was that the plaintiffs in 
all these suits have taken the properties allotted to defendants 2 5 and 26 in the palace 
suit under the partition decree and that therefore their claim to contribution should 
be confined only to those persons who have taken shares along with them in the pro- 
perties which belonged to defendants 25 and 26. In support of this contention, he 
referred us to a prior suit, O.S. No. 57 of 1947, on the file of the Subordinate Judge, 
Tanjore, and the Judgment of this Court on appeal therefrom. It was contended 
that the plaintiffs in that suit had asked for contribution only against properties 
allotted to defendant 11 in the palace suit and against those sharers who had taken 
these properties under the partition decree. We have looked into the Judgment of 
this Court in that appeal and we find that section 82 of the Transfer of Property Act 
was applied to the determination of the liability. That suit was laid by a purchaser 
of one item allotted to defendant 11 in the palace suit against purchasers of other pro- 
perties allotted to the same defendant. It is not clear to us from the Judgment of 
this Court that the other sharers concerned in the purchase made by Arunachalam 
Chettiar were made parties to that suit. In the present batch of suits also, other 
sharers besides defendants 1 to 17 are made parties ; but no claim for contribution is 
made against them on the ground that the properties allotted to them have already 
borne more than their due share of the common liability. We are not able to ascer- 
tain whether in O.S. No. 57 of 1947 that was the reason for confining the claim for 
contribution against those sharers who had taken the properties of defendant 11 in the 
palace suit by reason of the partition decree. There is also one other ground of dis- 
tinction between the two cases. Here, we are dealing with more than one charge, 
whereas, in the other suit, the right to contribution was based only upon the charge 
created against the properties allotted to the 11th defendant alone. Without knowing 
all the facts of the prior litigation, it is not possible for us to say anything more upon 
the nature of the claim in that litigation. Even conceding that the claim was con- 
fined to the sharers in the group to which the plaintiff in that prior suit belonged, that 
would be no ground for denying relief to the present plaintiffs. 


Next, Mr. Venkatadri raised the question whether the properties allotted origi- 
nally to the shares of defendants 8 and 9 by the final decree in the palace suit should 
be made liable for the claim in the present suit. His contention was that this lia- 
bility had been scaled down under Madras Act IV of 1938, and, those properties or 
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the persons who had obtained those properties under’ the partition decree ‘had paid 
. up the, entire amount due as scaled down against defendants 8 and g. That ques- 
' tion does not arise for consideration now. Though we may say that, if there was a 
" common: Jiability as between all the 25 sharers, the mere fact that the properties allot- 
ted to'some of these sharers bore a correspondingly lesser liability than the others, 
-would not be a circumstance to escape contribution. The allotment of these proper- 
ties to-those particular defendants under the partition decree was only an accident, 
and ‘this, in our opinion should make no difference in the matter of contribution. 
We are of course aware that the entire liability is to be pooled and shared equally 
among all the sharers, and, ifon such account-taking the sharers who have been allot- 
ted the properties which originally belonged to defendants 8 and g are found to have 
paid more than their proportionate share of the common ‘liability, certainly, they 
would not be called upon, to contribute. But this is not on the ground that the 
properties allotted to them bore a proportionately less liability. than the other pro- 
perties. This would be on the ground that they have already contributed more than 
their due share of the common liability, taking the entire amount due under the 
restitution charges to defendants 1 and 2 together. 


We therefore reverse the finding of the learned trial Judge that no right of 
contribution exists in the plaintiffs who are the appellants before us. The dismissal 
of these suits by the trial Judge is set aside. We are unable to pass any preliminary 
decree for contribution straightaway, because, both the learned counsel agree that 
further pleadings will have to be filed and documents would have to be produced to 
fix the exact amount collected from each sharer and the exact amount due for the 
total liability in favour of defendants 1 and 2 in the palace suit. These figures can 
be worked out only on further pleadings being filed, and, if necessary, on further evi- 
dence being taken. We therefore remand these suits for disposal to the lower Court. 
Liberty is given to both parties to file further pleadings and to lead further evidence, if 
necessary. 


The costs of these appeals will be provided for in the revised decree to be panes 
by the lower Court. 

The Court-fee paid on the memoranda of ae shall be refunded to the amek 
lants. 


R.M. Appeal deii and case remanded. 
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passing of decree—Subsequent application for 
scaling down decree—Not barred (S.G.).. 55 


MADRAS MARUMAKKATHAYAM (RE- 
MOVAL OF DOUBTS) ACT (XXXII OF 
1955)—If infringes fundamental rights 
(S.C) .. 70 
MOTOR VEHICLES ACT (IV OF 1939) as 
amended by the Madras Act (XX of 1948), 
S. 43-A—Interpretation—Orders and directions 
under—If laws—Central Road Traffic Board 
deciding appeal applying the new orders in 
force—Propriety—Decision if subject to writ 
of cerliorart (S.C.) 236 
(as amended by Act (C of 1956), Chaps 
IV-A—Constitutional validity—Fundamental 
Rights under Art 31 or 19 (1) (2) of the Consti- 
tution of India—If infringed (S.G.) .. 156 
——S. 64 (a) and (f)—Scope—Order re- 
newing permit—Rival applicant against whom 
no specific order has been made—If person 
aggricved—Right of to appeal—Jurisdiction of 
Appellate Tribunal to grant relief (S.G.).. 116 
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MOTOR VEHICLES ACT (1939)—(Contd.). 


Ne amended), Ss. 68-C and 68-D—Func- 
tions of the Government under S. 68-D (2)— 
If judicial—Scheme of nationalisation—Proposal 
by the Manager of the State Transport Under- 
taking of the erstwhile Hyderabad State—Hear- 
ing of objections by the Secretary in charge of 
Transport Department—Decision by Minister 
—If offends principles of natural justice— 
Implementation of the Scheme by the Road 
Transport Corporation—Legality (S.C.).. 156 





OATHS ACT (X OF 1873), S. 14—Scope of 
liability under (S.C.) .. 121 


PENAL CODE (XLV OF 1860), S. 165-A— 
K charged for offence under section 161— 
F charged for abetment of the said offence—K 
acquitted—F if can be convicted for abet- 
ment (S.0.) .. 18 
Ss. 19r and 193—Scope of liability under 
Oaths Act (X of 1873), S. 14 (S.C.) .. r21 





PREVENTION OF CORRUPTION ACT 
(II OF 1947), S. 5-A—Object—Provisions to be 
strictly complied with—Valid permission under— 
Investigation, what constitutes—(Criminal Proce- 
dure Code (V of 1898), section 4 (1) and Chapter 
XIV)—Investigation (S.C.) . 105 


REPRESENTATION OF THE PEOPLE ACT 
(XLIII OF 1951), S. 7 (d)—Contracts signed 
by candidate as Mukhiya of Panchayat and not 
in his personal capacity—If disqualifies the 
candidate—Construction of contract 

(S.G) .. u 


S. 100 (1) (c)—Construction— Impro- 
perly rejected’, meaning of—Scope of enquity 
before the Tribunal (S0) 48 


S. 116-A—Scope (S.C.) .. 48 


S. a3 (2)—Scope—Undue influence— 
Religious leader issuing farman to his followers 
to vote for particular candidate—If election 
rendered veid (S.C.) .. 99 
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(HIGH 


ARBITRATION ACT (X OF 1940), S. 14— 
Filing of an award by an Arbitrator—Court-fee 
payable 417 
- 
BANKER AND CUSTOMER—Relationship 
between—Loss to customer by fraud due to his 
own negligence in drawing the cheque— 
Liability of bank—Customer leaving a signed 
‘blank cheque with a clerk to fill up—If answera- 
ble to the bank for the amount filled up and 
‘drawn 196 


BANKING COMPANIES ACT (X OF 1949), 
S. 22—Validity—If opposed to Art. 19 (1) of 
the Constitution of India (1950)—Delegation of 
power to Reserve Bank—lIf unconstitutional 


. 455 
BROKER AND CUSTOMER—Relationship— 
Sale of shares—Price paid by purchaser—Dis- 
covery of defect in shares—Liability of broker to 
deliver other shares fre from defects or to re- 
fund price—Madras Stock Exchange Associa- 
tion Rules and Regulations, Rr. 7 and 44— 
Scope and effect of -. 194 
‘CARRIERS ACT (III OF 1865)—Applicability 
to carriage by air—Liability of carrier by air 
for loss—Carriage by Air Act (XX of 1934)— 
Scope of—Carriage of goods within India— 
Liability of carrier for loss—Extent of—If 
common carrier—Contract Act (IX of 1872), 
Ss. 151 and 152—Applicability—Special con- 
tract limiting liability to specified amount and 
exempting from liability in respect of specified 
«cases—Validity—Consignor signing declaration 
and agreeing to conditions and limitations in 
consignment note—Rights of—Presidency Small 
‘Cause Courts Act (XV of 1882), S. 38—Powers 
of Full Bench—Finding of fact—Interference 


: 373 
CENTRAL EXCISES AND SALT ACT (I 
OF 1944), Ss. 11, 40 (1) and (2)—Order to 
.attach and sell the Goods for excise duty dues— 
Liability of the Government for acts done by 
its servants—Scope and Extent of—Good faith— 
‘What constitutes—Limitation for suits against 
‘Government for such acts 165 


‘CHARTERED ACCOUNTANTS ACT 
(XXXVIII OF 1949), S. 21 (2), Cl. (1) of Sche- 
-dule—Verification of the assets of a company— 
Duties of a statutory auditor .. 542 
‘CIVIL PROCEDURE CODE (V OF 1908), 
S. g—Bar of Civil Suit š 415 
S. 11, Expl. VI—Right claimed in prior 
suit on behalf of joint family—Subsequent suit 
by the son of a coparcener (party to the prior 
suit)—Negligence in the conduct of prior suit— 
Bar of res judicata 218 


1959 II M LJ—E 





COURT.) 


C. P. CODE (1908)—Contd. 


S. 73 (1) and Limitation Act (IX of 1908), 
Art. 62—Limitation for suits claiming rateable 
distribution—Time—How computed 443 


——S. 80—Notice under—Railway carriers— 
Need for two notices, one under Railways Act 
and another under Civil Procedure Code.. 479 
S. 144—Restitution—Principle of~-Appli- 
cability «506 
——S. 144—Restitution under---Decree for 
money—Money deposited in Court—Decrec 

; varied in appeal—Restitution proceedings by 
judgment-debtor—If could claim interest on the 
ı money deposited 184. 
O. 21, R. 2—Decree’for partition—State- 
| ment by the decree-holder in the execution 
petition that the propertics had been divided— 


Statement would amount to a certificate of 
| satisfaction ` 467 


O. 21, R. 66 and S. 47—Defect in service 
of sale notice—Petition for setting aside sale— 
Second Appeal—If lies 212 


O. 21, R. 89 (as amended in Madras)— 
“ Person holding an interest ”—Execution sale— 
Judgment-debtor not heard of for four or five 
years—Application by wife to set aside sale by 
making deposit of decree amount and five per 
cent.—Maintainability—Failure to prove that 
husband has not been heard of for seven years— 
Right to apply—‘ Person deriving title from 
judgment-debtor—Evidence Act (I of 1872), 
Ss. 107 and 108—Burden of proof 186 




















O. 34, R. 1—Scope—Mortgage—Suit on 
—Parties—Indivisibility of mortgage—Extent 
of——Suit for mortgage amount by some only of 
heirs of the mortgagee—Prayer for recovery of 
jabere of plaintiffs alone—Failure to implead 
remaining heir within time—Joinder after 
expiry of period of limitation for suit—Effect— 
| Maintainability of suit—Order 1, R. g— 
Limitation Act (IX of 1908), S. 22—Effect of 


74 
O. 47, R. 1—Construction and scope— 
“ Discovery of new and important matter, 
etc.” —Meaning of —Duty of applicant for 
review—“ Mistake or error apparent on the face 
of the record ”—Erroneous view of law or failure 
to interpret the law correctly—If ground for 
review—“ Any other sufficient reason ”—Inter- 
pretation of 201 


COMPANIES ACT (I OF 1956), Ss. 125 and 
127—Scope and effect of—Unregistered charge 


created and acquired by a company—Validity— 
Difference between 294 
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CONSTITUTION OF INDIA (1950), Art. 14— 
If ‘offended by notification revising minimum 
wages fixed by a prior notice os «192 


Arts. 19 (1) (f), 19 (5) and 31 (2)— 
If offended by Madras City Tenants Protection 
Act (III of 1922) as amended by Act (XIX of 
1955). Ss. 3, 9 and 12 -. 469 


Art. 31—‘ Compensation ’—Scope and 
meaning of—If altered by the Constitution 
Fourth Amendment Act of 1955 402 


Art. 133 (1)— Construction and scope— 
“ Court immediately below”—Meaning of— 
High Court on Original Side presided over by 
single Judge—If “ Court below” High Court 
on Appellate Side—Substantial question of law 
—Question of law well settled—Ground of appeal 
raising such question—Leave to appeal—Inter- 
pretation of Statutes—Meaning of words “ har- 
monious construction °‘ 300 


Art. 134 (1) (c)—‘ Final order ”—Order 
on bail application—Application for leave to 
appeal to the Supreme Court—Maintainability 
.. 54I 


Art. 226—Issue of writ under—If could 
apply to cases under section 57 (1) of the Stamp 
Act 339 


Art. 226—Writ of certiorari—When could 
be issued—Order of inferior tribunal without 
jurisdiction—Person against whom such order 
is made—If an aggrieved person .. 136 
Art. 226—Writ of certiorari to quash an 
order—Jurisdiction of Court—If depends on 
the presence of the officer before the Court— 
Judicial and quasi-judicial tribunals—Enquiry 
by—Form and procedure to be adopted. . 15 
Art. 265—Scope and effect of—Power to 
impose or collect tax—Limits 97 


CONTRACT ACT (IX OF 1872), Ss. 151 and 
152—Applicability we 373 
CRIMINAL PROCEDURE CODE (V OF 
1898), as amended by Act (XXVI of 1955), 
Ss. 107 , 112 and 117 (3)—Scope and nature of 
proceedings under—Interim order under S. 117 
(3)—Grounds for—Essentials of legaility—Inter- 
ference by High Court—Grounds—Ss. 435 and 

i II 


439 


























S: 145 (1)—Scopeand applicability. 538 
——Ss. 337 (2) and 339 (1)—Commitment of 
person to whom pardon has been tendered— 
Examination of the approver in the Sessions 
Court also after he retracted in the committal 
Court, from his confessional statement—If 
essential bofore commitment under S. 339 (1) 

pi 61 
———Ss. 346 (1) and 526 (1)—Power of High 
Court to direct trial of cases before Criminal 
Court not having territorial jurisdiction in réspect 
of particular cases (F.B.) 521I 
Ss. 435 and 439—Finding of faet—Con- 
current findings—Interference in revision— 
Grounds—Powers of High Court 463 


——Ss. 479-A and 479-A (6)—Scope and 
applicability—Procedure in cases of false evi. 








dence - -534 
DEED OF RELEASE—When effective to 
transfer title oe 324 


DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) ACT (XLIV OF 
1954), S. 2g—Applicability—‘ Transfer”—What 
amounts to—Estoppel—Conduct—Party making 
representations to authority and persuading him 
to desist from action for eviction under law— 
Effect of—Constitution of India (1950), Article 
226—Pleadings—Duty of applicant—Disclosure 
of facts .. 208 
ELECTRICITY ACT (IX OF 1910), S. 12— 
Scope—Suit for removal of posts supporting 
the High Tension Electric Lines fixed without 
the permission of the owner—Civil Court has 
jurisdiction to entertain 446 
EMPLOYEES’ STATE INSURANCE ACTF 
(XXXIV OF 1948), Ss. 39 and 40—Contribution 
by employees—Failure to pay—Offence if 
committed Within the local limits where the 
Corporation Office is situated—Office of employee 
outside such local limits—Effect (F.B.) .. 521 
—S. 73—Automatic termination of service 
of the employee under the Standing Orders— 
Whether the section is applicable—Award direct- 
ing reinstatement—Writ . 493 
EVIDENCE ACT (I OF 1872), Ss. 107 and 
108—Burden of proof .. 186 
EXCESS PROFITS TAX ACT (VII OF 1940), 
S. 2 (5), second Proviso—* All business carried 
on by the same person ’”’—Scope of—Business 
carried on by several partnership firms with same 
partners—If business of same person... 78 
S. 6 and rule 1 of Schedule II—‘ Capital 
employed "Meaning of—Ascertainment of 
standard of profits—Whether the assets acquired 
should have actually been used .. 378 
FACTORIES ACT (LXIII OF 1948), S. 2 (k), 
(l) and (m)—‘ Factory ”»—Ingredients—* Wor- 
ker ”—“ Employed *—Meaning of—Manfac- 
turing process—Decorticating groundnuts. 116 
FOREIGN (EXCHANGE REGULATION 
ACT (VII OF 1947), S. 23-A—Order of confis- 
cation of Gold without option of fine—Vali- 
dity oe 35 
GENERAL CLAUSES ACT (X OF 1897), 
S. 26—Scope .. I4I 
HINDU LAW—Family arrangement—Nature 
and scope of—Family arrangement entered into 








by limited owner—Effect on revisioners. 148 
Partition — Re-opening of — Prin- 
ciples 279 


HINDU MARRIAGE ACT (XXV OF 1955), 
Ss. 3 (b),-9 to 13 and 28—Orders on petitions: 
under the Act—Forum of Appeal 152 
IMPORTS AND EXPORTS ‘CONTROL 
ACT (XVIII OF 1947)—Rules in the Import 
Trade Control Policy Book—Transfer of the 
business or dissolution of a firm of established 
importers—Rights of the partners continuing 
the firm to quota rights—Construction of rules 


204, 
Ss. 3 and 4-A—Imports (Control) Order 
(1955), section 3—Import Trade Control Policy 
Book (July-December, 1956), section 1, para- 
graphs 13 and 74-—Applicability and scope of— 
Dissolution affirmed—Application for licence 
made by partner of dissolved firm not later than 
goth November, 1956—Application kept pending,. 
pending approval of Chief Controller of Im- 
ports and Exports, New Delhi—Subsequent 
refusal. by Joint Chief Controller, Madras, to 
grant licence—Wrong interpretation of order of 
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IMPORTS & EXPORTS CONTROL ACT 
(1947)—Contd. : 


Chief Controller, New Delhi—Writ of mandamus 
—High Court’s power to issue 308 


INCOME-TAX ACT (XI OF 1922)—Business 
in money-lending—Malayan Ordinance reviving 
old debts paid in occupation currency—Subse- 
quent payments received by creditors and pay- 
ments made by them to their creditors under the 
Ordinance—Liability to tax—Extent of. 262 


———S. 4—Total income of assessee—‘ Income ° 
and ‘income accruing or arising’—What amounts 
to—Ceylon Income-tax Ordinance, section 43— 
Company deducting certain amount from the 
shareholder’s dividend and retaining. to itself— 
Such deducted amount if income of the share- 
holder assessee >.. 358 
——S. 9 (1) and Ceylon Municipal Council 
Ordinance— Annual charge "—What constitutes 
—Property rates paid in Ceylon—Whether a 
permissible deduction in computing the income 
from such properties 158 
———S. 10 (2) (xv)—Payment to secure the 
termination of Managing agency rights held 
under a contract—If a permissible deduc- 
tion is 29 
——-S. 16 (3) (2)—Minor son admitted to the 
benefits of partnership of which mother is a 
artner—Income of minor cannot be included 

in the mother’s income for purposes of assessment 
—S. 31 (4)—Revised orders of assessment— 
Notice to the assessee +. 437 
——S. 18-A (3)—Failure to pay advance tax 
under—Entails charging of interest under sub- 
sections (6) and (8)—S. 35—Omission to charge 
interest—Rectification 131 
S. 24-—Scope—Setting off loss against 
profits in computing aggregate income—Asce- 
tainment and determination of the loss. (F.B.) 
+. 109 

——S. 34-Scope of—Assessment of escaped 
income—Procedure and limitation 189 


INDUSTRIAL DISPUTES ACT (XIV OF 
1947)—Award directing reinstatement—Writ 

+: 493 
Disciplinary proceedings leading to 
dismissal of employee by the Management— 
Jurisdiction of the Industrial Tribunal to inter- 
fere—Scope and extent of—Writ under Article 
226 of the Constitution 393 
Jurisdiction of Tribunal under, in matters 
relating to discipline 285 
and Industrial Employment (Standing 
Orders) Act (XX of 1946)—Termination of 
employment— Reinstatement of employees— Juris- 
diction of the Tribunals under the Act—Standing 
Orders—Scope of—Mistake in reference. 318 
——S. 2 (k)—Industrial dispute—Collective 
disputes by majority of workers—What amounts 
to—Several units of an establishment—If should 
be treated as one 516 


————Ss. 10 (1) and 12 (5)—Reference of dis- 
putes for adjudication—Discretion of the appro- 
priate Government—Reference of some items of 
disputes only mentioned in the strike notice 

69 
S. 11— Jurisdiction of Court or Tribunal 
under—Labour Court or Industrial Tribunal— 
If has jurisdiction to proceed with an adjudication 

















3 
INDUSTRIAL EISPUTES ACT (1947) 
—Contd. 


referred to it even after the dispute loses its 
character as an industrial dispute—Subsequent 
facts—Whether relevant 272 


S. 12—Conciliation proceedings under— 
What are—Conciliation arrived at before the 
Minister in charge after failure of conciliation 
before the Labour Officer—If within section 12— 
Proceedings under—If judicial of quasi-judicia] 
subject to jurisdiction of Court under Article 
226 of the Constitution 173 


——S. 33-C—Scope of—Jurisdiction of Labour 
Court or Industrial Tribunal under to determine 
the amount due to workman 545 


INSURANCE ACT (IV OF 1938), Ss. 2 (9), 
2-D and 33—‘ Insurer ’—If includes a compan 

ceasing to carry on the business—Investigation 
into the affairs of fhe company 104 


INTERPRETATION OF STATUTES—Defi- 
nition term—Mveaning in other provisions of the 
Act 391 


LIMITATION ACT (IX OF 1908), S.-5— 
If applicable to proceedings under the Madrag 
Act (XXX of 1956) 316 


S. 20 (1)—Construction and scope— 

Acknowledgment of payment in writing—Pay- 

ment on account of debt—Whether the acknow- 

ledgment should show on the face of it—Evidence 

244, 

——S. 22—Effect of i 74 
Art, 62—Limitation for suits claimin 
rateable distributions—Time—How computed. 

443 

Art. 74—Applicability 413, 


Article 182 (2) and (5)—Applicability 
and scope—‘In accordance with law °— 
Application for execution of final decree for sale 
in mortgage suit pending appeal from preli- 
minary decree—If one in accordance with law— 




















Order on such application—If saves limi- 
tation 422 
MADRAS —_ AGRICULTURISTS’ RELIEF 


ACT (IV OF 1938), Ss. 7 and 13—Suit on mort- 
gage against-mortgagor and puisne mortgagee— 
Scaling down as against former, as agriculturist 
and decree passed for scaled down amount— 
Decree for full unscaled amount against puisne 
mortgagee—Puisne mortgagee obtaining decree 
on his mortgage—Assignee of latter decree exe- 
cuting it and pyrchasing property in execution 
sale—Right to claim full satisfaction and redemp- 
tion on payment of scaled down decree amount. 

178 


S. g-A—Co-mortgagor redeeming the 
entire property—Claim to subrogation—Whether 
the section applies to redemption by other mort- 
gagor—Transfer of Property Act (IV of 1882), 
S. 92—Right of subrogation—Nature of. 122 


And Amending Act (XXIII of 1948), 
section 16—Scaling down under—Applicability— 
Judgment-debtor applying to set aside the ex 
parte decree against him—Application not pressed. 
in view of compromise entered into under which 
decyee-holder gave up a portion of the decree 
I estops the judgment-debtor from applying 
for scaling down the decree .. 235 
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MADRAS BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XXV OF 1949), 
S. 7 (2) (i) (f)—Different user—Facts to be 
considered—Reasonable user for incidental 
purposes—Scope of—Equitable considerations. 

+. 240 
——S. 7 (3) (a) (ii)—‘For purpose of business 
which he is carrying on ’—Preparations for busi- 
ness—When amounts to carrying on busi- 





ness os 215 
S. 13—Exercise of power of exemption 
under—When improper .. 387 


MADRAS CITY TENANTS PROTECTION 
ACT (III OF 1922) as amended by Act (XIX 
of 1955), Ss, 3, 9 and 12—Constitutional 
-validity—If offend Articles rg (1) (f) 19 (5) and 
31 (2) of the Constitution—Scheme of the Aet, 

<: 409 
MADRAS COURT FEES AND SUITS VALU- 
ATION ACT (XIV OF 1955), Ss. 37 and 39— 
Suits for partition and suit for administration of an 
-estate—Difference 120 
Ss. 41 (2) and 50—Suit to set aside a 
summary decision—Court-fee payable 440 
_—— Schedule II, Article 11 (1) and (n)— 
Filing of an award by an Arbitrator—Court-fee 
payable .. Ald 
MADRAS CULTIVATING TENANTS 
(PAYMENT OF FAIR RENT) ACT (XXIV 
OF 1956), S. 4 (3)—* Pathukattu tenure ’—If 
.connotes a permanent right of occupancy—Fair 
rent—If could be fixed »» 490 
MADRAS CULTIVATING TENANTS PRO- 
‘TECTION ACT (XXV OF 1955), S. 2 (e)— 
“ I andlord *—Power-of-attorney agent of 
legatee under registered will of previous admitted 
landlord—Right to apply for eviction—Section 
-3 (2) (d)—Wilful denial of landlord’s title— 
“What amounts to .. 466 
S. 3—Applicability to cases of trespassers 


.. 512 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), S. 3 (i) —Hut—Temporary 
awnings over bunks—If a hut .. 284 
tS. 260 (2)—Property tax in respect of 
-markets—Basis of levy—Gross income from the 
market—If could be the basis 92 
MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948) and Madras Estates Land 
(Reduction of Rent) Act (XXX of 1947)— 
„Àpplicability— Grant of some shares of village 
to Devasthanam and some share to Dharma- 
.sanamdars—Separate title deeds and separate 
enjoyment of each portion by respective gran- 
tees-—Each forming distinct and separate block— 
Effect—Madras Estates Land Act (I of 1908), 
section 3 (2) (d)—“ Any inam village ”— 
Meaning of—“ Estate ”—Burden of proof. 383 
S. 3 (v)—Applicability of Land Encroach- 
:ment Act to house-sites in estates 513 
Ss. 12 and 15—Petition for grant of 
iryotwari patta—Scheme of—Irrigation tank in 
ran estate—When private land of the land-holder 
‘_Land-holder, if entitled to grant of patta as 
of right in respect of such tanks (F.B.) .. 254 
}MADRAS ESTATES (SUPPLEMENTARY) 
“ACT (XXX OF 1956), S. 4—Delay in filing an 
‘application under—If could be excused by the 
‘Special Appellate Tribunal 391 




















MADRAS GAMING ACT (III OF 1930), 
Ss. 5 and 6—Officer empowered to - issue 
warrant for search himself conducting the 
search—Seizure of instruments of gaming— 
When evidence—‘Common gaming house ’— 
What is 540 


MADRAS GENERAL SALES TAX ACT 
(IX OF 1939), S. 2 (h) and (i) and Turnover 
and Assessment Rules, rule 4 (3) and notifications 
issued thereunder—Sale and works contract— 
Taxing works contract on 70 per cent. of the 
turnover—Validity . 35I 
——-S. 5 (v)—Sale of tea for delivery outside 
the State— Delivery —Means physical delivery 
only ° oe 222 
Ss. 1x and 12 to 12-D and 18-A—Scope 
of—Suit challenging assessment to tax on ground 
of illegality as offending Article 286 (2), Consti- 
tution of India and section 22, General Sales 
Tax Act—Jurisdiction of Civil Court—Civil 
Procedure Code (V of 1908), section g9—Bar of 
civil suit—Sales Tax Continuance Order (1950)— 
Scope and effect of oe) 415 


MADRAS GENERAL SALES-TAX RULES 
(1939), R. 21-A—Transfer of business—Notice of 





demand on reassessment to the transferee— 
Transferor and Transferee—Liability of. 454 
MADRAS HINDU RELIGIOUS AND 


CHARITABLE ENDOWMENTS ACT (XIX 
OF 1951), S. 39 (4)—Scope and applicability— 
Application to set aside on order appointing non- 
hereditary trustees—Time limit—Computation. 

-. 236 
MADRAS INDEBTED AGRICULTURISTS’ 
(REPAYMENTS OF DEBTS) ACT (I OF 1955); 
S. 2 (a) (1) and Explanation I—Applicability and 
scope of—Joint Hindu family paying more than 
Rs. 150 as land revenue—Coparcener not shown 
to be paying land revenue in excess of limit— 
If excluded from category of agriculturist. 420 


———S. 4 and Madras Indebted Agriculturists 
(Temporary Relief) Act (V of 1954)—Effect of, 
on limitation for actions for recovery of debt— 
Debt if becomes payable by instalments—Limi_ 
tation Act (IX of 1908), Article 74——If appli. 
cable + 4g 


MADRAS LIGNITE (ACQUISITION OF 
LAND) ACT (XI OF 1953)—Validity—Com- 
pensation for land acquired under—Restriction 
on the quantum—Validity 402 


MADRAS IRRIGATION CESS ACT (VII 
OF 1865), S. 1—Scope sa Cy 8 


MADRAS LAND ENCROACHMENT ACT 
(III OF 1905), S. 2— Scope of—House-sites— 
What are—Whether buildings should be actually 
built on the site to render a site house-site. ` 513 


MADRAS LAND REVENUE SURCHARGE 
ACT (XIX OF 1954) and Madras Land Revenue 
(Additional Surcharge) Act (XXX of 1955)— 
Validity e 344 


MADRAS PROHIBITION ACT (X OF 
1937), S. 4 (1) (4)—Conviction for offence under 
—Sentence—Duty of Court to award deterrent 
and severe sentence 289 


MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXVI OF 1947), S. 4 (1)—Classification 
of workers under—Exclusion of touring em- 
ployees—If bad as discriminatory 135 
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MADRAS VILLAGE . PANCHAYATS ACT 
(X OF 1950), S. 1o6—Sanction under, for prose- 
cution—Whether necessary in cases where the 
accused is an ex-president or executive authority 
ofa panchayat 


MINIMUM WAGES ACT (XI OF 1948), 
S. 3—Ndotification revising the minimum wage 
fixed by a prior notification on the basis of a 
quantum of unit—Notification, if invalid— 
Whether offends Article 14 of the Constitution 
of India (1950) si 1132 
MOTOR VEHICLES ACT (IV OF 1939), 
S. 47 (1)—Scope of—Grant of permits under 
‘—If amounts to a monopoly—Considerations 
specified—If exhaustive oe I 
S. 60 (1), Proviso—Procedure—Duty of 
Regional Transport Authority—Power and duty 
to examine witness named by persgp proceeded 
against—Permit-holder neither producing, nor 
offering to produce witness—Failure to examine— 
if contravention of principles of natural justice— 
Bus operator carrying goods for freight collected 





by him—Offence 118 
NEGOTIABLE INSTRUMENTS ACT 
(XXVI OF 1881), S. 89—Applicability. 196 


PARTNERSHIP ACT (IX OF 1932)—Suit 
for dissolution of partnership—Necessary parties 
to—Addition of parties after the period of limi- 
tation—Party proposed to be added being only 
a proper party—If could be added after limi- 
tation 429 
S. 4—Partnership—Essential ingredients 
—Absence of provision for sharing of profits— 
Absence of element of agency—Effect 424 


PENAL CODE (XLV OF 1860), S. 161— 
Same act offence under, the section as well as 
under Prevention of Corruption Act (II of 1947), 
S. 5 (2)—Sentence under both—Sustainability. 
141 
PRESIDENCY SMALL CAUSE COURTS 
ACT (XV OF 1882), S. 38—Powers of Full 
Bench—Fipding of fact—Interference... 373 


PRESS AND REGISTRATION OF BOOKS 
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If has jurisdiction to proceed with an adjudica- 
tion referred to it even after the dispute loses its 
character as an industrial dispute—Subsequent 
facts—Whether relevant II 


Ss. 25-C and 25-E—Lay-off compen- 








sation. (S.C.) .. 34 
——S. 25-F—Gratuity. (S.C.). 49 
S. 25-F—Scope. (S.G. 50 








S. 33—Ordinary law of master and 
servant—Right to suspend (8.G.) .. 8 
——Ss. 38 and 33-A—Scope (S.C.) .. 35 
Ss. 33 and 33-A—Scope of—Dismissal of 
workmen during the pendency of Conciliation 
Proceedings—Contravention of the section—Ir 
makes the dismissal void—Jurisdiction of tribunal 
under ss 43 
——-S. 33 (2)— Jurisdiction of Tribunal under 
—Scope and extent of se 38 
S. 33-A—Scope of z 56 
INDUSTRIAL ESTABLISHMENT (STAND- 
ING ORDERS) ACT (XX OF 1926)—Scope. 

(S.C.) .. 35 
INDUSTRIAL EMPLOYMENT STANDING 
ORDERS ACT (XX- OF 1946), Schedule— 
Model Standing Orders under—Standing Order 
No. ı3—Termination of emplovment—What 
amounts to i 53 
INTERPRETATION OF DEEDS—Legal 
maxim—‘ Expressio unius est exclusio alterius '— 
Ápplicability—Advance—If loan 5I 
INTERPRETATION OF STATUTES—One 
Statute incorporating the provisions of another 
earlier one—Earlier enactment repealed and 
re-enacted—Effect of on the incorporating 








Statute Fe 9 
JAMMU AND KASHMIR ENEMY AGENTS 
ORDINANCE—Explosive Subatances Act 


(VI of 1908)—Public Security of—Article 14 of 
the Constitution of India (S.C.) 33 
JAMMU AND KASHMIR LIMITATION 
ACT, Art. 115, corresponding to Limitation Act 
(IX of 1908), Article 85—What is mutual 
-account (S.C.) .. 29 
LAND TENURES— Kareiyid ’ system of Tan- 
jore District—Meaning of 68 
LIMITATION ACT (IX OF 1908), Art. 30— 
(S.G) .. 


Onus 61 
— Sch. I, Arts. 59 and 60—Loan or deposit— 
How determined 13 
Art. 62—Limitation for suit claiming 
rateable distribution—Computation 39 
Art. 182 (5)—Provincial Insolvency Act 
{V of 1920) , S. 54—Meaning of word ‘void’. 

(S.C) -~ 33 
MADRAS AGRICULTURISTS’ RELIEF 
ACT (IV OF 1938), S. 9-A—Applicability to 
anomalous mortgages si 54 
and amending Act (XXIII of 1948), 
S. 16—Scaling down under—Applicability— 
Judgment-debtor applying to set aside the 
ex pate decree against him—Application not 
pressed in view of compromise entered into 
under which decree-holder gave up a portion 
of the decree—If estops the judgment-debtor 
from applying for scaling down the decree. 13 











MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XXV OF 1949), 5. 7-A (4) 
and Rule g of the Rules and section 12—Power 
of remand by Appellate Authority—Scope and 
extent of ox 45 
———S. 13— Exercise of power of exemption 
under—When improper ie 26 
S. 13—Power of exemption under— 
Scope of as 59 
S. 13—Validity of an order of exemption 
under—How determined—Middlemen making 
profit—If could complain against an order of 
exemption from protection a 27 
MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XXVI OF 1957), S. 7— 
Applicability to decrees in ejectment made 
before the Act 56 
MADRAS CINEMAS REGULATION ACT 
(LX OF 1955), S. 7 and Rules under—Rules 80 
(2) and gt (1)—Suspension of licence for breach 
of conditions enacted in rules—Validity—Clause 
(16) of the conditions of licence—Scope of. 10 
MADRAS CITY POLICE ACT (III OF 
1888), Ss. 3 and 75—Public place—What is— 
Verandah of a shop—If a public place. 32 
MADRAS CITY TENANTS PROTECTION 
ACT (III OF 1922), Ss. 3, 9, and _12—Consti- 
tutional validity—If offending Articles 19 (1) 
(f), 19 (5) and 31 (2) of the Constitution— 
Scheme of the Act sis 26 
———S. 10—Applicability es 53 
MADRAS CIVIL SERVICES (DISCIP- 
LINARY PROCEEDINGS TRIBUNAL) 
RULES, 1955 and the Tribunal under—Nature 
of . 43 
MADRAS - COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), S. 36 (1) 
—Suit for accounts of dissolved partnership— 
Estimate by plaintiff—Court if can go behind. 
£ . 37 

S. 37 (2)—Suit by a Mahomedan co- 
sharer for partition—Claim of share in properties 
on the basis that they are joint properties though 
put in the name of defendants—Court-fee ‘if 
should be paid on the market value of the 
shares claimed 22 
Ss. 41 (2) and 50—Suit to set aside a 
summary decision—Court-fee payable 39 


S. 70—Court of first instance determining 
certain amount as due and Court-fee paid 
thereon—Appellate Court reducing the amount 
due—Refund of Court-fee paid on the excess— 
If permissible 24 

Schedule I]—Article 1: (J) and (n) 
Filing of an award by an Arbitrator—Court-fee 
payable 18 


MADRAS. CULTIVATING TENANTS 
| (PAYMENT OF FAIR RENT) ACT (XXIV 
‘OF 1956)—Denial of the right of the tenant as 
cultivating tenant—If estops the landlord from 
į suing for arrears of rent in civil Court—Juris- 
diction of civil and revenue Courts 39 


ı——— S. 4 (3)—‘Pathukattu tenure’— If 
| connotes a permanent right of occupancy—Fair 
rent—If could be fixed 37 


: MADRAS CULTIVATING TENANTS 
‘PROTECTION ACT (XXV OF 1955), S. 3— 
. Applicability to cases of trespassers Dy I4 




















A 
MAD. CULT. TENS. PROTN. ACT—(Gontd.) | MAD. GEN SALES-TAX ACT—(Contd.) 





S. 3 and rule 8 of the Rules—Power of 
Revenue Court to implead parties—Scope and 
extent of z 13 
——S. 3 (2)—Assignee of the interest of a 
cultivating tenant—If could be brought on 
record—Power of Revenue Court under. > 28 
S. 3 (2) (b) and Tanjore Tenants and 
Pannaiyal Protection Act (XIV of 1952)— 
Extension of Madras Act (XXV of 1955) to 
Tanjore by Madras Act (XIV of 1956)— 
Acts injurious to land done before the coming 
into force of Act (XIV of 1956)—If a ground for 
eviction o 16 
——S. 4 (1) and (2)—Applicability 56 
S. 4 (2) and (5)—Application under for 
restoration into possession—If governed by the 
restrictive provisions under sub-section (2)— 
Validity hee 16 
S. 4-B (1) and (3)—Applicability of to 
lease prior to the Act—Revenue Court if can 
order costs in proceedings under 28 
——-—Ss. 6 and 6-A—Cumulative effect of— 
Transfer of suits to Revenue Court—If could 
‘be done in case of composite suits—Order of 
transfer—If revisable by the High Court. 64 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1925), Ss. 13-A (a), 22 and 36— 
Cumulative effect of—Duty of Executive Autho- 
rity to give effect to every resolution of Council— 
Scope of 69 


MADRAS ESTATES. (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948), S. 3 (6)—Applicability of 
Land Encroachment Act to house-sites in 
estates ie 17 
—S. 3 (6)—Scope of—Notification and 
acquisition of estate—Effect of—Rights of fishery 
enjoyed in tank in poramboke situated in estate 
from a long time—If vest in Government— 
Right of persons enjoying such rights to decla- 
ration from Civil Court—Appropriate remedy— 
Madras Land Encroachment Act (III of 1905)— 
Applicability 5I 
——— ss. 12 and 15—Petition for grant of ryot- 
wari patta—Scheme of—lIrrigation tank in an 
estate—When private land of the land-holder— 
Land-holder, if entitled to grant of patta as of 
right in respect of such tanks 14 


S. 20—Scope. (S.G.) .. 29 


MADRAS ESTATES (SUPPLEMENTARY) 
ACT (XXX OF 1946), S. 4—Delay in filing an 
application under—If could be excused by the 
Special Appellate Tribunal 32 


MADRAS GAMING ACT (III OF 1930), 
Ss. 5 and 6—Officer empowered to issue warrant 
for search himself conducting the search—Seizure 
of instruments of gaming—When evidence— 
‘Common gaming house’—What is 18 
MADRAS GENERAL SALES-TAX ACT 
(IX OF 1939)—Turnover and Assessment Rules 
(1955), Rules 15 and 16—Taxing of sales in 
hides and skins—Validity—If repugnant to 
Article 286 (3) of the Constitution 71 


——Ss. 3 (4), 19 (4)—Validity of rules made 














under—Formalities to be observed 6 
——5. 9—Assessment of tax due by a dissolvede 
partnership—Liability of the partners 6 


| 


——-S. 12—Powers of Deputy Commissioner 
to revise assessment—Scope and extent, of— 
If exists even after orders of assessment are 


taken up on appeal and revision 65 
——S. 12-B—Revisional jurisdiction of the 
High Court under—Scope and extent of. 58. 


MADRAS INDEBTED AGRICULTURISTS. 
(REPAYMENT OF DEBTS) ACT (I OF 19535), 
S. 2—Explanation I—Scope of be 17 
——S. 2 (a)—Agriculturist—Exception—Joint. 
family—Payment of kist in excess of the limit 
prescribed by Statute—Notional share of each 
member below the statutory limit—Such mem-- 
bers if entitled to the benefits of the Act . 38 


MADRAS LAND ENCROACHMENT ACT 
(III OF 190§)—Applicability 51I 
—S. 2—Scope of—House-sites—What are— 
Whether buildings should be actually built on the 
site to render a site house-site oe 17 


MADRAS LAND REVENUE SURCHARGE 
ACT (XIX OF 1954) and Madras Land Revenue 
(Additional Surcharges) Act (XXX of 1955)— 
Validity P 15 
MADRAS SHOPS AND ESTABLISHMENTS 
ACT (XXXVI OF 1947), S. 41—Appeal under 
—Officer if bound to inquire into the merits of the 
case of 45 
— Ss. 41 and 51—Jurisdiction of Commis- 
sioner under—Scope of—Persons protected under 
the Act -| 55 
MADRAS VILLAGE PANCHAYATS ACT 
(X OF 1950), Ss. 2 (7), 25 (3) and 103—‘ Exe- 
cutive Authority’—If includes a temporary 


President > 58 
— S. 3 (2) (d)—Scope of notice under. 18 
——S. 11— Election —Meaning of. 41 


——S. 12 (6)—Electoral rolls—Persons whose 
names were not on the electoral rolls of the 
Panchayat but who were directed to be included. 





in the same—TIf can vote at an election .. 20: 
S. 25 (3)—Applicability 53 
MINIMUM. WAGES ACT (XI OF 1948) 


and Rules, Rule 23—Scope of—If provides for 
payment of wages even for weekly holidays. 70 


MORTGAGES—Suit by a simple mortgagee— 
Receiver—If could be appointed to collect rents 
of the mortgaged properties 57 


MOTOR VEHICLES ACT (IV OF 1939), 
S. 42 (1)—Offence under—When committed— 
Use or permit the use of any vehicle—If includes. 
mere driving of such vehicles 59 


———. 64-A—Power of State Transport Appel- 
late Tribunal under to revise an order made in 
revision by the State Transport Authority. 32 


———S. 68-F—Applicability S.C.) 62 


NUISANCE—Necessity for expeditious disposal 
of the case. (8.G.). 6 
PASSPORT ACT (XXXIV OF 1930), S. 3 and 
rules—Applicability. (8.C.) .. 5 
PAYMENT OF WAGES ACT (IV OF 


1936), S. 2 (1)—‘ Factory ’—Meaning of. 9 
PENAL CODE (XLV OF 1860), S. 84— 
Right of self-defence—Extent. (S.C.). 3r 


PENAL CODE—(Contd.) 
— Self defence as ground of excuse—If avai- 
lable to, third parties—Fxtent of. . ; 10 


———S. 161—Receipt of illegal gratification— 
Frame of charge under—Need to conform to the 
requirements of section 42 


——Ss. 302 and 326—Death resulting from the 
act of the accused—When will amount to hurt, 
culpable homicide or murder—Relevancy of 
motive —Principles 10 
——-S. 302—Unlawful assembly—Common 
object—Test (S.C.) .. 63 
———Ss. 378 and 425—Offence under— What 
amounts to—Compelling a person to pay his law- 
ful dues by withholding his property—If an 


offence r 42 
——-S. 420—Sentence—Compulsory fine. 
(S.C.) Xe 57 
PRACTICE—Appeal—Question of fact—Inter- 
ference (S.C.) .. 33 


Appointment of Receiver in a simple 
mortgage suit—When could be done .. 57 


Benamidar—Decree-holder dying after 
preliminary decree—If true owner can come 
on record in final decree proceedings 22 
Plaintiff claiming to succeed to the estate 
of a deceased as collateral heir—Onus of proof 

15 
——Stav of execution of decree pending an 
appeal against order refusing to set aside ex parte 
decree—Powers of appellate Court 72 


PREVENTION OF CORRUPTION ACT 
(II OF 1947)—Presumption as to known sources 











of income of the accused—Burden of proof.. 
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(S.C.) 
PREVENTON OF FOOD ADULTERATION 


ACT (XXXVII OF 1954), S. 10 (7)—Duty of 
Inspector under—Object and extent of .. 41 


——S. 16 (1) and rule 49 (2)—Keeping chilly 
paste in an imperfectly tinned container in a 
hotel—If an offence 41 
PREVENTIVE DETENTION ACT (IV OF 


1950)—Vague grounds or irrelevant grounds. 

(S.G.) .. 7 
PROMISSORY NOTE—Chit-fund transaction 
—Promissory note executed by a subscriber- 
bidder for future instalments—If enforceable as a 


negotiable instrument 69 


PROVINCIAL INSOLVENCY ACT (V OF 


1920), S. 54—“ Void ’—Meaning 

(S.C.) 33 
PUBLIC SECURITY ACT—Scope 

(5.C.) .. 33 


RAILWAYS ACT (IX OF 1890), Ss. 72 and 80— 
Goods despatched from Pakistan—Bailee of the 
goods—Article 30 of the Limitation Act (IX of 
1908)—Onus «  (S.C.) 61 


———s. 77 and 80—Scope and effect of— 
Notice of claim for loss or damage to goods— 
Goods consigned carried over several railways— 
Whether separate notices should be issued to 
each of the railway administrations—Section 80— 
If should be read with secction 77 12 
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REPRESENTATION OF THE PEOPLE ACT 
(XLIII OF 1951), Ss. 7 (d), 33 (5) and 36 (4)— 
Defects in certified copy of electoral roll—If a 
ground for rejection of nomination paper— 
Object of provisions—Any service undertaken 
by the appropriate Government—Undergoing. 
training in Basic Training school—If a disquali- 
fication 40° 


——Ss. 9, 33, 36 and 1oo—Amendment of peti- 
tion after limitation (S.C.) 67 


——S. 54-—Scheduled tribes and the general. 
seat (S.C.) .. 6 


——Ss. 77 (1) and (2) and 123 (6)—Incurring 
of election expenses in excess of the permitted. 
amount—Contravention of S. 77 (2)— 
When a corrupt practice under S. 123 (6)— 
Election expenses—What are—Value of free 
services—If to be included in Election expenses 


15 
———S, 101~—Scope (S.Q) a. 48 
———Ss. 123 (7) and 123 (8)—Village Officers— 
Lambardar (S.C) .. 48 
SEA CUSTOMS ACT (VIII OF 1878)— 


Person summoned to appear under—If a person. 
accused entitled to protection under Art. 20 (3) 
of the Constitution. s 68 
—S. 167 and Sch.—Item 8—Scope of. 23 


S. 171-A—Duty of person summoned to 
appear before the authorities and answer all 
questions—Nature of proceedings under. . 68 


SPECIFIC RELIEF ACT (I OF 1877), S. 9— 
Order under—When could be challenged in 
revision oe Q 
—Ss. 39 and 41—Scope and applicability 

bs 17 
STAMP ACT (II OF 1899), S. 57 (1)—Reference 
to High Court under—If the Revenue Authority 
could be directed to refer a case by the issue of a 
writ—Difference between a reference by the 
Revenue Authority and a reference under direc- 
ions of High Court 19 


STATES RE-ORGANISATION ACT 
(XXXVII OF 1956), S. 8—Art. 3 of the Constitu- 
tion of India as amended by Constitution Fifth 
Amendment Act, Art. 122. (8.C.) 30. 


TANJORE TENANTS AND PANNATYAL 
PROTECTION ACT (XIV OF 1952), Ss. 12 (1) 
and 13 (1)—Power of Conciliation Officer to 
decide incidental questions—What orders are 
appealable she 31 
TRADE UNIONS ACT (XVI OF 1926)— 
Industrial Employment (Standing Orders) Act 
(XX of 1926)—Industrial Disputes Act (XIV 
of 1947), Ss. 33 and 33-A—Scope (S.C.) .. 35 
TRANSFER OF PROPERTY ACT (IV OF 
1882), S. 58 (c), Proviso—Scope (S.C.) 61 
——S. 82—Scope of—Contribution—Princi- 
ple of + ee 36 
TRAVANCORE CHRISTIAN SUCCESSION 
ACT (II OF 1092), Ss. 19 and 24—Scope of— 
Husband succeeding to wife’s property—Nature 
of interest taken oe 23 
WEST BENGAL CRIMINAL LAW (AMEND- 
MENT) ACT (1949), S. 4--Constitutional 
validity (S.C.) .. 57 
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“WIRELESS TELEGRAPHY: (AMENDMENT) _ WORKMEN’S COMPENSATION ACT (VII 
ACT (XXXI OF 1949), S. 6 (1-A)—Object of | OF 1923), S. 30—Appeal under—Appeal filed 

(S.G.) sr 35 | without depositing the amount awarded as 
WORDS AND PHRASES—* Advance ?—If and | compensation—Return and re-presentation with 
when a loan ae) 51 | deposit—If original presentation of appeal 
2 ‘ Pathukattu tenure ’"—Meaning of. 37 | may be deemed proper by the subsequent 


‘Sarvaswathanthramai’ (Tamil)—-Meaning deposit Å. 2I 
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Present :—S. Re Das, Chief Justice, N. H. Baacwart, B. P. Summa, K. SUBBA 
Rao awm K. N. Wanconoo, JJ- o l 


r 


Sri Ram Ram Narain~Medhi and others" ok .. ` Petitioners* 
‘ ‘ v | l § a 3 ‘i F 
The State of Bombay %. Réspondent. 


Bombay Tenancy and Agricultural Lands (Amendment): Act (XIII of 1956)—Vires of—Constitution of 
India (1950), Schedule VII, List II, Entry 18—Applicability—Article 31-A of the Constitution—“ Estate ”, 
meaning—Fundamental rights—If violated. . 


The Bombay Tenancy and Agricultural Lands (Amendment) Act (XIII of 1956) is covered by 
Entry 18 in List II of the Seventh Schedule of the Constitution and is a legislation with reference to 
“ land ”, and therefore that Act was within the competence of the Bombay State Legislature to enact. 


“ Lands” held by landholders within; the definition of the term contained in section 2 (9) of 
Bombay Tenancy Agricultural Lands Act (XVII of 1948) are “ estates ” within the meaning of Article 
31-A of the Constitution. The expression “ estate ” had the meaning of any interest in land and it was 
not confined merely to the holdings of landholders of alienated lands. ‘The expression applied not 
only to such “ estate ” holders but also to landholders and occupants of unalienated lands. 


` "The Borhbay Land Revenue’Code, r879, was an existing law relating to land tenures in force 
in Bombay at the time when the Gonstitution (Fourth Amendment) “Act, 1955, was passed and Article 
gr1-A in its amended form was introduced therein and the expression “estate” had a meaning given to 
it under section 2 (10) there viz., “any interest in land” which comprises within its scope alienated 
as well as unalienated land and covered the holdings of occupants within the meaning thereof. 


The words ‘° extinguishment or modification of any such rights ” in Article 31-A (1) (a) must 
be understood in their plain grammatical sense and there.is no scope for limitations like “ in the pro- 
cess of such acquisition’ by the State of any estate or of any right therein or in the process of such 
acquisition’. ~ : 


; The impugned: Act is covered by Article. 31-A and is protected from attack against its consti- 
tutionality on the score of its having violated fundamental rights enshrined in Articles 14, 19, and 
31 of the Constitution. - - 


Section 7 of the Amending Act, 1956, cannot be impugned on the ground of excessive delegation 
of legislative power. The broad principles and policy have been laid down by the legislature, the 
criteria have been fixed according to which the State Government has to be satisfied that it is expedient 
to vary the ceiling area and economic holding already prescribed by the legislature and the mere 
matter of working out the details having regard to those criteria which are specifically mentioned 





*Petitions Nos. 13 and 38-41 of 1957 and 55 of £958. 18th November, 1958. 
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therein which has been delegated to the State Government does not amount to any excessive 
delegation of legislative power. 


Petition under Article 32 ofthe Constitution of India for the enforcement of 
Fundamental Rights. è 

V. M. Limayé and S. S. Shukla, Advocates for Petitioners in Petitions Nos. 13, 
38-41 of 1957. 

Purshottam Tricumdas, Senior Advocate, (7. B. Dadachanji, Advocate of Messrs. 
Rajinder Narain Œ Co., with him) for Petitioner in Petition No. 55 of 1958. 


H. N. Sanyal, Additional Solicitor-General of India (H. F. Umrigar, K. L. 
Hathi and R. H. Dhebar, Advocates, with him) for Respondent. 


The Judgment of the Court was delivered by - À; 


Bhagwati, J.—These six petitions under Article 32 of the Constitution challenge 
the vires of the Bombay Tenancy and Agricultural Lands (Amendment) Act, 1956. 
(Bom. XIII of 1956) (hereinafter referred to as the “impugned Act”). It was an 
Act further to amend the Bombay Tenancy and Agricultural Lands Act, 1948 
(Bom. LXVII of 1948) (hereinafter called the “1948 Act’). 5 


The petitioners are citizens of India and landholders within the meaning of the 
1948 Act holding several-acres of land within the State of Bombay out of which a 
few acres are under their own cultivation, the bulk of the lands being under the culti- 
vation of tenants—except in the case of the petitioners in petition No. 58 of 1958 
where the whole of the lands are under the cutlivation of tenants. 


The 1948 Act had been passed by the State Legislature as a measure of agrarian 
reform on December 28, 1948, with a view to amend the law relating to tenancies 
of agricultural lands and to make certain other provisions in regard to those 
lands and the objectives sought to be achieved were thus set out in the second para- 
graph ‘of the preamble : 

“ AND WHEREAS on account of the neglect of a landholder or disputes between a landholder 
and his tenants, the cultivation of:his estate has seriously suffered, or for the purpose of improving 
the economic and social conditions of peasants or ensuring the full and efficient use of land for agricul- 
tural purposes, it is expedient to assume management of estates held by landholders and to regulate 
and impose restrictions on the transfer of agricultural lands, dwelling houses, sites and lands appur- 
tenant thereto belonging to or occupied by agriculturists, agricultural labourers and artisans in the 
Province of Bombay and to make provisions for certain other purposes hereinafter appearing . Bia 


Section 2 (8) of the said Act defined “land” to mean: 


(a) land which is used for agricultural purposes, and includes— 
(b) the sites of farm buildings appurtenant to such land ; and used for agricultural purposes 


O aerate oaea eoa a baad Soda mun aoeassnp ala onda ailaae ae : 


(i) the sites of dwelling houses occupied by agriculturists, agricultural labourers or artisans 
and land appurtenant to such dwelling houses. 

G ene od i 

“Landholder” was defined in section 2 (9) of the said Act to mean:— 

“a zamindar, jagirdar, saranjandar, inamdar, talukdar, malik or a khot or any person not 
hereinbefore specified who isa holder of land or who is interested in land and whom the State 
Goverment has declared on account of the extent and the value of the land or his interests therein to b 
a landholder for the purposes of this Act.” B 


Under section 2 (21) of the said Act. the words and expressions used in the 
Act but not defined were to have the meaning assigned to them in the Bombay 
Land Revenue Code, 1879 and the Transfer of Property Act, 1882, as the case 
may be. 


With a view to achieve the objective of establishing a socialistic pattern of 
society in the State within the meaning of Articles 38 and 39 of the Constitution, a 
further measure of agrarian reform was enacted by the State Legislature being the 
impugned Act, hereinbefore referred to, which was designed to bring about such 
distribution of the ownership and control of agricultural lands as best to subserve 


z ie 


and 
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the common good thus eliminating concentration of wealth and means of production 
to the common detriment. The said Act received the assent of the President on 
March 16, 1956, was published in the Bombay Government Gazette on March 29, 
1956 and came into force throughout the State on August 1, 1956. 


In about November, 1956, certain landholders from Kolhapur and Sholapur . 
districts in the State of Bombay filed petitions in the Bombay High Court under Arti- 
cle 226 of the Constitution challenging the constitutionality of the impugned Act on 
various grounds. A Division Bench of the Bombay High Court pronounced its 
judgment on February 21, 1957, dismissing those petitions with costs except in regard 
to a declaration as regards the invalidity of section 88-D of the Act. The peti- 
tioners herein thereupon filed these petitions under Article 32 of the Constitution 
challenging the vires of the impugned Act and praying for a writ of mandamus against 
the State of Bombay ordering them to forbear from enforcing or taking any steps in 
_ enforcement of the Act, costs and further reliefs. 


Petition No. 13 of 1957, appears to have been filed on December 3, 1956, but 
effective steps therein were taken only when an application for stay with a prayer 
for an ex parte order ‘being C.M.P No. 359 of 1957 was filed herein on March 21, 
1957. Petitions Nos. 38 to 41 of 1957 were filed on March 21, 1957, and Petition 
No. 55 of 1958 was filed on March 19, 1958. 


All these petitions followed a common pattern and the main grounds of attack 
were: that the State Legislature was not competent to pass the said Act, the topic 
of legislation not being covered by any entry in the State List ; that the said Act was 
beyond the ambit of Article 31-A of the Constitution and was therefore vulnerable 
as infringing the fundamental rights enshrined in Articles 14, 19 and 31 thereof; 
that the provisions of the said Act in fact infringed the fundamental rights of the 
petitioners conferred upon them by Articles 14, 1g and 31 of the Constitution; that 
the said Act was a piece of colourable legislation and in any event a part of the provi- 
sions thereof suffered from the vice of excessive delegation of legislative power. The 
answer of the State was that the impugned Act was covered by Entry No. 18 in List IT 
of the Seventh Schedule to the Constitution, that it was a piece of legislation for the 
extinguishment or modification of rights in relation to estates within the definition 
thereof in Article 31-A of the Constitution and that therefore it was not open to chal- 
lenge under Articles 14, 19 and 31 thereof and that it was neither a piece of colourable 
legislation nor did any part thereof come within the mischief of excessive delegation: 


As to the legislative competence of the State Legislature to pass the impugned 
Act the question lies within a very narrow compass. As already stated, the impugned 
Act was a further measure of agrarian reform enacted with a view to further amend 
the 1948 Act and the object of the enactment was to bring about such distribution of 
the ownership and control of agricultural lands as best to subservethe common good. 
This object was sought to be achieved by fixing ceiling areas of lands which could be 
held by a person and by prescribing what was an economic holding. It sought to 
equitably distribute the lands between the landholders and the tenants and except 
in those cases where the landholder wanted the land for cultivating the same perso- 
nally for which due provision was made in the Act, transferred by way of compulsory 
purchase all the other lands to tenants in possession of the same with effect from April 
* 1, 1957, which was called the “‘tiller’s day”. Provision was also made for disposal of 
balance of lands after purchase by tenants and the basic idea underlying the provi- 
sions of the impugned Act was to prevent the concentration of agricultural lands in 
the hands of landholders to the common detriment. The tiller or the cultivator was 
brought into direct contact with the State eliminating thereby the landholders who 
were in the position of intermediaries. The enactment thus affected the relation bet- 
ween landlord and tenant, provided for the transfer and alienation of agricultural 
lands, aimed atland improvement and was broadly stated a legislation in regard to 
the rights in or over land: categories specifically referred to in Entry 18 in List II of 
the Seventh Schedule to the Constitution, which specifies the head of legislation as 
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“Land, that is to say, rights in or over land, tenures including the relation of Jandlord and 
tenant, and the collection of rents; transfer and alienation of agricultural land; land improvement 
and agricultural loans; colonization.” 

Tt is well settled that these heads of legislaion should not be construed in a 
narrow and pedantic sense but should be given a.large and liberal interpretation. 
As was observed by the Judicial’ Committee of the Privy Council in British Coal 
Corporation v. The King? : 

“Indeed, in interpreting a constituent or organic statute such as the Act, that construction most 
beneficial to the widest possible amplitude of its powers must be adopted.” 

The Federal Court also in the United Provinces v. Atiqa Begum®, pointed out that 
none of the items in the Lists is to be read in a narrow or restricted sense and that each 
general word should be held to extend to all ancillary or subsidiary matters which 
can fairly and reasonably be said to be comprehended in it. This Court’in Navinchan- 
dra Mafatlal v. The Commissioner of Income-tax, Bombay City? also expressed the same 
opinion and stated :— s 

“ The cardinal rule of interpretation, however, is that words should be read in their ordinary, 
natural and grammatical meaning subject to this rider, that in construing words in a constitutional 
enactment conferring legislative power the most liberal construction should be put upon words so 
that the same may have effect in their‘widest amplitude.” (See also Thakur Amar Singhji v. State of 
Rajasthan’’)*. á AA . 

Having regard to the principle of construction enunciated above it is clear that 
the impugned Act is. covered by Entry 18 in List II of the Seventh Schedule to the 
Constitution and is a legislation with reference to “land” and this plea of legislative 
incompetence of the State Legislature to enact the impugned Act therefore fails. 


If, then, the State Legislature was competent to enact the impugned Act, is the 

Act ultra vires the Constitution as infringing any of the fundamental rights conferred 
upon the petitioners ? In the course of the arguments before us learned counsel for 
. the petitioners confined their attack only to the constitutionality of sections 5, 6, 7, 8, 
‘9, 17-A, 31-A to 31-D and 32 to 32-R of the impugned Actas ‘violative of the funda- 
mental right guaranteed under Article 19 (1) (g) of the Constitution. The first ques- 
tion to consider in this context, however, is whether the impugned Act is protected 

by the Article 31-A of the Constitution because if it is so protected, no challenge on 

the score of the provisions. thereof violating Articles 14, 19’and 31 of the Consti- 

tution would be available to the petitioners. . 


The relevant portions of Article g1-A which fall to be considered here read as 
follows :— l 


“ (1) Notwithstanding anything contained in Art. 13, no law providing for:— 


(a) the acquisition by the State of any estate or of any rights therein or the extinguishment 
or modification of any such rights. toe ee shall be deemed to be void on the 
ground that it is inconsistent with, or takes away or abridges any of the rights conferred by Article I4y 
Article 19 or Article g1. : . 

Provided that where such law is a law made by the Legislature of a State, the provisions 


of this article shall not apply thereto unless such law, having been reserved for the consideration 
-of the President, has received his assent.......-...eeeeeeee 


(2) In this article— 


“(a) the expression “estate” shall, in relation to any local area, have the same meaning as that 
expression or its local equivalent has in the existing law relating to land tenures in force in that area, 
cand shall also include any jagir, inam, or muafi or‘other similar grant and in the States of Madras 
and Travancore-Cochin any janman rights 


(b) the expression “ rights ” in relation to an estate, shall include any rights vesting in a pro. 
prietor, sub-proprietor, under-proprietor, tenure-holder, raiyat, under-raiyat or other intermediary 
and any rights or privileges in respect of land revenue,” : 

The question which we have to address ourselves initially is whether the lands 
held by the petitioners, who are admittedly landholders within the definition of the 
. ee ee . 


1. (1935) A-G. 909; 518. 87: eee 5 SOT ee 537 
2. (1940) F.C.R. 110, 134. A 4. (1955) S.G.J. 523: (1955) 2 S.C.R. 303, 329. 
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term contained in section 2 (9) of the 1948 Act, are “estates” within the meaning 
of Article 31-A of the Constitution. 


Before we launch upon that enquiry it would perhaps be of help to note how 
the various land tenures originated. Baden-Powell in his Land-Systems of British 
India (1892) Ed., Vol. 1, dealing with the general view of land tenures traced the 


the origin and growth of different tenures in the manner following at pages 97-99, 
(Chapter IV} :— 


“4. Effects of Land Revenue Administration and Revenue-farming.—Then again, the greater Oriental 
governments which preceded ours, have always, in one, form or another, derived the bulk of their 
State-revenues and Royal property from the land. In one system known to us, “ Royal lands” 
were allotted in the principal villages, and this fact may have suggested to the Mughals their plan 
of allotting special farms and villages to furnish the privy purse, and has had other survivals. But, 
speaking generally, the universal plan of taking revenue was by taking a share of the actual grain 
heap on the threshing-floor from each holding. Afterwards this was commuted for a money pay- 
ment levied on each estate or each field asthe case might be. . . . . . . To collect this revenue 
the ruler appointed or recognized rt only a headman and accountant in each village, but also a 
hierarchy of graded officidls in districts and minor divisions of territory formed for administrative 
purposes. These officers were often remunerated by holdings of land, and a class of land-tenures 
will be found in some parts of India owing its origin to these hereditary official holdings. Not only 
so, but during the decline which Oriental governments have usally undergone, the Revenue officials 
have been commonly found to merge in, or be superseded. by revenue-farmers—persons who contrac- 
ted for a certain sum of revenue to be paid into the Treasury from a given area, as representing the 
State dues exigible from the land-holdings .within that area. Such revenue-farmers, or officials 
whatever their origin, have always tended to absorb the interests of the land-holders and to become 
in time the virtual landlords over them. 


Nor is it only that landlord tenures arise in this way. No sooner does the superior right take 
shape chari we find many curious new tenures created by the landlord or arising out of his attempts 
to conciliate or provide for certain eminent claims in the grade below him. 


S. 5. Effects of Assignment or Remission of Land-Revene.—Yet another class of tenures arises 
in connection with the State Revenue-administration; and that is, when the ruler either excuses an 
existing land-holder from paying his revenues, either wholly or in part ; or “‘alienates’’ or assigns 
the revenue of a certain estate or tract of country in favour of some chief, or other person of 


importance, or ta provide funds for some special objects, or to serve as a recompense for services 
to be rendered. 


At first such grants are carefully regulated, are for life only, and strictly kept to their purpose, 
and to the amountfixed. Butas matters go on, and the ruler is a bad or unscrupulous one, his treasury 
is empty, and he makes such grants to avoid the difficulty of finding a cash salary. The grants become 
permanent and hereditary ; they are also issued by officials who have no right to make them ; and 
not only do they then result in landlord tenures and other curious rights, hut are a burden to after 
times, and have furnished a most troublesome legacy to our own Government when it found the 
revenues caten up by grantees whose titles were invalid, and whose pretensions, though grown old in 
times of disorder, were inadmissible. 


Such grants may have begun with no title to the land but only a right to the revenue, but want 
of supervision and control has resulted in the grantee seizing the landed right also.” 


Here we find the distinction between the State-owned lands which are unalienated 
where the tenures arise out of the exigencies of revenue collection and alienated 
lands the revenue whereof is remitted either wholly or in part or in other words 
“alienated” or assigned to grantees for various purposes. 


Various land tenures thus developed and series of proprietorships came into 
existence. The main tenures which the British found when they came into power 
comprised : (1) the Khas or tenure by Government; (2) the Ryatwari tenure ; 
(3) the Zamindars or landlord tenure and (4) the Taluqdari or double tenure. 


It is interesting to note in this connection that in the table compiled by Baden- 
Powell in Vol. IIT of his Book at page 142 giving some idea of the distribution 
of the different classes of landed estates in Madras the different classes of landed 
estates described therein included not only Zamindaris but also “estates” held by 
ryots paying diverse sums as and by way of land revenue. 


So far as the area within the State of Bombay was concerned the position is thus. 
summed up in Dandekar’s “ Law of Land Tenures ”, Vol. 1, at p. 12: 


“ Section II. Classification of land according to the interest of the holder—Land is either 
Government land or not Government land ; that ił, it is either unalienated or alienated. The 
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expression for unalienated land is khalsa or ryatwari in some parts as opposed to dumala 
or inam lands, that is, alienated lands. In Gujrat Government lands are called “sarkari” as 
opposed to ‘ babarkhali ” Jands meaning alienated Jands—lands the produce of which had not to 
be brought to the common threshing ground. In some parts of Gujrat there are, “ talpad ” (Govern- 
ment} lands as apposed to “Wanta” lands. In old Regulations two kinds of lands have been referred 
to, namely, ‘malgucary land and lakhiraj land’. ‘The former meant land paying assessment to Govern- 
ment, whereas the latier meant land free from payment of assessment. Khalsa land in the permanent 
occupation of holders was denominated, hefore the survey-settlernents in the different parts of the 
Presidency by the expressions mirasi, dhara, suti and muli. Government arable land not in the per- 
manent occupation of an occupant was and is described by the name sheri. In alienated villages 
lands corresponding to Government ‘“‘sheri’’ lands are denominated by the expressions “‘ sheri ” 
“Khas Kamath’’ and “ Ghar Khedu’’. Lands in leasehold or farmed villages are called khoti 
Jands. Lands which are given under leases and the assessment of which is regulated by the terms 
thereof are called kauli lands.” 


It will be observed that Mirasi, Dhara, Suti and Muli were all tenures in regard 
to unalienated lands, the tenure holders being permanent holders of land having 
hereditary interests in their holdings. The Khoti tenures in the Konkan 
and the Bhagdari and Narvadari tenures in some parts of Gujrat were also 
tenures in regard to unalienated lands, the revenue being assessed on those lands 
‘on entire villages and not on specific pieces of land either in lump or on the basis 
of a fixed Bighoti assessment on each field and the tenure-holders being responsible 
for the payment of the sum in certain specified modes. The general prevailing 
tenure, however, was the Raiyatwari tenure where the Raiyat or the tenant had 
the right of an occupant in his holding. The right of an occupant was a heritable 
right and on the death of a registered occupant the name of his heir was entered 
in his place. All’ these were land-tenures in respect of unalienated lands and the 
Bombay Survey and Settlement Act (Bom. I of 1865) passed in 1865 applied generally 
to the same. There were of course certain Acts which dealt with specific tenures 
mentioned above, e.g., Bhagdari and Narvadari Tenures Act (Bom. V of 1862), and 
Khoti Settlement Act (Bom: I of 1880) ; but by and large they were tenures in 
regard to unalienated lands and were governed by the Bombay Survey and Settlement 
Act 1865. In 1879, the State Legislature enacted the Bombay Land Revenue Code 
(Bom. V of 1879) with a view to consolidate and amend the law relating to Revenue 
Officers, to the assessment and recovery-of land revenue and to other matters connec- 
ted with land revenue administration. This Act extended to the whole of the State 
of Bombay excluding the City of Bombay and certain other areas therein mentioned. 
We shall have occasion to refer to certain provisions of this Act hereafter. 


Turning now -to alienated lands in which category were comprised lands not 
belonging to government and lands not paying revenue to government which were 
exceptions to the principles of State proprietorship and of liability of land-holders to 
pay land revenue to government we find that the alienations were classified as : (1) 
political tenures such as Jagirs and Saranjams ; (2) Service Inams ; (3) Personal 
Inams and (4) Religious endowments. The principal alienations were Inams, Jagirs 
or Saranjams and Watans. Each of them was considered as a tenure, had got its own 
history, its own features and peculiarities. Summary settlements were effected by 
the government with these tenure-holders and their rights as such recognized. There 
were Taluqdari tenures or estates in Gujrat which also came under this category and 

‘it may be noted that several pieces of legislation were passed by the State Legisla- 

ture in regard to those several tenures of alienated lands, e.g., Titles to Rent-Free 
Estates Act (Bom. XI of 1852) ; Ahmedabad Taluqdars Act (Bom VI of 1862) ; 
Bombay Hereditary Offices Act (Bom. III of 1874) ; Broach and Kaira Encumbered 
Estates Act (Bom. XIV of 1877); Broach and Kaira Encumbered Estates Act (Bom. 
XXI of 1881) ; Matadars Act (Bom. VI of 1887) and Gujrat Taluqdars Act (Bom. 
VI of 1888). Our attention was also drawn in this connection to the various Acts 
passed by the State Legislature (between 1949 and 1955) abolishing the several land 
tenures in Bombay where the government was not in direct contact with the tiller 
of the soil but there was ‘an interposition of intermediaries between them, the inter- 
mediaries having leased out parts of the lands to the tenants who actually cultivated 
the soil and it was urged that the interests of these intermediaries were estates proper- 
ly so called. ee 
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«+ It is to be noticed, however; that the several land :tenures which were thus 
abolished were not only tenures in respect of alienated lands but also comprised 
unalienated lands, e.g., the Bombay Bhagdari and Narvadari Tenures Abolition 
Act, -1949 (Bom. XXXII of 1949) ; The Bombay Khoti Abolition Act, 1949 (Bom. 
VI of 1950) and the Bombay Merged Territories (Janjira and Bhor) Khoti Tenure 
Abolition Act, 1953 (Bom. LXXI of 1953). There was no distinction made thus 
between land tenures in regard to alienated lands and those in regard to unalienated 
lands. It may also be noted that all these Acts followed a.common pattern, viZ., 
the abolition of these land tenures, award of compenation to the tenure-holders whose 
tenures were thus abolished: and the establishment of direct relations between the 
government on the one hand and the tenure-holders cultivating the lands personally 
and the tenants cultivating the soil on the other.’ All these persons, thus cultivating 
the soil weré given the status of occupants and direct relationship was thus established 
between the government-and them. These Acts.so far as our present purpose is 
concerned are only mentioned: to show the different types of land tenures which 
existed in the State of Bombay prior to their abolition as aforesaid . 


These were the various land‘tenures known ‘in the State of Bombay and we may 
at this stage appropriately refer to the statisics (1886-87) of these tenures given by 
Baden-Powell in Vol. II of his said Book at p. 251 : . 





` 


. Number of Number of . Area i Remarks, 





“Tenure. | ~ estates or villages. . acres, 
holdings. S 
Village landhold- ` 1,284,238 30,1183 28,475,016 I have added together 
ers: Raiyatwari - . (occupied land these paying at full 
villages. oe : only). rates and the much 
—— eee eo smaller number pay- 
Overlord tenures ~- 5304 . -5305 ` 1,419,397 ing at privileged 
Talukdari a ae : "p ` {gross area) rates, the latter are 
Mewasi eae T 41. Set 4I "979,334. 213,405, and how 
Udhad Jambandi | : 123° eee T 123 194,830 ` far these represent 
Khot. , ; 17323 ,, 1732} - .”. 8,160,517 bhagdar, etc., etc., 
» Isafat. M 7 rae 7 “3,608 I have no means of 
Í i telling. 
Revenue-frée, isé.; < _ 21658 < 21652 4,483,343 These refer to whole 


villages or , estates 
not to revenue pri- 
: . E vileges on individual 
j ve Kz- felds, etc., which 
k a arn , are included in vil- 

! ` N i lage land-holdings. 


- inam and Jagir; 


It is to be noted that the holdings’ of the land-holders in Ryatwari villages 
apart from others were also styled therein as estates or holdings. 


It was vehemently urged before us by learned counsel for the petitioners that 
the expression “estate” aptly applied only to lands held by the various tenure- 
holders of alienated lands above referred to; and that it could not apply to the hold- 
ings of occupants who had merely a right of occupancy in specific pieces of unalienat- 
ed lands. .. The word “estate” had been defined in. the Bombay Land Revenue Code, 
1879, in section 2 (5) to mean 3” - . 

- . “Any interest in lands and the aggregate of ‘such interests vested in a person or aggregate 
of: persons capable of holding the.same”’ . mos : 
and would frima facie cover not only-an interest in alienated lands but also in un- 
alienated lands. It was, however, urged that the expression “estate” should be cons- 
trued in a narrower-sense having regard-to the legislative history and particularly to 
_ the fact that the lands held by the tenure-holders of alienated lands only had prior to 
` 4879 been recognized as estates and the holding of an occupant was not treated assuch. 


L 


8. . ‘THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). _ £1959 


The distinction thus sought to be made between holders of unalienated lands and 
holders of alienated lands is not of much consequence because even in regard to un- 
alienated lands besides the occupants there were tenure holders called Bhagdars and 
Narwadars and Khotes who had interests in lands held by them under those several 
tenures which lands were unalienated lands. The interests which these tenure holders 
enjoyed in the lands held by them were “‘estates”’ and it could not therefore be predica- 
ted of the expression “estate” that it could only be used in connection with alienated 
lands. If this distinction was therefore of no avail, we have only got to consider 
if there is any reason why a narrow interpretation should be put upon the expression 
“estate” as suggested by the petitioners. Reliance was placed by the learned 
counsel for the petitioners on a decision of this Court in Hariprasad Shivshankar Shukla 
v. A. D. Divikar1, where the word “retrenchment” as defined in section 2 (00) and 
the word “retrenchment” in section 25-F of the Industrial Disputes Att, 1947, as 
amended by Act XLIII of 1953 were held to have no wider meaning than the ordi- 
nary accepted connotation of those words and were held to mean the discharge of 
surplus labour or staff by the employer for any reason whatsoever, otherwise than as 
a punishment inflicted by way of disciplinary action, and did not include termination 
of services of all workmen on a bona fide closure of industry or on change of ownership 
or management thereof. Even though the word “retrenchment” was defined as 
meaning the termination of services by an employer of the workmen for any reason, 
whatsoever, otherwise than as a punishment inflicted by way of disciplinary action, 
which words were capable of including within their scope the termination of services 
of all workmen on a bona fide closure of industry or on change of ownership or manage- 
ment thereof, the word “retrenchment” was construed in a narrow sense because the 
word “retrenchment” connoted in its ordinary acceptance that the business itself 
was being conducted and a portion of the staff or labour force was discharged 
as surplusage. This Court obsrved in the course of the judgment at page 132 : 


“ In the absence of any compelling words to indicate that the intention was even to include a 
bona fide closure of the whole business, it would, we think, be divorcing the expression altogether 
from its context to give it such a wide meaning as is contended for by learned counsel for the respondent. 
What is being defined is retrenchment, and that is the context of the definition. It is true that an 
artificial definition may include a meaning different from or in excess of the ordinary acceptation 
of the word which is the subject of definition ; but there must then be compelling words to show that 
such a meaning different from or in excess of the ordinary meaning is intended. Where, within the 
framework of the ordinary acceptation of the word, every single requirement of the definition clause 
z furilled, it would be wrong to take the definition as destroying the essential meaning of the word 

efined.” : 


Reliance was also placed on a decision of the Court of Appeal in England in Re 
The Vexatious Actions Act, 1896 In re Bernard Boaler®, where the words “legal proceed- 
ings” were held not to include criminal proceedings, in spite of the words being 
prima facie capable of including the same. Kennedy, C.J., expressed his view at 
page 32 that it was impossible to say that the meaning of the expression “legal pro- 
ceedings” was in itself and by itself clear and unambiguous and followed the dictum 
of Lord Esher in Rex v. City of London Court?: 


“* If the words of an Act admit of two interpretations then they are not clear ; and if one inter- 
pretation leads to an absurdity and the other does not, the Court will conclude that the Legislature 
did not intend to lead to an absurdity, and will adopt the other interpretation.”’ 


Scrutton, J., also expressed the same-opinion at page 41 : 


“I find general words used in the Act capable of two meanings, a wider and a narrower one. 
On the whole I think the language is more suited to the narrower than the wider meaning. The 
narrower meaning will affect the liberties of the subject to some extent ; the-wider meaning will 
most seriously aftect the liberties of the subject in a matter, his personal liberty and safety, which I 
see no reason in the Act to believe was in the contemplation of the Legislature. I decline to make 
this more serious interference with the liberty of the subject, unless the Legislature uses language 
clear enough to convince me that that was its intention, and I think ample meaning is provided 
for its words, and ample remedy is provided for the grievance in respect of which Parliament was 


legislating by putting the narrower construction on the general words it has used.” i 


I. (1957) S.C.J. 83 : 1957 S.C.R. 121, 192. g. L.R. (1892) 1 Q.B. 273, 290, 
2. LR. (1915) 1 K.B..21. z AS ' ee : 
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Are there any circumstances in the present case which would compel us to 
put a narrower construction on the expression “estate” in section 2 (5) of the Bombay 
Land Revenue Code, 1879? It is true that the expression “estate” was used prior 
to 1879 in connection with the interests which the various tenure holders of alienated 
lands held in their respective lands but it does not therefore follow that that expression 
could be used only in connection with those interests and no others. The Watandars, 
Saranjamdars, Inamdars and Taluqdars and the like were no doubt holders of “‘estat- 
es” but does that fact militate against the occupants also holding “estates” in the 
lands which were the subject-matter of their tenures. The words of the definition 
contained in section 2 (5) of the Bombay Land Revenue Code, 1879, were clear and 
unambiguous. They meant any interest in lands and the expression “lands” was 
capable of comprising within its ambit alienated and unalienated lands. 


As a matter of fact, the definition of “Superior holder” in section 2 (13) and the 
definition of “alienated” in section 2 (20) of the Code, provisions of section 111 in 
regard. to revenue management of villages or estates not belonging to the Government, 
of section 113 with regard to the partition of estates and of section 136 prescribing 
liability for revenue, amongst others refer not only to alienated lands but also to 
unalienated lands and the expression “estates” used therein can have reference not 
only to alienated lands but also to unalienated lands. If the definition of the expres- 
sion “estate” in the context of the Code is thus clear and unambiguous as comprising 
both the types of lands, there is no reason why a narrower construction as suggest- 
ed by the petitioners should be put upon the expression “estate”. (See the observa- 
tions of Kennedy, L.J. in Vexatious Actions Act, 1896, In re : Boaler (supra)! at page 
g1 and the observations of this Court in Raja Sri Sailendra Narayan Bhanja Deo v. The 
State of Orissa?. Even if there was any ambiguity in the expression, the wider signi- 
ficance should be adopted in the context of the objectives of the Act as stated above. 


We are, therefore, of opinion that the expression ‘‘estate” had the meaning of 
any interest in land and it was not confined merely to the holdings of landholders 
of alienated lands. The expresssion applied not only to such “estate” holders but 
also to landholders and occupants of unalienated lands. ‘ 


It was however contended on behalf of the petitioners that the Bombay Land 
Revenue Code was not a law relating to land tenures in force in the State of Bombay 
and therefore the definition of the expression “estate” contained therein would not 
availtherespondent. Itwasurged that the Code was passed by the State Legislature in 
order to consolidate and amend the law relating to Revenue Officers, and to 
the assessment and recovery of Land Revenue, and to other matters connected with 
the Land Revenue Administration in the Presidency of Bombay and was merely 
concerned with the collection of land revenue by the State and had nothing to do 
with land tenures as such. This argument, however, ignores the various provisions 
of the Code which define the status as also the rights and obligations of the ocupant 
who has been defined in section 2 (16) of the Code to mean the holder in actual 
possession of unalienated lands other than a tenant provided that where the holder 
in actual possession is a tenant, the landholder or superior landlord, as the case may 
be, shall be deemed to ke the occupant. Chapter VI deals with the Grant, Use and 
Relinquishment of unalienated lands and section 65 thereof prescribes the uses to 
which an occupant of land for purposes of agriculture may put his land. Under sec- 
tion 68 an occupant is entitled to the use and occupation of his land for the period 
therein prescribed on fulfilling the conditions therein mentioned and under section 
473 occupancy is stated to be transferable and heritable. Section 73 as it was enacted 
in 1879 read as follows: 


“ The right of occupancy shall, subject to the provisions contained in section 56, and to any 
conditions lawfully annexed to the occupancy and save as otherwise prescribed by law, he deemed am 
heritable and transferable property.”’ 





1. L.R. (1915) 1 K.B. 21. a, (1956: S.C.J. 449 : 1956 S.C.R. 72. 
S—2 
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Certain amendments have been made in this section by various Bombay Land. Reve- 
nue Amendment Acts (Bom. VI of 1901 and Bom. IV of 1913) and the section as 
it stands at present reads : è 

“ An occupancy shall, subject to the provisions contained in section 56, and to any conditions 
lawfully annexed to the tenure, and save as otherwise prescribed by law, be deemed an heritable and 
transferable property.” $ 
This goes to show that an occupant holds the land under a tenure and occupancy 
is a species of land tenures. The provisions contained in section 73 (A) relating to 
the power of the State Government to restrict the right of transfer and the provisions 
in regard to relinquishments contained in sections 74, 75 and 76 also point to the 
same conclusion. These and similar-provisions go to show that occupancy is one 
of the varieties of land tenures and the Bombay Land Revenue Code, 1879, comes 
within the description of “existing laws relating to land tenures in force” ih the State 
of Bombay within the meaning of Article 31-A (2) (a). Baden-Powell has similar 
observations to make in regard to these provisions inehis Land Systems in British 
India, Vol. 1, at page 321 : ae 

“ Nothing whatever is said in the Revente Code about the person in possession (on his own 
account) being “‘ owner ” in the Western sense, He is simply called the “ occupant ”, and the Code 
says what he can do and what he cannot. The occupant may do anything he pleases to improve 


the land, but may not without permission do anything which diverts the holding from agricultural 
purposes. He has no right to mines or minerals. 


These are the facts of the tenure; you may theorize on them as you please; you may say 
this amounts to proprietorship, or this is a dominium minus plenum ; or anything else.” 


There is no doubt therefore that the Bombay Land Revenue Code, 1879 was an 
existing law relating to land tenures in force in Bombay at the time when the Consti- 
tution (Fourth Amendment) Act, 1955, was passed and Article 31-A in its amended 
form was introduced therein and the expression “estate” had 4 meaning given to it 
under section 2 (10) there viz., “any interest in land” which comprised within its 
scope alienated as well as unalienated lands and covered the holdings of occupants 
within the meaning thereof. : 


The 1948 Act was passed by the State Legislature in order to amend the law 
which governed the relations between landlords and tenants of agricultural lands the 
object sought to be achieved being as hereinbefore set out. Section 2 of the Act 
defined the expressions “to cultivate personally” (section 2 (6)) ; “landholder ” 
(section 2, (9)) ; “protected tenant” (section 2 (14)) amongst other expressions and 
provided in section 2 (21) that words and expressions used in this Act but not defined 
shall have the meaning assigned to them in the Bombay Land Revenue Code, 1879, 
and the Transfer of Property Act, 1882, as the case may be. This brought in the 
definition of the expression “ estate ” which had the meaning assigned to it in that 
Code, viz., “ any interest in land.” The expression “ landholder ” in section 2 (9) 
above was defined to mean “ a zamindar, jagirdar, saranjamdar, inamdar, talukdar, 
malik or a khot or any person not hereinbefore specified who is a holder of land 
or who is interested in land, and whom the State Government has declared on ac- 
count of the extent and value of the land or his interests therein to be a landholder 
for the purposes of this Act.” The latter part of this definition is significant and 
shows that not only holders of alienated lands but also holders of unalienated lands 
were comprised therein provided, however, the extent and value of the land or 
their interests therein were such as to deserve a declaration in that behalf at the 
hands of the State Government. The only point to note here is that no, distinction 
was made even in this Act between alienated lands and unalienated lands and all 
interests in land howsoever acquired were treated on a par so far as the holdings - 
were concerned, necessarily implying that even an occupant would come within 
the description of landholder and his interests therein would come within the de- 
finition of “ estate ” as defined in the Bombay Land Revenue Code, 1879. Chap- 
ter III made provisions for protected tenants, their special rights and privileges 
and whoever came within the category of protected tenant was given the right to 
purchase from the landlord the land held by him as such protected tenant notwith- 
standing anything contrary in law, usage or contract subject to the provisions of 


IY] RAM RAM NARAIN MEDHI V. STATE OF BOMBAY (Bhagwati, J.). II 


sub-section 6 which imposed restrictions onthe -holdings of landlords as well as 
tenants. These provisions were analogous to the provisions contained in sections 
32 to 32 R of the impugned Act except that in the 1948 Act the protected tenant 
had the option to purchase the land whereas under the impugned Act there was a 
provision for compulsory purchase of the land by the tenant,on a specified date 
:subject to certain conditions therein mentioned. Section 34 of the 1948 Act gave 
the landlord the right to determine protected tenancy under certain conditions and 
-was analogous to section 31 of the impugned Act which empowered the landlord 
to terminate the tenancy for personal cultivation and non-agricultural purposes. 
50 acres of land were prescribed as the limit of the holding either by the landlord 
-or the protected tenant which provision was analogous to the one found in the im- 
pugned Act in regard to ceiling area and economic holdings. Power was given 
_ to the State Government under section 36 to reduce the limit of 50 acres by a noti- 
fication in the official gazette and power was’ also given similarly to direct that the 
Jimits of fifty acres or the reduced limit specified in such notification shall comprise 
such kind or kinds of lands in the area as may be specified in the notification. ‘This 
power was analogous again to the power given to the State Government under sec- 
tion 7 of the impugned Act to vary the ceiling area or economic holding originally 
prescribed in sections 5 and 6 of the Act. 


These instances culled out from some of the provisions of the 1948 Act go to 
:show that the agrarian reform which was initiated by that Act was designed to 
achieve the very same purpose of distribution of the ownership and control of agri- 
-cultural lands so as to subserve the common good and eliminate the concentration 
-of wealth to the common detriment which purpose became more prominent when 
the Constitution was ushered in on January 26, 1950 and the directive principles 
of State Policy were enacted inter alia in Articles 38 and 39 of the Constitution. 
With the advent of the Constitution these provisions contained in the 1948 Act re- 
-quired to be tested on the touch-stone of the fundamental rights enshrined in Part 
III thereof and when the Constitution (First Amendment) Act, 1951, was passed 
introducing Articles 31-A and 31-B in the Constitution, care was taken to specify 
the 1948 Act in the Ninth Schedule so as to make it immune from attack on the score 
-of any provision thereof being violative of the fundamental rights enacted in Part 
III of the Constitution. The 1948 Act was the second item in that schedule and 
was expressly saved from any attack against the constitutionality thereof by the 
-express terms of Article 31-B. 


The impugned Act which was passed by the State Legislature in 1956 was 
-a further méasure of agrarian reform carrying forward the intentions which had 
their roots in the 1948 Act. Having regard to the comparison of the various pro- 
visions of the 1948 Act and the impugned Act referred to above it could be legiti- 
“mately urged that if the cognate provisions of the 1948 Act were immune from attack 
in regard to their constitutionality, on a parity of reasoning similar provisions con- 
tained in the impugned Act, though they made further strides in the achievement 
-of the objective of a socialistic pattern of society would be similarly saved. That 
position, however, could not obtain because whatever amendments were made by 
the impugned Act in the 1948 Act were future laws within the meaning of Article 
13(2) of the Constitution and required to be tested on the self-same touchstone. 
They would not be in terms saved by Article 31-B and would have to be secrutinized 
-on their own merits beforé the Courts came to the conclusion that they were enacted 
-within the constitutional limitations.’ The very terms of Article 32-B envisaged 
‘that any competent legislature would have the power to repeal or amend the Acts 
and the Regulations specified in the gth Schedule thereof and if any such amend- 
ment was ever made the vires of that would have to be tested. (Vide Abdul Rahi- 
man Jamaluddin Hurjuk y. Vithal Arjun Undare}. 


That brings us back to the provisions of Article 31-A and to a consideration 
-as to whether the impugned Act was a legislation for the acquisition by the State 











1. (1957) 59 Bbm.L.R. 579. 
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of any estate or of any rights therein or the extinguishment or modification of any 
such rights within the meaning of sub-article (1) (a) thereof. We have already 
held that the Bombay Land Revenue Code, 1879, was an existing law relating to 
land tenures in force in the State of Bombay and that the interests of occupants 
amongst others fell within the expression “ estate ” contained therein. That, how- 
ever, was not enough for the petitioners and it was further contended on their be- 
half that even though the impugned Act may be a law in regard to an “ estate ”’ 
within the meaning of the definition contained in Articles 31-A (2) (a) it was not 
law providing for the acquisition by the State of any estate or any rights therein or 
for the extinguishment or modification of any such rights, The impugned Act was 
certainly not a law for the acquisition by the State of any estate or of any rights therein 
because even the provisions with regard to the compulsory purchase by tenants of 
the land on the specified date transferred the title in those lands to the respective 
tenants and not to the State. There was no compulsory acquisition of any “ estate ” 
or any rights therein by the State itself and this provision could not help the res- 
pondent. The respondent, however, urged that the provisions contained in the 
impugned Act were enacted for the extinguishment or modification of rights in 
“ estates’ and were therefore, saved by Article 31-A (x1) (a). It was on the other 
hand urged by the petitioners (1) that the extinguishment or modification of any 
such rights should only be in the process of the acquisition by the State of any estate 
or of any rights therein and (2) that the provisions in the impugned Act amounted 
to a.suspension of those rights but not to an extinguishment or modification thereof. 
We shall now proceed to examine these contentions of the petitioners. 


Article 31-A (1) (a) talks of two distinct objects of legislation ; one being the 
acquisition by the State of any estate or of any rights therein and-the other being the 
extinguishment or modification of any such rights. If the State acquires ap estate or 
any rights therein that acquisition would have to be a compulsory acquisition within 
the meaning of Article 31-A (1) (a) which was also introduced in the Constitution 
by the Constitution (Fourth Amendment) Act, 1955, simultaneously with Article 
31-A (1) thereof. There was no provision made for the transfer of the ownership 
of any property to the State or a Corporation owned or controlled by the State with 
the result that even though these provisions deprived the landholders of their pro- 
perty they did not amount to a compulsory acquisition of the property by the State. 
If this part of Article 31A (1) (a) is thus eliminated what we are left with is whether 
these provisions of the impugned Act provided for an extinguishment or modi- 
fication of any rights in “estates”. ` That is a distinct concept altogether and could 
not be in the process of acquisition by the State of any “ estate” or of any rights 
therein. Acceptance of the interpretation which is sought to be put upon these 
words by the petitioners would involve the addition of words “ in the process of 
the acquisition by the State of any estate or of any rights therein ” or “in the process 
of such acquisition ” which according to the well-known canons of construction 
cannot be done. If the language of the enactment is clear and unambiguous it 
would not be ligitimate for the Courts to add any words thereto and evolve therefrom 
some sense which may be said to carry out the supposed intentions of the legislature. 
The intention of the Legislature is to be gathered only from the words used by it 
and no such liberties can be taken by the Courts for effectuating a supposed in- 
tention of the Legislature. There is no warrant at all, in our opinion, for adding ` 
these words to the plain terms of Article 31-A (1) (2) and the words ‘ extinguish- 
ment or modification of any such rights” must be understood in their plain gram- 
matical sense without any limitation of the type suggested by the petitioners. 


It, therefore, remains to consider whether the relevant provisions of the im- 
pugned Act were designed to bring about an extinguishment or modification of 
the landlord’s rights in their “ estate”. These provisions are contained in sec- 
tions 32 to 32 R of the impugned Act and are under the heading “ Purchase of lands 
by Tenants”. Section 32 provides that “on the first day of April 1957 (herein- 
after referred to as “ the tillers day ”) every tenant shall, subject to the provisions 
of the next succeeding sections, be deemed to have purchased from his landlord, 
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free of all incumbrances subsisting thereon on the said day, the land held by him 
as tenant. .’ provided certain conditions are fulfilled. Under section 
32-A the tenant shall be deemed to have purchased the lands up to the ceiling area 
and the tenant shall not be deemed to have purchased lands held by him as such 
tenant if he Aold lands partly as owner and partly as tenant but the area of the land 
held äs owner is equal to or exceeds the ceiling area (S. 32-B). Section 32-C em- 
powers the tenant to choose the land to be purchased if he holds lands separately 
from more than one landlord and in spite of anything contained in the Bombay 
Prevention of Fragmentation and Consolidation of Holdings Act, 1947 (Bom. Act 
LXII of 1947) the tenant shall be.deemed to have purchased even such fragments 
of the land held on tenancy (S. 32-D). The balance of any land after the purchase 
by the tenant as above is to be disposed of as if it were land surrendered by the tenant 
S. 32 E) ; and the right of the tenant to purchase such land where the landlord 
is a minor, or a widow, or a person subject to any mental or physical disability or 
a serving member of the armed forces is postponed till one year after the cessation 
of disability. The price to be paid by the tenant is to be determined by the Tri- 
bunal as soon as may be after the tiller’s day and the Tribunal is in the first instance 
to record in the prescribed manner the statement of the tenant whether he is willing 
or is not willing to purchase the land held by him as a tenant and if the tenant fails 
to appear or makes a statement that he is not willing to purchase the land, the Tri- 
bunal is to declare by an order in writing that such tenant is not willing to purchase 
the land and that the purchase is ineffective (S. 32G). These provisions also apply 
to a sub-tenant of a permanent tenant who is deemed to have purchased the land 
subject to the conditions specified in sections 32 to 32-E (S. 32-I). S. 32-J provides 
for an appeal to the State Government against the decision of Tribunal. Section 
32-K prescribes the mode of payment of price by the tenant ; and the purchase 
price is recoverable as arrears of land revenue (S. 32-L). Under section 32-M on 
the deposit of the price in lump sum or of the last instalment of such price, the Tri- 
bunal is to issue a certificate of purchase to the tenant in respect of the land, which 
certificate of purchase shall be conclusive evidence of purchase. Ifa tenant fails 
to pay the lump sum within the period prescribed or is at any time in arrears of four 
instalments the purchase is to be ineffective and the land is to be at the disposal of 
the Collector and any amount deposited by such tenant towards the price of the 
land is to be refunded to him. Section 32-N gives the landlord a right to recover 
rent when purchase becomes ineffective, as if the land had not been purchased at 
all. Section 32-P gives the power to the Collector to resume and dispose of land 
not purchased by tenants. \ The amount of purchase price is to be applied towards 
satisfaction of debts (S. 32 Q); and the purchaser is to be evicted from the land 
purchased by him as aforesaid if he fails to cultivate the land personally (S. 32-R). 


It is argued on the strength of these provisions that there is no effective pur- 
chase or effective sale of the land between the landlord and the tenant on the tiller’s 
day or the alternative period prescribed in that. behalf until certain conditions are 
‘fulfilled. ‘To start with it is only an inchoate right which is given to the tenant to 
purchase the land which he can perfect on a statement being made by him before 

. the Tribunal that he is willing to purchase the land. Even if he does so, the land 
does not vest in him because only on the payment of the purchase price either in 
lump or by instalments can he get the certificate of purchase from the Tribunal. 
If he commits default in payment, the purchase is ineffective and he gets no title 
to the land. These provisions, it is submitted, do not vest the title to the land in 
the tenant at all until all these conditions are fulfilled and if any one or more of them 
is not fulfilled the purchase becomes ineffective—in fact it is no purchase at all—with 
the result that the title to the land which is already vested in the landlord is not at 
all transferred to the purchaser. If that is so, there is no compulsory sale or com- 
pulsory purchase of the land in question on the tiller’s day or the alternative period 
of time prescribed therefor and there is no extinguishment of the rights of the land- 
lord. His rights in the land are merely suspended and such suspension is certainly 
not an extinguishment of his rights thereinenor a modification thereof with the mea- 
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ning of the expression used in Article 31-A (1) (a). Reliance is placed in support 

of this proposition ‘on the observations of this Court in Thakur Raghubir Singh v. 

Court of Wards, Ajmer}, In.that case this Court considered the provisions of 
section 112 of the Ajmer Tenancy and, Land Records Act (XLII of 1950) which 

_ provided that if a landlord habitually infringes the rights of.a tenant under the 

Act he would be deemed to be a landlord who is disqualified to manage his own 
property and his property would be liable to be taken under the superintendence 
of the Court of Wards. Mahajan, J. (as he then was) observed at page, 1055 :— 
“ Section 112 of the Act XLII of 1950, intended to regulate the rights of landlords and tenants, 

is obviously not a law providing for “‘the acquisition by the State ” of the estates of the landlords,.or of 
any rights in those estates. It is also not a law providing for the extinguishment or modification of 
any such rights. The learned Attorney-General laid emphasis on the word “modification ” used in 

Article 31-A. That word in the context of the-article only means a modification of the proprietary 
right of a citizen like an extinguishment of that right and cannotinclude within its atnbit a mere 
suspension of the right of management of estate for a time, definite or indefinite.” S 


These observations were confined to, suspension of the right of management 
of the estate and not to a suspension of the title to the estate. Apart from the ques 
tion whether the suspension of the title to the estate for a time, definite or indefi- 
nite would amount tò a modification ‘of a right in the estate within the meaning of 
Article 31-A (1) (a), the position as it obtains in this case is that there is no suspension 
of the title of the landlord at all. The title of the landlord to the land passes immedia- 
tely'to the tenant on the tiller’s day and there is a completed purchase or sale thereof 
as between the landlord and the tenant. The tenant is no doubt given a locus peni- 
tentiae and an option of declaring whether he is or is not willing to purchase the land 
held by him as a tenant. If he fails to appear or makes a statement that he is not 
willing to purchase the land, the Tribunal shall by an order in writing declare that 
such tenant is not willing to purchase the land and that the purchase is ineffective. 
It is only by such a declaration by the Tribunal that the purchase becomes in- 
effective. If no such declaration is made by the Tribunal the purchase would 
stand as statutorily effected on the tiller’s day and will continue to be operative, 
the only obligation on the tenant then being the payment of price in the mode 
determined by the Tribunal. If the tenant commits default in the payment of 
such price either in lump or by instalments as determined by the Tribunal, 
section 32-M declares the purchase to be ineffective but in that event the 
land shall then be at the disposal of the Collector to be disposed of by him in 
the manner provided therein. Here also the purchase continues to be effective 
as from the tiller’s day until such default is committed and there is no quéstion of 
a conditional purchase or sale taking place between the landlord and tenant. The 
title to the land which was vested originally in the landlord passes to the tenant on 
the tiller’s day or the alternative period prescribed in that behalf. This title is 
defeasable only in the event of the tenant failing to appear or making a statement 
that he is not willing to purchase the land or committing default in payment of 
the price thereof as determined by the Tribunal. The tenant gets a vested interest 
in the land defeasable only in either of those cases and it cannot therefore be said 
that the title of landlord to the land is suspended for any period definite or inde- 
finite. If that is so, there is an extinguishment or in any event a modification of 
the landlord’s right in the estate well within the meaning of those words as used 
in Article 31-A (1) (a). 


We have, therefore, come to. the conclusion that the impugned Act is covered 
by Article 31-A and is protected from attack against its constitutionality on the 
score of its having violated the fundamental rights, enshrined in Articles 14, 19, 
and 31 of the Constitution, That being so, the attack levelled against sections 5, 
6, 8, 9, 17-A, 31-A to 31-D and 32 to 32-R on the score of their being violative of 
the fundamental rights conferred upon the petitioners is of no avail to the peti- 
tioners. This being the true position it is not necessary for us to consider the inter- 
esting questions which were argued before us at some length, viz., the nature, scope 








1. 1953 8.C.J. 509: 1953 S.C.R. 1049. 
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and extent of the provisions contained in Articles 31 (1) and 31 (2) of the Consti- 
tution and the line of demarcation between ‘them as also the impact of Article 31 (1) 
on the fundamental right enshrined in Article 19 (1) (f) of the Constitution. 
Suffice it to say that under the circumstances no fundamental right of the peti- 
tioners before us is infringed by the impugned Act or the provisions thereof and the 
petitions under Article 32 cannot be sustained. 


The impugned Act being’ within the legislative competence of the State Legis- 
laturé+no question as to its being a piece of colourable legislation can arise. It 
is not a legislation resorted to by the State Legislature-with a view to by-pass the 
provisions of List II of the seventh schedule to the Constitution, attempting to do 
something which it was otherwise not competent to do. The legislation being 
covered by; Entry 18 of the said List is really a further measure for agrarian re- 
forin which it was well within its competence to enact. It is not an expropriatory 
legislation in the guise of one covered by Entry 18 in the said List. It only fixes 
the ceiling area for the holdifig of the landlord cultivating the land personally and 
transfers the excess holding to the tenant in actual cultivation thereof and: there 
too the price of the land as fixed by the Tribunal has got to be paid by the tenant 
to the landlord. The tenant also is not entitled to hold land beyond the ceiling 
area and there is a balance sought to be struck between the interests of the land- 
lord and those of the tenants so’ that the means of production are not concentrated 
in the hands of one party to the common detriment. The price payable is also 
either in lump or in such instalments as may be determined by the Tribunal and 
on default committed by the tenant in payment thereof the purchase becomes in- 
effective and the land deemed to have been purchased. by the tenant reverts to the 
Collector to be dealt with in accordance with the provisions contained in the Act 
in that behalf. It may be that instalments may be spread over a particular period 
which may thus be determined by the Tribunal and unle:s default is committed 
by the tenant in payment of four instalments the purchase does not become ineffective. 
That, however, is not a provision which makes the payment of price in any manner 
illusory. The landlord is entitled to the rents of the land as if there had been no 
purchase of the land by the tenant and the payment of such rent is made the first 
charge on the land. There is, therefore, no scope for the argument that the pro- 
visions in this behalf contained in ‘the Act were illusory or that the impugned Act 
is a piece of colourable legislation. 


The only question that now survives is whether section 7 of the impugned Act 
is bad by reason of excessive delegation of legislative power. Section 7 invests 
the Government with the power to vary the ceiling area and economic holding 
which have been prescribed in sections 5 and 6 of the Act. Sections 5, 6 and 7 of 
the Act read as under :— 


‘° 5. Geiling area :—(1) For the purposes of this Act, the ceiling area of land shall be— 

(a) 48 acres of jirayat land, or 

(b) 24 acres of seasonally irrigated land or ‘paddy or rice land, or 

(c) 12 acres of perennially irrigated land. 

(2) Where the land held by a person consists of two or more kinds of land specified in sub- 
section (1), the ceiling area of such holding shall be determined on the basis of one acre of perennially 
irrigated land being equal of two acres of seasonally irrigated land or paddy or rice land, or four acres. 
of jirayat land. 

6. Economic holding.—(1) For the purposes of this Act an economic holding shall be— 

(a) 16 acres of jirayat land, or 

(6) 8 acres of seasonally irrigated land, or paddy or rice land, or 

(¢) 4 acres of perennially irrigated land. 

(2) Where the land held by a person consists of two or more kinds of land specified in sub- 


section (1) an economic holding shall be determined on the basis applicable io the ceiling area under 
sub-section (2) of section 5. 


7. Power of Government to vary ceiling area and economic holding :—Notwithstanding anything con- 
tained in sections 5 and 6, it shall be lawful for the State Government, ifit is satisfied that itis expedient 
so to do in the public interest, to vary, by notificationfn the Official Gazette, the acreage of the ceiling 
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area or economic holding, or the basis of determination of such ceiling area or economic holding 
under sub-section (2) of section 5, regard being had to— 

(a) the situation of the land, 

{b) its productive capacity, 

(c) the fact that the land is located in a backward area, and 

(d) any other factors which may be prescribed.’’ 


It is contended that section 7 does not fix any criteria for the guidance of the 
State Government and that the power which is given to the State Government to 
vary the ceiling area and economic holding is unguided and unfettered and that 
it is possible to exercise it at the sweet will and discretion of the State Government 
even in favour of a single individual or in favour of political sufferers and the like. 
It is urged that no broad principle or policy is enunciated by the Legislature in this 
behalf and it would be open to the State Government to exercise this power 
arbitrarily and even in a discriminatory manner and that such entrustment of power 
to the State Government amounts to excessive deleg&tion of legislative power and 
section 7 therefore must be held to be void., 


The principles by which the Courts are guided in the determination of this 
question are now well settled. In the State of Bihar v. Maharajadhiraja Sir Kameshwar 
Singh of Darbhanga’, Mahajan, J., (as he then was observed) :— 


‘*The legislature applied its mind to the question of the method and manner of payment of com- 
pensation. It settled its policy and the broad principles. It gave the State Government the power 
to determine matters of detail after having settled vital matters of policy. It cannot be said that the 
legislature did notapplyits mind to the subject-matter ofthe legislation and did not lay down a 
policy. The proportion in which compensation was payable in cash or in ponds or whether the 
whole of it was to be paid in cash is a matter which only the State Government could fix and similarly 
the interval of instalments and the period ofredeemability ofthe bonds were also matters of detail ` 
which the executive could more appositely determine in exercise of its rule-making power. It cannot 
be said in this case that any essential legislative power has been delegated to the executive or that 
the legislature did not discharge the trust which the Constitution had reposed init. If the rule- 
making authority abuses its power or makes any attempt to make the payment illusory the expro- 
priated proprietor will not be without a remedy.” 


If the legislature settles the policy and the broad principles of legislation, there 
is no bar against leaving the matters of detail to be fixed by the executive and such 
delegation will not amount to excessive delegation of legislative power such as to 
vitiate the enactment. In the case before us the preamble to Act says what the 
policy of the impugned Act is, viz., further to amend the 1948 Act which as we have 
already observed sets out specific objectives to be achieved. Sections 5 and 6 pres- 
cribe the ceiling area and the economic holding which are fixed by the legislature 
itself having regard to the normal conditions then prevailing within the State. The 
legislature knew what were the different types of land, their situation and produc- 
tive capacity and having regard to all the relevant factors determined the ceiling 
area as also the economic holding. There were, however, bound to be differences 
between district and district and one part of the State and another and having there- 
fore enunciated the broad principles and policy which were embodied in sections 
5 and 6 of the Act the legislature enacted section 7 empowering the State Govern- 
ment to vary the ceiling area and the economic holding if it was satisfied that it 
was expedient so to do in the public interest, regard being had to the various cri- 
teria therein specified. The State Government was to be guided in arriving at 
its satisfaction in regard to the expediency thereof by (a) the’situation of the land, (b) 
its productive capacity, (c) the fact that the land is located in a backward area, and 
(d) any other factors which may be prescribed. In so far as the situation of the 
land and its productive capacity were variable factors, more so if the land was 
located in a backward area, the State Government was enjoined to have regard to 
these factors as determining the variations one way or the other from the normal 
standard adopted by the Legislature in sections 5 and 6 of the Act. “ Any other 
factors which may be prescribed ” would be factors ejusdem generis to the factors 
mentioned eailier in the section and could not be any and every factor which crossed 





1. 1952 S.C.J. 354°: 1952 S.C.R. 889, 954. 


Il RAM RAM NARAIN MEDHI V. STATE OF BOMBAY (Bhagwati, 7.). 17 


the mind of the executive. The very terms of the section preclude any single in- 
dividual being treated in this manner because it talks of the variation in the ceiling 
area and the economic holding being considered by the State Government to be 
expedient in the public interest and the satisfaction of any individual interest could 
hardly be said to be a matter of public interest. No doubt individuals would be 
benefited by the variations contemplated in section 7 but for that purpose the State 
Government has got to be satisfied that it is expedient in the public interest to do 
so and no variation in regard to ceiling area or the economic holding of a single 
individual can ever be said to have been contemplated within the terms of section 7. 
It appears however that this argument found favour with the Bombay High Court 
in its decision in Parashram Damodhar v. State of Bombay1, where the Court observed 
that the power to issue a notification may be exercised in favour of a single individual 
under the authority reserved under section 7 and may lay the State Government 
‘open to. a charge of favouritism. With great respect to the learned Judges of that 
High Court, we are of the view that no such thing is ever contemplated in the terms 
of section 7 of the Act. There is also no warrant for the suggestion that the State 
Government might vary the ceiling area and the economic holding, say for instance, 
for benefiting the political sufferers within the State. If the situation of the land and 
its productive capacity as also the fact that the land is located in a backward 
area are the criteria to be determined before the State Government is satisfied that 
it is expedient to vary the ceiling area and the economic holding in the public in- 
terest and “any other factors which may be prescribed ” are to-be read ejus dem 
generis with the above as already observed, no question of benefiting political sufferers 
can ever enter into the picture. That would be an extraneous consideration. It 
does not come within the criteria specified in section 7 of the Act on a true cons- 
truction thereof. Such considerations therefore do not militate against the vali- 
dity of the provisions contained ‘in that section. In our opinion, the broad prin- 
ciples and policy have been laid down by the legislature, the criteria have been 
fixed according to which the State Government has to be satisfied that it is expedient 
to vary the ceiling area and economic holding already prescribed by the legislature 
and the mere matter of working out the details having regard to those criteria which 
are specifically mentioned therein which has been delegated to the State Govern- 
ment does not amount to any excessive delegation of legislative power. 


It is also to be remembered that this power of variation of the ceiling area and 
the economic holding is vested in the State Government and is left to its subjective 
satisfaction having regard to the criteria therein specified. As was observed by 
Kania, C.J., in Dr. N. B. Kharev. The State of Delhi? :—. 


“This whole argument is based on the assumption that the Provincial Government when making 
the order will not perform its duty and may abuse the provisions of the section. In my opinion, 
it is not proper to start with such an assumption and decide the legality of an Act on that basis. Abuse 
of the power given by a law sometimes occurs ; but the validity of the law cannot be contested because 
“of such an apprehension.” 


These observations of Kania, C.J., were quoted with approval by Patanjali 
Sastri, C.J., in The State of West Bengal v. Anwar Ali Sarkar®, where it was stated :— 
“Whether a law conferring discretionary powers on an administrative authority is constitutionally 
valid or not should not be determined on the assumption that such authority will act in an arbitrary 
manner in exercising the discretion committed to it.” 
The above observations of Kania, C.J., were then quoted and the judgment 
proceeded :— 
“ On the contrary, it is to be presumed that a public authority will act honestly and reasonably 
dn the exercise of its statutory powers, . . e s ee ee ee” 
___ We may lastly refer to the observations of this Court in Pannalal Binjraj v. Union 
of India* :— 
“Tt may also be remembered that his power is vested not in ‘minor officials but in top-ranking 
authorities like the Commissioner of Income-tax and the Central Board of Revenue who act on the 
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information supplied to them by the Income-tax Officers concerned. This power is discretionary 
and not necessarily discriminatory and abuse of power cannot be easily assumed where the discretion 
is vested in such high officials. (Vide Matajog Dobey v. H. S. Bhari1). There is moreover a presump- 
tion that public officials will discharge their duties honestly and in accordance with the rules of law 
(Vide People of the Staté of New York v. John E. Van De Carr, etc.*), It has also been observed by this 
Court in A. Thangal Kunju Musaliar v. M. Venkitachalam Potti? with reference to the possibility of discri- 
mination between assessees in the matter of the reference of-their cases ‘to the Income-tax Investi- 
gation Commission that “‘ it is to be presumed, unless the contrary were shown, that the administration 
of a particular law would be done “not with an evil eye and unequal hand” and the selection made 
by the Government of the cases of persons to be referred for investigatin by the Commission would 
not be discriminatory.” 

This presumption, however, cannot be stretchtd too far and cannot be carried to the extent of 
always holding that there must be some undisclosed and unknown reason for subjecting certain india. 
viduals or corporations to hostile and discriminatory treatment (vide Gulf, Colarado, etc. v. W.H. Ellis4). 
There may be cases where improper execution of power will result in injustice to the parties. As has 
been observed, however, .the possibility of such discriminatory treatment cannot necessasily invalidate 
the legislation and where there is an abuse of such power, the parties aggrieved are not without ample 
remedies under the law (vide Dinabandhu Sahu v. Jadumony Mangaraj*®). What will be struck down in 
such cases will not be the provision which invests the authorities With such power but the abuse of the 
power itself.” $ - 


It, therefore, follows that section 7 of the Act cannot be impugned on the ground. 
of execessive delegation of legislative power. 2. Ss 


All the various contentions urged by the petitioners therefore fail and the result 
is that the petitions filed by the petitioners before us must be dismissed with costs. 
The State of Bombay which is the only respondent in all these petitions will how- 
ever get only one set of costs therein. 


Petitions dismissed. 
‘SUPREME COURT OF INDIA. 
` ` (Criminal Appellate Jurisdiction.) 
Present :—J. L. Kapur anp K, N. Wancuoo, JJ. 5 


Faguna Kanta Nath , y - .. Appellant* 
v. : i ; 
The State of Asam ~~ . .. Respondent. . 


Penal Code (XLV of 1860), section 165-A—K charged’ for offence under section 161—¥ charged for abet- 
ment of the said offence—K. acquitted—F if can be convicted for abetment. 

Under section 165-A of the Penal Code (XLV of 1860) for a person, to be guilty of abetment of” 
an offence under section 161 of that Code, it is not necessary that the offence should have been commit- 
ted; but the requirements of section 107 must be statisfied. oe ae 

- Where on the findings ‘of: trial Court F the appellant merely received the money for and on. 
behalf of K and the evidence of the complainanat is that K had asked him to hand over the money 
to F for counting and where it is not the case of the prosecution, that the appellant instigated K to- 
demand illegal gratification or that the appellant entered into a conspiracy with K for the commis-: 
sion of the offence under section 161, then, if K is acquitted and therefore the offence under section. 
i61 is held not to have been comitted, and therefore no question of-intentionally aiding by any act 
or omission in the commission of the offence arises, the,conviction of the appellant for abetment 
canhot be upheld. ges : . . 
Appeal by Special Leave from the Judgment and Order, dated the {14th 
December, 1955, of the Assam High Court at Gauhati, in Criminal Appeal No.54 of 
1955, arising out of the Judgment and Order, dated the 23rd May, 1955, of the: 
Court of the Special Judge, Lower Assam District at Dhubri, in Special Case No. 2 


of 1954. 
Nur-ud-Din Ahmad and K. R. Chaudhury, Advocates,, for Appellant. 
` Naunit Lal, Advocate, for Respondent. , 
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The Judgment of the Court was delivered by 

Kapur, 7.—This appeal by Special Leave is directed against the judgment and 
order of the High Court of Assam. ‘The appellant before us was tried for an offence 
under section 165-A of the Indian Penal Code for having abetted one Khalilur 
Rahman in the commission of an offence by the latter under section 161, Indian 
Penal Code. Both the appellant and Khalilur Rahman were convicted of the 
offences with which they were charged and sentenced to one year’s rigorous 
imprisonment. On appeal the High Court acquitted Khalilur Rahman but 
maintained the conviction and sentence of the appellant. 


The facts of this appeal are that on May g, 1952, the complainant Narendra 
Nath Brahma was taking two carts carrying 25 Mds. of paddy for sale to Billashi- 
parabazar along the path which runs by the side of the river of Gauranga. When 
he had gone only a short distance he was stopped by the paddy-checking Inspector, 
Khalilur Rahman, who was accompanied by the appellant and three others. Khali- 
lur Rahman demanded Rs. 200 as bribe and threatened the complainant that unless 
the amount demanded was paid his cart and paddy would be seized. In this he 
was supported by the appellant and three others. ‘The complainant expressed his 
inability to give that much amount but ultimately he agreed to pay Rs. 150. He 
borrowed Rs. 100 from one Surajmal Oswal out of which he offered Rs. 80 to Khali- 
lur Rahman who asked him to hand them over to the appellant who counted the 
money and made it over to Khalilur Rahman. The complainant was also forced 
to execute a promissory note for a sum of Rs. 70 in favour of the appellant and he 
promised that the money would be paid the following day after the paddy was sold. 
The complainant learnt in the bazar that another person Happaram Rai had been 
similarly treated but he had only paid Rs. 15. On May 11, 1952, the complainant 
approached the appellant for the refund of his money and the return of his pronote 
and although the appellant promised he did not do so. The same day there was 
a meeting at Futkibari Middle English School where the Deputy Commissioner was 
present. The complainant presented to him a written complaint describing how he 
was forced to pay Rs. 80 and made to execute a pronote for Rs. 70. Thereupon 
both Khalilur Rahman and the appellant were prosecuted, the former under sec- 
tion 161, Indian Penal Code read with section 5 (2) of the Prevention of Corrup- 
tion Act, 1947 (II of 1947) and the latter under section 165-A and they were con- 
victed and sentenced by the Special Judge as already stated. 


The evidence of the complainant was that before Rs. 200 was demanded from > 
him, the appellant and Khalilur Rahman “ went aside” and had some ‘talks and 
coming together accused Khalilur Rahman demanded Rs. 200. He also stated : 

‘J told them that I managed to procure Rs. 80 somehow and I wanted to hand over to accused 
Khalilur Rahman who directed me to hand over to accused Faguna, saying he would take counting, 
accused Faguna counted the money and then made over the entire money to accused Khalilur Rahman 
saying that Rs. 80 would not do and I should execute a handnote for the balance of Rs. 70 promising 
to pay on the following Saturday’’. 


According to the complainant it was Khalilur Rahman who tore out a page 
from his note book and handed over the same to the complainant and also lent him 
his fountain pen and after the pronote was executed both the pen and the pronote 
were handed over to Khalilur Rahman. The Special Judge found :— 

“I am fully convinced that a sum of Rs. 80 was realised from the complainant for forbearing 
from seizing of the paddy by the acéused Khalilur Rahman, being helped and abetted by the 
accused Faguna Kanta Nath.” 


He therefore convicted Khalilur Rahman under section 161, Indian” Penal 
Code, but acquitted him of an offence under section 5 (2) of the Prevention of Cor- 
ruption Act (Act II of 1947) and convicted the appellant for abetment of that offence 
On appeal Deka, J., held that from the complaint made by the complainant it was 
not clear that any payment was made to Khalilur Rahman. He said : 

“: It may be that Khalilur Rahman was a party to squeezing out some money from a dealer in 


paddy who tried to evade the law, but that falls far short of proving that he had accepted thi 7 
jbrough Faguna Kanta Nath as ‘alleged now in Coutt.” E ere 
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The learned Judge accepted the complainant’s story that money was paid to 
the appellant but he was of the opinion that the evidence was not strong enough to 
prove payment to Khalilur Rahman and therefore he was “ prepared to give the 
benefit of doubt to Khalilur Rahman and direct that his conviction under section 
161, Indian Penal Code, be set aside ”. As to the appellant he was of the opinion 
that money was taken by him for payment to Khalilur Rahman as illegal grati- 
fication and whether he actually paid it to him or not the offence fell under section 
165-A and therefore he held the appellant guilty under that section. Thus 
pecording to the learned Judge the case against Khalilur Rahman was not proved 
and as money had been paid to the appellant he was guilty of abetment under sec- 
tion 165-A, Indian Penal Code. The appellant has come to this Court by Special 
leave. 


The main argument raised on behalf of the appellant is that as Khalilur Rah- 
man has been acquitted, on the facts and circumstances of this case the conviction 
of the appellant for abetment cannot be sustained. Tle evidence of the complainant 
on which the conviction is based was that the money was demanded by Khalilur 
Rahman and at his instance it was made over to the appellant who counted the 
money and handed it over to Khalilur Rahman. The pronote was also written 
as the instance of Khalilur Rahman and was handed over to him. The part played 
by the appellant according to the story of the complainant was that before the de- 
mand of bribe both Khalilur Rahman and the appellant “ went aside ” and held 
a conference and Khalilur Rahman then demanded Rs. 200. Rs. 80 was brought by 
the complainant and paid to the appellant at the instance of Khalilur Rahman for 
the purpose of counting and he in turn gave it to Khalilur Rahman who put it in his 
trouser’s pocket. About this portion of the evidence the trial Court said “ it may 
not be fully true ” and the finding of the High Court was that the money remained 
with him and was not paid to Khalilur Rahman ; the question is whether in these 
circumstances the offence of abetment can be held to have been made out. 


Under the Indian law for an offence of abetment it is not necessary that the 
offence should have been committed. A man may be guilty as an abettor whether 
the offence is committed or not. “Section 165-A is as follows : 

> Section 165-A.—‘‘ Whoever abets any offence punishable under section 161 or section 165, 


-whether or not that offence is committed in consequence of the abetment, shall be punished with 
Smprisonment of either description for a term which may extend to three years or with fine or with 


both ”’. 

Therefore for a person to be guilty of abetment of an offence under sectiont 161, 
it is not necessary that the offence should have been committed. Abetment is de- 
-fined in section 107 and a person abets the doing of a thing when (1) he instigates 
any person to do that thing or (2) engages withoneor more other person or persons 
in any conspiracy for the doing of that thing, .......... or (3) intentionally aids, 
‘by any act or illegal omission the doing of that thing. Explanation (2) to section 107 
is as follows: 


“ Whoever, either prior to or at the time of the commission of an act, does anything in order to 
-facilitate the commission of that act, and thereby facilitates the commossion thereof, is said to aid 


the doing of that act.” 

It is not suggested that there was any instigation by the appellant for the com- 
mission of the offence. Further the circumstances proved against the appellant 
-did not bring the case under the second part of section 107 because it is not alleged 
that there was any conspiracy and a charge of conspiracy must necessarily fail if the 
other alleged conspirator is acquitted : See The King v. Plummer!, which has re- 
-ceived the approval of this Court in Topandas v. State of Bombay*. In either of these’ 
-cases it is immaterial whether the person instigated commits the offence or not 
or the persons conspiring together actually carry out the object of conspiracy. 


There then remains the third part of section 107 that is abetment by aid. A 
person abets by aiding when by the commission of an act he intends to facilitate 
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and does facilitate the commission thereof. By the acquittal of Khalilur Rahman 
the High Court must be deemed to have held that there was no offence under sec- 
tion 161. But it was contended on behalf of the respondent that the acquittal of 
Khalilur Rahman was wrong and this Court should hold that a wrong acquittal 
does not prevent the conviction of the appellant for the offence ofabetment. Counsel 
for the respondent referred to Dalip Singh v. State of Punjab1, where at page 156, Bose, 
J. said.: 

“We have taken into consideration the fact that the High Court considers that the portion of 

Mst. Punnan’s story regarding the lambardars has been falsely introduced by the police, also that 
both Courts have rejected the evidence about the dying declaration. Despite that, we agree with 
the learned Sessions Judge that Mst. Punnan and Mst. Charni are to be believed regarding the main 
facts and that they correctly named all seven accused as the assailants. On that finaings the convic- 
tion under section 302 read with section 149 can be sustained. We accordingly uphold these convic- 
tions. The acquittals in the other three cases will of course stand but the mere fact that these persons 
have, in our opinion, been wrongly acquitted cannot affect the conviction in other cases.” 
In that case although the High Court had acquitted three accused persons of 
an offence under section 302 read with section 149, Indian Penal Code, yet as in the 
opinion of this Court the acquittal was wrong, section 149 was held applicable in 
the case of four others who had been convicted by the High Court of secion 302 read 
with section 149. The decision in that case must be circumscribed to the peculiar 
circumstances of that case. In the present case the person who demanded the illegal 
gratification for allowing the carts to proceed was Khalilur Rahman who had the 
authority to do or not to do a particular act and all that the appellant is alleged to 
have done was to receive the money at the instance of Khalilur Rahman for counting 
and then paid the money to him. It is not the prosecution case that the appellant abet- 
ted the offence by instigating Khalilur Rahman to demand the illegal gratification ; 
nor has the prosecution set up or proved a case of conspiracy between the appellant 
and Khalilur Rahman for the commission of an offence under section 161. On the 
finding of the Court the appellant received the money for and on behalf of Khalilur 
Rahman and the evidence of the complainant is that Khalilur Rahman had asked 
him to hand over the money to the appellant. If Khalilur Rahman is acquitted 
and therefore the offence under section 161 is held not to have been committed, then 
in this case no question of intentionally aiding by any act or omission the commission 
of the offence arises. It may be as counsel for the respondent contended that the 
acquittal of Khalilur Rahman is wrong and it appears and we say so with respect 
that the findings of the High Court are inconsistent but as the matter of Khalilur 
- Rahman is not before us by way of appeal against acquittal we do not express any 
opinion on that question. 


We are of the opinion that on the facts found and circumstances established in 
this case and as Khalilur Rahman has been acquitted the appellant’s conviction 
cannot be upheld. We therefore allow this appeal and set aside the order of 
conviction. The bail bonds shall also stand discharged. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—B. P. Sinsa, S. J. Imam anp J. L. Kapur, JJ. 


S. M. Jakati and another > .. Appellants* 
v. ‘ 
S. M. Borkar and others ` .. Respondents. 


Hindu Law—Joint family—Debts—Avyavaharika—Test—Liability of father for misfeasance as Managing 
Director of a Bank—If binding on sons—Suit for partition filed by son—Effect on liability and pending execu- 
tion against father. 

Bon:bay Land Revenue Code, section 155—‘‘ Right, title and interest’’— Meaning. 


Any debt for a cause repugaant to good morals will be avyavaharika. The Managing Director 
of a Bank who should have been more vigilant in investing the monies of the Bank, is oruered to make 
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a contribution in the liquidation on the ground of his misfeasance (gross negligence in the discharge 
of his duties) cannot be said to have incurred the liability for a cause “‘repugnant to good morals’’. 
The debt was not avyavaharika and is therefore binding on the sons of the debtor (a Hindu father). 


-The liability of the sons to discharge the debts of the father which are not tainted with immorality 
or illegality is based on the pious obligation of the sons which continues to exist in the lifetime and 
after the death of the father and which does not come to an end as a result of partition of the joint 
family property. All that results from partition is that the right of the father to make alienation 
comes to an end. 


Where the rigat, title and interest of a judgment-debtor are put up, for sale, as to what passes 
to the auction-purchaser is a question of fact in each case dependant upon what was the estate put 
up for sale, what the Court intended to sell and what the purchaser intended to buy and did buy 
and what he paid for. 


The words “‘right, title and interest’? occurring in section 155 of the Bombay Land Revenue 
Code have the same connotation as they had in the corresponding words used in the’Code of Civil 
Procedure existing at the time the Bombay Land Revenue Code was enacted. 


In execution proceedings it is not necessary to implead® the sons or to bring another suit if 
severance of status iakes place pending the execution proceedings because the pious duty of the sons 
continues and consequently there is merely a difference in the mode of enjoyment of the property. 


_ The liability of a father, who is a managing director and who draws a salary or remuneration, 
incurred as a result of negligence in the discharge of his duties, is not an avyavahaika debt as it cannot 
be termed as “‘ repugnant to good morals.” 


Appeal from the Judgment and Decree, dated the 22nd August, 1950, of the 
Bombay High Court in Appeal No. 80 of 1946 from Original Decree, arising out 
of the Judgment and Decree, dated the 1gth October, 1945, of the Court of Civil 
Judge, Senior Division, Dharwar, in Special Suit No. 64 of 1943. 


A. V. Viswanatha Sastri, Senior Advocate (M. S. K. Sastri, Advocate, with him), 
for Appellant. 


A. S. R. Chari, Senior Advocate, (Bawa Shivcharan Singh and Govindsaran Singh, 
Advocates, with him) for Respondents Nos. 2 to 4. 


The Judgment of the Court was delivered by 

Kapur, F. (Sinha, J., agreeing)—This is an appeal against the judgment and 
decree of the High Court of Bombay varying the decree of the trial Court decree- 
ing the plaintiff’s suit for possession by partition of joint family property. 


The facts of the case lie in a narrow compass. M. B. Jakati, defendant No. 1, 
was the Managing Director of Dharwar Urban Co-operative Bank, Limited, 
which went into liquidation, and in that capacity he was receiving a yearly remu- 
neration of Rs. 1,000. As a result of certain proceedings taken against defendant 
No. 1, M.B. Jakati, by the liquidator of the Bank, a payment order for Rs. 15,100 
was made by the Deputy Registrar of Co-operative Societies on April 21, 1942. In 
execution of this payment order a bungalow belonging to M. B. Jakati, defendant 
No. 1, was attached by the Collector under the Bombay Land Revenue Code on 
July 27, 1942. Notice for sale was issued on November 24, 1942, and the procla- 
mation on December 24, 1942. The sale was fixed for February 2, 1943. On Jan- 
uary 16, 1943, M. B. Jakati, defendant No. 1, applied for postponing the sale which 
was rejected. The auction-sale was held on February 2, 1943, and was confirmed 
on June 23, 1943—the purchaser was S. N. Borkar, defendant No. 7, now respondent 
No. 1. On February 10, 1944, respondent No. 1, sold the property to defendants 
8 to 10 who are respondents 2 to 4. 


The following pedigree table will assist in understanding the case : 
Madhavarao Balakrishan Jakati, Deft. 1=Bhimabai, Deft. 2. 


| a aaa a 


| 
Krishnaji Shriniwas Shantibai, Indumati, 
PL r PIF. 1 (a) daughter daughter 
i . Deft. No. 3 Deft. No. 4 
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On January 15, 1943, Krishnaji, a son of defendant No. 1, brought a suit for 
partition of the joint family property and possession of his separate share alleging 
inter alia that the purchase by respondent No. 1 of the bungalow was not binding 
on the joint family as “ it was not liable to be sold for the illegal and immoral acts 
on the part of defendant No. 1 which were characterised as misfeasance” ; that the 
auction-sale was under section 155 of the Bombay Land Revenue Code under which 
only “ the right, title and interest of the defaulter ” could be sold and therefore the 
right, title and interest of only the father, defendant No. 1 was sold and not that of 
the other members. The plaintiff claimed } share of the property and also alleged 
that he was not on good terms with his father who had neglected his interest ; that 
he was staying with his mother’s sister and was not being maintained by his father 
and mother. On January 12, 1944, appellant No. 1 filed his written statement 
supporting-the claim for partition and claiming his own share. He supported the 
claim of the then plaintiff that the sale in favour or respondent No. 1 was not binding 
‘on the joint family. Defendant No. 2, now appellant No. 2, the mother, also sup- 
ported the plaintiff’s claim and on the death of Krishnaji, she claimed his 3 share 
as his heir. After the death of the original plaintiff Krishnaji, Shriniwas, appellant 
No. 1, was substituted as plaintiff on June 28, 1944. 


The suit was mainly contested by respondents 1 to 4. Respondent No. 1 pleaded 
that plaintiff’s suit for partition was collusive having been brought at the instance 
of the defendant No. 1, M. B. Jakati, and it was not bona fide ; that defendant No. 1 
was made liable at the instance of the liquidator of the Dharwar Urban Co-opera- 
tive Bank, Ltd., for misfeasance because he acted negligently in the discharge of his 
duties as managing director of the Bank ; that the debt was binding on the family 
as defendant No. 1, M.B. Jakati, had been receiving a yearly remuneration from the 
Bank and the properties were sold in payment of a debt binding on the family and 
therefore the sale in execution of the payment order could not be challenged as 
the sons were under a pious obligation under the Hindu Law to discharge the debts 
of their father ; that the sale could only be challenged on proof of the debt of 
defendant No 1 being for an “immoral or illegal” purpose. These pleadings 
gave rise to several issues. 


The learned Civil Judge held that the suit was collusive ; that the liability 
which defendant No. 1 incurred was avyavaharika and was therefore not binding 
on the sons and thus appellant No. 1 would have + share in the joint family pro- 
perty, defendant No. 1, 3 and appellant No. 2 also 3. He therefore declared 
the shares as above in the whole of the joint family property including the bun- 
galow which is the only property in which the respondents are interested and which 
is in dispute in this appeal. i 


On appeal the High Court held that the debt was not avyavaharika as there 
was no evidence to support the finding of the trial Court, the order of the Deputy 
Registrar being in the nature of a judgment to which neither the sons nor the auction- 
purchasers were parties and therefore it was not “ evidence of anything except the 
historical fact that it was delivered”. In regard to the question as to what interest 
passed to the auction-purchaser on a sale under section 155 of the Bombay Land 
"Revenue Code, it held that the whole estate including the share of the sons was 
sold in execution of the payment order and therefore qua that property the sons had 
no interest left. The High Court varied the decree to this extent and the plaintiffs 
have come up in appeal to this Court by certificate of the High Court of Bombay; 


The case of the appellants is (1) that the debt-was avyavaharika and therefore 
in an auction sale the interest of the sons and other members of the joint family did 
not pass to the auction-purchaser ; (2) that even if the debt was not ayyavaharika the 
institution of the suit for partition operated as severance of status between the mem- 
bers of the family and therefore the father’s power of disposition over the son’s share 
had come to an end and consequently in the auction sale the share of the sons did 
not pass to the auction-purchase ; and (3) that what could legally be sold under 
section 155 of the Bombay Land Revenue Code was the right, title and interest of 
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the defaulter, i.e., of the father alone which could not include the share of the other 
members of the joint family. 


The first question for decision is whether the debt of the father was avyavaharika.. 
This term has been variously translated as being that which is not lawful or what is. 
not just or what is not admissible under the law or under normal conditions. 
Colebrooke translated it as “‘ a debt for a cause repugnant to good morals”. There 
is another track of decision which has translated it as meaning “a debt which is 
not supported as valid by legal arguments”. The Judicial Committee of the Privy 
Council in Hem Raj v. Khem Chand', held that the translation of the term as given 
by Colebrooke makes the nearest approach to the true conception of the term used. 
in the Smrithis texts and may well be taken to represent its correct meaning and that. 
it did not admit of a more precise definition. 


In Toshanfal Singh v. District Fudge of Agra®, the Judicial Committee held that 
drawings of monies for unauthorised purposes, which amounted to criminal breach 
of trust under section 405 of the Indian Penal Code, were not binding on the sons,. 

_but a civil debt arising on account of the receipt of monies by the father which were 
not accounted for could not be termed avyavaharika. 


In the case now before us the appellants have attempted to prove that the 
debt fell within the term avyavaharika by relying upon the payment order and 
the findings given by the Deputy Registrar in the payment order where the liability 
was inter alia based on a breach of trust. Any opinion given in the order of the 
Deputy Registrar as to the nature of the liability of defendant No. 1, M.B. Jakati, 
cannot be used as evidence in the. present case to determine whether the debt was. 
avyavaharika or otherwise. The order is not admissible to, prove the truth of the 
facts therein stated and except that it may be relevant to prove the existence of the- 
judgment itself, it will not be admissible in evidence. Section 43 of the Evidence 
Act, the principle of which is, that judgments excepting those upon questions of 
public and general interests, judgment in rem or when necessary to prove the exis-- 
tence of a judgment, order or decree, which may be a fact in issue are irrelevant. It 
was then submitted that the pleadings of respondent No. 1 himself show that the: 
debt was of an immoral or illegal nature. In his written statement, respondent No. 1 
had pleaded that the liquidator of the Bank had charged defendant No. 1 with mis- 
feasance because he was grossly negligent in the discharge of his duty and responsi- 
bility as managing director and that after a thorough enquiry the Deputy Registrar 
held misfeasance proved and ordered a contribution of Rs. 15,100 by him. As 
we have said above the translation given by Colebrooke of the term avyavaharika 
is the nearest approach to its true concept, i.¢., “any debt for a cause repugnant to. ` 
good morals.” ‘The managing director of a Bank of the position of defendant No. 1 
who should have been more vigilant in investing the monies of the Bank cannot be 
said to have incurred the liability for a cause “ repugnant to good morals”, We 
are unable to subscribe to the proposition that in the modern age with its complex 
institutions of Banks and Joint Stock Companies governed by many technicalities 
and complex system of laws the liability such as arisen in the present case could be 
called avyavaharika. The debt was therefore binding on the sons. 


The effect of severance of status brought about by the filing of the suit on Jana 
uary 25, 1943, has been made the basis of the argument that only the share of the 
father could be seized in execution of the payment order made against him. This 
.would necessitate an examination into the rights and liabilities of Hindu sons in 
a Mitakshara coparcenary family where the father is the karta. Sn Hindu Law 
there are two mutually destructive principles, one the principle of independent co- 
parcenary rights in the sons which is an incident of birth, giving to the sons 
vested right in the coparcenary property, and the other the pious duty of the sons 
to discharge their father’s debts not tainted with immorality or illegality, which 
lays open the whole estate to be seized for the payment of such debts. According 
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to the Hindu law-givers this pious duty to pay off the ancestors’ debts and to relieve 
him of the death torments consequent on non-payment was irrespective of their 
inheriting any property, but the Courts rejected this liability arising irrespective 
of inheriting any property and gavė to this religious duty a legal character. Masit 
Ullah v. Damodar Prasad+. For the payment of his debts it is open to the father to 
alienate the whole coparcenary estate including the share of the sons and it is equally 
open to his creditors to proceed against it; but this is subject to the sons having 
a right to challenge the alienation or‘protest against a creditor proceeding against 
their shares on proof of illegal or immoral purpose of the debt. These propositions 
are well-settled and are not within the realm of controversy. (Panna Lal v. Msi. 
Waraini®, Girdharee Lal v. Kantoo Lal and Mudhan Thakoor v. Kantoo Lal?, Suraj Bansi 
Koer v. Sheo Prasad Singh*, Brij Narain v. Mangala Prasad®. In the last mentioned 
case the Privy Council said :— 


“Nothing clearer could be said than wnat was said by Lord Hobhouse delivering the judgment 
of the Board in’ Nanomi Babusin v? Modun Mohu:®, already quoted ; destructive as it may be of the 
principle of independent coparcenary rights in the sons, the decisions have for sometime established 
the principle that the sons cannot set up their rights against their father’s alienation for an antecedent 
debt, or against his creditor’s remedies for their debts, if not tainted with immorality. On this 


important question of the liability of the joint estate, their Lordships think that there is no conflict 
of authority ’’. : 


There is no discrepancy of judicial opinion as to the pious duty of Hindu sons. 
In Panna Lal v. Mst. Naraini*, this Court approved the following dictum of Sule- 
man, A.C.J., in Bankeylal v. Durga Prasad? : 


“The Hindu Law texts based the liability on the pious obligation itself and not in the father’s 
power to sell the sons’ share ”’. i 


So great was the importance attached to the payment of debts that Hindu law- 
givers gave the non-payment of a debt the status of sinfulness and such non-paye 
ment was wholly repugnant to Hindu concept of son’s rights and liabilities. In 
Bankeylal v. Durga Prasad’, Lal Gopal Mukherji, J., said at page 896 :— 


“ A perusal of text books of Smriti dealing with debts will show that under the Hindu Law the 
non-payment of a just debt was regarded as a very heinous sin.” 


The liability of the Hindu son based on his pious obligation again received 
the approval of this Court in Sidheshwar Mukherji v. Bhubneshwar Prasad Narain Singh® 
- where the following observation made in Panna Lals case®, 


“The father’s power of alienating the family property for payment of his just debts may be one 
of the consequences of the pious obligation which the Hindu Law imposed upon the sons ; or it may 
be one of the means of enforcing it, but it is certainly not the measure of the entire obligation ’’ 


was reiterated. And again at page 183, Mukherjea, J., (as he then was) said:—~ 


“It is a special liability created on purely religious grounds and can be enforced only against 
the sons of the father and no other coparcener. The liability, therefore, has its basis entirely on the 
relationship between the father and the son’’. 


Therefore unless the son succeeds in proving that the decree: was based on a 
debt which was for an immoral or illegal purpose the creditor’s right of seizing in 
execution of his decree the whole coparcenary property including the son’s share 
remains unaffected because except where the debt is for an illegal or immoral pur- 
pose it is open to the execution creditor to sell the whole estate in satisfaction of the 
judgment obtained against the father alone ; Sripat Singh v. Tagore®. The neces- . 
sary corollary which flows from the ‘pious obligation imposed on Hindu sons is that 
it is not ended by the partition of the family estate unless a provision has been made 
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for the payment of the just debts of the father. This again is supported by the 
authority of this Court in Pannalal’s case, where Mukherjea, J., said at page 559 :— 
“Thus, in our opinion, a son is liable, even after partition for the pre-partition debts of his father 


which are not immoral or illegal and for the payment of which no arrangement was made at the 
-date of the partition”. e 


The liability of the sons is thus unaffected by partition because the pious duty 
of the sons to pay the debt of the father, unjess it is for an immoral or illegal pur- 
pose, continues till the debt is paid off and the pious obligation incumbent on the 
‘sons to see that their father’s debts are paid, prevents the sons from asserting that the 
family estate so far as their interest is concerned is not liable to purge that debt. 
Therefore even though the father’s power to discharge his debt by selling the share 
of his sons in the property may no longer exists asa result of partition the right of 
the judgment creditor to seize the erstwhile coparcenary property remains un- 
affected and undiminished because of the pious obligation of the sons. There does 
not seem to be any divergence of judicial opmion in fegard to the Hindu son’s lia- 
bility to pay the debts of his father after partition and by the mere device 
of entering into partition with their father, the sons cannot get rid of this 
pious obligation. It has received the approval of this Court in Panna Lal v. 
Mst. Narainit and Sidheshwar Mukherji v. Bhubneshwar Prasad Narain Singh? 
where Mukherjee, J., observed in the later case, at page 184. 

“Tt is settled law that even after partition the sons could be made liable for the pre-partition 
debts of the father if there was no proper arrangement for the payment of such debts at the time when 


the partition was affected, although the father could have no longer any right of alienation in regard 
to the separated share of the sons’’. . . 


The question then arises how the liability of the sons is to be enforced. Ano- 
ther principle of Hindu Law is that in a coparcenary family the decree obtained 
‘against the father is binding on the sons as they would be deemed to have been re- 
presented by the father in the suit ; Kishan Sarup v. Brijraj Singh®. As was pointed 
out in Sidheshwar Mukherji’s case*, the sons are not necessary parties to a money suit 
against the father who is the karta, but they may be joined as defendants. The 
result of the partition in a joint family is nothing more than a change in the mode 
of enjoyment and what was held jointly is by the partition held in severalty and 
therefore attachment of the whole coparcenary estate would not be affected by the 
change in the mode of enjoyment, because the liability of the share which the sons 
got on partition remains unaffected as also the attachment itself which is not ended 
by partition. (Section 64, Civil Procedure Code, is a useful guide in such circum- 
stances). 


Dealing with the question as to how the interest of the sons in joint family pro- 
perty can be attached and sold, Mukherjea, J., (as he then was) observed at 
page 185 in Sidheshwar Mukherji’s case? :— 

“ Be that as it may,the money decree passed against the father certainly created a debt payable 
by him. If the debt was not tainted with immorality, it was open to the creditor to realise the dues 
by attachment and sale of the sons’ coparcenary interest in the joint property on the principles dis- 
cussed above. As has been laid down by the Judicial Committee in a series of cases, of which the 
case of Nanomi Babuasin v. Modun Mohun*, may be taken as a type, the creditor has an option in 
such cases. He can, ifhe likes, proceed against the father’s interest alone but he can, if he so chooses, 
put up to sale the son’s interest also and it is a question of fact to be determined with reference to 
the circumstances of each individual case whether the smaller or the larger interest was actually 
sold in execution ’’, f . 


But it was contended that a partition after the decree but before the auction- 
sale limited the efficacy of the sale to the share of the father even though the sale 
in fact was of the whole estate, including the interest of the sons, because after the 
partition the father no longer possessed the right of alienation of the whole copar- 
cenary estate to discharge his debts. But this contention ignores the doctrine of 
pious obligation of the sons. The right of the pre-partition creditor to seize the 
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property of the erstwhile joint family in execution of his decree is not dependent 
upon the father’s power to alienate the share of his sons but on the principle of pious 
obligation on the part of the sons to discharge the debt of the father. The 
pious obligation continues to exist even though the power of the father to alienate 
may come to an end as a result of partition. The consequence is that as between 
the sons’ right'to take a vested interest jointly with their father in their ancestral 
estate and the remedy of the father’s creditor to seize the whole of the estate for 
payment of his debt not contracted for immoral or illegal purpose, the latter will 
prevail and the sons are precluded from setting up their right and this will apply 
‘even to the divided property which, under the doctrine of pious obligations continue, 
to be liable for the debts of the father. Therefore where the joint ancestral pro- 
perty including the share of the sons has passed out of the family in execution of 
the decree on the father’s debt the remedy of the sons would be to prove in ap- 
propriate proceedings taken by them the illegal or immoral purpose of the debt 
and in the absence of any such proof the sale will be screened from the sons’ attack 
because even after the partition their share remains liable. Girdhareelal v. Kantoolal’, 
Suraj Bansi Koer v. Sheo Prasad Narain Singh®, Mussamat Nanomi Babuasin v. Modhun 
Mohun3, Chandra Deo Singh v. Mata Prasad*, which was approved by the Privy 
Council in Sahu Ram Chander v. Bhup Singh®, Pannalal v. Naraini®, and Sidheshwar 
Mukherji’s case’. 


Our attention was drawn to two decisions, one by the High Court of Bombay, 
in Ganpatrao v. Bhimrao’, that in order to make the share of the sons liable after par- 
tition they should be brought on the record and the other of the Madras High Court 
in Kameshwaramma v: Venkatasubba Row®, that the creditor has to bring another 
‘suit against the sons, obtain a decree against them limited to the shares allotted to 
them on partition and then attach and sell their share unless the partition was not 
bona fide in which case the decree could be executed against the joint family pro- 
perty. But the decision in these cases must be confined to their own facts. It is 
true that the right of the father to alienate for payment of personal debt is ended 
by the partition, but as we have said above, it does not affect the pious duty of the 
sons to discharge the debt of their father. Therefore where after attachment and 
a proper notice of sale the whole estate including the son’s share, which was attached 
is sold and the purchaser buys it intending it to be the whole coparcenary estate, 
the presence of the sons eo nomine is not necessary because they still have the right 
to challenge the sale on showing the immoral or illegal purpose of the debt. In 
‘our opinion where the pious obligation exists and partition takes place after the 
-decree and pending execution proceedings as in the present case, the sale of the 
whole estate in execution of the decree cannot be challenged except on proof by 
the sons of the immoral or illegal purpose of the debt and partition cannot relieve 
the sons of their pious obligation or their shares of their liability to be sold or be a 
means of reducing the efficacy of the attachment or impair the rights of the creditor, 
Reliance is placed on the Judgment in Khiarujmal v. Daim+° where the Privy 
Council held that the sale cannot be treated as void on the ground of mere irregu- 
larity but the Court has no jurisdiction to sell the property of persons “‘ not parties 
to the proceedings or properly represented on the record’. There two such persons 
were Alibux and Naurez. As against Alibux there was no decree. He was 
not a party to the suit and it was held by the Privy Council that his interest in 
the property ‘“‘seems to have been ignored altogether”. He was not even 
‘mentioned asa debtor in the award on the basis of which the decree, which 
was executed was made. Similarly Naurez was not represented in either of 
‘the suits and therefore there was no decree against him and the sale of his property 
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also was therefore without jurisdiction and null and void. This case cannot apply 
to sons in a joint Hindu family where a father represents the family and the decree 
is executable against the shares of the sons while the coparcenary continues and the 
liability of their shares continues after partition. Sat Narain v. Das}, is equally 
inapplicable to the present case. There the Privy Council was dealing with the 
father’s power of disposal of property before and after partition which power vests 
in the Official Assignét on his bankruptcy, the question of the right of the judgment- 
creditor to proceed in execution against the divided shares of sons which had been 
attached before partition’ was not a point in controversy. There was no decision 
on the powers of an executing Court to proceed against the shares of the sons but 
the question related to voluntary alienations by a father for payment of his debts 
not incurred for an immoral or illegal purpose. 


. In cases where the sons do not challenge the liability of their interest in the 
execution of the decree against the father and the Court after attachment and 
proper notice of sale sells the whole estate and the auetion-purchaser purchases and 
pays for the whole estate, the mere fact that the sons were eo nomine not brought on 
the record would not be sufficient to defeat the rights of the auction-purchaser or 
put an end to the pious obligation of the sons. As was pointed out by Lord 
Hobhouse in Malkarjun Bin Shidramappa Pasare vw. Narhari Bin Shivappa*. 

“Their Lordships agree with the view of the learned Chief Justice that a purchaser cannot 
possibly judge of such matters, even if he knows the facts; and thatif he isto be held bound to 
enquire into the accuracy of the Court’s conduct of its own business, no purchaser at a Court sale 
would be safe. Strangers to a suit are justified in believing that the Court has done that which by 
the directions of the Court it ought to do ”. 

5 In Mussamat Nanomi Babuasin v. Modun Mohan®, Lord `Hophouse said at p. 
18: 

“But if the fact be that the purchaser has bargained and paid for the entirety, he may clearly 

defend his title to it upon any ground which would have justified a sale if the sons had been brought 
in to oppose the execution proceedings.” : 
The question which assumes importance in an -auction sale of this kind, there- 
fore, is what did the Court intend to sell and did sell and what did the auction-pur- 
chaser purport to buy and did buy and what did he pay for. One track of decision 
of which Shambu Nath Pandey v. Golab Singh*, is an instance, shows when the father’s 
share alone passes. In that case the father alone was made a party to the procee- 
dings. The mortgage, the suit of the creditor and the decree and the sale-certificate 
all purported to affect the rights of the father and his interest alone. It was there- 
fore held that whatever the nature of the debt, only the father’s right and interest 
was intended to pass to the auction-purchaser. In Meenakshi Naidu v. Immudi Kanaka 
Rammaya Kounden®, which represents the other track of decision the Privy Council 
held that upon the documents the Court intended to sell and did sell the whole of 
the coparcenary interest and not any partial interest. The query in decided cases 
has been as to what was put up for sale and was sold and what the purchaser had 
reason to think he was buying in execution of the decree. Mussamat Nanomi Babuasin 
v. Modun Mohun®, Bhagbut Persad v. Mussamat Girja Koer®, Meenakshi Naidu v. 
Immudi Rammaya Koundan® and Rai Babu Mahabir Parsad v. Rai Markunda Nath Sahai?, 
and Daulat Ram v. Mehr Chand. . 

In the present case the payment order was made by the Deputy Registrar on 
April 21, 1942 and after the order had been sent to the Collector for recovery, the 
property’ was attached on April 24, 1942, and notice of sale was issued on Novem- 
ber 24, 1942 and was published under sections 165 and 166 of the Bombay Land 
Revenue Code. The proclamation of sale was dated December 12, 1942. 

The property put up for sale was plot No. 36-D measuring 6 acres and one 
guntha and its value was specified as, 13,000 rupees. There was a note added :— 
a ee Es, 
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“No gurantee is given of the title of the said defendant or of the validity of any of the rights, 
charges or interests claimed by third parties’’. 


The order confirming the sale also shows that the whole bungalow was sold. It 
was valued at Rs. 16,000 and there was a mortgage of Rs. 2,000 against it and what 
was sold and confirmed by this order was the whole bungalow. The sale certi- 
ficate was in regard to the whole bungalow, i.e., City Survey No. 67-D measuring 
6 acres and one guntha the sale price being Rs. 13,025. There is little doubt, there- 
fore that what was put up for auction sale was the whole bungalow and what the 
auction-purchaser purported to buy and paid for was also the whole bungalow and 
not any fractional share in it. It is a case where not only was the payment order 
passed before the partition but the attachment was made and the sale proclamation 
was issued before the suit for partition was filed and the sale took place of the whole 
property without any protest or challenge by the sons and without any notice to 
the Collector or the judgment-creditor of the filing of the suit for partition. In 
such a case respondent No. iis entitled to defend his title upon the grounds which 
would have justified the sale had the appellants been brought on record in exe- 
cution proceedings. The binding nature of the decree passed on the father’s debts 
not tainted with immorality or illegality and the pious obligation imposed on the 
sons under the Mitakshara law would be sufficient to sustain the sale and defeat the 
sons’ suit in the same way and on the same grounds as in the case of execution pro- 
ceedings. Nanomi Babuasin v. Modun Mohun. Consequently whether the sons 
were made parties to the execution proceedings or brought a suit challenging the 
sale of their shares the points for decision are the same—the nature of the debts and 
liability of the sons under Hindu law and these are the determining factors in both 
the,cases, i.e., thé sons being parties to the execution procegsdings or their suit chal- 
lenging the sale of their shares. s i : 


The effect of attachment on the severance of status by the filing of a suit by 
one of the members of the coparcenary whose share was liable in execution of the 
decree has not been debated at the Bar and how exactly it would affect the rights 
of the parties need not therefore be decided in this case. As a consequence it 
would not be necessary to discuss the pronouncements of the Privy Council in Suraj 


Bansi Koer v. Sheo Prasad Singh®, Moti Lal v. Karrabuldin’, Ragunath Das v. Sundar 
Das Khetri*, Ananta Padmanabha Swami v. Official Receiver, Secunderabad’. 


The argument based on the interpretation of the words ‘right, title and 
interest of the defaulter ° in section 155 of the Bombay Land Revenue Code was that 
it was only the share of the defaulter himself which was and could be put up 
for auction sale. That the whole of the property was put up for sale, was sold and 
‘was purchased as such is shown by the documents to which reference has already 
been made, viz., the notice of November 24, 1942, proclamation of sale of Decem- 
ber 24, 1942, the order of confirmation of sale, dated June 28, 1943, and the sale 
certificate issued by the Collector. 


The Civil Procedure Code at the time’ of the enactment of the Bombay Land 
Revenue Code required that the property sold in execution should be described 
as “ right, title and interest of the judgment-debtor ” and the same words have 
been used in section 155 of the Bombay Land Revenue Code. It is a question of 
fact in each case as to what was sold in execution of the decree. In Rai Babu 
Mahabir Persad v. Markunda Nath Sakai, Lord Hobhouse observed as follows at 
‘page 16 :— 

“Tt is a question of fact in each case, and in this case their Lordships think that the transactions 
-of the 4th and 5th of January, 1875, and the description of the property in the sale certificate, are 
conclusive to shew that the entire corpus of the estate was sold’. 
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Similarly in Meenakshi Naidu v. Immudi Kanaka Rammaya Kounden1, the whole 
interest of the coparcenary was held to be sold taking into considerationt he evi- 
dence which had been placed on the record. Lord Fitzgerald, at page 5, pointed 
out the difference where only the father’s interest was intended to pass :— 


“In Hurdey Narain’s case (Hurdey Narain v. Rooder Perkash®, all the documents shewed that the 
Court intended to sell, and that it did sell nothing but the father’s share—the share and interest that 
he would take on partition, and nothing beyond it—and this tribunal in that case puts it entirely 
upon the ground that everything shewed that the thing sold was ‘whatever rights and interest 
the said judgment-debtor had in the property’ and nothing else’’. 

In Sripat Singh v. Tagore?, the “right, title and interest of the judgment- 
debtor” were sold and there also it was held to convey the whole coparcenary estate 
and it was remarked that it was of the utmost importance that the substance and 
not merely the technicality of the transaction should be regarded. WHat is to be 
seen is what was put up for sale, what the Court intended to sell and what the 
purchaser was intending to buy and what he purperted to buy. 


Counsel for the appellants relied on Shambu Nath Panday v. Golab Singh*, where 
it was held that right and interest of the father meant personal interest but in that 
case as we have pointed out, the documents produced all showed that the father’s 


interest alone was intended to pass. 


In Mulgund Co-operative Credit Society v. Shidlingappa Ishwarappa®, it was held 
that the sale under Bombay Land Revenue Code has the same effect as the sale by 
the Civil Court. The language used in the Bombay Land Revenue Code and the 
then existing Civil Procedure Code is similar, 7.c., “the right; title and interest of 
the defaulter ” in one kse and “ of the judgment-debtor ” in the other. This is 
supported by the observation of the Privy Council in Rai Babu Mahabir Persad v. 
Markunda Nath Sahai*®, and as to what passed under the sale does not become any 
different merely because the sale is held under section 155 of the Bombay Land 
Revenue Code rather than the Code of Civil Procedure. The effect in both cases. 


is the same. 


We hold therefore (1) that the liability of the sons to discharge the debts of 
the father which are not tainted with immorality or illegality is based on the pious 
obligation of the sons which continues to exist in the lifetime and-after the death 
of the father and which does not come to an end as a result of partition of the joint 
family property. All that results from partition is that the right of the father to 
make alienation comes to an end. (2) Where the right, title and interest of a judg- 
ment-debtor are set up for sale as to what passes to the auction-purchaser is a ques- 
tion of fact in each case dependent upon what was the estate put up for sale what - 
the Court intended to sell and what the purchaser intended to buy and did buy and 
what he paid for. (3) The words “ right, title and interest ” occurring in section 
155 of the Bombay Land Revenue Code have the same connotation as they had in 
the corresponding words used in the Code of Civil Procedure existing at the time 
the Bombay Land Revenue Code was enacted. (4) In execution proceedings it 
is not necessary to implead the sons or to bring another suit if severance of status 
takes place pending the execution proceedings because the pious duty of the sons 
pontinues and consequently there is merely a difference in the mode of enjoyment 
of the property. (5) The liability of a father, who is a managing director and who 
draws a salary or a remuneration, incurred as a result of negligence in the discharge 
of his duties is not an ayyavaharika debt as it cannot be termed as “repugnant to- 


good morals ”. 
In the result the appeal fails and is dismissed with costs. 


Appeal dismissed. 
————— 


a (1888) 12 Mad. 142 : L.R. 16 LA. 1. 4. L.R. (1887) 14 I.A. 77. 
2. L.R. (1883) 11 LA. 26, 29. 5. AIR. 1941 Bom. 385. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—T. L. VENKATARAMA Arvar, P. B. GajJENDRAGADKAR AND 
A. K. SARKAR, JJ. 


G. Venkataswami Naidu & Co, .. Appellant” 
v. 7 
The Commissioner of Income-tax .. Respondent. 


Income-tax Act (XI of 1922), section 66 (1)—Furisdiction of High Court—Scope—Question whether 
solitary transaction was an adventure in the nature of trade—Nature of. 


If the point raised on reference relates to the construction of a document of title or to the inter- 
pretation of the relevant provisions of the statute, itis a pure question of law; and in dealing with it 
though the High Court may have due regard for the view taken by the Tribunal, its decision would 
not be fettered hy the said view. It is free to adopt such construction of the document or the statute, 
‘as appears to it reasonable. In som cases, the point sought to be raised on reference may turn out 
to be a pure question of fact ; and ifthat be so, the finding of fact recorded by the Tribunal must 
be regarded as conclusive in proceedings under section 66 (1). If, however, such a finding of fact 
is based on an inference drawn from primary evidentiary facts proved in the case, its correctness or 
validity is open to challenge in reference proceedings within narrow limits. The assessee or revenue 
can contend that the inference has been drawn on considering inadmissible evidence or after excluding 
admissible and relevant evidence ; and, if the High Court is satisfied that the inference is the result 
of improper admission or exclusion of evidence, it would be justified in examining the 
correctness of the conclusion. It may also be open to the party to challenge a conclu- 
sion of fact drawn by a Tribunal on the ground that it is not supported by any 
legal evidence or that the impugned conclusion drawn from the relevant facts is not rationally possible; 
and if such a plea is established, the Court may consider whether the conclusion in question is not 
perverse and should not, therefore he set aside. It is within these narrow limits that the conclusions 
of fact recorded by the Tribunal can be challenged under section 6 1). Such conclusions can 
never be challenged on the ground that they are based on misappreciation of evidence. 


In dealing with findings on questions of mixed law and fact the High Court would no doubt have 
to accept the findings of the Tribunal on the primary question of fact ; but it is open to the High 
Court to examine whether the Tribunal had applied the relevant legal principles correctly or not 
and in that sense, the scope of the enquiry and the extent of the jurisdiction of the High Court in 
dealing with such points is the same as in dealing with pure points of law. 


The decision about the character of a transaction in the context cannot be based solely on the 
application of any abstract rule, principle or test and must in every case depend upon all the relevant 
facts and circumstances. 


[On the facts and circumstances it was held that the High Court was right in taking the view that. 
the transaction in question (sale of sites to the company) was an adventure in the nature of trade.] 

Appeal by Special leave from the Judgment and Order, dated the 18th April, 
1955, of the Madras High Court in Case Referred No. 25 of 1952. 


A, V. Viswanatha Sastri, Senior Advocate (M. S. K. Sastri, Advocate with him) 
for Appellant. 


M. C. Setalvad, Attorney-General for India (R. Ganapathy Iyer, R. H. Dhebar 
and D. Gupta, Advocates with him), for Respondent. i 


The Judgment of the Court was delivered by 


Gajendragadkar, 7.—The appellant is a firm acting as managing agents of the 
Janardana Mills Ltd., Coimbatore. It purchased four contiguous plots of land 
admeasuring 5 acres 26 cents under four sale-deeds executed on October 25, 1941, 
November 15, 1941, June 29, 1942 and November 19, 1942, respectively for a 
total consideration of Rs.8,712-15-6. After about five years these properties were 
sold by the appellant in two lots to the Janardana Mills, Ltd. The first lot was sold 
on September 1, 194.7, and the second on November 10, 1947, the total considera- 
tion for the two sales being Rs. 52,600. These two sales realised for the appellant a 
sum of Rs. 43,887-0-6 in excess of the purchase price. 


The Income-tax Officer treated the said amount of Rs. 43,887 as the income of 
the appellant for the assessment year 1948-49, and assessed it to income-tax under the 
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head “business”. The officer held that there was no evidence to show that the appel- 
lant had purchased the said lands for agricultural purposes or that it had acquired 
them as an investment. He also found that, since the lands were adjacent to the 
Janardana Mills, the appellant must have purchased then solely with a view to sell 
them to the said mills with a profit. That is why, though the transaction was in the 
nature of a solitary transaction, it was held that it had all the elements of a business 
transaction and was thus an adventure in the nature of trade. 


Against this order of assessment the appellant preferred an appeal to the Appel- 

late Assistant Commissioner. The appellate authority upheld the appellant’s 
„contention that the amount in question was not assessable as it cannot he held to 
be income or profit resulting from a profit-making scheme, and set aside the order 
under appeal. 


` The respondent challenged the correctness of this order by taking an appeal 
against it to the Income-tax Appellate Tribunal. Thetribunal agreed with the view . 
taken by the Income-tax Officer and held that the amount in question was not a, 
capital accretion but a gain made in an adventure in the nature of business in carry- 
ing out a scheme of profit-making. The tribunal rejected the explanations given by 
the appellant as to why it had purchased the properties and held that the purchase 
had been made by the appellant solely with a view to sell the said properties at profit 
to the Janardana Mills. 


At the instance of the appellant the tribunal then referred to the High Court of 
Madras the question suggested by it in these words : 


‘* whether there was material for the assessment of the sum of Rs. 43,887 being the difference 
between the purchase and fle price of the four plots of land as income from an adventure in the 
nature of trade’’. A 


This reference was heard by Rajagopalan and Rajagopala Ayyangar, JJ., and 
the question referred has been answered against the appellant. The High Court has 
held that the transaction in question was an adventure in the nature of trade and so 
the respondent was justified in taxing the amount in question under the head “busi- 
ness” for the relevant year. The application for leave made by the appellant was 
rejected by the High Court. Thereupon the appellant applied for, and obtained, 
special leave to'appeal to this Court. That is how the appeal has been admitted 
in this Court ; and the only question which it raises for our decision is whether the 
High Court was right in holding that the transaction in question was an adventure 
in the nature of trade. = ` 


We may at this stage briefly indicate the material facts and circumstances found 
by the tribunal and the inference drawn by it in regard to the character of the transac- 
tion in question. The appellant purchased the four plots under four different sale- 
deeds. ‘The first purchase was for Rs. 521 and it covered a piece of land admeasuring 
28 } cents ; the second purchase related to 2 acres 79 $ cents and the price paid was 
Rs. 1,250; while the third and the fourth purchases were for Rs. 1,942 and Rs. 5,000 
and they covered 28 } cents and 1 acre and go cents respectively. The property 
purchased under the first sale-deed was sold on November 10, 1947, for Rs. 2,825 
whereas the three remaining properties were sold on September 1, 1947, for Rs. 49,775 
the purchaser in both cases being the Janardana Mills, Ltd. The purchase of the first 
item of property by the appellant had been made in the name of Mr. V. G. Raja, 
assistant manager of the Janardhana Mills Ltd., whois the son-in-law of G. Venkata- 
swami Naidu, one of the partners of the appellant firm. Naturally when this pro- 
perty was sold to the mills the document was executed by the ostensible owner V. G. 
Raja. It is not disputed that the purchase in the name of V. G. Raja was benami for 
the appellant. All the plots which were thus purchased by the appellant piecemeal 
are contiguous and they adjoin the mills. On the plot purchased on June 29, 1942, 
there stood a house of six rooms, which fetched an annual rent of about Rs. 100 ; 
and, after deduction of taxes, it left a net income of Rs. 80 per year to-the appellant. 
The other plots are vacant sites and they brought no income to the appellant.’ During 
the time that the appellant was in possession of these plots it made no effort to put up, 
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any structures on them or to cultivate them; and so it was clear that the only object 
with which the appellant had purchased these plots was to sell them to the mills at a 
profit. It was, however, urged by the appellant that the properties had been bought 
as an investment. This plea was rejected by the tribunal. The tribunal likewise 
rejected the appellant’s case that it had purchased the plots for building tenements 
for the labourers working in the Janardana Mills. Alternatively it was urged by the 
appellant that the Janardana Mills decided to purchase the plots because an award 
passed by an industrial tribunal in June, 1947, had recommended that the mills 
should provide tenements for its labourers. Thus the appellant’s case was that it had 
not purchased the properties with a view to sell them to the mills and the mills in fact 
would not have purchased them but for the recommendation made by the award 
which made it necessary for the mills to purchase the adjoining plots for the purpose 
of building tenements for its employees. The tribunal was not impressed even by 
this plea ; and so it ultimately held that the plots had been purchased by the appel- 
lant wholly and solely with the idea of selling them at profit to the mills. The tribu- 
nal thought that since the appellant was the managing agent of the mills it was in a 
, Position to influence the decision of the ynills to purchase the properties from it and 

that was the sole basis for its initial purchase of the plots. On these findings the 
tribunal reached the conclusion that the sum of Rs. 43,887 was not a capital accre- 
tion but was a gain made in the adventure in the nature of business in carrying out 
the scheme of profit-making. The appellant contends that, on the facts and circum- 
stances found in the case, it is erroneous in law to hold that the transaction in question 
is an adventure in the nature of trade. 


There is no doubt that the jurisdiction conferred on the High Court by section 
~ 66 (1) is limited to entertaining references involving questions of law. If the point 
raised on reference relates to the construction of a document of title or to the inter- 
pretation of the relevant provisions of the statute, it is a pure question of law ; and 
‘an dealing with it, though the High Court may have due regard for the view taken by 
the tribunal, its decision would not be fettered by the said view. It is free to adopt 
such construction of the document or the statute as appears to it reasonable. In some 
cases; the point sought to be raised on reference may turn out to be a pure question 
of fact ; and if that be so, the finding of fact recorded by the tribunal must be regard- 
ed as conclusive in proceedings under section 66 (1). If, however, such a finding of 
fact is based on an inference drawn from primary evidentiary facts proved in the 
‘Case, its correctness or validity is open to challenge in reference proceedings within 
marrow limits. The assessee or the revenue can contend that the inference has been 
drawn on considering inadmissible evidence or after excluding admissible and rele- 
vant evidence ; and, if the High Court is satisfied that the inference is the result of 
improper admission or exclusion of evidence, it would be justified in examining the 
correctness of the conclusion. It may also be open to the party to challenge a con- 
clusion of fact drawn by the tribunal on the ground that it is not supported by any 
flegal evidence ; or that the impugned conclusion drawn from the relevant facts is 
not rationally possible ; and ifsuch a plea is established, the Court may consider whe- 
ther the conclusion in question is not perverse and should not, therefore, be set 
aside. It is within these narrow limits that the conclusions of fact recorded by the 
tribunal can be challenged under section 66 (1). Such conclusions can never be 
challenged on the ground that they are based on misappreciation of evidence. 
There is yet a third class of cases in which the assessee or the revenue may seek to 
challenge the correctness of the conclusion reached by the tribunal on the ground 
that it is a conclusion on a question of mixed law and facts. Such a conclusion is no 
doubt based upon the primary evidentiary facts, but its ultimate form is determined 
by the application of relevant legal principles. The need to apply the relevant legal 
principles tends to confer upon the final conclusion its character of a legal conclusion 
and that is why it is regarded as a conclusion on a question of mixed law and fact. 
Tn dealing with findings on questions of mixed law and fact the High Court would no 
doubt have to accept the findings of the tribunal on the primary questions of fact; 
but it is open to the High Court to examine whether the tribunal had applied the 
relevant legal principles correctly or not; agd in that sense, the scope of enquiry and 
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the extent of the jurisdiction of the High Court in dealing with such points is the 
game as in dealing with pure points of law. 


This question has been exhaustively considered by this Court in Meenakshi Mills, 
Madurai v. Commissioner of Income-tax, Madras’. In this case the appellate tribunal had 
come to the conclusion that certain sales entered in the books of the appellant com- 
pany in the names of certain intermediaries, firms and companies, were fictitious 
and the profits ostensibly earned by them were in fact earned by the appellant which 
had itself sold the goods to the real purchasers and received the prices. On this 
finding the tribunal had ordered that the profits received from such sales should be 
added to the amount shown as profits in the appellant’s books and should be taxed. 
The appellant applied for a reference to the’tribunal under section 66 (1) and the 
High Court of Madras under section 66 (2), but his.application was rejected. Then 
it came to this Court by special leave under Article 136 and it was urged ôn its behalf 
that the tribunal had erred in law in holding that the firms and companies described 
as the intermediaries were its benamidars and that its application for reference should 
have been allowed. This plea was rejected by this Court because it was held that the 
question of benami is purely a question of fact and not a mixed question of law and 
fact as it does not involve the application of any legal principles for its determination. 
In dealing with the argument urged by the appellant, this Court has fully considered 
the true legal position in regard to the limitation of the High Court’s jurisdiction 
in entertaining references under section 66 (1) in the light of several judicial decisions 


bearing on the point. The ultimate decision of the Court on this part of the case 
was that . 


‘on principles established, by authorities only such questions as relateto one or the other of the 
following matters can he questions of law under section 66 (1) : (1) the construttion of a statute ora 
document of title; (2) the legal effect of the facts found where the point for determination is a mixed 
question of law and fact; and (3) a finding of fact unsupported by evidence or unreasonable 
and perverse in nature”, à 


Having regard to this legal position this Court held that the question of benami was a 
pure question of fact and it could not be agitated under section 66 (1). 


The point about the scope and effect of the provisions of section 66 (1) has again 
been considered by this Court in The Oriental Investment Co., Ltd. v. Commissioner of 
Income-tax, Bombay*. This was a case on the other side of the line. It was held that 
whether the appellant’s business amounted to dealing in shares and properties or to 
investment is a mixed question of law and fact and that the legal effect of the facts. 
found by the tribunal as a result of which the appellant could be treated as a dealer 
or investor is a question of law. As a result of this conclusion the appeal preferred by 
the appellant was allowed, the order passed by the High Court refusing the appellant’s 
request for reference was set aside and the case was remitted to it for directing the 
tribunal to state a case on the two questions mentioned in the judgment. These two. 
decisions bring out clearly the distinction between findings of fact and findings of 
mixed questions of law and fact. 


* What then is the nature of thé question raised before us in the present appeal > 
The tribunal and the High Court have found that the transaction in question is an. 
adventure in the nature of trade ; and it is the correctness of this view that is challeng- 
ed in the present appeal. The expression “adventure in the nature of trade” is used 
by the Act in section 2, sub-section (4) which defines business as including any trade, 
.commerce or manufacture, or any adventure or concern in the nature of trade, 
commerce or manufacture. Under section 10, tax shall be payable by an assessee 
under the head profits and gains of business, profession or vocation in respect of the 
profit or gains of any business, profession or vocation carried on by him. Thus the 
appellant would be liable to pay the tax on the relevant amount if it is held that the 
transaction which brought him this amount was business within the meaning of sec- 
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tion 2, sub-section (4) and it can be said to be business of the appellant if it is held 
that it is an adventure in the nature of'trade. In other words, in reaching the conclu- 
sion that the transaction is an adventure in the nature of trade, the tribunal has to 
find primary evidentiary facts and then apply the legal principles involved in the ex- 
pression “adventure in the nature of trade” used by section 2, sub-section (4). It is 
patent that. the clause “in the nature of trade” postulates the existence of certain ele- 
ments in the adventure which in law would invest it with the character of a trade or 
- business ; and that would make the question and its decision one of mixed law and 
fact. This view has been incidentally exprcssed by this Court in the case of Meenakshi 
Mills, Madurai}, in repelling the appellant’s argument based on the decision of the 
House of Lords in Edwards v. Bairstow”. For the respondent, the learned Attorney- 
General has, however, relied on the fact that the relevant observations in the case of 
Meenakshi Mills, Madurai} are obiter and he has invited our attention to the decision in 
the case of Edwards*, in support of his contention that the judgment of the House of 
Lords would show tht the question about the character of the transaction was ulti- 
mately treated as a question of fact. Before we refer to the said decision it may be 
relevant to observe that there are two ways in which the question may be approached. 
Even if the conclusion of the tribunal about the character of the transaction is treated 
as a conclusion on a question of fact, it cannot be ignored that, in arriving at its final 
conclusion on facts proved,.the tribunal has undoubtedly to address itself to the legal 
requirements associated with the concept of trade or business. Wihout taking into 
account such relevant legal principles it would not be possible to decide whether the 
trar saction in question is or is not in the nature of trade. If that be so, the final con- 
clusion of the tribunal can be challenged on the ground that the relevant legal 
principles have been misapplied by the tribunal in reaching its decision on the point ; 
and such a challenge would be open under section 66 (1) because it is a challenge 
on a ground of law. The same result is achieved from another point of view and 
that is to treat the final conclusion as one on a mixed question of law and fact. On this 
view the conclusion is not treated as one on a pure question of fact, and its validity 
is allowed to be impeached on the ground that it has been based on a misapplication 
of the true legal principles. It would thus be seen that whether we call the conclusion 
in question as one of fact or as one on a question of mixed law and fact, the applica- 
tion of legal principles which is an essential part in the process of reaching the said 
‘conclusion is undoubtedly‘a matter of law and if there has been an error in the appli- 
‘cation of the said principles it can be challenged as an error of law. The diffe.ence 
then is merely one of form and not substance ; and on the whole it is more conveniext 
to describe the question involved as a mixed question of law and fact. That is the 
view expressed by this Court’in the case of Meenakshi Mills, Madurai} ; and, in oar 
Opinion, it avoids any confusion of thought and simplifies the position by treating 
such questions as analogous to those falling under the category of questions of law. 


Let us then consider whether the decision of the House of Lords in the’ case of 
Edwards? is inconsistent with this view. In this case the respondents, who were res- 
pectively a director of a leather manufacturing company and an employee of a spin- 
ning firm purchased a complete cotton spinning plant in 1946 with the object of selling 
it as quickly as possible at a profit. They hoped to sell the plant in one lot, but ulti- 
mately had to dispose of it in five separate lots over the period from November, 1946 
to February, 1948. Assessments to income-tax in respect of profits arising from this 
transaction were made under Case I of Schedule D for the years 1946-47 and 1947-48. 
On the matter being taken before the Chancery Division, it was held in accordance 
with the earlier decisions of the Court of Appeal in Cooper v. Stubbs, and Leeming v. 
Jones‘, that the finding of the General Commissioners was a finding of fact which 
could not be challenged in appeal. The attention of the Court was drawn to the 

_ different view expressed in a Scottish case, Commissioners of Inland Revenue v. Fraser®, 
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where the Court of Session had held that it was at liberty to treat the matter as a 
mixed question of fact and law, and in fact it had overruled the finding of the General 
Commissioners in that behalf. ‘‘It does not-seen to me” , observed Upjohn, J., 

“ thatin this CourtI am at liberty to follow the practice of the Scottish Court, attractive though 
it would be to do so, if the matter was res integra”. : ve 
However, since apparently the finding of the General Commissioners did not appear 
to the Court to be satisfactory, the matter was remitted to them with an intimation 
that they should consider the question whether the transaction, being an isolated tran- 
saction, there was nevetheless an adventure in the nature of trade which was assess- 
able to tax under case I of Schedule D. The Commissioners were directed to hear 
further arguments on this point before stating a supplementary case. After remand, 
the Commissioners adhered to their earlier view and stated that they were of opinion 
that the transaction was an is»lated case and not taxable and so they distharged the 
assessments. With the statement of this supplementary case, the matter was argued 
before the Chancery Division again. Wynn-Parry, J.¢ who delivered the judgment 
on this occasion referred to the earlier decisions of the Court of Appeal and held that 


“on those authorities prima facie the matter is concluded by the decision of the Commissioners 
that the transcation, the subject-matter of the case, was not an adventure in the nature of trade’’. 


‘Then the learned Judge examined the question as to whether the decision of the 
‘Commissioners can be said to be perverse; and held that it could not be so characteris- 
ed. Inthe result the appeal was dismissed. The question then-reached the Court 
.of Appeal but the result was the same. The Court.of Appeal obsérved that the ear- 
lier decisions were binding on it no less than the Court of Firgt Instance ; and so it 
held that the conclusion of the Commissioners was a finding of fact which the Court 
cannot disturb. However, it is apparent from the discussion that took place when 
the Court granted leave to the Crown to take the matter to the House of Lords that 
the Court did not not feel happy about the correctness of the finding made by the 
‘General Commissioners in case. That is how the matter reached the House of 
Lords . 


The facts in this case were so clearly against the finding of the Commissioners 
that Viscount Simonds made it clear at the outset that in his opinion, 


“ whatever test is adopted, that is whether the finding that the transaction was not an adven- 
‘ture in the nature of trade is to be regarded as a pure finding of fact or as the determination of the 
-question of law or of mixed law and fact, the same result would be reached’in this case. The deter- 
mination cannot stand. This appeal must be allowed and the assessments must be confirmed ”. 


It is in the light of this emphatic statement that the rest of the judgment of Viscount 
Simonds must be considered. He referred to the divergence of views expressed in 
English and Scottish decisions and his conclusion was that ` ` 


“jf and so far as there is any divergence-between the English and Scottish approach, it is the 
former which is supported by the previous authority of this House to which reference has been made” ; 


but he analysed the position :involved in both the approaches and held that the 
difference between them was not of substance. 


“ To say that a transaction is or is not an adventure in the nature of trade.”, 
observed Viscount Simonds, i 


«cis to say that it has or has not the characteristics which distinguish such an adventure, but 
it is a question of law not of fact what are those characteristics, or, in other words, what the statutory 
language means. It follows that the inference can only be regarded as an inference of fact if it is 
assumed that the Tribunal which makes it is rightly directed in law what the characteristics are and 
that, I think, is the assumption that is made’’. 


Dealing with the merits of the case, Viscount Simonds observed that 


“ sometimes, as in the case as it now comes before the Court where all the admitted or found 
facts point one way and the inference is the other way, it can only be a matter of conjecture why that 
inference has been made. In such a case it is easy either to say that the Commissioners have made a 
wrong inference of fact because they have misdirected themselves in law or tortake a short-cut and 
say that they have made a wrong inference of law, and I venture to doubt whether there is more than 
this in the divergence between the two jurisdictions which has so much agitated’ the Revenue autho- 
rities.”’ e 
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Lord Radcliffe substantially agreed with this ‘view. He also referred to the diver- 
gence of views expressed in Scottish and English decisions and observed that 

“ the true position of the Court in all these cases can be shortly stated. Ifa party toa hearing 
before the Commissioners expresses dissatisfaction with their determination as being erroneous in 
point of law, itis for them to state a case and in the body of it to set out the facts that they have found 
as well as their determination. I do not think that inferences drawn from other facts are incapable 
of themselves being findings of fact, although there is value in the distinction between primary facts 
and inferences drawn from them, When the case comes before the Court, it is its duty to examine 
the determination having regard to its knowledge of the relevant law. If a case contains anything 
ex Jacie which is bad in point of law and which bears upon the determination, it is obviously, erroneous 
in point of law. But, without any such misconception appearing ex facie, it may be that the facts 
found are such that no person acting judicially and properly instructed as to the relevant law could 
have come to the determination under appeal. In those circumstances, too, the Court must inter- 
vene”. Lord Radcliffe remarked that the English Courts had been led to be rather overready to 
treat these questions as pure questions of fact and added ‘‘if so I would say with every great respect 
that I think it a pity that such a tendency should persist ”. 
Therefore, it seems to us that in effect this decision is not inconsistent with the view 
we have taken about the character of the question raised before us in the present 
appeal. As we have alreacy indicated, to avoid confusion or unnecessary compli- 
cations it would be safer and more convenient to describe the question about the 
character of the transaction in the context as a question of mixed law and fact. 


The learned Attorney-General has invited our attention to the fact that the 
form in which the question referred to the High Court has becn framed in the present 
case seems to assume that the impugned finding is a finding of fact. It is only in 
regard to a finding of fact that a question can be properly framed as to whether there 
was material to support the said finding. We would, therefore, like to add that it 
would be more appropriate to frame the question in this form ; whether, on the 
facts and circumstances proved in the case, the inference that the transaction in 
question is an adventure in the nature of trade is in law justified ? In substance, that 
is the basis on which the question has been framed by the respondent and considered 
by the High Court. 


This question has been the subject-matter of several judicial decisions ; and in 
dealing with it all the Judges appear to be agreed that no principle can be evolved 
which would govern the decision of all cases in which the character of the impugned 
transaction falls to be considered. When section 2, sub-section (4), refers to an adven- 
ture in the nature of trade it clearly suggests that the transaction cannot properly 
be regarded as trade or business. It is allied to transaction that constitute trade or 
business but may not be trade or business itself. It is characterised by some of the 
essential features that make up trade or business but not by all of them ; and so, even 
an isolated transaction can satisfy the description of an adventure in the nature of 
trade. Sometimes it is said that a single plunge in the waters of trade may partake 
of the character of an adventure in the nature of trade. This statement may be true; 
but in its application due regard must be shown to the requirement that the single 
plunge must be in the waters of trade. In other words, at least some of the essential 
features of trade must be present in the isolated or single transaction. On the other 
hand, it is sometimes said that the appearance of one swallow does not make a sum- 
mer. This may be true if, in the metaphor, summer represents trade ; but it may 
not be true if summer represents an adventure in the nature of trade because, when 
the section refers to an adventure in the nature of trade, it is obviously referring to 
transactions which individually cannot themselves be described as trade or business 
but are essentially of such a similar character that they are treated as in the nature of 
trade. It was faintly argued for the appellant that it would be difficult to regard a 
single or an isolated transaction as one in the nature of trade because income 
resulting from it would inevitably lack the characteristics attributed to it by 
Sir George Loundes in Commissioner of I.T. v. Shaw, Wallace @ Co.* 

* Income their Lordships think ”, 


observed Sir George Loundes, 
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wl“ in this Act connotes a. periodical monetary return coming in with some sort of regularity or 
expected regularity from definite sources” . o 


. Then the learned Judge proceeded to observe that 


“income has been likened pictorially to the fruit of a tree, or the crop of a field.” It is essen 
tially the produce of something which is often loosely spoken of as capital ”. 


In our'opinion, it would be unreasonable to apply the test involved in the use of this 
pictorial language to the decision of the question as to whether a single or an isolated 
transaction can be regarded as an adventure in the nature of trade. In this connec- 
tion we may, with respect, refer to the comment made by Lord Wrightin Raja Bahadur 
Kamakshya Narain Singh of Ramgarh v. Commissioner of I.T., Bihar and Orissa}, that 


‘itis clear that such picturesque similies cannet be used to limit the true character of income 
in general’. : 


“We are inclined to think that, in dealing with the veryeprosaic and sometimes com- 
plex questions arising under the Income-tax Act, use of metaphors, however poetic 
‘and picturesque, may not help to clarify the position but may instead introduce 
an unnecessary element of confusion or doubt. 


As we have already observed it is impossible to evolve any formula which can be 
‘applied in determining the character of isolated transactions which come before the 
Courts in tax proceedings. It would besides be inexpedient to make any attempt 
‘to evolve such a rule or formula. Generally speaking, it would not be difficult to 
decide whether a given transaction is an adventure in the nature of trade,:or not. 
It is the cases on the border line that cause difficulty. If a pefson invests money. in 
land intending to hold it, enjoys itsincomefor some time, and then sells it at a profit, 
it would be a clear case of capital accretion and not profit derived from an adventure 
in the nature of trade. Cases of realisation of investments consisting of purchase and 
resale, though profitable, are clearly outside the domain of adventures in the nature 
of trade. In deciding the character of such transactions several factors are treated 
as relevant. Was the purchaser a trader and were the purchase of the commodity 
and its re-sale allied to his usual trade or business or incidental to it? Affirmative 
answers to these questions may furnish relevant data for determining the character 
of the transaction. What is the nature of the commodity purchased and resold and 
in what quantity was it purchased and resold ? If the commodity purchased is gene- 
rally the subject-matter of trade, and if it is purchased in very large quantities, it 
would tend to eliminate the possibility of investment for personal use, possession 
or enjoyment. Did the purchaser by any act subsequent to the purchase improve 
the quality of the commodity purchased and thereby made it more readily resaleable? 
What were the incidents associated with the purchase and resale? Where they similar 
to the operations usually associated with trade or business ? Are the transactions of 
purchase and sale repeated ? In regard to the purchase of the commodity-and its 
Subsequent possession by the purchaser, does the element of pride of possession come 

- into the picture ? A person may purchase a piece of art, hold it for some time and 
if a profitable offer is received may sell it. During the time that the purchaser had 
its possession he may be able to claim pride of possession and aesthetic satisfaction; ` 
and if such a claim is upheld that would be a factor against the contention that the 
transaction is in the nature of trade. These and other considerations are set out and 
discussed in judicial decisions which deal with the character of transactions alleged to 
be in the nature of trade. In considering these decisions it would be necessary to 
remember that they do not purport to lay down any general or universal test. The 
presence of all the relevant circumstances mentioned in any of them may help the 
.Court to draw a similar inference; but it is not a matter of merely counting the num- 
ber of facts and circumstances pro and con ; what is important to consider is their 
distinctive character. In each case, it is the total effect of all relevant factors and 
circumstances that determines the character of the transaction ; and so, though we 
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may attempt tó derive some assistance from decisions bearing on this point, we cannot 
seek to deduce any rule from them and mechanically apply it to the facts before us. 


In this connection it would be relevant to refer to another test which is sometimes 
applied in determining the character of the transaction. Was the purchase made 
with the intention to resell it at a profit ? It is often said that a transaction of pur- 
chase followed by resale can either be an investment or an adventure in the nature of 
trade. There is no middle course and no half-way house. This statement may be 
broadly true ; and so some judicial decisions apply the test of the initial intention to 
resell in distinguishing adventures in the nature of trade from transactions of invest- 
ment. Even in the application of this test distinction will have to be made between 
initital intention to resell at a profit which is present but not dominant or sole ; in 
other words, cases do often arise where the purchaser may be willing and may intend 
to sell the property purchased at profit, but he would also intend and be willing to 
hold and enjoy it if a really high price is not offered. The intention to resell may 
in such cases be coupled with the intention to hold the property. Cases 
may, however, arise where the purchase has been made solely and exclusively with 
the intention to resell at a profit and the purchaser has no intention of holding the 
property for himself or otherwise enjoying or using it, The presence of such an 
intention is no doubt a relevant factor and unless it is offset by the presence of other 
factors it would raise a strong presumption that the transaction is an adventure in the 
nature of trade. Even so, the presumption is not conclusive ; and it is conceivable 
that, on considering all the facts and circumstances in the case, the Court may, 
despite the said initial intention, be inclined to hold that the transaction was not an 
adventure in the nature of trade. We thus come back to the same position and that 
is that the decision about the character of a transaction in the context cannot be 
based solely on the application of any abstract rule, principle or test and must in 
every case depend upon all the relevant facts and circumstances. % 


Let us now consider some of the decisions to which our attention was invited. 
Normally the purchase of land represents investment of money in land ; but where 
a company is formed for the purpose inter alia of acquiring and reselling mining pro- 
perty, and after acquiring and working various property, it resells the whole to a 
second company receiving payment in fully paid shares of latter company, it was 
held in The Californian Copper Syndicate (Limited and Reduced) v. Harris (Surveyor of 
Taxes) + that the difference between the purchase price and the value of the shares 
for which the property was exchanged is a profit assessable to income-tax. In this 
case Lord Justice Clerk has observed that 

“it is quite a well-setlled principle in dealing with the question of assessment of Income-tax, 
that where the owner of an ordinary investment chooses to realise it, and obtains a greater price 


for it tnan he originally acquired it at, the enhanced,price is not profit in the sense of Schedule D 
of the Income-tax Act”? ; 


and he added that 


“it is equally well-established that the enhanced value obtained from realisation or conversion 
of security may be so assessable where what is done is not merely a realisation or a change of 
investment but an act done in what is truely the carrying on or carrying out of a business.’’. 


This was a clear case where the company was held to be carrying on the business of 
purchase and sale of mining property. 


Where land purchased, and subsequently developed, with the object of making 
it more readily saleable, was sold at a profit, the intention of the assessee was treated 
to be not to hold the land as an investment, but as a trading asset in Cayzer, Irvine 
& Co., Lid. v. Commissioners of Inland Revenue?. In his judgment, Lord President 
Normand referred to the large development expenditure incurred by the assessee to 
improve the property and observed that it appeared to be on the whole consistent 
with the idea that it was carrying on a trade in land rather than with the idea that it 
was throughout holding it as an investment only to be realised if at all when it desired 
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to meet some financial need. In repelling the plea that the transaction showed in- 
vestment, the Lord President added that the Commissioners “ with their knowledge 
and experience of these matters, have come to the conclusion that the intention was 
to hold this estate not as an investment but as a trading asset and in order to develop 
it and to market it.’ It would thus appear that the conduct of the assessee in incur- 
ring a large amount of expenditure on the development of land consisting mainly in 
the construction of roads and sewers was held to justify the inference that the transac- 
tion von adventure in the nature of trade, though the property purchased and sold 
was land. 


In the Commissioners of Inland Revenue v. Livingston}, the assessees-respondents were 
a ship reapairer, a blacksmith and a fish salesmen’s employee ; they purchased as a 
joint venture a cargo vessel with a view to converting it into a steam-drifter and selling 
it. They were not connected in business and they had never previously bought a 
ship. After the ship was purchased, extensive repairs and alterations were carried 
out by the orders of the respondents and the ship wał then sold at a profit. It was 
held that the profit arising from the transaction was assessable to income-tax under 
Case I of Schedule D. Lord President Clyde said that in deciding whether the 
profits in question were taxable, regard must be had to the character and circum- 
stances of the particular venture. “If the venture was one consisting simply in an 
isolated purchase of some article against an expected rise in price and a subsequent 
sale”, observed the Lord President, '“it might be impossible to say that the venture 
was in the nature of trade”. According to him the test to be applied would be 
whether the operations involved in the transaction are of the same kind and carried 
on in the same way as those which are characteristic of ordinary trading in the line 
of business in which the venture was made. If they are, there was no reason why the 
venture should not be regarded as in the nature of trade merely because it was a 
single venture which took only three months’ to complete. Reference was then 
made to the steps taken by the assessees to buy a second-hand vessel and to convert 
into a marketable drifter ; and it was stated that the profit made by the venture arose 
not from the mere appreciation of the capital value of an isolated purchase for resale 
but from the expenditure on the subject purchased, of money laid out upon it for 
the purpose of making it marketable at a profit. “That”, said the Lord President, 
“ was the very essence of trade ”. It was in this connection that the Lord President 
observed that the appearance of a single swallow does not make asummer. It would 
thus be noticed that this decision was based substantially on the ground that after 
the ship was purchased the assessees bestowed labour and money on converting it into 
a marketable drifter and that imprinted upon the transaction the character of trade. 
It is true that some of the observaions made by the Lord President would indicate 
that from the intention to resell at a profit it would be impossible to attribute to 
the transaction the character of an adventure in the nature of trade. However, 
as we will presently point out these observations have been explained by the Lord 
President himself subsequently in Rutledge v. Commissioners of Inland Revenue?; and it 
is to this case that we will now refer. 


In the case of Rutledge*, the appellant was a money~lender who was also interest- 
ed in a cinema company in 1920. Since that time he had been interested in various 
businesses. He was in Berlin in 1920 on business connected with the cinema com- 
pany where he was offered an opportunity of purchasing very cheaply a large quanti- 
ty of paper. He effected the purchase and within a short time after his return to 
England he sold the whole consignment to one person at a considerable profit. This 
profit was held liable to assessment to income-tax, Schedule D, and to excess profits 
duty as being profit of an adventure in the nature of trade. This assessment was the 
subject-matter of an appeal before the Court of Appeal, and on behalf of the appel- 
lant the observations made by the Lord President Clyde in the case of Livingston? 
were pressed ito service ; but the Lord President did not accept the plea based on 
his earlier observations because he said that the said observations were intended te 
show that a single transaction fell far short of constituting a dealer’s trade ; whereas, 


: 
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in the present. case, the question was whether the transaction was an adventure 
in the nature of trade. The Lord President agreed that mere intention is not 
enough to invest a transaction with the character of trade but he added that, if the 
purchase is made for no purpose except that of resale at a profit, there seems little 
difficulty in arriving at the conclusion that the deal was in the nature of trade though 
it may be wholly insufficient to constitute by itself a trade. Then he referred to the 
illustration which he had cited in his earlier decision about the purchase of a picture 
and observed that if a picture was purchased to embellish the purchaser’s own house 
for a time, he might sell it if the anticipated appreciation in the value ultimately 
realised itself. ‘‘ In such a case”, says the Lord President, “I pointed out that it 
might be impossible to ‘affirm that the purchase and sale constituted an adventure in 
the nature of trade although, again, the crisis of judgment migit turn on the parti- 
cular circumstances”. It would thus be clear that the strong observations made by 
the Lord President in the case of Livingston! must be considered in the light of the 
clarification made by him im this case. Lord Sands, who agreed with the Lord 
President has thus observed : 

‘Your Lordship in the Chair has indicated that there may be cases of purchase and resale at a 

profit where the transaction cannot be said to be in the nature of trade. In particular, this may be 
the case where there is no definite intention of reselling when the purchase is made.” 
This decision, therefore, shows that where the assessee purchased a very large quantity 
of paper with the intention to sell it at profit the transaction was treated as an adven- 
ture in the nature of trade. It was held to be a most successful adventure on the part 
of the assessee and having regard to the circumstances attending the purchase and 
sale it was treated as an adventure in the nature of trade. 


In T. Beynoi & Co., Ltd v. Ogg? the Court was dealing with the case of a com- 
pany which was carrying on business as coal merchants, ship and insurance brokers 
and as sole selling agent for various colliery companies in which latter capacity it 
was a part of its duty to purchase wagons on its own account as a speculation and 
subsequently to dispose of them at a profit. The assessee contended that the transac- 
tion of purchase and sale being an isolated one the profit was in the nature of a capital 
profit on the sale of an investment and should be excluded in computing its liability 
to income-tax. The Court held that the profit realised was made in the operation of 
the company’s business and was properly included in the computation of company’s 
profits for assessment under schedule D. It appears that, in 1914, acting as agent on 
behalf of two colliery companies, the assessee had purchased two lots of wagons each 
of which consisted of 250 wagons. During the course of negotiations the assessec, 
foreseeing that the cost of material and wages was likely to increase, determined to 
buy a third lot of 250 wagons for itself and did eventually purchase it. In July, 1915, 
the assessee sold this lot and made a profit of £ 2,500. The question which arose for 
decision was whether this sum was chargeable to income-tax. In dealing with the 
argument that as an isolated transaction the profit arising out of it was not charge- 
able to tax, Sankey, J., observed that he thought “in most cases an isolated 
transaction does not fall to be chargeable”. But he added ‘“‘you have to consider the 
transaction and you cannot lay it down as a matter of law without regard to the 
circumstances that in this case the £ 2,500 is not chargeable”. Then the learned 
Judge considered that the number of wagons purchased was large and held that the 
other circumstances attending the purchase and sale of the said wagons showed that 
“ this transaction was a transaction, and this profit was a profit” with the result that 
it made the operation of the assessee in that behalfits business. The learned Judge, 
however, added a word of caution that he did not think it desirable to lay down any 
rule as to where the line ought to be drawn, and that it was not even possible to lay 
down such a rule. “But”, said the learned Judge, “ it is perfectly easy to say 
whether Case A or Case B falls on the one side or the other.” 
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to realise. The trustees were not successful in their efforts to sell the estate in the 
market. So they formed a company with general powers to deal in real property 
‘and transferred the estate to this company in exchange for shares which were allotted 
to the beneficiaries under the trust and were at the date of the appeal still mainly 
held by those beneficiaries or their representatives. Soon after its incorporation the 
purchaser company made a substantial purchase of some other property acquired by 
‘borrowing on the security of the original estate. The company received rents and 
paid a regular dividend on its capital. In 1921 and the following years parts of the 
original estate were sold and in 1925 the whole of the additional property was sold. 
When the profits realised by the sales were taxed under Schedule D for the year 
1926-27, the assessee contended that the transactions in question were not in the nature 
of trade and the profits arising therefrom cannot be taxed. This contention was 
negativeed by the General Commissioners whereupon the assessee appedled. Lord 
President Clyde described the problem raised by the assessee as one of the most 
familiar problems under Case I of Schedule D and observed that 


“a single plunge may be enough provided it is shown to the satisfaction of the Court that 
the plunge is made in the waters of trade; but the sale of a piece of property—if that is all that 
is involved in the plunge—may easily fall short of anything in the nature of trade. Transactions of 
sale are characteristic of trade, but they are not necessarily distinctive of it ; much depends on the 
circumstances’’, 


` Then the conduct of the assessee after its incorporation was considered and it was 
held that the purchase of the property in substance amounted to a launching forth 
albeit not in a very large scale. In the result the finding of the Commissioners was 
confirmed and the proftt was held liable to tax. : 


In Martin v. Lowry, the House of Lords was considering a case of a wholesale 
agricultural machinery merchant who had never had any connection with the linen 
trade purchasing from the Government the whole of its surplus:stock of aeroplane 
linen (some 44 million yards) at a fixed price per yard. The contract of purchase 
provided in detail as to delivery, and the payment of the price. The purchaser 
failed in his original attempts to sell the whole of the linen to Belfast linen manu- 
facturers outright. Then he sought to bring pressure on them by placing the linen 
for sale to the public. It led to an extensive advertising campaign, renting of offices 
and engaging advertising manager, a linen expert as adviser and a staff of clerks. 
Sales then proceeded rapidly and soon the whole stocks were disposed of. In all 
4,279 orders were received from 1,280 purchasers. As essment to income-tax and 
excess profits duty were made upon the assessee in respect of profits of the t ansaction. 
It was held that the dealings of the assessee in linen constituted the carrying on of 
a trade of which the profits were chargeable to income-tax and excess profits duty. 
One of the points raised before the House of Lords was that the assessee did not carry 
on trade or business but only engaged in a single adventure not involving trading 
‘operation. In rejecting this contention, Viscount Cave L.C. observed that : 


“ the Commissioners have found as a fact that he did carry on trade, and they set out in the 
Case ample material upon which they could come to that conclusion ”. 


He added that, indeed, having regard to the methods adopted for the resale 
of the linen, to the number of operations into which the assessee entered and to the 
time occupied by the resale, he did not himself see how they could have come to 
‘any other conclusion. The other point raised in the appeal was that the profits 
in question did not come within the description of annual profits or gains but we 
are not concerned with that point. 


In F. A. Lindsay, A. E. Woodward and W. Hiscox v. Commissioners of Inland Revenue?, 
the appellant L, a wine merchant, had on hand a large quantity of American rye 
whisky. He invited the appellants W. & H who were also engaged in the wine 
‘trade to join with him in a venture of shipping the whisky to the United States. 
At was agreed that W & H should contribute certain sums towards expenses and 
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that the profits should be shared in certain proportions. The agreement was not 
reduced to writing. The shipping of the whisky was arranged by L with consul- 
tation with W & H and was carried out gradually over a period of two years. From 
time to time W & H met L who told them that the whisky had been successfully 
shipped to the United States and sold there profitably. Subsequently the appellants 
decided to discontinue the export of whisky and to employ the monies which they 
had accumulated in the purchase with a view to resale of a wine business in Portugal. 
In respect of the profits made by the appellants from the sale of wine an assessment 
was made on them jointly for 1922-1923. The Special Commissioners found that 
a partnership or joint venture subsisted between the appellants and that the profits 
of the sales of whisky were assessable to income-tax. The Lord President.Clyde 
rejected the appellant’s contention and observed that : 


“the nature of the transaction—apart from the fraudulent breaches of law which were inherent 
in it—was neither more nor less than the commercial disposal of a quantity of rye whisky ”. 


In point of fact the disposal ‘was not effected by a single transaction but extended 
over a year and more ; and so it could not fall outside the sphere of trade. 
This was a clear case where a large number of distinctive features of trade were 
associated with the transaction. 


The transaction of the purchase and sale of whisky was again brought before 
the Court for its decision in the Commissioners of Inland Revenue v. Fraser!. In this 
case the assessee, a woodcutter brought through an agent for resale whisky in bond 
for £ 407. Nearly three years thereafter the whisky was sold at a profit for £ 1,131. 
This was the assesseg’s sole dealing in whisky. He had no special knowledge of 
the trade and he did not take delivery of the whisky nor did he have it blended and 
advertised. ,, Even so, it was held that the transaction was an adventure in the nature 
of trade. It may be mentioned that when the matter was first taken before the’ 
Commissioners they took the view that an adventure in the nature of trade had not 
been carried on by the assessee, that merely an investment had been made and 
subsequently realised and so the profit was not assessable to income-tax. This view 

. was, however, reversed by the First Division of the Court of Session and it was held 
that in coming to the conclusion the Commissioners had misdirected themselves 

- as to the meaning of “being engaged in an adventure in the nature of trade”. The 
Lord President Normand conceded that it would be extremely difficult to hold that 
a single transaction amounted to a trade but he added that it may be much less 
difficult to hold that a single transaction was an adventure in the nature of trade. 
“ There was much discussion ”, observed the Lord President ,“ as to the criterion 
which the Court should apply. I doubt if it would be possible to formulate a single 
criterion ”. The following observations made by the Lord President in this con- 
nection may be usefully quoted : ; 

“ It is in general more easy to hold that a single transaction entered into by an individual in 
the line of his own trade (although not part and parcel of his ordinary business) is an adventure in 
the nature of trade than to hold that a transaction entered into by an individual outside the line of 
his own trade or occupation is an adventure in the nature of trade. Butwhat is a good deal more 
important is the nature of the transaction with reference to the commodity dealt in. The individual 
who enters into a purchase of an article or commodity may have in view the resale of it at a profit, 
and yet it may be that that is not the only purpose for which he purchased the article or the commo- 
dity nor the only purpose to which he might turn it if favourable opportunity of sale does not occur. 
In some of the cases the purchase of a picture has been given as an illustration. An amateur may 
purchase a picture with a view to its resale at a profit, and yet he may recognise at the time or after- 
wards that the possession of the picture will give him aesthetic enjoyment if he is unable ultimately 
or at his chosen time, to realise it at a profit. A man may purchase stocks and shares with a view to 
selling them at an early date at a profit, but, if he does so, he is purchasing something which is itself 

. an investment, a potential source of revenue to him while he holds it. A man may purchase land 
with a view to realising it at a profit, but it also may yield him an income while he continues to hold it. 
Tf he continues to hold it, theere may be also a certain pride of possession. But the purchaser 
of a large quantity of a commodity like whisky, greatly in excess of what could be used by himself, 
his family and friends, a commodity which yields no pride of possession, which cannot be turned to 
account except by a process of realisation, I can scarcely consider to be other than an adventurer in a 
transaction in the nature of a trade; and I can find no single fact among those stated by the Commis- 
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sioner which in any way traverses that view. In my opinion the fact that the transaction was nót 
in the way of business (whatever it was) of the Respondent in no way alters the character which 
almost necessarily belongs to a transaction like this. Most important of all, the actual’ dealings 
of the Respondent with the whisky were exactly of the kind that take place in ordinary trade.” 


These observations indicate some of the important considerations which are to be- 
borne in mind in determining the character of a single transaction. 


We may now refer to the decision of the House of Lords in Leeming v. Fones'.. 
in this case the appellant was a member of a syndicate of four ‘persons formed to- 
acquire an option over a rubber estate with a: view to resell it at a profit. The 
option was secured but the estate was considered too small for a resale to a com- 
pany for public floatation. An option over another adjoining estate was accordingly 
secured and it was decided to resell the two estates to a public company to be formed. 
for the purpose. Another member of the syndicate undertook to arartge for the 
promotion of this company. ‘The syndicate’s total receipts resulting from the trans-- 
actions in respect of the estates amounted to £3,000eand the balance remaining, . 
after deduction of certain expenses, was divided betwecn the members. The 
appellant was assessed to income-tax, Schedule D, in respect of his share. The 
General Commissioners held that the appellant acquired the property or interest in 
the property in question with the sole object of turning it over again at a profit and 
that he at no time had any intention of holding it as an investment. That is why 
they confirmed the assessment. After the case was heard before the King’s Bench 
Division it was remitted to the General Commissioners for a finding as to whether- 
there was or was not a concern in the nature of trade. The Commissioners then 
found that the transaction in question was not a concern in the nature.of trade and 
that there was no liability to assessment. It may be pointed out-that in remitting ` 
the case for the reconsideration of the General Commissioners, Rowlatt, J., had 

‘observed that it was quite clear that what the Commissioners had got to find was. 
whether there was a concern in the nature of trade and all that they had found was 
that the property was acquired with the sole object of turning it over again at a profit 
and without any intention of holding it as an investment. ‘‘ That describes ”’,. 
said Rowlatt, J., ‘‘ what a man does if he buys a picture that he sees going cheap 
at Christie’s because he knows that in a month he will sell it again at Christie’s’’.' 
“ That ”, according to the learned Judge, “is not carrying on trade” and “‘so what 
the Commissioners must do is to say, one way or the other, was this, I will not say 
carrying on a trade, but was ita speculation or an adventure in the nature of” 
trade”. The learned Judge no doubt added that he did not indicate which way the 
finding ought to be, but he commended the Commissioners to consider what took 
place in the nature of organising the speculation, maturing the property and dispos- 
ing of the property, and when they have considered all that, to say whether they 

ink it was an adventure in the nature of trade or not. It is thus clear that Rowlatt, , 

J., indicated clearly though in cautious words what he thought was the true nature 
of the transaction made. Even so, on reconsideration of the matter the Gommis- - 
sioners returned a finding in favour of the assessee. After the finding was returned, 
Rowlatt, J., held that he must abide by his own decision in Pearm v. Miller*, and- 
so the appeal was allowed. The matter was then taken to the Court of Appeal 
where the revised finding of the Commissioners was treated as a finding on a ques-- 
tion of fact not open to challenge and the point which was considered at length was. 
whether even if the transaction was not an adventure in the nature of trade, could 
the profit resulting from it be taxed under Case VI? The Master of the Rolls Lord 
Hanworth traced the history of the dispute, mentioned how Mr. Justice Rowlatt 
had indicated to the Commissioners what they had to consider in determining the- 
question remitted to them and observed that: 

“ Mr. Justice Rowlatt, and I think this Court, might perhaps have taken the course of saying 
that having regard to what he had called attention to in this case, the particular facts; of organising ` 


the speculation, of maturing the property, and the diligence in discovering a second property to add: 
to the first, and the disposing of the property, there ought to be and there must be a finding that it 
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‘was an adventure in the nature of trade ; but Mr. Justice Rowlatt withheld his hand from so doing 


and I think he was right, for however strongly onc may feel as to the facts, the facts are for the 
«decision ‘of the Commissioners”. 


It would thus be: clear that the decision of the Commissioners appeared both 
to Rowlatt, J., and the Court of Appeal to be erroneous. Even s0, they refused to 
interfere with it on the ground that it was a decision on a question of fact. We may, 


with respect, recall that it was in regard to this approach that Lord Radcliffe 
observed in the case of Edwards1, that : 


“it was a pity that such a tendency should persist to treat the findings of the Commissioners 
~ on the question as to the character of the transction as conclusive”. 
In dealing with the question as to whether if Case I did not apply Case VI could 
apply, Lord Justice Lawrence observed that : 


“in the case of an isolated transaction of purchase and resale of property there is really no 
middle course open. It is either a adventure in the nature of trade, or else it is simply a case of 


sale and resale of property ”. A 

The Court of Appeal heid that if the transaction did not fall in Case I it was 
difficult to see how it could fall under Case VI. The discussion on this part of the 
case is, however, not relevant for our purpose. This decision of the Court of Appeal 
was taken before the House of Lords and the question debated before the House 
of Lords was about the application of Case VI to the transaction. The House 
of Lords affirmed the view taken by the Court of Appeal and held that : 


“ Case VI was inappliable because Case VI necessarily refers to the words of Schedule D, 
that is to say, it must be-a case of annual profits and gains and those words again are ruled by the 
first section of the Act which says that when an Act indicates that income-tax shall be charged for any 


year at any rate the tax at that rate shall be charged in respect of the profits and gains according to 
the Schedules ”. 


Lord Buckmaster agreed with the observations of Lord Justice Lawrence that 
there can be no middle course open in’such cases. Viscount Dunedin, in concur- 
‘ring with the opinion of Lord Buckmaster, dealt with the several arguments urged 
by the Crown but the observations made by him with regard to the last argument 
are relevant for our purpose. “ The last argument of the counsel for the Crown te 
observed Viscount Dunedin, “ was that there was a finding that the respondent 
never meant to hold the land bought as an investment. The fact that a man does 
not mean to hold an’investment may be an item of evidence tending to show whether 
he is carrying on a trade or concern in the nature of trade in respect of his invest- 
ment but per se it leads to no conclusion whatever ”. According’ to Viscount 
Dunedin, recourse to Case VI ignores the fact that it had been settled again and 


again that Case VI does not suggest that anything that is a profit or gain falls to 
be taxed. : 


The observations made by Viscount Dunedin were considered in the Commis- 
stoners of Inland Revenue v. Reinhold?. We ought to add that the appellant has placed 
strong reliance on this decision. In this case, the respondent was a director of 
a company carrying on a business of warehousemen ; he bought four houses in 
January, 1945 and sold them at a profit in December, 1947. He admitted that he 
had bought the property with a view to resale and had instructed his agents to 
sell whenever a suitable opportunity arose. The profits made by him on resale 
were assessed to tax. On appeal before the General Commissioners he contended 
that the profit on resale was not taxable. The Crown urged that the transaction 
was an adventure in the nature of trade and that profits arising therefrom were 
chargeable to tax. The General Commissioners being equally divided allowed the 
appeal and discharged the assessment. It was on these facts that the matte 
was then taken before the First Division of the Court of Session and it was urged 
on behalf of the Crown that the initial intention of the assessee clearly was to sell 
the property at a profit and so the view taken by the General Commissioners about 

+ fk 














1. (1955) 28 L.T.R. 579 : 36 T.C. 207. %2. (1953) 34 T.C. 389. 


46 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1959 


the character of the transaction was erroneous. This argument was, however, ree 
jected and the order of discharge passed by the General Commissioners was ton- 
firmed. When the Crown referred to the observations of Lord Dunedin insthe case 
of Leeming’, which we have already cited, Lord.Carmont observed that he did not 
wish to read the said passage out of its context and without regard to the facts of 
the case then under consideration. Then Lord Carmont added -that though the 
language used by Lord Dunedin “ may cover the purchase of houses”, it “ would 
not cover a situation in which a purchaser bought a commodity which from its 
nature can give no annual return”. ‘This comment of mine” said Lord 
Carmont “is just another way ofsaying that certain transactions shew inherently that 
they are not investments but incursions into the realm of trade or adventures of 
that nature”. Then reference was made to the fact that the assessee was a ware- 
house company director and not a property agent or speculator and that the only 
purchases of property’ with which he was concerned were two separated by ten 
years and that the first heritage was acquired without the intention to sell, which 
only arose fortuitously. His Lordship then put his conclusion in this way ; 


“ I would therefore say that Commissioners of Inland Revenue have failed to prove—and the 


i 


onus is on them—the case they sought to make out ”, 


According to Lord Carmont, Lord Dunedin’s observations do not suggest that 
the initial declaration of intention per se leads to the conclusion that the transaction 
was in the nature of trade. He thought that much more was required to show 
that the assessee was engaged in an adventure in the nature of trade than’ was 
proved in the case before the Court. Lord Russell, who concurred with this 
opinion, began with the observation that i Kiai 


4 “prima facie the difference of opinion among the General Commissioners. suggests that the 
case is a narrow one and that the onus on the appellants of showing that the transaction was an 
adventure in the nature of trade is not a light one ”. . l 

Lord Russell then mentioned the argument of the Lord Advocate that if a person 
buys anything with a view to sale that is a transaction in the nature of trade because 
the purpose of the acquisition in the mind of the purchaser is all-important and con- 
clusive ; and that the nature of the thing purchased.and the other surrounding 
circumstances do not and cannot operate so as to render the transaction other than 
an adventure in the nature’ of trade, and observed that in his opinion the argument 
so formulated “ is too absolute and is not supported by the judicial pronouncements 
on which it was sought to be raised.” He then referred to the variety of circums- 
tances which are or may be relevant to the determination of such a question ; and 
he concluded with the observation that the appellants had not discharged the burden 
of showing that the transaction was an adventure in the nature of trade. Lord 
Keith also took the same view and stated that “ the facts were, in his opinion, in- 
sufficient to establish that this was an adventure in the nature of trade ”. This case 
was no doubt a case on the border line ; and if we may say so with respect it was 
perhaps nearer an adventure-in the nature of trade than otherwise. It would not 
be unreasonable to suggest that, in this case, if the Commissioners had 
found that the transaction was an adventure in.the nature of trade, the Court would 
probably not have interfered with the said conclusion ; but the Commissioners 
were equally divided and the assessment had been discharged by them. It was 
under these circumstances that the point about the onus of proof became a’ matter 
of substance ; and, as we have already pointed out; all the learned Judges. have 
emphasized that the onus had not been discharged and that no case had been made 
out for reversing the order of discharge passed by the Commissioners. However 
that may be, it would, we think, be unsafe to treat this case as laying down any 
general proposition the application of which would assist the appellant before us. 
We would also like to add that there can be, no doubt that Lord Russell’s criticism 
against the contention raised by the Lord Advocate was fully justified because 
the contention as raised clearly overstated the significance and effect of the initial 
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intention. As we have already pointed out, if it is shown that, in purchasing 
the commodity in question, the assessee was actuated by the sole intention 
to sell it at a profit, that no doubt is a relevant circumstance which would raise a 
strong presumption that the purchase and subsequent sale are an adventure in the 
nature of trade ; but the said presumption is not conclusive and it may be rebutted 
or offset by other relevant circumstances. 


What then are the relevant facts in the present case? ‘The property purchased 
and resold is land and it must be conceded in favour of the appellant that land is 
generally the subject-matter of investment. It is contended by Mr. Viswanatha 
Sastri that the four purchases made by the appellant represent nothing more than 
an investment and if by resale some profit was realised that cannot impress the trans- 
action with-the character of an adventure in the nature of trade. The appellant, 
however, is a firm and it was not a part of its ordinary business to make investment 
in lands. Besides, when the first purchase was made it is difficult to treat it as a 
matter of investment. .The property was a small piece of 28} cents and it could 
yield no return whatever to the purchaser. It is clear that this purchase was the 
first step taken by the appellant in execution ofa well-considered plan to acquire open 
plots near the mills and the whole basis for the plan was to sell the said lands to the 
mills at a profit. Just as the conduct of the purchaser subsequent to the purchase 
of a commodity in improving or converting it so as to make it more readily resale- 
able is a relevant factor in determiniig the character of the transaction, so would 
his conduct prior to the purchase be relevant if it shows a design and a purpose. As 
and when plots adjoining the mills were available for sale, the appellant carried 
out his plan and consolidated his holding of the said plots. The appellant is the 
managing agent of the Janardana Mills and probably it was first thought that pur- 
chasing the plots in its own name and selling them to the mills may invite criticism 
and so the first purchtase was made by the appellant in the name of its benamidar 
V. G. Raja. Apparently the appellant changed its mind and took the. subsequent 
sale deeds in its own name. The conduct of the appellant in regard to these plots 
subsequent to their purchase clearly shows that it was not interested in obtaining 
any return from them. No doubt the appellant sought to explain its purpose on 
the ground that it wanted to build tenements for the employees of the mills ; but 
it had, taken no steps in that behalf for,the whole of the period during which the 
plots remained in its possession. Besides, it would not be easy to assume in the 
case of a firm like the appellant that the acquisition of the open plots could involve 
any pride of possession to the purchaser. It is really not one transaction of pur- 
chase and resale. It is a series of four transactions undertaken by the appellant in 
pursuance of a scheme and it was after the appellant had consolidated its holdings 
that at a convenient time it sold the lands to the Janardana Mills in two lots. When 
thé Tribunal found that, as the managing agent of the mills, the appellant was in 
a position to influence the mills to purchase its properties its view cannot be chal- 
lenged as unreasonable. If the property had been purchased by the appellant as 
a matter of investment it would have tried either to cultivate the land, or to build 
on it ; but the appellant did neither and just allowed the property to remain un- 
utilised except for the net rent of Rs. 80 per annum which it received from the house 
on one of the plots. The reason given by the appellant for the purchase of the 
properties by the mills has been rejected by the tribunal ; and so when the mills 
purchased the properties it’ is not shown that the sale was occasioned by any special 
necessity at the time. In the circumstances of the case, the tribunal was obviously 
right in inferring that the appellant knew that it would be able to sell the lands to 
the mills whenever it thought it profitable so to do. Thus the appellant purchased 
the four plots during two years with the sole intention to sell them to the mills at 
a profit and this intention raises a strong presumption in favour of the view taken 
by the tribunal. In‘regard to the other relevant facts ard circumstances in the 
case, none of them offsets or rebuts the presumption arising from the ‘initial in- 
tention ; on the other hand, most of them corroborate the said presumption. We 
must, therefore, hold that the High Court was right in taking the view that, on the 
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facts and circumstances proved in this case, the transaction in question is an adven- 


ture in the nature of trade. ; 5 À 
The result is the appeal fails and must be -dismissed with costs. 


: Appeal dismissed. 


SUPREME COURT OF INDIA. 
. (Civil Appellate Jurisdiction.) 


Present :-—T. L. VENKATARAMA Aryar, P. B. GajENDRAGADKAR AND 
A. K. SARKAR, JJ. - 


N. T. Veluswami Thevar .. Appellant® ` 
v. i ' i 
G. Raja Nainar and others ` . . `.. Respondents. 
: Representation of-the People Act (XLII of 1951), section 100 (1) (c)—Construction—‘Improperly rejected’, 
meaning of—Scope of enquiry before the Tribunal. 3 


Constitution of India (1950), Article 226—Petition under—Interlocutory orders in Election petitions—Inter- 
ference, if proper—(Section 116-A of Representation of People Act XLIII of 1951). 


In a petition under Article 226 of the Constitution of India, 1950, the High Court of Madras 
interfered with the interlocutory orders of the Election Tribunal and issued writs prohibiting the 
‘Tribunal from considering grounds of disqualification other than those preferred before the 
returning officer. 


1 


Held on appeal by Special Leave under Artice 136 : Itis a sound, rule of construction that 
procedural enactments should be construed liberally and in such manner as tọ render the enforce- 
ment of substantive rights effective. When on a construction of a statute two views arc possible, 
one which results in an anomaly and the other not, it is the duty of Courts to adopt the latter and 
not the former. ° : 2 s ` 

In the context of section 100 (1), (c) and (d) (i) of Central Act (XLII of 1951) the improper 
rejection: or acceptance must have reference to section 36 (2) of the said Act and the rejection of the 
nomination paper of a candidate who is qualified to be chosen for election and who does not suffer 
rey my s the disqualifications mentioned in section 36 (2) would be “‘ improper” within section 
100 (1) (¢). ; 

Reading section 100 (1) (c) in the context of the whole enactment an enquiry before the Tribunal 
must embrace all the matters as to qualification and disqualification mentioned in section 36 (2) and 
it cannot be limited to the particular ground of disqualification taken before the returning officer 
(or relied on by him). The proceedings under the section are original proceedings and not in 
the nature of an appeal against the decision of the Returning Officer. 

Raja Nainar v. Veluswami Thevar, 1.L.R. (1958) Mad. 241 : (1958) 1 M.L.J. 124, reversed, > 


The jurisdiction of the High Courts to issue writs against orders of the Tribunal is undoubted; 
‘but then, it-is well settled that where there is another remedy provided, the Court may properly 
exercise its discretion in declining to interfere under Article 226, A right of appeal against a decision 
of the Tribunal to the High Court is provided under section 116-A and its intention is obviously 
that proceedings before the Tribunal should go on with expedition and without interruption and 
any error in its decision should be set right in an appeal under that section. In this view, it 
Mie be a proper exercise of discretion under Article 226 to decline to interfere with interlocutory 
orders, 
. Appeals by Special Leave from the Judgment and Order, dated the 21st 
‘October, 1957, of the Madras High Court in Writ Petitions-Nos. 675 and 676 of 


1957-7 
R. Ganapathy Iyer and S. B. Adityan, Advocates and G. Gopalakrishnan, Advocate 
of Messrs. Gagrat & Co., for Appellant. 


A. N. Sinha and P. K. Mukherjee, Advocates for Respondent No. 1. 
The Judgment of the Court was delivered by 


Venkatarama Aiyar, J.—These appeals raise a question of considerable impor- 
tance as to the scope of an enquiry in an election petition wherein election is called 





* C.A. Nos. 231 and 232 of 1958. 24th November, 1958. 
1. LL.R. 1958 Mad. 241 : (1958) 1 M.L.J. 124. 
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in question under section 100 (1) (c) of the Representation of the People Act 
(XLIII of 1951), on the ground that a nomination paper had been improperly 
rejected. 


The facts are that during the general elections which were held in 1957 six 
persons including the appellant, Veluswami Thevar, the second respondent, Chel- 
lapandian, and the fourth respondent, Arunachalam, were nominated for election 
to the Legislative Assembly of the State of Madras from Alangulam Constituency 
in the District of Tirunelveli. At the time of the scrutiny which was on February 1, 
1957, Chellapandian raised an objection to the nomination of Arunachalam on 
the ground that he was the Headmaster of the National Training School, Tiruchen- 
dur, which was a Government-aided school, and that he was, therefore, disqualified 
under section 7, clauses (d) and (e) of the Representation of the People Act, 1951 
(hereinafter referred to as the Act) as holding an office of profit under the Govern- 
ment. In upholding this objection, the returning officer observed : 

“Sri S. Arunachalam is not present at the time of scrutiny of nominations nor any authorised 
agent of his could take notice of the objection and file a reply. In view of the objection which has 
not been cleared by Sri S. Arunachalam by satisfying me that he is not holding an office of profit in 
a concern in which the State Government has financial interest, the objection is upheld and Sri 
S. Arunachalam is disqualified under sections 7 (d) and (e) of Act XLIII of 1951. Accordingly his 
nomination is rejected.” . $ 

The five nomination papers were accepted ; two of the candidates subsequently 
withdrew from the election; the other three went to the polls and on March 10, 
1957, the appellant who secured the largest number of votes was declared elected, 


On April 18, 1957, Raja Nainar, the first respondent, who was not a candidate 
but a voter filed Election Petition No. 100 of 1957 praying that the election of the 
appellant be declared void on the ground that the rejection of the nomination paper 
of Arunachalam was improper, because he had ceased to be a Headmaster at the 
time of his nomination, and that further the institution was a private one. The 
appellant filed a written statement in which he pleaded that Arunachalam was not 
qualified to be chosen not merely on the ground put forward by Chellapandian 
before the returning officer but also on the grounds that he was interested as a part- 
ner in contracts for the execution of works for the Government, and that further 
he had entered into an agreement with the District Board, Chittoor, to serve as a 
teacher in that Board, and that his nomination paper was, therefore, rightly rejected. 
Raja Nainar then came out with the application, I.A. No. 5 of 1957, out of which 
the present proceedings arise, to strike out the additional grounds of disqualification 
raised in the statement of the appellant on the ground that the Tribunal had no 
jurisdiction to enquire into any ground of disqualification which was not taken 
before the returning officer, and that accordingly the new grounds put forward by 
the appellant should be struck out. 


By its order, dated August 17, 1957, the Tribunal held that the question to 
be decided by it was whether there was a valid nomination paper, and that to decide 
that, it could go into grounds other than those which were put forward before the 
returning officer, and, in that view, dismissed the application. The correctness 
of this order was challenged by Raja Nainar in two Writ Petitions Nos. 675 and 676 
of 1957, preferred under Article 226. ‘Therein he repeated his contention that it 
was not competent to the Tribunal to enquire into any but the grounds which had 
been put forward before the returning officer, and prayed that a writ of certiorari 
be issued to quash the order in I.A. No. 5 of 1957 and a writ of prohibition, to 
restrain the Tribunal from enquiring into the new grounds raised by the appellant. 


These applications were heard by a Bench of the Madras High Court consis- 
ting of Rajagopalan and Rajagopala Ayyangar, JJ., who upheld the contention of 
the petitioner, and stated their conclusion in these terms : 

“We are clearly of opinion that the enquiry before the Tribunal must be restricted to the object 
tions which the Returning Officer had to consider and decide, but not necessarily to the material _ 


placed before the Returning Officer at the stage of the summary enquiry. The Tribunal has jurisdic- 
tion to adjudicate upon the truth and validity of those objections on relevant material, even if that 
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a 
material be other than that placed before the Returning Officer. The Tribunal has no jurisdiction 
to investigate the truth or validity of the objections which were not put forward before the Returning 
Officer, and which he had therefore no occasion to consider. Once again we have to point out that 
we are discussing only the position of a candidate whose nomination was rejected, and not, for instance 
that of a returned candidate.” 


A-further objection was also taken before the learned Judges that as the de- 
cision of the Election Tribunal was open to appeal under section 116-A of the Act, 
the Court should, in exercise of its discretion under Article 226, decline to enter- 
tain writ petitions against interlocutory orders. But the learned Judges held that 
as the Tribunal had no jurisdiction to entertain grounds other than those which 
were put forward before the Returning Officer, writs could issue under Articlé 226. 
In the result, they quashed the order of the Election Tribunal in I.A. No. 5 of 1957, 
and issued a writ of mandamus directing it to dispose of the application afresh in 
accordance with law as laid down in the judgment. It is against this judgment 
that the present appeals have been preferred on leave granted by this Court under 
Article 136, and the point that arises for decision is Whether in an election petition 
questioning the propriety of the rejection of a nomination paper under section 100 (1) 
(c) of the Act, it is open to the parties to raise grounds of disqualification other than 
those put forward before the returning officer. ` 


It will be convenient at this stage to refer to the provisions of the Act bearing 
on this question. Section 32 of the Act provides that : . 


“ Any person may be nominated as a candidate for election to fill a scat if he is qualified to be 
chosen to fill that seat under the provisions of the Constitution and this Act.” : 


Under section 33 (1), the candidate is to deliver to the returning officer a nomi- 
nation paper completed in the prescribed form and signed by the candidate and 
by an elector of the constituency as proposer. Section 33 (4) enacts that : 


“On the presentation of a nomination paper, the returning officer shall satisfy himself that the 
names and electoral roll numbers of the candidate and his proposer as entered in the nomination 
paper are the same as those entered in the electoral rolls : 


Provided that the returning officer shall permit any clerical or technical error in the nomina- 
tion paper in regard to the said names or numbers to be corrected in order to bring them into 
conformity with the corresponding entries in the clctoral rolls ; and where necessary, direct that any 
clerical or printing error in the said entries shall be overlooked.” 


Section 35 provides inter alia that the returning officer shall cause to be affixed 
in some conspicuous place in his office a notice of the nomination containing des- 
criptions similar to those contained in the nomination paper both of the candidate 
and of the proposer. Section 36, omitting what is not material, is as follows : 


“36, (1) On the date fixed for the scrutiny of nominations under section go, the candidates, 
their election agents, one proposer of each candidate, and one other person duly authorized in writing 
by each candidate, but no other person, may attend at such time and place as the returning officer 
may appoint ; and the returning officer shall give them all reasonable facilities for examining the 
nomination papers of all candidates which have been delivered within the time and in the manner 
laid down in section 33. 

(2) The returning officer shall then examine the nomination papers and shall decide all 
objections which may be made to any nomination, and may, either on such objection or on his own 
motion, after such summary inquiry, if any, as he thinks necessary, reject any nomination on any of 
the following grounds :— 


(a) that the candidate either is not qualified or is disqualified for being chosen to fill the seat 
under any of the following provisions that may be applicable, namely :— 


Articles 84, 102, 173 and 191, 
Part II of this Act, 
or 


(b) that there has been a failure to comply with any of the provisions of section 33 or section 


34 3 Or 
(c) that the signature of the candidate or the proposer on the nomination paper is not genuine. 


(5) The returning officer shall hold the scrutiny on the date appointed in this behalf under 
clause (b) of section 30 and shall not allow any adjournment of the proceedings except when such 
proceedings are interrupted or obstructed by riot or open violence or by causes beyond his control: 
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Provided that in case an objection is made the candidate concerned may be allowed time to 
rebut it not later than the next day but one following the date fixed for scrutiny, and the return- 
ing officer shall record his decision on the date to which the proceedings have been adjourned. 


(6) The returning officer shall endorse on each nomination paper his decision accepting or 
rejecting the same and, if the nomination paper is rejected, shall record in writing a brief statement 
of his reasons for such rejection.” 


Then, we have section 100 (1) (c) the construction of which is the main point 
for determination. It is as follows: 


“too. (1) Subject to the provisions of sub-section (2), if the Tribunal is of opinion— 


(c) that any nomination has been improperly rejected ; ....... 
the Tribunal shall declare the election of the returned candidate to be void.” 


Now, the whole controversy between the parties is as to what the expression 
“ inaproperly rejected” in section 100 (1) (¢) means. According to the appellant, 
when the nomination paper ef a candidate who is under no such disqualification 
as is mentioned in section 36 (2) has been rejected, that is improper rejection within 
section 100 (1) (e). According to the respondent, when the nomination paper of 
a candidate is rejected by the returning officer on the ground that he is subject to a 
specified disqualification, the rejection is improper, if it is found that that disquali- 
fication does not exist. If the former view is correct, then the scope of an enquiry 
before the Tribunal must extend to all matters which are mentioned in section 36 (2) 
and if the latter, then it must be limited to determining whether the ground on 
which the returning officer has rejected the nomination is well founded. Now, to 
decide what the expression “ improperly rejected ” in section 100 (1) (e) precisely 
imports, it is necessary to examine the relevant provisions of the Act bearing on 
the question and the setting of the above section therein. Under section 32 of the 
- Act, any person may be nominated: as a candidate for election if he is duly quali- 
fied under the provisions of the Constitution and the Act. Section 36 (2) authorises 
the returning officer to reject any nomination paper on the ground that he is either 
not qualified, that is, under sections 3 to 7 of the Act, or is disqualified under the 
provisions referred to therein. If there are no grounds for rejecting a nomination 
paper under section 36 (2), then it has to be accepted, and the name of the candi- 
date is to be included in a list. Vide section 36 (8). Then, we come to section 
100 (1) (c) and section 100 (1) (d) (i), which provide a remedy to persons who are 
aggrieved by an order improperly rejecting or improperly accepting any nomination. 
In the context, it appears to us that the improper rejection or acceptance must have 
reference to section 36 (2), and that the rejection of a nomination paper of a candi- 
date who is qualified to be chosen for election and who does not suffer from any 
of the disqualifications mentioned in section 36 (2) would be improper within sec- 
tion 100 (1) (c), and that, likewise, acceptance of a nomination paper of a candidate 
who is not qualified or who is disqualified will equally be improper under section 
100 (1) (d) (i). Section 32 confers a substantive right on a candidate to be chosen 
to the legislature subject only to the limitations enacted in Articles 84, 102, 173 and 
191 of the Constitution and sections 3 to 7 of the Act, and sections 36 and 100 pro- 
vide the machinery for the exercise and enforcement of the right. It is a sound 
rule of construction that procedural enactments should be construed liberally and 
in such manner as to render the enforcement of substantive rights, effective. 
Reading section 100 (1) (c) in the context of the whole enactment, we think that an 
enquiry before the Tribunal must embrace all the matters as to qualification and 
disqualification mentioned in section 36 (2), and that it cannot be limited to the 
particular ground of disqualification which was taken before the returning officer. 


It was contended for the respondent that the proceedings before the Tribu- 
nal are really by way of appeal against the decision of the returning officer, and 
that, therefore, the scope of the enquiry in the election petition must be co-exten- 
sive with that before the returning officer, and must be limited to the ground taken 
before him. It was argued that a decision could be said to be improper only with 
reference to a ground which was put forward and decided in a particular manner 
by the returning officer, and that therefore “the expression “ improperly rejected ”” 
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would, in its true connotation, restrict the scope of the enquiry before the Tribunal 
to the ground taken before the returning officer. We are unable to agree with 
this contention. The jurisdiction which a Tribunal exercises in hearing an election 
petition even when it raises a question under section 100 (1) (c) is not in the nature 
of an appeal against the decision of the returning officer. An election petition is 
an original proceeding instituted by the presentation of a petition under section 
81 of the Act. The respondents have a right to file written statements by way of 
reply to it ; issues have to be framed, and subject to the provision of the Act, the 
provisions of the Civil Procedure Code regulate the trial of the petition. All the 
parties have the right to adduce evidence, and that is of the essence of an original 
proceeding as contrasted with a proceeding by way of appeal. That being the 
character of the proceedings, the rule applicable is that which governs the trial of 
all original proceedings ; that is, it is open to a party to put forward all grounds in 
support of or negation of the claim, subject only to such limitations as may be found 
in the Act. š 


It should be noted in this connection that if a petition to set aside an election 
on the ground of improper rejection of a nomination paper is in the nature of an 
appeal against the decision of the returning officer, then logically speaking, the 
decision of the Tribunal must be based only on the materials placed before the 
returning officer given with respect to the ground which was urged before him, and 
no fresh evidence could be admitted before the Tribunal except in accordance with 
Order 41, rule 27. The learned Judges in the Court below, however, observe that 
though the enquiry before the Tribunal is restricted to the particular ground put 
forward before the returning officer, it is not restricted to the material placed before 
him, and that all evidence bearing on that ground could be adduced before the 
Tribunal. This, in our view, is quite correct. The enquiry which a returning officer 
has to make under section 36 is summary in character. He may make “such 
summary enquiry, if any, as he thinks necessary”? ; he can act suo motu. Such 
being the nature of the enquiry, the right which is given to a party under section 
100 (1) (c) and section 100 (1) (d) (i) to challenge the propriety of an order of 
rejection or acceptance of a nomination paper would become illusory, if the 
Tribunal is to base its decision only on the materials placed before the returning 
officer. 


It was contended for the respondent that even with reference to the ground 
taken before the returning officer, no evidence other than what was placed before 
him could be brought before the Tribunal, and he relied on the following obser- 
vations of the learned Judges in Charanjit Lal v. Lehri Singh}: 


“ Whether a nomination has been improperly rejected or not, has to be considered in relation 
to the state of evidence before the returning officer at the time of the scrutiny. The testimony of 
the returning officer shows that he rejected the nomination, because it did not appeal to him that 
on the question of age the candidate Shri Pirthi was qualified to stand for election.” 


There, a nomination paper had been rejected by the returning officer on the 
ground that the candidate did not appear to possess the age qualification required 
by Article 173. The correctness of this order was challenged in an election peti- 
tion, Evidence was taken as to the age of the candidate in this petition, and even- 
tually it was held that the order of the returning officer was right. In the order of 
rejection, the returning officer also stated : 


“ The nomination is rejected as the age is not mentioned in the nomination paper. Neither 

rae candidate nor the proposer or any person duly authorised on his behalf is present to testify to 
is age. 

Now, the argument before the High Court was that the failure to mention the age 
in the nomination paper was a formal defect which should have been condoned under 
section 36 (4) of the Act. The learned Judges held that the defect was not merely 
one of failure to mention the age but of want of the requisite qualification in age, and 
OOo OOOO, COO \-— $$ ese 
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that that could not be cured under section 36 (4). In this context, the observations 
relied on could not be read as meaning that no evidence could be adduced even in 
respect of a ground which was urged before the returning officer, as, in fact, evidence 
was taken before the Tribunal and a finding given, and if they meant what the res- 
pondent suggests they do, we do not agree with them. Itis to be noted that in many 
of the cases which came before this Court, as for example, Durga Shankar Mehta v. 
Thakur Raghuraj Singh and others, the finding of the Tribunal was based on fresh evi- 
dence admitted before it, and the propriety of such admission was never questioned, 
And if the true position is, as we have held it is, that it is open to the parties to 
adduce fresh evidence on the matter in issue, it is difficult to imagine how the pro- 
ceedings before the Tribunal can be regarded as in the nature of appeal against the 
decision of the returning officer. 


In support of his contention that it is only the ground that is urged before the 
returning officer that can be raised before the Tribunal, Mr. Sinha, learned coun- 
sel for the respondent, relies of the provision in section 36 (6) that when a nomination 
paper is rejected, the returning officer should record his reasons therefor. The 
object of this provision, it is argued, is to enable the Tribunal to decide whether the 
order of the returning officer is right or not, and by implication it confines the scope 
of the enquiry before the Tribunal to the ground put forward before the returning 
officer. This contention is, in our opinion, unsound. Now, when a nomination 
paper is accepted, section 36 (6) does not require that any reason should be recorded 
therefor. . Ifthe contention of the respondent is right, it would follow that acceptance 
of a nomination paper can never be questioned. But that would be against section 
100 (1) (d) (i), and it-must therefore be held that an acceptance can be questioned on 
all the grounds available under section 36 (2). Section 100 (1) (d) (i) deals with 
improper acceptance of a nomination paper, and if the word “improper” in that 
provision has reference to the matters mentioned in section 36 (2), it must have the 
same connotation in Section 100 (1) (c) as well. The word “improper” which occurs 
in both section r100 (1) (c) and section 100 (1) (d) (i) must bear the same meaning 
in both the provisions, unless there is something in the context to the contrary and 
none such has been shown. 


There is another difficulty in the way of accepting this argument of the respon- 
dent. A candidate may be subject to more than one disqualification, and his nomina- 
tion paper may be questioned on all those grounds. Supposing that the returning 
officer upholds one objection and rejects the nomination paper on the basis of that 
objection without going into other objections, notwithstanding that under section 36 
(2) he has to decide all the objections is it open to the respondents in the election peti- 
tion to adduce evidence on those objections ? According to the respondent, it is not, 
so that if the decision of the returning officer on the objection on which he rejected 
the nomination paper is held to be bad, the Tribunal has no option but to set aside 
the election undder section 100 (1) (c), even though the candidate was, in fact, dis- 
qualified and his nomination paper was rightly rejected. Mr. Sinha for the res- 
pondent concedes that the result would be anomalous, but he says that the Law of 
Election is full of anomalies, and this is one of them, and that is no reason for not 
interpreting the law on its own terms. ‘It is no doubt true that if on its true cons- 
truction, a statute leads to anomalous results, the Courts have no option but to give 
effect to it and leave it to the legislature to amend and alter the law. But when ona 
construction of a statute, two views are possible, one which results in an anomaly and 
the other not, it is our duty to adopt the latter and not the former, seeking consolation 
in the thought that the law bristles with anomalies. Anomalies will disappear, and 
the law will be found to be simple and logical, if it is understood that when a question 
is raised in an election petition as to the propriety of the rejection of a nomination 
paper, the point to be decided is about the propriety of the nomination and not the 
decision of the returning officer on the materials placed before him and that decision 
must depend on whether the candidate is duly qualified and is not subject to any 
disqualifications as provided in section 36 (2). 
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It remains to deal with one more contention advanced on behalf of the respon- 
dent, and that is based on the following observations in Hari Vishnu Kamath v. Syed 
Ahmad Ishaque and others! ; 

“ Under this provision [Rule 47 (4)], the Tribunal is constituted a Court of appeal against the 

decision of the Returning Officer, and as such its jurisdiction must be co-extensive with that of the 
Returning Officer and cannot extend further.” 
The argument is that if the jurisdiction of the Tribunal is co-extensive with that of the 
returning officer, then the enquiry before it must be confined to the grounds which were 
urged before the returning officer. Now, the observations quoted above were made 
statedly with reference to R. 47, and assuming that they apply to an enquiry under 
section 100 (1) (c), the questions till remains, what is the jurisdiction of the returning 
officer in hearing objections to nomination papers? His jurisdiction is defined in 
section 36 (2), and the Tribunal must therefore have jurisdiction to deeide all the 
questions which can be raised under that section. The fact that a particular ground 
which could have becn raised was not, in fact, raised before the returning officer 
does not put an end to his jurisdiction to decide it, and what he could have decided, 
if it had been raised, could be decided by the Tribunal, when raised. 


Mr. Ganapathy Iyer, learned counsel for the appellant, invited out attention 
to the decisions of the Election Tribunals on the question whether grounds other than 
those raised before the returning officer could be put forward in an enquiry in an 
election petition. They held, with one solitary exception, that it is permissible, 
and indeed, it is stated in Mengh Raj v. Bhimandas* as settled law that the rejection of a 
nomination paper can be sustained on grounds not raised before the returning officer. 
If the legislature which must be taken to have knowledge of the law as interpreted 
in those decisions wanted to make a departure from it, it would have said so in clear 
terms, and in the absence of such an expression, it would be right to interpret sec- 
tion 100 (1) (c) as not intended to alter the law as laid down in those decisions. 


It is now necessary to refer to the decisions which have been cited before us. 
In Durga Shankar Mehta’s case®, the election was to a double-member constituency. 
The appellant who obtained the largest number of votes was declared elected to the 
general seat and one Vasantarao, to the reserved seat. The validity of the election 
was challenged on the ground that Vasantarao was below the age of 25 years, and 
was, therefore, disqualified to stand. The Election Tribunal upheld that objection, 
and set aside the entire election. The decision was taken in appeal to this Court, and 
the point for determination was whether the election of the appellant was liable to be 
set aside on account of the disqualification of Vasantarao. It was held that the 
matter fell within section 100 (2) (¢)as it then stood and not under section 100 (1) (¢), 
and that the election of the appellant could not be declared void. This is not a direct 
pronouncement on the point now in controversy, and that is conceded. In Vashist 
Narain Sharma v. Dev Chandra and others* a question was raised as to what would be 
“improper acceptance” within the meaning of section 100; but in the view taken by 
this Court, no opinion was expressed thereon. 


The question now under consideration came up directly for decision before 
the High Court of Rajasthan in Te Singh v. Election Tribunal, Jaipur”, and it was held 
that the respondent to an election petition was entitled to raise a plea that the nomi- 
nation of the petitioner rejected on one ground by the returning officer was defective 
on one or more of the other grounds mentioned in section 36 (2) of the Act, and that 
such a plea, if taken, must be enquired into by the Election Tribunal. In Dhanraj 
Deshlehara v. Viswanath Y. Tamaskar’, it was observed by a Bench of the Madhya 
Pradesh High Court that in determining whether a nomination was improperly 
rejected, the Election Tribunal was not bound to confine its enquiry to the ground on 
which the returning officer rejected it, and that even if the ground on which the return- 
ing officer rejected the nomination could not be sustained, the rejection could not be 








1. (1955) 1 M.L.J. 157: (1955) An.W.R. (1955) 1 S.C.R. 267. 
339: (1955) S.G.J. 267: (1955) 1 S.C.R. 4. (1954) 2 M.L.J. 379 : (1954) 8.C.J. 717: 
1104, 1132 (S.C.). (1955) 1 S.C.R. 509. 

2. (1952) 2 E.L.R. gor, gro. . 5. (1954) 9 E.L.R. 193. 

3. 1954 S.C.J. 723: (1954) 2 [M.L.J. 385 : 6. (1958) 15 E.L.R. 260, 
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held to be improper if the Tribunal found other fatal defects in the nomination. An 
unreported judgment of the Andhra Pradesh High Court in Badrivishal Pitti v. J. V. 
Narsing Raot, has been cited before us, and that also takes the view that in an enquiry 
before the Election Tribunal, it is open to the parties to support an order of rejection 
of a nomination paper on grounds other than those which were put forward before 
the returning officer. We are in agreement with these decisions. 


As the question has also been raised as to the propriety of interfering in writ peti- 
tions under Article 226 with interlocutory orders passed in the course of an enquiry 
before the Election Tribunal, we shall express our opinion thereon. The jurisdic- 
tion of the High Court to issue writs against orders of the Tribunal is undoubted; but 
then, it is well settled that where there is another remedy provided, the Court may 
properly exerise its discretion in declining to interfere under Article 226. It should be 
remembered that under the election law as it stood prior to the amendment in 1956, 
election petitions were dismissed on preliminary grounds and the correctness of the 
decision was challenged in aplication under Article 226 and in further appeals to 
this Court, with the result that by the time the matter was finally decided, the life of 
the legislatures for which the election was held would have itself very nearly come to 
an end, thus rendering the proceedings infructuous. A signal example of a case of 
this kind is to be found in the decision reported in Bhikaji Keshao Joshi and another v. 
Brijlal Nandlal Biyani and others?. It is to remedy this defect that the legislature has 
now amended the law by providing a right of appeal against a decision of the Tribu- 
nal to the High Court under section 116-A, and its intention is obviously that proceed- 
ings before the Tribunal should go on with expedition and without interruption, and 
that any error in its decision should be set right in an appeal under that section. In 
this view, it would be a proper exercise of discretion under Article 226 to decline to 
interfere with interlocutory orders. 


In the result, we allow the appeals, set aside the orders of the Court below, and 
dismiss the writ petitions filed by the respondent, with costs here and in the Court 
below. 


Appeals allowed ; Writ Petitions dismissed. 


SUPREME COURT OF INDIA. 
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S. PL. Narayanan Chettiar .. Appellani* 
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M. AR. Annamalai Chettiar .» Respondent, 


Madras Agriculturists’ Relief Act (IV of 1938) as amended by Act (XXII of 1948), section 19 (2) read 
with section 16 (ii) of the Amending Act—Decree in appeal passed after coming into force of Act (XXU of 
1948)—Relief of scaling down not claimed before passing of decree—Subsequent application for „scaling down 
decree-—Not barred. 


Section 19 of the Madras Agriculturists Relief Act in express terms entitles the debtor to claim 
a relief under the provisions of the Act when the Court has passed a decree, after the commencement 
of the Act, for the repayment of a debt at such commencement. Clause (ii) of section 16 of the Amend- 
ing Act (XXIII of 1948) does not take away that right. To hold that the debtor could ask for 
relief only when the suit or appeal was pending would be to deny him relief under scctions 19 (2), 
which relief he can claim only after a decree for repayment of the debt has been passed. His failure 
to claim relief under section g does not preclude the debtor claiming relief under section rg (2) after a 
decree has been passed., 
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Sardar Bahadur, Advocate, for Respondent. 


The Judgment of the Court was delivered by 


S. K. Das, 7.—In this appeal, pursuant to special leave against the judgment - 
and order of the High Court of Madras, the question for decision is whether the 
appellant who claims to be an agriculturists debtor is entitled to apply for scaling 
down of his decretal debt under the provisions of the Madras Agriculturists’ Relief 
Act (IV of 1938), hereinafter called the Act, as amended by the Madras Agri- 
culturists’ Relief (Amendment) Act (XXIII of 1948), hereinafter called the 
amending Act. , 


The facts which have led to this appeal are that a partnership firm, briefly 
described as M. AR. Firm, whose partners were Arunachalam Chetty, his two - 
sisters and Subramaniam Chetty, was carrying on the business of money-lending. 
On the death of Arunachalam Chetty on July 6, 1916, Subramaniam Chetty, one 
of the surviving partners, took over the assets of the dissolved partnership firm at 
a valuation of Rs. 25,000 ard carried on the business under the name and style 
of PL. S. Firm of which the partners were Subramaniam Chetty, Vellachi Achi, 
his two daughters and in 1919 Palaniappa Chetty, father of the appellant, joined 
the partnership. The amount of Rs. 25,000 was credited in the accounts of the 
new partnership. On April 19, 1919, the accounts showed a balance of 
Rs, 16,369-12 as being due to the share of the deceased Arunachalam Chetty which 
by the year 1935 swelled up to a figure of Rs. 55,933-15. Subramaniam Chetty 
died in 1924 and the business was carried on after his death by his widow Lakshmi 
Achi and her daughter and Palaniappa Chetty. In 1930 Palaniappa Chetty died 
and his sons joined the business in his place. Disputes arose between the 
partners in 1935 which were referred to arbitration and under an award given on 
July 31, 1935, Arunachalam Chetty and his sister were directed to pay to the estate 
of M. AR. Rs. 34,958-11-6 and the defendants, now appellant and his brother, a 
sum of Rs. 20,975-3 and corresponding entries were made in the account books of 
PL. S. Firm. In 1944 the plaintiff, now respondent, as the adopted son of 
Arunachalam Chetty filed a suit for recovery of the amount which the award had 
directed the defendants to pay. The defendants were the two sons of Palaniappa 
Chetty. They denied the adoption of the respondent to Arunachalam Chetty and 
also pleaded the bar of limitation. 


The trial Court held the adoption to be invalid and upheld the plea of limi- 
tation. The plaintiff took an appeal to the High Court which held the adoption 
to be valid and also held the suit to be within limitation. It remitted the case to 
the trial Court for determining certain issues and after the findings were received, 
the suit was decreed on March 9, 1951, for a sum of Rs. 26,839-15-9. The appel- 
lant applied to the High Court for leave to appeal to this Court and also applied 
for stay. Leave was granted but stay was refused as no security was furnished under 
the rules, the High Court later revoked the certificate granting leave. 


During the pendency of the appeal in the High Court, the Act of 1938 was 
amended by the amending Act by which new reliefs were given to agriculturist 
debtors. On October 5, 1951, the appellant made an application to the trial Court 
for scaling down the decretal debt under section 19(2) of the Act which was added 
by the amending Act. The trial Court held that the decree could be scaled down 
under section 19(2) of the Act, but it had no jurisdiction to grant that relief as the 
decree sought to be scaled down had been passed by the High Court. Against 
this order the appellant took an appeal to the High Court on July 4, 1952, and also 
made a separate application in the High Court for scaling down the decretal debt 
under section 19(2) of the Act. The High Court dismissed the application on March 
25, 1953. The appellant then applied for leave to appeal under Article 133 of the 
Constitution but this was refused on October 6, 1953, and this Court granted 
special leave on April 19, 1954. ° 
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The ground on which the High Court refused relief under section 19(2) of the 
Act was that “ the retrospective operation of section 19(2) was controlled by sec- 
tion 16 of the Act XXIII of 1948” and that clause (ii) of section 16 applied and as 
the appellant whose appeal was pending at the commencement of the amending 
Act did not apply for scaling down before the decree was passed although he had 
the opportunity to do so, his application subsequent to the decree was barred by 
the principle of res judicata. The provisions of section 19(2) of the Act which gave 
the right to obtain relief of scaling down notwithstanding the provisions of the Code 
of Civil Procedure to the contrary was held inapplicable, because section 19 (2) 
of the Act was itself “limited by the provisions of section 16 of Act XXIII of 1948”. 
The High Court observed that although the appellant had filed an additional 
written statement claiming relief under the Burma Debts Laws, no prayer was made 
for any relief under the Act. The High Court said :— 


‘* A party who had an opportunity to raise a plea but did not raise the plca is precluded by prin- 
ciples of res judieata from raising th®. plea over again at a subsequent stage. But it is said that the 
principle of res judicata has no application to the present case as section tg (1) which is incorporated 
by reference in section 19 (2) says that a petitioner would be entitled to the relief given to him under 
that section notwithstanding anything stated in the Code of Civil Procedure. But this argument 
ignores the fact that the scope of section 19 (2) is itself limited by the provisions of section 16 of Act 
XXIII of 1948 ”. 

The High Court then referred to the Full Bench judgment in Sriramreddi v. 


Sriramreddi+, where at page 454 it was said :— 
“ But if the application is not made before the judgment is delivered, it will be too late for a 


judgment-debtor to raise the question. The final judgment and the decree must be drawn up in 
accordance therewith >. ° 


But it is unnecessary for us to go into the effect of that judgment in the present 
case, because it dealt with a different situation and related to proceedings when 
the Act had not been amended. 


The object of the Act as is shown by its preamble was to relieve an agriculturist 
of the heavy burden of indebtedness in the province (now State) of Madras. With 
that object in view provisions were made in the Act to scale down certain debts, as 
defined in the Act, of the agriculturist debtors. See T. N. Krishna Iyer v. Nalla Thambi 
Mudaliar and others? The extent of scaling down of the debts and the procedure 
therefor were laid down in the Act. Section 19 made provision for scaling down of 
decrees. As the scope of relief under this section was limited to debts and decrees 
anterior to the commencement of the Act in March, 1938, the objective to be achiev- 
ed, że., of giving relief to the agriculturists debtors remained unrealised and there- 
fore the Legislature again stepped in and passed the amending Act, which commen- 
ced.on January 25, 1949, the object of which was to give further relief in the case 
of debts incurred before the commencement of the Act but where the decree was 
passed after such commencement and, secondly, where both the debt incurred and 
the decree passed were of a date after the Act. By the amending Act several amend- 
ments were made in the Act which were made applicable to suits and proceedings 
set out in section 16 of the amending Act. .One such amendment was the addition 
of section 19(2) and the amendment of section 19 of the Act which was renumbered 
as section 19(1). This section which provides for scaling down of decrees, is as 
follows :— 

Section 19 (1). ‘‘Where before the commencement of this Act, a Court has passed a decree for the 
repayment of a deht, it shall on the application of any judgment-debtor who is an agriculturist.or in 
respect of a Hindu joint family debt, on the application of any member of the family whether or not 
he is the judgment-debtor or on the application of decree-holder, apply the provisions of this Act to 


such decree and shall notwithstanding anything contained in the Code of Civil Procedure, 1 908, 
amend the decree accordingly or enter satisfaction, as the case may be : 


Provided that all payments made or amounts recovered whether before or after the commence- 
ment of this Act, in respect of any such decree shall first he applied in payment of all costs as orignally 
decreed to the creditor ”. 





1. LL.R. (1942) Mad. 346°: (1941) 2 M.L.J. e 2 (1955) 1 M.L.J. 215. 
855 (F.B.). 
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(2) “ The provisions of sub-section (1) shall also apply to cases where after the commencement 
of this Act, a Court has passed a decree for the repayment of a debt payable at such commencement ”’+ 
Counsel for the appellant has contended that (1) the High Court had erred 
in its interpretation of section 16(ii) of the amending Act, (2) had not given effect 
to the beneficial provisions of section 1g (2) of the Act, and (3) had erroneously 
applied the principles of res judicata and thus impaired the efficacy of section 19 which 
affords relief to an agriculturist debtor notwithstanding the provisions of the Code 
of Civil Procedure to the contrary. It is necessary to refer at this stage to the 
amending Act which came into force on January 25, 1949. Section 16 of this Act 
provides : 

Section 16 ‘“The amendments made by this Act shall apply to the following suits and proceedings, 
namely :— ` 

(i) all suits and proceedings instituted after the commencement of this Act ; 

(ii) all suits and proceedings instituted before the commencement of this Act, in which no 
decree or order has been passed, or in which the decree or order has not become final, before such 
commencement ; 

(iii) all suits and proceedings in which the decree or order passed has not been executed or 


satisfied in full hefore the commencement of this Act : Provided that no creditor shall be required to 
refund any sum which has heen paid to or realised by him hefore the commencement of this Act ”. 


Unfortunately, the language of section 16 is not very clear and lends itself to 
difficulties of interpretation. We agree with the High Court that section 16 of 
the amending Act controls the amendments made by that Act in the sense that those 
amendments apply to the suits and proceedings described in the three clauses of 
section 16. Sub-section (2) of section 19 was one of the amendments which was 
inserted by the amending Act and therefore the appellant debtor must establish 
that he is entitled to relief under suu-section (2) of section 19, because his case comes 
under one of the three clauses of section 16. The High Court held that clause (ii) 
of section 16 applied in the present case ; but the appellant-debtor could and should 
have raised the plea for relief under the Act when the appeal was pending in the 
High Court and as he did not do so, he was barred from claiming relief under sec- 
tion 19(2) on the principle of res judicata. We do not think that this view is correct 
and our reasons are the following : 


The three clauses of section 16 are independent of each other and clause (1) 
refers to suits and proceedings instituted after the commencement of the amending 
Act, the relevant date being January 25, 1949. Clause (i) has no application in 
the present case and need not be further considered. Clause. (ii), it seems clear 
to us, applies to suits and proceedings in which the decree or order passed had be- 
come final, but had not been executed or satisfied in full before January 25, 1949 : 
this means that though a final decree or order for repayment of the debt had been 
passed before January 26, 1949, yet an agriculturist debtor can claim relief under 
the Act provided the decree has not been executed or satisfied in full before the 
aforesaid date. It should be remembered in this connection that the word ‘debt’ 
in the Act has a very comprehsnsive connotation. It means any liability in cash 
or kind, whether secured or unsecured, due from an agriculturist, whether pay- 
able under a decree or order of a civil or revenue Court or otherwise, etc. It is 
therefore, @ear that the word ‘ debt’ includes a decretal debt. On the view that 
clause (iii) applies in those cases only where a final decree or order for repayment 
of the debt had been made before January 25, 1949, it has no application in the 
present case ; because the decree for repayment of the debt was passed on March 
9, 1951, which was after January 25, 1949. 


We then go to clause (ii). This clause is in two parts and talks of two 
different situations ; one is when no decree or order has been passed and the other 
is when the decree or order passed has not become final. There is, however, a com- 
mon element, and the common element is that clause (ii) refers to suits and pro- 
ceedings instituted before January 25, 1949. Now, the argument which learned 
counsel for the appellant has presented is this. He says that the common element 
referred to above is satisfied in the present case, because the suit was instituted long 
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before Jannuary 25,1949. He then says that no decree or order for repayment of 
the debt having been passed before March 9, 1951, the first situation envisaged by 
clause (ii) arose in the present case and the appellant-debtor was entitled to avail 
himself of all or any of the amendments made by the amending Act, including the 
amendment made in section 19 by the insertion of sub-section (2) thereof. In the 
alternative, he says that if the word ‘decree or ‘order’ means any decree or any 
order, even then clause (ii) applies, because the decree of dismissal passed in the 
suit had not become final on January 25, 1949, for an appeal was then pending. 
We do not think it necessary to consider the alternative argument of learned counsel 
for the appellant ; because we are of the view that having regard to the other 
provisions of the Act, the words “ decree or order” occurring in clause (ii) must 
mean decree or order for repayment of a debt. What then is the position before us? 
As we see it, the position is this. Here isa suit which was instituted before the com- 
mencement of the amending Act, namely, January 25, 1949. The suit was pen- 
ding on that date and no defree or order for payment of the debt had been made 
by that date. The decree for repayment of the debt was made some two years 
after, on March g, 1951. Therefore, the two conditions laid down for the 
first part of clause (ii) are present and it clearly applies to the present case. The 
High Court recognised this, but thought that the appellant-debtor could ask for 
relief at only one stage, namely, when the appeal was. pending and before a decree 
had been passed, and if the appellant-debtor did not do so, he was barred from 
claiming any relief on the principle of res judicata. It is here, we think with great 
respect, that the High Court has gone wrong. The relief under section 19 (2), 
in terms, is a relief which can be claimed after a decree for repayment of the debt 
has been passed. ` It says that the provisions of sub-section (1) shall apply to cases 
where, after the commencement of the Act, a Court has passed a decree for the re- 
payment of a debt payable at such commencement. The commencement of the 
Act referred to in section 19{2) is the commencement of the main Act (Mad. IV 
of 1938). It is not disputed that the debt in the present case was payable at such 
commencement and the Court had passed a decree for repayment of that 
debt after such commencement. Section 1g (2) in terms applied, and by reason of 
the provisions of sub-section (1) of section 19 which were also attracted to the pre- 
sent case, the appellant-debtor was entitled to the relief asked for notwithstanding 
anything contained in the Code of Civil Procedure, 1908. It is true that the 
doctrine of res judicata is a doctrine of wide import, and section 11 of the Code of 
Civil Procedure is not exhaustive of it. There is high authority for the view that 
the principle of res judicata may apply apart from the limited provisions of the Code 
of Civil Procedure, but the question before us, as we see it, is not so much the appli- 
cation of the principle of res judicata, as the proper construction of section 19 of the 
Act and clause (ii) of section 16 of the amending Act. In our opinion, section 19 
in express terms entitles the appellant-debtor to claim a relief under the provisions 
of the Act when the Court has passed a decree, after the commencement of the Act, 
for the repayment of a debt payable at such commencement. 


The question then is—does clause (ii) of section 16 take away that right? We 
are unable to see how it does. We have already expressed the view earlier that 
the two conditions for the application of the first part of clause (ii) of section 16 are 
fulfilled in the present case. If that is so, we fail to appreciate how the appellant- 
debtor can be barred from claiming relief under section 19 (2) on the principle of res 
judicata. If the statute in express terms gives him a particular right, we do not see 
how he can be deprived of it. Wo hold that the appellant could ask for relief only 
when the appeal was pending would be to deny him relief under section 19 (2), which 
relief he can claim only after a decree for repayment of the debt has been passed. 
It is true that he might have claimed relief under other provisions of the Act at the 
stage when his appeal was pending; for example, he might have claimed relief under 
section 9. Does that, however, mean that he is precluded from claiming the 
relief under section 19 (2) after the decree has been passed? We venture to 
think that the answer must be in the negative. To hold that the appellant-debtor 
in the present case could ask for a relief only at the pre-decree stage will be tanta- 
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mount to holding that he is not entitled to relief under section 19 (2), even though 
section 16 says that all the amendments shall apply to suits and proceedings des- 
cribed in the three clauses thereof. If, as the High Court held, the amendments 
made by the amending Act could be availed of only when the provisions of secion 16 
thereof applied and further that clause (ii) of that section applied to the present suit in 
its appellate stage, then all the amendments made by the amending Act must apply 
including the amendment to clause 19. It will be illogical to hold that all the amend- 
ments apply save and except sub-section (2). It may prima facie appear to be 
anomalous that it should be available to a party to ask for relief under the Act after 
the passing of the decree, when he had an opportunity of asking for that relief before 
the decree was passed, but did not do so. The legislature may not have realised 
that this would be so ; but as the amendments stand, it is clear that in cases covered 
by clause (ii) of section 16 of the amending Act a party is entitled to ask for relief 
under the Act at two stages, before a decree for repayment of the debt has been 
passed and also after such a decree has been passed. Different considerations, 
will however, arise if a party asks for relief under the Act at the pre-decree stage and 
that relief is refused on the ground that the Act does not entitle him to any relief 
under it. Ifa party, even after such refusal, makes a second application, then the 
principle laid down in Narayanan Chettiar v. Rathinasami Padayachi*, will apply and 
the second application must fail on the ground that it has already been decided in 
his presence that he is not entitled to any relief under the Act. 


One other point has to be referred to in this connection. On behalf of the 
respondent-creditor it has been pointed out to us that on the date the application 
for relief under section 19 (2) was made in the High Court, no suit or proceeding was 
actually pending, the High Court having passed a decree much earlier, namely, 
on March g, 1951. As a matter of fact, the application for relief under section 
1g (2) for scaling down the decree was made in the High Court sometime in 1952. 
We are of the view that clause (ii) of section 16 describes the nature of suits or pro- 
ceedings in which the amendments shall apply and the pendency ofa suit or 
proceeding on a particular date after January 25, 1949, is not the true test. The 
true test is whether the suit or proceeding was instituted before January 25, 1949, 
and whether in that suit or proceeding no decree or order of repayment of a debt 
had been passed before that date. That test having been fulfilled in the present 
case, clause (ii) of section 16 of the amending Act did not stand in the way of the 
appellant when he asked for relief under section 19(2) of the Act. 


We now turn to such authorities as have been placed before us. The 
‘authorities are not all consistent, and the language of clauses (ii) and (iti) of section 
16 of the amending Act has perhaps led to some of the difficulties of inter- 
pretation referred to therein. The earliest decision brought to our notice is the 
decision in Velagala Sriramareddi and others v. Karri Srtramareddi.* This is a Full Bench 
decision of the Madras High Court to which we have already referred in an earlier 
part of this judgment. The next decision is that of Venkataratnam v. Seshamma®, 
which is also a Full Bench decision of the Madras High Court. It deals with the 
construction of clauses (ii) and (iii) of section 16 of the amending Act with parti- 
cular reference to the view expressed in certain earlier cases of the same High Court 
with regard to clause (iii) of section 16. The view expressed in the earlier cases, 
to which the learned Judges who decided the case out of which the present appeal 
has arisen were parties, was that clause (iii) of section 16 had no application to pro- 
ceedings in which the decrees and orders had become final before January 25, 1949. 
The Full Bench did not accept that view as correct. Satyanarayana Rao, J., who 
delivered the judgment of the Court said : 

. “Jt cannot be doubted that the two clauses (ii) and (iii) are entirely independent and are intended 
to provide for different situations. . . . - +--+ - 





m 
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“The view taken by the learned Judges in the Civil Miscellaneous Appeals, already referred to, 
was that, while the two clauses are independent, clause (iii) has no application to proceedings in which 
the decrees and orders have become final before the commencement of the Act. Itis this view which 
is also pressed now before us by the learned advocate for the respondent. While we agree with the 
learned Judges in holding that the two clauses are independent, we are unable, wth great respect, 
to accept the view that clause (iii) applied only to casesin which the decrees and orders have not he- 
come final. If the decree or order has not become final before the commencement of this Act, clause 
(iii), in our opinion, seems to be unnecessary and as such the case would be covered by clause (ii). 
Further, it would he difficult to imagine that a decree or order which has not become final can be 
finally executed or can he finally satisfied. No doubt it is true that, even when an appeal is pending, 
a decree may be executed and satisfaction may beentered. But all that is only subject to the result 
of the appeal. If the appeal succeeds or the amount due by the defendant to the plaintiff is increased 
by the appellate Court, fresh execution has to be started, the satisfaction must be re-opened and the 
execution must proceed. The Legislature, in our opinion, when it enacted these two provisions, must 
have intended that, even in the case of decrees or orders which have become final, having regard to 
the provisions‘of the new Act, relief should be had by the judgment-debtor so long as the decree or order 
was not executed or was not satisfied in full before the commencement of the Act. If, however, 
a decree was executed in part and, before it was fully satisfied, the debt was scaled down under the 
provisions of the Act, as a result of which the creditor was found to have received more than what 
he was entitled to, the proviso enacts that, in such a situation, the creditor should not be required to 
refund any sum which has been paid to or realised by him before the commencement of this Act. 
The question is asked, and legitimately, as to which are the kinds of decrees or orders which have 
become final and which are sought to be excluded by implication in clause (ii) of section 16. It is of 
course not easy to give an exhaustive list of such decrees and orders. It may be that the legislature 
contemplated that decrees and orders of a declaratory nature, and which are not executable and which 
have become final before the commencement of the Act, need not be re-opened. A reading of the 
two clases together would suggest that clause (iii) would apply exclusively to executable decrees or 
orders which, though they have become final before the commencement of the Act, are stillin the stage 
of unfinished execution and at the stage at which satisfaction was not fully received. The view which 
we take, in our opinion, reconciles both the clauses and does not make any of the clauses unnecessry.” 
We concur in the view expressed above that clause (iii) of section 16 applies 
to decrees or orders which, though they had become finnal before January 25, 1949, 
are still in the stage.of unfinished execution and at the stage at which satisfaction 
has not been fully received, and clause (ii) applies to suits and proceedings which 
were instituted before January 25, 1949, but in which no decree or order had been 
passed or the decree or order passed had not become final before that date. We 
consider it unnecessary in the present case to go into the further question whether 
clause (ii) refers to decrees and orders of a declaratory nature, which are not exe- 
cutable but which have become final before January 25, 1949. That is a question 
which does not fall for decision in the present case and we express no opinion there- 
on. In Kanakammal v. Muhammad Kathija Beevit, it was observed : 

“The mere fact that the judgment-debtor raised an objection to the executability of the whole 
decree on the ground that it has to be scaled down is no ground for scaling down the decree and the 
Court will not be justified in so scaling down without a separate application. This is also another 
ground for holding that the judgment-debtor is not barred from filing the application to scale down 
the decree even though he had not raised the question at an earlier stage of the execution proceedings. 

We are therefore definitely of opinion that an application under section 19 of the Act is not one which 


comes under section 47, Civil Procedure Code, and therefore the principle of res judicata in execution 
cannot apply to the facts of the present case.”’ 


The decision in Narayanan Chettiar v. Rathinasami Padayachi®, related to a different 
point altogether, namely, successive applications under section 19 or section 
20 of the Act. In that case the question was whether the judgment-debtor not 
having filed an application under section 19 within the prescribed time from the 
date of the stay order under section 20 passed on his prior application was precluded 
from again filing another application under section 20 followed by an application 
under section 19. It was held that he was not so entitled. In Fagannatham Chetty 
v. Parthasarathy Tyengar®, the question as to the meaning of the word 
‘proceedings’ in section 16 was considered and it was observed that the 
word ‘proceedings’ in section 16 must relate to proceedings instituted 
for repayment of a debt and not to execution proceedings which are for 
enforcement of a decree or order. We greatly doubt whether that is the 





1. LL.R. (1953) Mad. 152 : (1952) 2M.L.J. 3. ALR. 1953 Mad. 777: (1952) 2 M.L.J. 
53 : A.LR. 1953 Mad. 188, 189. 430. 
2, ALR. 1953 Mad. 721, . 
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correct view to take, particularly when the expression ‘ debt’ includes a decretal 
debt; but as the question does not arise in the present case we refrain from making 
any final pronouncement. In Hemavathi v. Padmavathi? it was held that the amend- 
ing Act was retrospective so as even to apply to a debt which had already been scaled 
down once by the application of the Act and even where the rights of the parties 
had been finally adjudicated by decree or order of a Court, provided that the decree 
or order had not been executed or fully satisfied. That was held to be the effect 
of clause (iii) of section 16 of the amending Act. In Lingappa Chettiar v. Chinna- 
swami Naidu®, the view taken by Subba Rao and Somasundaram, JJ., (the same 
Judges who decided the present case) in an earlier decision that a party who had an 
opportunity of getting the beneficent provisions of the Act applied to him before 
the amendment, but did not avail himself of the same, is disentitled to invoke the 
provisions of sub-section (2) of section 19 was dissented from and Govinda Menon, J., 
who gave the judgment of the Court, said: : 

“We do not find any difficulty in holding that sub-section (2) of section 19 is applicable to 
cases like the present, and the retrospective nature of that sub-section as contemplated by clause (iii) 
of section 16 of Act XXIII of 1948 cannot be restricted or circumscribed by any other clause in that 
section.” i; 

In T.N. Krishna Iyer v. Nallathambi Mudaliar dnd others3, Krishnaswami Nayudu, 
J., said that the object of.section 16 of the amending Act was to render the appli- 
cation of the amendments to a wide range of suits, both to. suits insti- 
tuted before and after the commencement of the amending Act and to such suits 
in which the decrees have not only become final but have not been executed 
or satisfied and so long as something remains to be done out of the decree, the Act 
could be made applicable. It seems to us that both on authority and principle, 
the correct view is that the appellant was entitled to the benefit of section 19 (2) 
of the Act, read with section 16, clause (ii) of the amending, Act. 


These are our reasons for holding that the view taken by the High Court is 
not correct and the appeal must, therefore, be allowed and-the case sent back to 
the High Court for consideration on merits in accordance with law. The appel- 
lant will get his costs of ths Court; costs incurred in the High Court before and 
hereafter will be dealt with by the High Court at the time of the final decision. 


There were two applications filed by the appellant-debtor for the relief which 
he claimed. One was filed in the trial Court and the other in the High Courts 
The trial Court dismissed the application on the ground that the High Court alone 
had jurisdiction to give such relief. The appellant preferred an appeal to the High 
Court and also filed an application there. ‘The question which is the proper Court 
to give relief to the appellant isa matteron which we are making no pro- 
nouncement. That is a matter which will be dealt with by the High Court. 


Appeal allowed. 


a a ee 
1. LL.R. (1954) Mad. 891. e 3. (1955) 1 M.L.J. 215, 
g. (1955) 1 M.L.J. 1, 5. 
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SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—B. P. Swm, J. L. Karur anp M. HIDAYATULLA, JJ. 


Rai Bahadur Seth Teomal ..  Appellant* 
v. i 
The Commissioner of Income-tax and the Commissioner of 
Excess Profits Tax 7 Respondents. 


Income-tax Act (XI of 1922), sections 5, 64 and 66—Scope—Question of place of assessment— Competency 
of am to Appellate Assistant Commissioner and thence before the Appellate Tribunal—Reference under section 
, if lies. : 


The proceedings for assessment of the appellant, pending before the Income-tax Officer. 
Rangpur (along with others) were assigned to the Commissioner of Income-tax, Bengal (Central) by 
the Central Board of Revenue actiig under section 5 (2) of:the Income-tax Act (XI of 1922) as it 
involved the Excess Profits Tax liabilities. The Commissioner (Central) assigned the same to the 
Income-tax Officer, North Calcutta (Income-tax cum Excess Profits Tax) who after issuing notices 
again under sections 22 (4) and 23 (2) of the Act made the assessments to Income-tax on 15th 
March, 1948 and to Excess Profits Tax on goth March, 1948. 

The Appellate Assistant Commissioner dismissed the appeals against the said orders holding 
that the objections as to jurisdiction of the assessing officer was without substance as the case was 
transferred as aforesaid. The Appellate Tribunal also held against the appellant as it was not within 
their jurisdiction to go into the matter; they further refused to state a case under section 66 (1). 
The High Court dismissed an application under section 66 (2) to direct the Appellate Tribunal 
to state such a case. 

These appeals are against the order of the Appellate Tribunal; the order of the High Court 
was not taken in appeal and had become final. 

Held :—Section 5 of the Income-tax Act, XI of 1922, although headed ‘ Income-tax authorities’ 
also gives the Central Board of Revenue and the Commissioners of Income-tax certain powers in 
regard to withdrawing ‘of cases from one area into other and from one Income-tax Officer to 
another. Sub-section (2) of this section gives power to the Central Government to appoint as many 
Commissioners of Income-tax as it thinks fit and they have to perform their functions in respect 
of different areas, persons and cases or classes thereof as the Central Board of Revenue may direct. 


Sub-section (7-A) conferring on the Central Board of Revenue the power to transfer any case 
from one Officer to the other at any stage of the proceedings is not a provision which in any way 
modifies or cuts down the powers under section 5 (2). The two sub-sections are complementary and , 
operate in two different spheres. 

The argument that sub-section (7-A) is a special provision, which applies in the instant case, 
and it necessarily excludes section 5 (2) cannot be upheld, the power exercised by the Board cannot 
be said to beillegal. It was not transferring the case from the Income-tax Officer, Rangpur, to the 
Income-tax Officer, Calcutta. It directed the Commissioner of Inccme-tax, Calcutta (Central), 
to exercise his functions in respect of certain cases including the case of the appellant and that falls 
under section 5 (2) and not sub-section (7-A). 

After an order under section 5 (2) of the Act the provisions of section 64 (1) and (2), which 
confers jurisdiction on the Income-tax Officer of this area wherein the assessee carries on business 
or resides, can have no application because of the provisions of section 64 (5) (a) of the Act. Hence, 
in the instant case the order was made by the Central Board of Revenue under section 5 (2) of the 
Act and so section 64 (5) becomes operative and sub-sections (1) and (2) of section 64 inoperative 
and the appeal fails on the merits, Dyaldas Kushiram v. Commissioner of Income-tax, Central, (1939) 8 
I.T.R. 139, 0n longer good law. 

The scheme of the Act shows that no appeal in regard to the objection as to place of assessment 
is contemplated by the Act. Under Proviso (iii) of section 64 (3) of the Act question as to the place 
of assessment, when it arises is determined by the Commissioner to whom the objection is to be referred 
by the Income-tax Officer, under the said section 64 (3). Section 30 provides for appeals against 
the order of assessment and other orders mentioned therein; but no appeal is there provided against 
the order under section 64 (3). Similarly section 33 providing for appeal to the Tribunal do not 
provide any appeal on the question of place of assessment. 

In the above view, the question as to place of assessment does not arise out of the order of the 
Income-tax Appellate Tribunal and therefore no question of law could be referred nor could the 
High Court make an order under section 66 (2). 

Quaere :—Whether an appeal lies against the order of the Appellate Tribunal refusing to state 
a case under section 66 (1) where the order of the High Court dismissingan application under section 
66 H is not appealed from and has become final ? (not decided as the matter fails on the merits 
itself). 
eS a e 


*Civil Appeals Nos. 384 and 385 of 1957. 2nd March, 1959. 
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Appeal by Special Leave from the Order, dated the 28th November, 1952, of 
the Income-tax Appellate Tribunal (Calcutta Bench) in I.T.A. No. 4067 and E.P.T. 
Appeal No. 391 of 1951-52. 


N. C. Chatterjee, Senior Advocate (B. Sen Gupta and B. P. Maheshwari, Advocates 
with him), for Appellant. 


K. N. Rajagopala Sastri, R. H. Dhebar and D. Gupta, Advocates, for Respondents, 
The Judgment of the Court was delivered by 


Kapur, 7.—These two appeals pursuant to Special Leave are brought against 
two orders of the Income-tax Appellate Tribunal (Calcutta Bench), dated November 
28, 1952, passed in Appeal No. I..T. A. 4067 of 1951-52 in respect of income-tax 
assessment for the assessment year-ending 31st March, 1944 and in Appeal No. E.P. 
T.A. 391 of 1951-52 in respect of Excess Profits-tax assessment of the appellant for 
the chargeable accounting period ending March 31,1943. The original assessee 
was R. B. Seth Teomal who was the manager of a Hindu undivided family. On 
Seth Teomal’s death on May 30, 1944, Seth Ottanmal became the manager. He 
is now the appellant representing the Hindu undivided family. He will be termed 
as the appellant in these appeals. Seth Teomal was carrying on the business of 
a railway contractor at Lalmonirhat in the district of Rangpur which is now in 
Pakistan. In April, 1943, a notice was served on him under section 22 (2) of the 
Income-tax Act (hereinafter called the Act). He filed the return on February 28, 1944. 
The Income-tax Officer, Rangpur, served notices on him under sections 24 (4) and 
23 (2) for production of books, etc. It appears that assessment proceedings continued 
before the Income-tax Officer, Rangpur, but no final assessmént was made. 


According to an affidavit which has now been filed in this Court the Central 
Board of Revenue by an order passed under sub-section (2) of section 5 of the Act 
assigned the appellant’s case along with some other assessmerit cases to the Com- 
missioner of Income-tax (Central), Calcutta. The order contains the following 
endorsements which give an indication of the reason for the case being assigned 
to the Commissioner of Income-tax (Central) : 


**Copy forwarded to :— 


(IJ oe tees Se eet SOeeconeeccces Ee evs iaibrviai a a le bya winle Sacdaa ian aee salsa Geis 

(2) Commissioner of Income-tax, Central Calcutta. These cases are reported to have Excess 
Profits Tax liabilities ’’. 
Thus the appellant’s case which was before an Income-tax Officer within the 
area in charge of the Commissioner of Income-tax, Bengal (Mofussil) was withdrawn 
from him and was assigned to the Commissioner of Income-tax, (Central), Calcutta. 
On February 11, 1948, the Income-tax Officer, District North Calcutta, (Income- 
tax cum Excess Profits Tax) to whom it appears the appellant’s assessment case 
was assigned issued notice again under sections 22 (4) and 23 (2) of the Act. That 
officer after making the usual enquiries made the assessment order on March 15, 
1948. The order for Excess Profits Tax assessment was made on March 30, 1948. 


Against these orders two appeals were taken to the Appellate Assistant Com- 
missioner on April 30, 1948. In the appeal against income-tax assessment the 
appellant inter alia raised the following two grounds in regard to the jurisdiction of 
the Income-tax Officer, Calcutta : 


“5, For that the petitioner is not aware of any order passed for the transfer of the case from 
Rangpur to Calcutta and it is submitted that without such an order and communication of such order 
the assessment is challengeable for want of jurisdiction,” 


“32. For that the appellants challenge the jurisdiction as there was no proper order of transfer 


and the business was carried on outside Calcutta and assessments had never before been made in 
Calcutta.” i 

But no such ground was taken in the appeal against Excess Profits Tax assess- 
ment. The Appellate Assistant Commissioner dismissed both these appeals, In 
regard to jurisdiction he held ; 7 
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“It however appears from records on hand that-the principal place of business of the concern 
was at Rangpur and as the income attracted Excess Profits Tax liability the case was transferred to 
Calcutta under Orders of Central Board of Revenue. Hence there is no substance in the contention 
of the learned advocate which fails ”’. 

The appellant then took two appeals to the Income-tax Appellate Tribunal. 

In the appeal against income-tax assessment he took two objections in regard to 
jurisdiction : 

_ “For that the objection taken before the learned Appellate Assistant Gummissicner on jurisdic- 
tion should not have been summarily disposed of by passing reference to an order of transfer of the 
case from Rangpur to Calcutta without at the same time discussing when the questicn of jurisdiction 
was seriously raised and how and under what circumstances and to whcm was the case transferred 
and for what purposé’’. 


‘* 9, For that the appellant begs leave to repeat that transfer was not legal or proper and was 
not made by-any proper authority to legalise such transfer.” 
In the Excess Profits Tax appeal also this time an objection was taken as to 
jurisdiction : . 
“For that the assessment is bad in law having been made without jurisdicticn.”’ 


The Appellate Tribunal held against the appellant in a short paragraph : 


‘So far as the first objection is concerned, in our opinion, it is nct within cur jurisdiction to go 
into this matter. The objection relates to the place of assessment. As held in (1945) 1.T.R. 39 
(Wallace Brothers @ Go., Lid. v. Commissioner of Income-tax, Bombay, Sind and Baluchistan, Federal Court) 
the question as to the proper place of assessment is not one for adjudicaticn by a Court or by any 
Appellate Authority. Consequently we overrule the first contention cf the Assessee ’’. 

The Tribunal thus held that as the objection related to the place of assessment 
the Tribunal was not competent to go into that question. Upon this the appellant 
applied for a reference to be made under section 66 (1) of the Act and prayed for 
five questions to be referred. The two questions relating to jurisdiction were :— 


(1) “Had the Income-tax Officer (Non-Companies Income-tax cum Excess Profits Tax 
District Calcutta) jurisdiction to make the assessment ? 


(2) Was the Income-tax Appellate Tribunal correct in the circumstances in holding that it 
has no jurisdiction to determine the competence of the Income-tax Officer in making the assessment?” 


In the “ facts of the case’ attached to the grounds of Appeal it was stated that the 
accounts were produced before the Income-tax Officer, Calcutta, under protest 
because the jurisdiction of that officer was being challenged. In reply to this the 
Commissioner after referring to Wallace Brothers’ case, stated that it did not appear 
from the assessment record that the assessee ever raised any objection to the juris- 
diction of the Income-tax Officer and if it had been taken the matter would have 
been referred by the Income-tax Officer to the Commissioner as required by law. 
This application under section 66 (1) was dismissed on the ground that the question 
of jurisdiction could not arise out of the order of the Tribunal and reliance was placed 
on Wallace Brothers’ cases and Seth Kanhaiyalal v. Commissioner of Income-tax*. The 
appellant applied to the High Court under section 66 (2) of the Act and prayed for 
the following two questions and some others to be referred :— 

(i) “Had the Income-tax Officer (Non-Companiets Income-tax cum Excess Profits Tax 
District Calcutta) jurisdiction to make the assessment ? 

(ii) Was the Income-tax Appcllate Tribunal correct in the circumstances in holding that it 
had ae jurisdiction to determine the ccmpetence of the Inccie-tax Officer in making the assess- 
ment ?” 

The High Court dismissed this application on July 23, 1954. No appeal has 
been filed in this Court against the order of the High Court but an appeal has been 
filed against the order passed by the Income-tax Appellate Tribunal. 


On behalf of the Revenue a preliminary objection was taken that as no appeal 
had been filed against the order of the High Court that order had become final and 
this Court, therefore, should not entertain the appeal against the order of the Tri- 
bunal and reliance was placed on the observations’of Venkatarama Aiyar, J., in 
Govinda Rajulu Mudåliar v. Commissioner of Income-tax3. At page 810 it was observed :— 


1. (1945) F.L.J. 34 : (1945) 1 M.L.J. 359: 2- (1936) 5 I.T.R. 739. 
(1945) F.C.R. 65. 3. (1958) 34 I.T.R. 807 (810). 
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“ The present appeal is against the decision of the Tribunal itself. It is no doubt true that this 

Court has decided in Dkakeswari Cotton Mills, Ltd. v. Commissioner of Income-tax, West Bengal’, that an 
appeal lies under Article 136 of the Constitution of India to this Court against a decision of the Appel- 
late Tribunal undert he Indian Income-tax Act. But seeing that in this case the appellant had moved 
the High Court and a decision has been pronounced adverse to him and this has become final 
obviously it would not be open to him to question the correctness of the decision of the Tribunal 
on grounds which might have been taken in an appeal against the judgment of the High Court. All 
the points urged before us were taken in the reference under section 66 (2) of the Indian Income-tax 
Act. It would therefore follow that these grounds are not open to the appellant ”. 
But counsel for the appellant relied on Dhakeswari Cotton Mills, Lid. v. Commissioner 
of Income-tax*, where the scope of appeals under Article 136 were set out by the 
learned Chief Justice. In this case however it is not necessary to go into this question 
because in our opinion there is little substance in the appeal itself. 


Counsel for the appellant has urged two grounds in support of his appeal : that 
this place of business was Lalmonirhat and under section 64 (1) and (2) of the Act 
he was entitled to be assessed by the Income-tax Officer of that area and (2) that 
assessment by the Income-tax Officer of Calcutta was an illegal assumption of juris- 
diction and therefore he was entitled to have the order of assessment quashed. In 
order to decide these questions reference has to be made to the scheme of the 
Act. The provisions relevant to the issue of jurisdiction are sections 5 and 64. 
The former.is headed “Income-tax authorities” and the latter “Place of assessment.” 
Assessment is made by the Income-tax Officer under section 23 (3). Against an 
order of assessment or the liability to be assessed an appeal lies under section 30 to 
the Appellate Assistant Commissioner and a further appeal to Income-tax Appellate 
Tribunal under section 33 of the Act. And then a reference’can be made by the 
Tribunal to the High Court under section 66 (1) of the Act and if the Tribunal does 
not make such reference the High Court can under section 66 (2) be moved and it 
can then direct that such reference be made. 


The heading of section 64 is “‘ Place of assessment”. Sub-section (1) of sec- 
tion 64 provides that the assessee shall be assessed by the Income-tax Officer of the 
area in which he carries on his business. Sub-section (2) lays down that in all other 
cases an assessee shall be assessed by the Income-tax Officer of the area in which he 
resides. Under these two sub-sections therefore the appellant, because he was 
carrying on business at Lalmonirhat, had to be assessed by the Income-tax Officer 
of that area, i.e., by the Income-tax Officer of Rangpur. Sub-section (3) of that 
section provides that if a question as to the place of assessment arises, it is to be 
determined by the Commissioner of Income-tax or by Central Board of Revenue 
according as the case may be. Under the first proviso to this sub-section before the 
question as to the place of assessment is determined the assessee.has to have an oppor- 
tunity of representing his views and under the second proviso the place of assessment 
cannot be called into question by the assessee if he has made a return in response 
to the notice under sub-section (1) of section 22 and has stated therein the principal 
place where he carries on his business or if he has not made such a return, the time 
specified in the notice has expired. The third proviso to this sub-section is : 

“Provided further that if the place of assessment is called in question by an assessee the Income- 


tax Officer, shall, if not satisfied with the correctness of the claim, refer the matter for determination 
under this sub-section before the assessment is made ’’. 


Thus under section 64 (3) the question of determination as to the place of assessment 
only arises if an objection is taken by the assessee and the Income-tax Officer 
has any doubts as to the matter. But the determination is to be by the Commissioner 
of Income-tax or the Central Board of Revenue. The Act does not contemplate 
any other authority. 


It was contended on behalf of the assessee that he produced his accounts before 
the Income-tax Officer at Calcutta under protest. There is no mention of this 
protest in the assessment file and that is what was stated by the Commissioner of 
Income-tax in his reply which he gave on March 3, 1953, before the Income-tax 





1. (1955) S.C.J. 68 : (1955) 1-M,L.J. (S.C.) 6o : (1955) 1 S.C.R. 941, 949- 
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Appellate Tribunal and which has been. set out above. If such an objection has 
been raised the question would have been referred by the Income-tax Officer to 
the Commissioner as required under section 64 (3). That stage never arose because 
the objection does not seem to have been taken at the stage when it should have 
been taken że., before the Income-tax Officer, Calcutta. 


But it is contended by counsel for the appellant that in the present case there 
is an illegal assumption of jurisdiction as the officer who made the assessment had 
no jurisdiction at all to make the assessment. It was also contended that if the 
Central Board of Revenue wanted to transfer the assessment proceeding from the 
Income-tax Officer, Rangpur, to the Income-tax Officer at Calcutta, it could only 
exercise that jurisdiction by making an order under section 5 (7-A) and not under 
section 5 (2) of the Act. He relied on Taylor v. Taylor1, where it was held that if a 
mode of exercise of power is laid down in the statute it has to be exercised in that 
way and no other. He also relied on Nazir Ahmed v. The King Emperor®. He further 
contended that this was not a case which fell under section 5 (2) of the Act. Sec- 
tion 5 (7-A) gives to the Central Board of Revenue the power to transfer any case 
from one Income-tax Officer to another which can be made at any stage of the pro- 
ceedings and does not necessitate the reissuing of a notice under section 22 (2) if it 
had already been issued by the Income-tax Officer from whom the case is transferred 
and in the Explanation the word ‘case’ in relation to any person whose name is 
specified in the order of transfer means all proceedings under the Act which may 
be pending on the date of the transfer and includes all proceedings which may be 
commenced after the date of the transfer. 


Section 5 although headed ‘ Income-tax authorities’ also gives to the Central 
Board of Revenue and the Commissioners of Income-tax certain powers in regard 
to withdrawing of cases from one area into another and from one Income-tax 
Officer to another. * Sub-section (2) of this section gives power to the Central 
Government to appoint as many Commissioners of Income-tax as it thinks fit and 
they have to perform their functions in respect of different areas, persons and 
cases or classes thereof. The relevant portion of the sub-section is as follows :— 

“ Section 5 (2).—The Central Government may appoint as many Commissioners of 
Income-tax as it thinks fit and they shall perform their functions in respect of such areas or of such 
persons or classes of persons or of such incomes or classes of incomes or of such cases or classes of 
cases as the Central Board of Revenue may direct. . ay fee eh ey Veter 

In the present case there are more than one Commissioner of Income-tax in 
Bengal and the Central Board of Revenue assigned certain cases including the 
case of the appellant to the Commissioner of Income-tax (Central) at Calcutta for 
the exercise of his functions as Commissioner. Now this is a power which the Central 
Board of Revenue did possess under sub-section (2) of section 5. As to which Income- 
tax Officer was to deal with that case was for the Commissioner of Income-tax to 
designate. 

Sub-section (7-A) of section 5 confers on the Central Board of Revenue the power 
to transfer any case from one Income-tax Officer to the other which can be done 
at any stage of the proceedings. This sub-section is not a provision which in any 
way modifies or cuts down the power given to the Central Board of Revenue under 
section 5 (2). The two sub-sections are complementary and operate in two separate 
spheres. Sub-section (2) is for the purpose of specifying as to which of the Com- 
missioners would perform functions in respect of different areas, persons, incomes 
or cases or classes thereof. 


It was argued that sub-section (7-A) is a special provision and it necessarily ex- 
cludes the operation of sub-section (2) but as we have said above the two sections 
are not mutually exclusive. They operate in two different spheres, their areas of 
operation are different and therefore the power which the Central Board of Revenue 
exercised in the present case cannot be said to be illega's It was not transferring 








1. L.R. (1875) 1 Ch.D. 426, 431. LR. 63 LA. 372. 
2. (1936)I.L.R. 17 Lah, 629 : 71 M,L.J. 476: 
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the appellant’s casc from the Income-tax Officer, Rangpur, to the Income-tax Officer, 
Calcutta. It directed the Commissioner of Income-tax Calcutta (Central) to 
exercise his functions is respect of certain cases including the case of the appellant 
and that falls under section 5 (2) and not under section 5 (7-A). 


Reference was made to Pannalal Binjraj v. Union of India. But that was a case 
in which the question raised was of constitutional validity of sub-section (7-A) of sec- 
tion 5 and it was held that it was a measure of administrative convenience and 
was valid and neither infringed the fundamental rights under Article 14 nor under 
Article 19 (1) (g). There are no observations in that case which militate against 
the view that sub-sections (2) and (7-A) operate in different areas nor did that 
question arise in that case. Thecontention there raised was that sub-section (7-A) 
conferred arbitrary and uncontrolled powers of transfer and was discriminatory 
and violative of the provisions of Article 14 and imposed an unreasonable restriction 
on the right to carry on trade or business in contrayention of Article r9 (1) (g). 
Counsel referred to Bidi Supply Co. v. Union of India®. But that case also does not 
deal with the matter now before us. The simple questions to be a decided is whether 
the Income-tax Officer, Calcutta, could not make the assessment in the appellant’s 
case. The submission that there was illegal assumption of jurisdiction by the 
Income-tax Officer of Calcutta is not well founded. Ifthe Central Board of Revenue 
had the power to direct the Commissioner of Income-tax (Central) Calcutta to 
exercise his function in respect of several cases including the appellant’s mentioned 
in the order, dated November 29, 1946, as indeed it had under section 5 (2) then 
neither that order could be challenged nor the power of the Income-tax Officer, 
Calcutta, to make the assessment. After an order by the Central Board of Revenue 
under section 5 (2) of the Act the provisions of sub-section (1) and 2 of section 64 
have no application because of sub-section (5-q) of section 64 which is as follows : 


“© Sub-section (5).—The provisions of sub-section (1) and sub-secticn (2) shall not apply and 
shall be deemed never at any time to have applied to any assessee— 


(a) on whom an assessment or reassessment for purpeses of this Act has been, is being or is 
to be made in the course of any case in respect of which a Commissioner of Inccme-tax appointed 
without reference to area under sub-section (2) of section 5 is exercising the functions of a Commis- 
sioner of Income-tax ’’. 


In view of this provision, i.e., section 5 (2), no objection can be taken on the 
ground of sub-sections (1) and (2) of section 64. 


Counsel for the appellant relied on a judgment of the Bombay High Court in 
Dyaldas Kushiram v. Commissioner of Income-tax (Central)*, where it was held that sec- 
tion 64 was intended to ensure that as far as practicalsle the assessee should be assessed 
locally, i.e., by the Income-tax Officer of the area in which the assessee carries on 
business and there must, so far as the exigencies of the case allow, be some reasonable 
relation to the place where the assessee carries on business or resides. In that case 
the assessee was carrying on business in G Ward and the proper officer under sec- 
tion 64 to assess him was the Income-tax Officer of that Ward. Asa result of the 
coming into force of section 5 (2) the Commissioner of Income-tax (Central) was 
created without reference to the area. The case of the assessee on whom the notice 
had been served but had not been assessed in due course assigned to the Commi- 
ssioner of Income-tax (Central) who designated an Income-tax Officer for assess- 
ment of the assessee. The assessee thereupon made an application under section 
45 of the Specific Relief Act and prayed for direction to the Commissioner of Income- 
tax (Central) and the Income-tax Officer to whom his case had been assigned to 
forbear from continuing the proceedings on the grounds that the Income-tax Officer 
had no jurisdiction having regard to section 64 of the Act. It was held that the 
Income-tax Officer was not the Income-tax Officer of the area in which the, assessee 
was carrying on business. It was also held that in spite of the insertion of section 
5 (2) of the Act such assessment was without jurisdiction because there was no 
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amendment of section 64. As a result of this judgment Ordinance IX of 1939 was 
promulgated which subsequently was enacted as sub-section 5 of section 64. After 
the Ordinance the assessee Dyaldas Kushiram was assessed by the same Officer and 
after unsuccessful appeals to the Commissioner of Income-tax and the Appellate 
Tribunal he made an application under: section 66 (i) on three questions : 

‘*(1) Whether the order passed by the Commissioner of Income-tax deciding the place of 
assessment of the assessee could be the subject-matter of appeal to the Income-tax Appellate 
Tribunal : (2) Whether the. Tribunal had the power to entertain an appeal on the question as 
to the place of assessment of an assessee even in the absence of the order of Commissioner of 
Income-tax and (3) whether the question as to the place of assessment is a question of law arising 
out of the order of the Appellate Tribunal.” 

It was held that the order of the Commissioner was made under section 5 (2) 
not under section 64 (3) and as the Ordinance had retrospective effect these questions 
did not arise and that the assessment of the assessee was validly made by the Income- 
tax Officer and the Ordinan¢e removed the invalidity of the orders made prior to 
the passing of the Ordinance so far as they related to the assessee. Beaumont, C. J., 
held that the Income-tax Act did not determine the place of assessment but the 
officer who had to assess and that there could be no appeal under the Act against the 
order of the Commissioner as to the place of assessment, but only against the 
order of assessment of the Income-tax Officer. 


Counsel for the appellant also relied on the judgment of the Allahabad High 
Court in Dina Nath Hem Raj v. Commissioner of Income-tax?. In that case the assessee 
was carrying on business at Calcutta and he was sought to be assessed at Kanpur 
and an objection was taken to the Income-tax Officer, Kanpur, making the assess- 
ment. The Income-tax Officer did not proceed in accordance with section 64 (3) 
and therefore it was held that assessment made by him was without jurisdiction, 
In the present case no question has been raised as to the jurisdiction of the Income- 
tax Officer who made the assessment and apart from that the order was by the 
Central Board of Revenue under section 5 (2) of the Act and section 64 (5) becomes 
operative and sub-sections (1) and (2) of section 64 are inoperative. See also Seth 
Kanhaiyalal v. Commissioner of Income-tax?: 


The question. then arises whether the objection as to the place of assessment, 
i.e, by the Income-tax Officer of Calcutta could be challenged in appeal to the 
Appellate Assistant Commissioner and then before the Appellate Tribunal. In 
our opinion it could not be. The scheme of the Act shows that no appeal in regard 
to the objection to the place of assessment is contemplated under the Act. Under 
Proviso (iii) of section 64 (3) of the Act a question as to the place of assessment, when 
it arises, is determined by the Commissioner. Any such order cannot be made a 
ground of appeal to the Appellate Assistant Commissioner under section 30 of the 
_Act which provides for appeal against orders of assessment and other orders enu- 
merated in section 30 but no appeal is there provided against orders made under 
section 64 (3). Similarly appeals to the Appellate Tribunal whieh lie under 
section 33 of the Act also do not provide for any appeal on the question of 
the place of assessment. In Wallace Brothers case’, at page 79, Spens, G.J., after 
referring to section 64 (3) and the Proviso thereto said : 


‘* These provisions clearly indicate that the matter is more one of administrative ccnveni~ 
ence than of jurisdiction and in any event itisnot one for adjudicaticn by the Court. se ps 
This confirms us in the view that the scheme of the Act does not contcmplate an objection as to the 
place of assessment being raised on an appeal against the assessment after the assessment has been 
made. As we have already pointed out, the objection was not raised in the present case even before 
the Appellate Income-tax Officer but only before the Appellate Tribunal ”. 


There is nothing in the Bidi Supply caset, which in any way detracts from the 
efficacy of the decision of the Federal Court in Wallace Brothers case®, We have 
already said that Bidi Supply caset deals with the vires of section 5 (7-A). 


a er E 


1. (1927) I.L.R. 49 All. 616. 1945 F.C.R. 65. 
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In this view of the matter the question as to the place of assessment does not 
arise out of the order of the Income-tax Appellate Tribunal and therefore no 
question of law could be referred nor could the High Court make such order under 
section 66 (2). In our opinion the High Court rightly dismissed the appellant’s 
application for directing the case to be stated under section 66 (2) of the Act. 


The appeals, therefore, fail and are dismissed with costs. 
In the circumstances of the case there will be only one set of costs. 
Appeals dismissed. 
SUPREME COURT OF INDIA. 
(Original Jurisdiction.) e 


Present :—S. R. Das, Chief Justice, N. H. Buacwati, B. P. Sivna, K. SUBBA 
Rao anp K. N. Wancuoo, JJ. ? : 


Kavalappara Kottarathil Kochunni alias Moopil Nayar and others.. Petitioners” 


v. s 
The State of Madras and othe .. Respondents. 
K. C. Gopalan Unni and others ..  Lnterveners. 


Constitution of India (1950), Article 32—Scope—Maintainability of petition under—Existence of adequate 
legal remedy—furisdiction and powers of the Supreme Court under—Impugned statute merely declaratory— 
Action not taken nor threatened to be taken thereunder—Infringement of Fundamental Rights by the effect of the 
Statute—Madras Marumakkathayam (Removal of Doubts) Act (XXXII of 1955). : 


The Madras Legislature passed the Madras Marumakkathayam (Removal of Doubts) Act 
(XXII of 1955) which was assented to by the President and published in the Official Gazette of 
October 19, 1955. Section 2 of the Act declared certain kinds of ‘Sthanam’ properties to be 
‘Tarwad’ properties. 


Immediately after, respondents 2 to 17 published notices in ‘Mathrubhumi’ a Malayalam daily 
that by virtue of the said Act the Kavalappara Estate has become their Tarwad properties and rent 
can be paid to the (petitioner) Sthanee only as the karnavan of the tarwad and his donees (the other 
petitioners) had no right to the properties gifted to them and no rent could be paid to them. 


Thereupon the three petitions (by the Sthanee, and his two donces) were filed under Article 32 
of the Constitution (1950) praying that a writ of mandamus or any other proper writ, order of direc- 
tion be ordered to issue for the purpose of enforcing their fundamental rights, directing the respon- 
dents to forbear from enforcing any of the provisions of said Act XXXII of 1955 against him, his 
Kavalappara Sthanam and Kavalappara Estate declaring the said Act to be unconsitutional and 
void. 


A preliminary objection was taken that the petitions are not maintainable for the following 
reasons. 


(i) the petitioners could urge their contentions in the defence and get relief in the pauper 
suit filed by one of the respondents. 


(ii) the violation of the rights to the property by private individuals is not within the pur- 
view of the Article (19) (1) (f) or Article 31 (1) and the proper remedy is by the ordinary law 
and not by a petition under Article 32. 


(iii) an application under Article 32 cannot be maintained until the State has taken or 
threatened to take any action under the impugned law. 


(iv) the impugned Act being only a piece of declaratory legislation not contemplating or 
requiring any action to be taken by the State the proper remedy is by a regular suit; in other words 
the proceeding under Article 32 cannot be converted into or equated with declaratory suits under 
section 42 of the Specific Relief Act, and 


(v) the Gourt cannot embark on disputed questions of fact in an application under Article 32. 


Held; Theright to move the Supreme Court under Article 32 of the Constituion of India 
(1950), for the enforcement of the Fundamental Rights in Part III of the said Constitution is itself 
a guaranteed right. 


The mere existence of an adequate alternative legal remedy is not a good and sufficient ground 
to throw out a petition under the said Article 32, if the existence of a fundamental right and a breach, 
actual or threatened of such right, is alleged and prima facie established on the petition. 





* Petitions Nos. 443 of 1955 and 40-41 of 1956. ' 4th March, 1959. 
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The gravamen of the complaint of the petitioners is directly against the impugned Act (XXXII 
of 1955) passed by the Madras Legislature, which is within the expression ‘State ’ as defined in Article 
12 of the Constitution and the petitions are primarily against the action of the said ‘ State’ and the 
respondents 2 to 17 are impleaded because they are interested in denying the petitioner’s rights. It 
is the common case of the petitioners and the respondents that the impugned Act does affect the 
right of the petitioners to hold and enjoy the properties as ‘sthanam’ properties ; the petitioners 
contend that the law is void and the respondents maintain the opposite view. There is no reason 
why, in such circumstances, the petitioners should be debarred from availing themselves of their 
constitutional right to invoke the jurisdiction of this Court for obtaining redress against infringe- 
ment of their fundamental rights. 


., Quite conceivably an enactment may immediately on its coming into force take away of 
abridge the fundamental rights of a person by its very terms without any further overt act being 
done. In such a case the infringement of the fundamental right is complete eo instanti the passing or 
the enactment and therefore there can be no reason why the person so prejudicially affected by the 
law should not be entitled to avail himself of the constitutional remedy under Article 32. To hold 
otherwise will be to deny the benefit of a statutory Constitutional remedy which is itself a funda- 
mental right. . 

P. D. Shamdasani v. Central Ban% of India, Ltd., (1952) S.C.J. 29: (1952) 1 M.L.J. 423: 1952 
S.G.R. 391, distinguished. a 


Though in physical possession of the ‘sthanam ’ properties, the petitioners no longer possesses 
the right of the ‘ sthanee ’ and they cannotas the ‘ sthanee ’ or his assigns, lawfully claim any rent 
from the tenants. In view of the language employed in section 2 of the Madras Act XXXII of 1955 
and its effect the petitioners can legitimately complain that their fundamental right to hold and 
dispose of the ‘sthanam’ properties has been infringed by the action of the Madras Legislature 
(State). In the premises the petitioners are prima facie entitled to apply under Article 32. 


It appears to be well-established that the powers of this Court (the Supreme Court) under Article 
32 are wide enough to make even a declaratory Order where that is the proper relief to be given 
to the aggrieved party. .If the impugned Act has taken away or abridged the petitioners’ 
right under Article 19 (1) (f) by its own terms without anything more and the infraction 
cannot be justified—as to the correctness of such contention nothing is said now—this is precisely 
an appropriate case for such an order. A declaration as to the invalidity of the impugned Act to- 
gether with the consequential relief by way injunction restraining the respondents from asserting 
any rights under the enactment so declared void will be the only appropriate relief the petitioners 
will be entitled to get. 


The Supreme Court will not decline to entertain a petition under Article 32 on the simple 
ground that it involves the determination of disputed questions of fact. It is very often possible 
to decide questions of fact on affidavits. 


Per Wanchoo, 7.—Though it seems doubtful whether an application under Article 32 challeng- 
ing a general law of the kind (declaratory), however, the judgment of Das, C.J., is not dissented 
from and I concur with the proposed order. 


Petitions under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 


M. G. Setalvad, Attorney-General for India and M. K. Nambiyar, Senior 
Advocate (F. B. Dadachanjt, S. N. Andley and Rameshwar Nath, Advocates of Rajinder 
Narain and Go., with him) for Petitioners, 


T. M. Sen Advocate, for the State of Madras. 


K. V. Suryanarayana Iyer, Advocate-General for the State of Kerala (T. M. Sen, 
Advocate, with him), for the State of Kerala. 


M. R. Krishna Pillai, Advocate, for Respondents Nos. 2-9. 


Purshottam Tricumdas, Senior Advocate, (M. R. Krishna Pillai, Advocate, with 
him), for Respondent 12 in Petitions Nos. 40 and 41 of 1956. 


K. R. Krishnaswami, Advocate, for Respondents No. 11, 13-17 in Petition 443 
of 1955. 


Purshottam Tricumdas, Senior Advocate, (K. R. Krishnaswami, Advocate with 
him), for Respondeat No. 12 in No. 443 of 1955. 


A. V. Viswanatha Sastri, Senior Advocate (M. R. Krishna Pillai, Advocate, with 
him), for Intervener No. 1. 


Sardar Bahadur, Advocate, for Intervener No. 2. 
M R. Krishna Pillai, Advocate, for Intervener No. 3. 
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The Judgment of the Court was delivered by 

Das, C.F —The circumstances leading up to the presentation of the above noted 
three petitions under Article 32, which have been heard together, may be shortly 
stated : 


In pre-British times the Kavalappara Moopil Nair, who was the seniormost 
male member of Kavlappara Swaroopam of dynastic family, was the ruler of the 
Kavalappara territory situate in Walluvanad Taluk in the district of South Malabar. 
He was an independent prince or chieftain having sovereign rights over his territory 
and as such was the holder of the Kavalappara sthanam, that is to say, “ the status 
and the attendant property of the senior Raja’. Apart from the Kavalappara 
sthanam, which was a Rajasthanam, the Kavalappara Moopil Nair held five other 
sthanams in the same district granted to his ancestors by the superior overlord, the 
Raja of Palghat, as reward for military services rendered to the lattet. He also 
held two other sthanams in Cochin granted to his ancestors by another overlord, 
the Raja of Cochin, for military services. Each of these sthanams has also pro- 
perties attached to it and such propérties belong to the Kavalappara Moopil Nair 
who is the sthanee thereof. On the death in 1925 of his immediate predecessor the 
petitioner in Petition No. 443 of 1955 became the Moopil Nair of Kavalappara 
and as such the holder of the Kavalappara sthanam to which is attached the 
Kavalappara estate and also the holder of the various other sthanama in Malabar 
and Cochin held by the Kavalappara Moopil Nair. The petitioner in Petition 
No. 443 of 1955 will hereafter be referred to as “ the sthanee petitioner”. Ac- 
cording to him all the properties attached to all the sthanams belong to him and 
respondents 2 to 17, who are the junior members of the Kavakappara family or tar- 
wad, have no interest in them. d 


The Madras Marumakkathayam Act (XXII of 1932) passed by the Madras 
Legislature came into force on August 1, 1933. This Act applied to tarwads and not 
to sthanams and section 42 of the Act gave to the members of a Malabar tarwad a 
right to enforce partition of tarwad properties or to have them registered as impartible. 
In March, 1934, respondents 10 to 17, then constituting the entire Kavalappara 
tarwad, applied under section 42 of the said Act for registration of their family 
as an impartible tarwad. ` In spite of the objection raised by the sthanee petitioner, 
the Sub-Collector ordered the registration of the Kavalappara tarwad as impartible. 
The sthanee petitioner applied to the High Court of Madras for the issue of a writ 
to quash the order of the Sub-Collector, but the High Court delcined to do so on 
the ground that the sthanee petitioner had no real grievance as the said order did 
not specify any particular property as impartible property. While this decision 
served the purpose of the sthanee petitioner, it completely frustrated the object of 
respondents 10 to 17. On April 10, 1934, therefore, respondents 10 to 17 filed 
O. S. No. 46 of 1934 in the Court of the Subordinate Judge of Ottapalam for a 
declaration that al! the properties under the management of the defendant (meaning 
the sthanee petitioner) were tarwad properties belonging equally and jointly to the 
plaintiffs (meaning the respondents 10 to 17 herein) and the defendant, z.¢., the sthanee 
petitioner, and that the latter was in management thereto only as the Karnavan and 
manager of the tarwad. The sthanee petitioner contested the suit asserting that he 
was the Kavalappara Moopil Nair and as such a sthanee and that the properties 
belonged to him exclusively and that the plaintiffs (the respondents 10 to 17 herein) 
had no interest in the suit properties. By his judgment pronounced on February 26, 
1939, the Subordinate Judge dismissed the O.S. No. 46 of 1934. ‘The plaintiffs (the 
respondents 10 to 17 herein) went up in appeal to the Madras High Court, which, on 
April 9, 1943, allowed the appeal and reversed the decision of the Subordinate Judge 
and decreed the suit. That judgment will be found reported in Kuttan Unni v. 
Kochunni1. The defendant, z.e., the sthanee petitioner herein carried the matter to 
the Privy Council and the Privy Council by its judgment, pronounced on July 29, 
1947, reversed the judgment of the High Court and restored the decree of dismissal 


1. (1944) 1 M.L.J. 272: I.L.R. (1944) Mad. 2. Kochunni v. Kuttan Unni, (1948) 1 M.L.J. 
515. , ° 181: I.L.R. (1948) Mad. 672 (PG). 
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of the suit passed by the Subordinate Judge. In the meantime in 1946 respondents 
10 to 17 had filed a suit (O.S. 77 of 1121) in the Cochin Court claimig similar relie& 
in respect of the Cochin sthanam, After the judgment of the Privy Council was 
announced, respondents 10 to 17 withdrew the Cochin suit. The matter rested here 
for the time being. 


On February 16, 1953, respondents 10 to 17 took the initiative again and presen- 
ted a Memorial to the Madras Government asking that legislation be undertaken 
to reverse the Privy Council decision. The Government apparently did not think 
fit to take any action on that Memorial. Thereafter a suit was filed in the Court of 
the Subordinate Judge at Ottapalam by respondents 2 to g who were then the minor 
membeis of the tarwad claiming Rs. 4,23,000 as arrears of maintenance and 
© Rs. 44,000 as yearly maintenance for the future. The suit was filed in forma pauperis. 
There were some interlocutory proceedings in this suit for compelling the defendant 
(i.e. the sthanee petitioner) to deposit the amount of the maintenance into Court 
which eventually came up to this Court by Special Leave but to whichit is not neces- 
sary to refer in detail. During the pendency of that pauper suit, the sthanee-peti- 
tioner, on August 3, 1955, executed two deeds of gift, one in respect of the Palghat 
properties in favour of his wife and two daughters who are the petitioners in Petition 
No. 40 of 1956 and the second in respect of the Cochin properties in favour of his 
son who is the petitioner in Petition No. 41 of 1956. 


Meanwhile respondents 2 to 17 renewed their efforts to secure legislation for the 
reversal of the decree of the Privy Council and eventually on August 8, 1955, procured 
a private member of the Madras Legislative Assembly to introduce a Bill (L.A; 
Bill No. 12 of 1955) intituled “The Madras Marumakkathayam (Removal of 
Doubts) Bill, 1955” with only two clauses on the allegation, set forth in the Statement 
of Objects and Reasons appended to-the Bill, that certain decisions of Courts of law 
_ had departed from the age-old customary law of Marumakkathayees with regard to 
_sthanams and sthanam properties and that those decisions were the result of a mis- 
apprehension of the customary law which governed the Marumakkathayees from 
ancient times and tended to disrupt the social and economic structure of several 
ancient Marumakkathayam families in Malabar in that Karnavans of tarwad were 
encouraged to claim to be sthanees and thus deny the legitimate rights of the members 
of tarwads with the result that litigation had arisen or were pending. It was said to 
be necessary, in. the interests of harmony and well-being of persons following the 
Marumakkathayam law, that the correct position of customary law governing 
sthanams and sthanam properties should be clearly declared. This Bill came before 
the Madras Legislative Assembly on August 20, 1955, and was passed on the same day 
The Bill having been placed before the Madras Legislative Council, the latter passed 
the same on August 24, 1955. The assent of the President to the Bill was obtained 
on October 15, 1955, and the Act intituled “The Madras Marumakkathayam 

- (Removal of Doubts) Act, 1955” being Madras Act XXXII of 1955 and hereinafter 
referred to as the impugned Act was published in the official Gazette on October 19, 
1955. Section 1 of the impugned Act is concerned with the short title and its 
application. Section 2, which is material for our purposes, is expressed in the 
following terms : 


“o, Certain kinds of sthanam properties declared to be tarwad properties :—Notwithstanding any 
decision of Court, any sthanam in respect of which— 


(a) there is or had been at any time an intermingling of the properties of the sthanam and the 
properties of the tarwad, or 


(6) the members of the tarwad have been receiving maintenance from the properties purport- 
ing to be sthanam properties as of right, or in pursuance of a custom or otherwise, or 


(c) there had at any time been a vacancy caused by there being no male member of the 
tarwad eligible to succeed to the sthanam, 


shall be deemed to be and shall be deemed always to have been a Marumakkathayam tarwad and 

the properties appertaining to such a sthanam shall be deemed to be and shall be deemed always to 
have been properties belonging to the tarwad to which the provisions of the Madras Marumakka- 
thayam Act, 1932 (Madras Act XXII of 1933), shallapply. 
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Explanation —All words and expressions used in this Act shall bear the same meaning as in 
the Madras Marumakkathayam Act, 1932 (Madras Act XXII of 1933).”’ 


Almost immediately after the publication of the impugned‘‘Act in the gazette, 
respondents 2 to 17 published notices in ““Mathrubumi”’, a Malayalam daily paper 
with large circulation in Malabar, Cochin and Travancore, to the effect that by 
reason of the passing of the impugned Act, Kavalappara estate had become their 
tarwad properties and that rents could be paid to the sthanee petitioner only as the 
Karnavan of the properties and not otherwise. The notices further stated that the 
donees under the two deeds of gift executed by the sthanee petitioner were not 
entitled to the properties conveyed to them and should not be paid any rent at all. 
After the passing of the impugned Act one of the respondents filed‘another suit, also 
in forma pauperis in the same Court. Itis also alleged by the petitioners that respon- 
dents2 to 17 are contemplating the filing of yet another suit for partition, taking 
advantage of the provisions of the impugned Act. 


It was in these circumstances detailed above that the Kavalappara Moopil 
Nair, i.e., the sthanee petitioner, on December 12, 1955, filed the present Petition 
No. 443 of 1955 under Article 32 of the Constitution. This was followed by Petition 
No. 40 of 1956 by his wife and two daughters and Petition No. 41 of 1956 by his son. 
Both the last mentioned petitions were filed on February 3, 1956. ‘The first res- 
pondent in all the three petitions is the State of Madras and respondents 2 to 17 are 
the members of the sthanee petitioner’s tarwad. In his petition the sthanee peti- 
tioner prays, 

“ that a writ of mandamus or any other proper writ, order or directions be ordered to issue 
for the purpose of enforcing his fundamental rights, directing the respondents to forbear from 
enforcing any of the provisions of the Madras Act XXXII of 1955 against the petitioner, his 


Kavalappara sthanam and Kavalappara estate, declaring the said Act to be unconstitutional and’ 
invalid. ”? 


The prayers in the other two petitions are mutatis mutandis the same. 


Shri Purushottam Tricumdas appearing for some of the respondents has taken a 
preliminary objection as to the maintainability of the petitions. The argument in 
support of his objection has been developed and elaborated by him in several ways. 
In the first place, he contends that the petitions, in so far as they pray for the issue 
of a writ of mandamus, are not maintainable because the petitioners have an ade- 
quate remedy in that they can agitate the questions now sought to be raised on these 
petitions and get relief in the pauper suit filed by one of the respondents after the 
passing of the impugned Act. This argument overlooks the fact that the present peti- 
tions are under Article 32 of the Constitution which is itself a guaranteed right. In 
Rashid Ahmed v. Municipal Board, Kairana: this Court repelled the submission of the 
Advocate-General of Uttar Pradesh to the effect that, as the petitioner had an ade- 
quate legal remedy by way of appeal, this Court should not grant any writ in the 
nature of the prerogative writ of mandamus or certiorari and observed : 

“There can be no question that the existence of an adequate legal remedy is a thing to be taken 
into consideration in the matter of granting writs, but the powers given to this Court under Article 
32 are much wider and are not confined to issuing prerogative writs only.” 

Further, even if the existence of other adequate legal remedy may be taken into consi- 
- deration by the High Court in deciding whether it should issue any of the prerogative 
writs on an application under Article 226 of the Constitution, as to which we say 
nothing now—this Court cannot, on a similar ground, decline to entertain a peti- 
tion under Article 32, for the right to move this Court by appropriate proceedings for 
the enforcement of the rights conferred by Part III of the Constitution is itself a 
guaranteed right. It has accordingly been held by this Court in Romesh Thappar v. 
The State of Madras®, that under the Constitution this Court is constituted the protec- 
tor and guarantor of fundamental rights and it cannot, consistently with the responsi- 
bility so laid upon it, refuse to entertain applications seeking the protection of this 
Court against infringement of such rights, although such applications are made to this 
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Court in the first instance without resort to a High Court having concurrent jurisdic- 
tion in the matter. The mere existence of an adequate alternative legal remedy can- 
not per se be a good and sufficient ground for throwing out a petition under Article 32, 
if the existence of a fundamental right and a breach, actual or threatened, of such 
right is alleged and is prima facie established on the petition. 


The second line of argument advanced by learned counsel is that the violation 
of the right to property by private individuals is not within the purview of Article 19 
(1) (f) or Article 31 (1) and that a person whose right to property is infringed by a 
private individual must, therefore, seek his remedy under the ordinary law and not by 
way of an application under Article 32. In support of this part of his argument, 
learned counsel relies on the decision of this Court in P. D. Shamdasani v. Central Bank 
of India Lid.1, In that case the respondent Bank had, in exercise of its right of lien 
under its ‘Articles of Association, sold certain shares belonging to the petitioner and 
then the latter started a series of proceedings in the High Court challenging the right 
ofthe Bank to doso. After a long lapse of time, after all those proceedings had been 
dismissed, the petitioner instituted a suit against the Bank challenging the validity of 
the sale of his shares by the Bank. The plaint was rejected by the Court under Order 
7, tule 11 (d) of the Code of Civil Procedure as barred by limitation. Thereupon the 
petitioner filed an application under Article 32 of the Constitution praying that all 
the adverse orders made in the previous proceedings be quashed and the High Court 
be directed to have “ the above suit set down to be heard as undefended and pro- 
nounce judgment against the respondent or to make such orders as it thinks fit in rela- 
tion to the said suit.” It will be noticed that the petitioner had no grievance against 
the State as defined.in Article 12 of the Constitution and his petition was not founded 
on the allegation that his fundamental right under Article 19 (1) (f) or Article 
31 (1) had been infringed by any action of the State as so defined or by 
anybody deriving authority from the State. The present position is, however, 
entirely different, for the gravamen of the complaint of the sthanee petitioner and 
the other petitioners, who claim title from him, is directly against the impugned Act 
passed by the Madras Legislature, which is within the expression “State” as defined 
in Article 12. Therefore in the cases now before us the petitions are primarily 
against the action of the State and respondents 2 to 17 have been impleaded because 
they are interested in denying the petitioner’s rights created in their favour by the 
impugned Act. Indeed by means of suits and public notices, those respondents have 
in fact been asserting the rights conferred upon them by the impugned Act. In these 
circumstances, the petitioners’ grievance is certainly against the action of the State 
which, by virtue of the definition of that term given in Article 12 of the Constitution, 
includes the Madras Legislature and it cannot certainly be said that the subject- 
matters of the present petitions comprise disputes between two sets of private indivi- 
duals unconnected with any State action. Clearly disputes are between the petition- 
ers on the one hand and the State and persons claiming under the State or under a 
law made by the State on the.other hand. The common case of the petitioners and 
the respondents, therefore, is that the impugned Act does affect the right of the peti- 
tioners to hold and enjoy the properties as sthanam properties ; but, while the peti- 
tioners contend that the law is void, the respondents maintain the opposite view. 
In our opinion these petitions under Article 32 are not governed by our decision in 
P. D. Shamdasanis’ case! and we see no reason why, in the circumstances, the 
petitioners should be debarred from availing themselves of their constitutional right - 
to invoke the jurisdiction of this Court for obtaining redress against infringement of 
their fundamental rights; 


The third argument in support of the preliminary point is that an application 
under Article 32 cannot be maintained until the State has taken or threatens to take 
any action under the impugned law which action, if permitted to be taken, will in- 
fringe the petitioners’ fundamental rights. It is true that the enactments abolishing 
estates contemplated some action to be taken by the State, after the enactments came- 
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-into force, by way of issuing notifications, so as to vest the estates in the State and 
thereby to deprive the proprietors of their fundamental right to hold and enjoy their 
estates. Therefore, under those enactments some overt act had to be done by the State 
before the proprietors were actually deprived of their right, title and interest in their 
estates. In cases arising under those enactments the proprietors could invoke the 
jurisdiction of this Court under Article 32 when the State did or threatened to do the 
overt act. But quite conceivably an enactment may immediately on its coming into 
force take away or abridge the fundamental rights of a person by its very terms and 
without any further overt act being done. The impugned Act is said to be an instance 
of such enactment. In such a case the infringement of the fundamental right is 
complete co instanti the passing of the enactment and, therefore, there can be no rea- 
son why the person so prejudicially affected by the law should not be entitled immedi- 
ately to avail himself of the constitutional remedy under Article 32. To say that a 
person, whose fundamental right has been infringed by the mere operation of an 
enactment, is not entitled to invoke the jurisdiction of thjs Court under Article 32, for 
the enforcement of his right, will be to deny him the benefit ofa salutary constitutio- 
nal remedy which is itself his fundamental right. The decisions of this Court do not 
compel us to do so. In the State of Bombay v. United Motors (India) Limited, the peti- 
tioners applied to the High Court on November 3, 1952, under Article 226 of the 
Constitution challenging the validity of the Bombay Sales Tax Act, 1952, which came 
into force on November 1, 1952. No notice had been issued, no assessment proceed- 
-ing had been started and no demand had been made on the petitioners for the pay- 
ment of any tax under the impugned Act. It should be noted that in that petition 
one of the grounds of attack was that the Act required the dealers, on pain of penalty, 
to apply for registration in some cases and to obtain a license in some other cases as a 
condition for the carrying on of their business, which requirement, without anything 
more, was said to have infringed the fundamenta] rights of the petitioners under 
Article 19 (1) (g) of the Constitution and no objection could, therefore, be taken to 
the maintainability of the application. Reference may also be made to the decision of 
this Court in Himmaitlal Harilal Mehta v. The State of Madhya Pradesh*. In that case, 
after cotton was declared, on April 11, 1949, as liable to sales-tax under the Central 
Provinces and Berar Sales-tax Act, 1947, the appellant commenced paying the tax 
in respect of the purchases made by him and continued to pay it till December 31, 
1950. Having been advised that the transactions done by him in Madhya Pradesh 
were not “sales” within that State and that consequently he could not be made lia- 
ble to pay sales-tax in that State, the appellant declined to pay the tax in respect of the 
purchases made during the quarter ending March 31, 1951. Apprehending that he 
might be subjected to payment of tax without the authority of law, the appellant 
presented an application to the High Court of, ‘Judicature at Nagpur under Article 226 
praying for an appropriate writ or writs for securing to him protection from the im- - 
pugned Act and its enforcement by the State. The High Court declined to issue a 
writ and dismissed the petition on the ground that a mandamus could be issued only 
to compel an authority to do or to abstain from doing some act and that it was seldom 
anticipatory and was certainly never issued where the action of the authority was de- 
pendent on some action of the appellant and that in that case the appellant had no} 
‘even made his return and no demand for the tax could be made from him. Being 
aggrieved by that decision of the High Court, the petitioner in that case came up to 
this Court on appeal and this Court held that a threat by the State to realise the tax 
from the assessee without the authority of law by using the coercive machinery of the 
impugned Act was a sufficient infringement of his fundamental right which gave him 
a right to seek relief under Article 226 of the Constitution. It will be noticed that the 
Act impugned in that case had by its terms made it incumbent on all dealers to sub- 
mit returns, etc., and thereby imposed restrictions on their fundamenal right to carry 
on their businesses under Article 19 (1) (g). The present case, however, stands on a 
much stronger footing. The sthanee petitioner is the Kavalappara Moopil Nair and as © 
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such holds certain sthanams and the petitioners in Petitions Nos. 40 and 41 of 1956 
derive their titles from him. According to the petitioners, the sthanee petitioner 
was absolutely entitled to all the properties attached to all the sthanams. 
and respondents 2 to 17 had no right, title or interest in any of the 
sthanam properties. Immediately after the passing of the impugned Act, the 
Madras Marumakkathayam Act, 1932, became applicable to the petitioners” 
sthanams and the petitioners’ properties became subject to the obligations. 
and liabilities imposed ‘by the last mentioned Act. On the passing of the 
impugned Act, the sthanee petitioner immediately became relegated from the 
status of a sthanee to the status ofa Karnavan and manager and the sthanam proper- 
ties have become the tarwad properties and respondents 2 to 17 have automatically 
become entitled to a share in those properties along with the petitioners. The right, 
title or interest claimed by petitioners in or to their sthanam properties is, by the 
operation of the statute itself and without anything further being done, automatically 
taken away or abridged ang the impugned Act has the effect of automatically vesting 
in respondents 2 to 17 an interest in those properties as members of the tarwad. In- 
deed respondents 2 to 17 are asserting their rights and have issued public notices on. 
the basis thereof and have also instituted a suit on the strength of the rights created 
in them by the impugned Act. Nothing further remains to be done to infringe the 
petitioners’ right to the properties as sthanam properties. It is true that the sthanee 
petitioner or the other petitioners deriving title from him are still in possession of the 
sthanam properties, but in the eye of law they no longer possess the right of the 
sthanee and they cannot, as the sthanee or persons deriving title from the sthanee, 
lawfully claim any rent from the tenants. In view of the language employed in sec- 
tion 2 quoted above and its effect the petitioners can legitimately complain that their 
fundamental right to hold and dispose of the sthanam properties has been injured 
by the action of the Legislature which is “State” as defined in Article r2 of the Consti- 
tution. In the premises, the petitioners are prima facie entitled to seek their funda- 
mental remedy under Article 32. 


The next argument in support of the objection as to the maintainability of these 
petitions is thus formulated : The impugned Act is merely a piece of a declaratory 
legislation and does not contemplate or require any action to be taken by the State or 
any other person and, therefore, none of the well-known prerogative writs can afford 
an adequate or appropriate remedy to a person whose fundamental right has beeu 
infringed by the mere passing of the Act. Ifsuch a person challenges the validity 
of such an enactment, he must file a regular suit in a Court of competent jurisdiction 
for getting a declaration that the law is void and, therefore, cannot and does not affect 
his right. In such a suit he can also seek consequential reliefs by way of injunction or 
the like, but he cannot avail himself of the remedy under Article 32. In short, the 
argument is that the proceeding under Article 32 cannot be converted into or equated 
with a declaratory suit under section 42 of the Specific Relief Act. Reference is made 
in support of the aforesaid contention, to the following passage in the judgment of 
Mukherjea, J., as he then was, in the case of Chiranjit Lal Chowdhurt v. The Union of 
India? : 

“As regards the other point, it would appear from the language of Article 32 of the Constitution 
that the sole object of the article is the enforcement of fundamental rights guaranteed by the Consti- 


tution. A proceeding under this article cannot really have any affinity to what is known as a 
declaratory suit’’. 


But further down on the same page his Lordship said :— __ 


“* Anyway, Article 32 of the Constitution gives us very wide discretion in the matter of framing, 
our writs to suit the exigencies of particular cases, and the application of the petitioner cannot be 
thrown out simply on the ground that the proper writ or direction has not been prayed for.” 

It should be noted that though in that case the petitioner prayed, inter alia, fora 
declaration that the Act complained of was void under Article 13 of the Constitution 
it was not thrown out on that ground. The above statement of the law made by 
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Mukherjea, J., is in accord with the decision of this Court in the earlier case of 
Rashid Ahmed v. Municipal Board, Kairana!. The passage from our judgment 

‘in that case, which has already been quoted above, also acknowledges that 
the powers given to this Court by Article 32 are much wider and are not confined 
to the issuing of prerogative writs only. The matter does not rest there. In T. C. 
Basappa v. T. Nagappa®, Mukherjea, J., again expressed the same view :— 

“The language used in Articles 32 and 226 of our Constitution is very wide and the powers of 
the Supreme Court as wellas of all the High Courts in India extend to issuing of orders, writs of 
directions including writs in the nature of habeas corpus, mandamus, quo warranio, prohibition and 
certiorari as may be considered necessary for enforcement of the fundamental rights and in the case or 
the High Courts, for other purposes as well. In view of the express provisions of our Constitution 
we need not now look back to the early history or the procedural technicalities of these writs in 
English law, nor feel oppressed by any difference or change of opinion expressed in particular cases 


by English Judges.” . 
In Ebrahim Vazir Mayat v. The State of Bombay®, the order made by the majority of this . 
Court was framed as follows: ° 


“ As a result of the foregoing discussion we declare section 7 to be void under Article 31 (1) 
in so far as it conflicts with the fundamental right of a citizen of India under Article 19 (1) (e) of the 
Constitution and set it aside. ‘The order will, however, operate only upon proof of the fact that the 
appellants’ are citizens of India. The case will, therefore, go back to the High Court for a finding upon 
this question. It will be open to the High Court to determine this question itself or refer it to the 
Court of District Judge for a finding.” 

‘That was a case of an appeal coming from a High Court and there was no difficulty 
in remanding the case for a finding on an issue, but the fact to note is that this Court 
did make a declaration that section 7 of the Act was void. We are not unmindful 
of the fact that in the case of Maharaj Umeg Singh v. The State of Bombay*, which came 
up before this Court on an application under Article 32, the petitioner had been 
relegated to filing a regular suit in a proper Court having jurisdiction in the matter. 
But on a consideration of the authorities it appears to be well-established that this 
Court’s powers under Article 32 are wide enough to make even a declaratory 
order where that is the proper relief to be given to the aggrieved party. The present 
‘case appears to us precisely to be an appropriate case, if the impugned Act has taken 
away or abridged the petitioners’ right under Article 19 (1) (f) by its own terms and 
without anything more being done and such infraction cannot be justified. If, there- 
fore, the contentions of the petitioners be well founded, as to which we say nothing 
at present, a declaration as to the invalidity of the impugned Act together with the 

. consequential relief by way of injunction restraining the respondents and in particular 
respondents 2 to 17 from asserting any rights under the enactment so declared void 
will be the only appropriate reliefs which the petitioners will be entitled to get. Un- 
der Article 32 we must, in appropriate cases, exercise our discretion and frame our 
writ or order to suit the exigencies of this case brought about by the alleged nature 
of the enactment we are considering. In a suit for a declaration of their titles on 
the impugned Act being declared void, respondents 2 to 17 will certainly be neces- 
sary parties, as persons interested to deny the petitioners’ title. We see no reason why 
in an application under Article 32 where declaration and injunction are proper reliefs, 
respondents 2 to 17 cannot be made parties. In our opinion, therefore,' there is no 
substance''in the argument advanced by*learnied counsel on this point. 


The last%point urged in support of the plea as to the non-maintainability of 
these applications is that this Court cannot, on an application under Article 32, 
embark upon an enquiry into disputed questions of fact. The argument is developed 
in this way. In the present case the petitioners allege, inter alia, that the impugned 
Act has deprived them of their fundamental right to the equal protection of the law 
and equality before the law guaranteed by Article 14 of the Constitution. Their 
complaint is that they have been discriminated against in that they and their sthanam 
properties have been singled out for hostile treatment by the Act. The petitioners 
contend that there is no other sthanam which comes within the purview of this enact- 
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ment and that they and the sthanams held by them are the only target against which 
this enactment is directed. The respondents, on the other hand, contend that the 
language of section 2 is wide and general and the Act applies to all sthanams to which 
one or more of the conditions specified in section 2 may be applicable and that this 
Court cannot, on an application under Article 32, look at any extraneous evidence 
but must determine the issue on the terms of the enactment alone and that in any event 
this Court cannot go into disputed questions of fact as to whether there are or are not 
other sthanees or sthanams similarly situate as the petitioners are. In support of his 
contention Shri Purushottam Tricumdas refers us to some decisions where some of the 
High Courts have declined to entertain applications under Article 226 of the Constitu- 
tion involving disputed questions of fact and relegated the petitioners to regular suits 
in Courts of competent jurisdiction. We are not called upon, on this occasion, to 
enter into a discussion or express any opinion as to the jurisdiction and power of 
the High Courts to entertain and to deal with applications under Article 226 of the 
Constitution where disputed questions of fact have to be decided and we prefer to 
confine our observations to.the immediate problem now before us, namely, the limits 
of the jurisdiction and power of this Court when acting under Article 32 of the Consti- 
tution. Shri Purushottam Tricumdas concedes that the petitioners have the funda- 
mental right to approach this Court for relief against infringement of their fundamen- 
tal right. What he says is that the petitioners have exercised that fundamental right 
and that this fundamental right goes no further. In other words, he maintains that 
nobody has the fundamental right that this Court must entertain his petition or decide 
the same when disputed questions of fact arise in the case. We do not think that that 
is a correct approach to the question. Clause (2) of Article 32 confers power on this 
Court to isstie directions or orders or writs of various kinds referred to therein. This 
Court may say that any particular writ asked for is or isnot appropriate or it may say 
that the petitioner has not established any fundamental right or any breach thereof 
and accordingly dismiss the petition. In both cases this Court decides the petition on 
merits. But we do not countenance the proposition that, on an application under 
Article 32, this Court may decline to entertain the same on the simple ground that it 
involves the determination of disputed questions of fact or on any other ground. If 
we were to accede to the aforesaid contention of learned counsel, we would be failing 
in our duty as the custodian and protector of the fundamental rights. We are not 
unmindful of the fact that the view that this Court is bound to entertain a petition 
under Article 32 and to decide the same on merits may encourage litigants to file many 
petitions under Article 32 instead of proceeding by way ofasuit. But that considera- 
tion cannot, by itself, be a cogent reason for denying the fundamental right of a per- 
son to approach this Court for the enforcement of his fundamental right which may, 
prima facie, appear to have been infringed. Further, questions of fact can and very 
often are dealt with on affidavits. In Chranjitlal Chowdhuri’s caset this Court 
did not reject the petition in limine on the ground that it required the determination of 
disputed questions of fact as to there being other companies equally guilty of mis- 
management. It went into the facts on the affidavits and held, inter alia, that the 
petitioner had not discharged the onus that lay on him to establish his charge of 
denial of equal protection of the laws. That decision was clearly one on merits and 
is entirely different from a refusal to entertain the petition at all. In Kathi Raning 
Rawat v. The State of Saurashtra? the application was adjourned in order to give 
the respondent in that case an opportunity to adduce evidence before this Court in the 
form of an affidavit. An affidavit was filed by the respondent setting out facts and 
figures relating to an increasing number of incidents of looting, robbery, dacoity, 
nose-cutting and murder by marauding gangs of dacoits in certain areas of the 
State in support of the claim of the respondent State that 


“the security of the State and public peace were jeopardised and that it became impossible 
to deal with the offences that were committed in different places in separate Courts of law 
expeditiously”. 
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This Court found no difficulty in dealing with that application on evidence adduced 
by affidavit and in upholding the validity of the Act then under challenge. That was 
also a decision on merits although there were disputed questions of fact regarding the 
circumstances in which the impugned Act came to be passed. There were disputed 
questions of fact also in the case of Ramakrishna Dalmia v. Shri Justice S. R. Tendolkar. 
The respondent State relied on the affidavit of the Principal Secretary to the Finance 
Ministry setting out in detail the circumstances which led to the issue of the impugn- 
ed notification and the matters recited therein and the several reports referred to in the 
said affidavit. A similar objection was taken by learned counsel for the petitioners in 
that case as has now been taken. It was urged that reference could not be made to 
any extraneous evidence and that the basis of classification must appear on the face 
of the notification itself and that this Court should not go into disputed questions of 
fact. This Court overruled that objection and held that there could be no objection 
to the matters brought to the notice of the Court by the affidavit of the Principal 
Secretary being taken into consideration in order to asgertain whether there was any 
valid basis for treating the petitioners and their companies as a class by themselves. As 
we have already said, it is possible very often to decide questions of fact on affidavits. 
If the petition and the affidavits in support thereof are not convincing and the Court is 
not satisfied that the petitioner has established his fundamental right or any breach 
thereof, the Court may dismiss the petition on the ground that the petitioner has not 
discharged the onus that lay on him. The Court may, in some appropriate cases, be 
inclined to give an opportunity to the parties to establish their respective cases by 
filing further affidavits or by issuing a commission or even by setting the applica- 
tion down for trial on evidence, as has often been done on the original sides of the 
High Courts of Bombay and Calcutta, or by adopting some other appropriate proce- 
dure. Such occasions will be rare indeed and such rare cases should not, in our 
opinion, be regarded as a cogent reason for refusing to entertain the petition under 
Article 32 on the ground that it involves disputed questions of fact. 


For reasons given above we are of opinion that none of the points urged by 
learned counsel for the respondents in support of the objection to the maintainability 
of these applications can be sustained. These applications will, therefore, have to be 
heard on merits and we order accordingly. The respondents represented by Shri 
Purushottam Tricumdas must pay one set of costs of the hearing of this preliminary 
objection before us to the petitioners, 


Wanchoo, 7.—I have read the judgment just delivered by my Lord the Chief 
Justice, with which my other brethren concur, with great care. With the utmost res- 
pect for my brethren for whom I have the highest regard, I must state that if these 
applications were based only on the infringement of Article 14 of the Constitution, . 
I would have no hesitation in dismissing them as not maintainable. I need not ela- 
borate my reasons in this case and shall content myself by observing that where the 
law, as in this case, is general in terms and there is no question of its direct enforce- 
ment by the State in the form, for example, of grant of licences, issue of notices, sub- 
mission of returns, and so on, actually resulting in wholesale abuse of its provisions, 
this Court will not permit an applicant under Article 32 to lead evidence to show that 
the law was meant to hit him alone. However, the applicants also rely on the 
infringement of the fundamental right guaranteed under Article 19 (1) (f). As to 
that, I have doubts whether an application under Article 32 challenging a general 
law of this kind, which affects one or other of the fundamental rights guaranteed under 
Article 1g, can be maintained, in the absence of any further provision therein for 
direct enforcement of its provisions by the State in the form already indicated above, 
by a person who merely apprehends that he might in certain eventualities be affected 
by it. However, on the present occasion, I do not propose to press my doubts to the 
point of dissent and therefore concur with the proposed order. 


Preliminary objections overruled ; 
Petitions to be heard. 
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(Civil Appellate Jurisdiction.) 
Present :—S. J. Imam, A. K. Sarkar anp K. Suppa Rao, JJ. 


Gherulal Parakh .. Appellant* 
vu 
Mahadeodas Maiya and others .. Respondents. 


Contract Act (IX of 1872), sections 23 and 30—Partnership entered into to carry on wagering contracts— 
If contract illegal. opposed to public policy, or immoral—Suit by one partner after dissolution for recovery of 
share of loss from other partner—Maintainability. 


: The Appellant and the Respondent entered into a partnership for carrying cn wagering transac- 
tions and thé Respondent who carried on the transactions on behalf cf the partnership claimed the 
share of loss incurred in respect of those transactions from the Appellant. The claim was resisted 
on the,ground that (i) the object js forbidden by law (ii) it is opposed to public policy and (iii) it 
is immoral. Rejecting the contentions and allowing the claim. 

Held ; (i) Section 30 of the Indian Contract Act is based upon the provisions of section 18 of 
the Gaming Act of 1845 and though a wager is void and unenforceable, it is not forbidden by law 
and therefore the object of a collateral agreement is not unlawful under section 23 of the Contract 
Act; and partnership being an agreement within the meaning of secticn 23 cf the Indian Contract 
Act, it is not unlawful, though its object is to carry on wagering transactions. 


(ii) The Common Law of England and that of India have never struck down contracts of 
wager on the ground of public policy ; indeed they have always been held te be not illegal notwith- 
standing the fact that the statute declared them void. Even after the contracts of wager were declared 
to be void in England, collateral contracts were enforced till the passing of the Gaming Act of 1892, 
and in India, except in the State of Bombay, they have been enforced even after the passing of the Act 
XXI of 1848, which was substituted by’section 30 of the Contract Act. The moral prohibitions of 
Hindu Law texts against gambling were not legally enforced but were allowed to fall into desuetude. 


In practice, though gambling is controlled in specific matters, it has not been declared illegal and 
there is no law declaring wagering illegal. In the circumstances it is not possible to hold that 
there is any head or principle of public policy which would directly apply to wagering contracts. 


(iii) Precedents confine the concept of “immorality ° only to sexual immorality and Courts 
cannot evolve a new head so as to bring in wagers within its fold. 
Accordingly the suit partnership was not unlawful within the meaning of section 23 of the 
Indian Contract Act. 

Appeal from the Judgment and Decree dated the 1st April, 1953, of the 
Calcutta High Court in Appeal from Original Decree No. 89 of 1946, arising out of 
the Judgment and Decree dated the 4th December, 1945, of the Subordinate Judge, 
Darjeeling, in Money Suit No. 5 of 1940. 


L.K. Jha, Senior Advocate (D.N. Mukherjee, Advocate with him), for Appellant, 


C. B. Aggarwala, Senior Advocate, (K. B. Bagchi and Sukumar Ghose, Advocates 
with him), for Respondents Nos. 1 to 5. 


The Judgment of the Court was delivered by 


Subba Rao, 7.—This appeal filed against the judgment of the High Court of 
Judicature at Calcutta raises the question of the legality of a partnership to carry 
on business in wagering contracts. 


The facts lie in a small compass. They, omitting those not germane to the 
controversy before us, are as follows: The appellant, Gherulal Parakh, and the 
first respondent, Mahadeodas Maiya, managers of two joint families entered into 
a partnership to carry on wagering contracts with two firms of Hapur, namely, 
Messrs. Mulchand Gulzarimull and Baldeosahay Surajmull. It was agreed bet- 
ween the partners that the said contracts would be made in the name of the res- 
pondents on behalf of the firm and that the profit and loss resulting from the trans- 
actions would be borne by them in equal shares. In implementation of the said 
agreement, the first respondent entered into 32 contracts with Mulchand and 49 
contracts with Baldeosahay and the net result of all these transactions was a loss, 
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with the result that the first respondent had to pay to the Hapur merchants the 

entire amount due to them. As the appellant denied his liability to bear his share 

of the loss, the first respondent along with his sons filed O.S. No. 18 of 1937 in the 

Court of the Subordinate Judge, Darjeeling, for the recovery of half of the loss in- 

curred in the transactions with Mulchand. In the plaint he reserved his right to 

claim any further amount in respect of transactions with Mulchand that might be 

found due to him after the accounts were finally settled with him. That suit was 

referred to arbitration and on the basis of the award, the Subordinate Judge made 

` a decree in favour of the first respondent and his sons for a sum of Rs. 3,375. After 

the final accounts were settled between the first respondent and the two merchants 

of Hapur and after the amounts due to them were paid, the first respondent insti- 
tuted a suit, out of which the present appeal arises, in the Court of the Subordinate 
Judge, Darjeeling, for the recovery of a sum of Rs. 5,300 with interest thereon. 
Subsequently the plaint was amended and by the amended plaint the respondents 

asked for the same relief on the basis that the firm had bgen dissolved. The appellant 
and his sons, inter alia, pleaded in defence that the agreement between the parties 

to enter into wagering contracts was unlawful under section 23 of the Contract Act, 

that as the partnership was not registered, the suit was barred under section 69 (1) 

of the Partnership Act and that in any event the suit was barred under Order 2, 

tule 2 of the Code of Civil Procedure. The learned Subordinate’ Judge found that 
the agreement between the parties was to enter into wagering contracts depending 
upon the rise and fall of the market and that the said agreement was void as the 
said object was forbidden by law and opposed to public policy. He also found that 
the claim in respect of the transactions with Mulchand so far as it was not included 
in the earlier suit was not barred under Order 2, rule 2, Code of, Civil Procedure, 
as the cause of action in respect of that part of the claim did not arise at the time 
the said suit was filed. He further found that the partnership was between the two 
joint families of the appellant and the first respondent respectively, that there 
could not be in law such a partnership and that therefore, section 69 of the Partner- 
ship Act was not applicable. In the result, he dismissed the suit with costs. 


On appeal, the learned Judges of the High Court held that the partnership 
was not between the two joint families but was only between the two managers of 
the said families and therefore it was valid. They found that the partnership to 
do business was only for a single venture with each one of the two merchants of 
Hapur and for a single season and that the said partnership was dissolved after 
the season was over and therefore the suit for accounts of the dissolved firm was 
not hit by the provisions of sub-sections (1) and (2) of section 69 of the Partnership 
Act. They further found that the object of the partners was to deal in differences 
and that though the said transactions, being in the nature of wager, were void under 
section 30 of the Indian Contract Act, the object was not unlawful within the mea- 
ning of section 23 of the said Act. 


In regard to the claim, the learned Judges found that there was no satisfactory 
evidence as regards the payment by the first respondent on account of loss incurred 
in the contracts with Mulchand but it was established that he paid a sum of 
Rs. 7,615 on account of loss in the contracts entered into with Baldeosahay. In the 
result, the High Court gave a decree to the first respondent for a sum of Rs. 3,807-8-0 
and disallowed interest thereon for the reason that as the suit in substance was 
one for accounts of a dissolved firm, there was no liability in the circumstances of 
the case to pay interest. In the result, the High Court gave a decree in favour of 
the first respondent for the said amount together with another small item and dis- 
missed the suit as regards “ the plaintiffs other than the first respondent and the 
defendants other than the appellant.” 


Before we consider the question of law raised in the case, it would be convenient 
at the outset to dispose of questions of fact raised by either party. The learned 
counsel for the appellant contends that the finding of the learned Judges of the High 
Court that the partnership stood dissolved after the season was over was not sup- 
ported by the pleading or the evidence adduced in the case. In the plaint as originally 
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drafted and presented to the Court, there was no express reference to the fact that 
the business was dissolved and no relief was asked for accounts of the dissolved firm. 
But the plaint discloses that the parties jointly entered into contracts with two mer- 
chants between March 23, 1937, and June 17, 1937, that the plaintiffs obtained 
complete accounts of profits and loss on the aforesaid transactions from the said 
merchants after June 17, 1937, and that they issued a notice to the defendants to 
pay them a sum of Rs. 4,146-4-3, being half of the total payments made by them on 
account of the said contracts and that the defendants denied their liability. The 
suit was filed for recovery of the said amount. The defendant filed a written state- 
ment on June 12, 1940, but did not raise the plea based on section 69 of the Partner- 
ship Act. He filed an additional written-statement on November 9, 1941, 
expressly setting up the plea. Thereafter the plaintiffs prayed.for the amendment 
of the plaint by adding the following to the plaint as paragraph 10: 

“ That even section 69 of the Indian Partnership Act is not a bar to the present suit as the joint 


business referred to above was dissolved and in this suit the Court is required only to go into the 
accounts of the said joint business.” 


On August 14, 1942, the defendant filed a further additional written state- 
ment alleging that the allegations in paragraph 2 were not true and that as no date 
of the alleged dissolution had been mentioned in the plaint, the plaintiff’s case based 
on the said alleged dissolution was not maintainable, It would be seen from the 
aforesaid pleadings that though an express allegation of the fact of dissolution of 
the partnership was only made by an amendment on November 17, 1941, the plaint 
as orginally presented contained all the facts sustaining the said plea. The defen- 
dants in their written statement. inter alia, denied that there was any partnership 
to enter into forward contracts with the said two merchants and that therefore con- 
sistent with their case they did not specifically deny the said facts. The said facts, 
except in regard to the question whether the partnership was between the two 
families or only betwéen the two managers of the families on which there was 
difference of view between the Court of the Subordinate Judge and the High 
Court, were concurrently found by both the Courts. It follows from the said 
findings that the partnership was only in respect of forward contracts with 
two specified individuals and for a particular season. But it is said that the said 
findings were not based on any evidence in the case. It is true that the documents 
did not clearly indicate any period limiting the operation of the partnership, but 
from the attitude adopted by the defendants in the earlier suit ending in an award 
and that adopted in the present pleadings, the nature of the transactions and the 
conduct of the parties, no other conclusion was possible than that arrived at by the 
High Court. If so, section 42 of the Partnership Act directly applies to this case. 
Under that section in the absence of a contract to the contrary, a firm is dissolved, 
if it is constituted to carry out one or more adventures or undertakings, by com- 
pletion thereof. In this case, the partnership was constituted to carry out contracts 
with specified persons during a particular season and as {the said contracts were 
closed, the partnership was dissolved. 


At this stage a point raised by the learned counsel for the respondents may 
conveniently be disposed of. The learned counsel contends that neither the learned 
Subordinate Judge nor the learned Judges of the High Court found that the first 
respondent entered into any wagering transactions with either of the two merchants 
of Hapur and therefore no question of illegality arises in this case. The law on the 
subject is well-settled and does not call for any citation of cases. To constitute a 
wagering contract there must be proof that the contract was entered into upon terms 
that the performance of the contract should not be demanded, but only the difference 
in prices should be paid. There should be common intention between the parties 
to the wager that they should not demand delivery of the goods but should take only 
the difference in prices on the happening of an event. Relying upon the said legal 
position, it is contended that there is no evidence in the case to establish that there 
was a common intention between the first respondent and the Hapur merchants 
not to take delivery of possession but only to gamble in difference in prices. This 
argument, if we may say so, is not really gerfnane to the question raised in this case. 
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The suit was filed on the basis of a dissolved partnership for accounts. The de-- 
fendants contended that the object of the partnership was to carry on wagering 
transactions, i.e., only to gamble in differences without any intention to give or 
take delivery of goods. The Courts, on the evidence, both direct and circumstan-. 
tial, came to the conclusion that the partnership agreement was entered into with 
the object of carrying on wagering transactions wherein there was no intention. 
to ask for or to take delivery of goods but only to deal with differences. That is a. 
concurrent finding of fact, and, following the usual practice of this Court, we must 
accept it. We, therefore, proceed on the basis that the appellant and the first rese- 
pondent entered into a partnership for carrying on wagering transactions and the 
claim related only to the loss incurred in respect of those transactions. 


Now we come to the main and substantial point in the case. The problem. 
presented, with its different facets, is whether the said agreement of partnership is 
unlawful within the meaning of section 23 of the Indjan Contract Act. Section 23. 


of the said Act, omitting portions unnecessary for the present purpose, reads as. 
follows :— 


** The consideration or object of an agreement is lawful, unless— 
it is forbidden by law, or 
the Court regards it as immoral, or opposed to public policy. 


In each of these cases, the consideration or object of an agreement is said to be unlawful. Every: 
agreement of which the object or consideration is unlawful is void.” : . 


Under this section, the object of an agreement, whether it is of partnership or 
otherwise, is unlawful if it is forbidden by law, or the Court regards it as immoral 
or opposed to public policy and in such case the agreement itself is void. 


The learned counsel for the appellant advances his argument under three sub-- 
heads: (i) the object is forbidden by law, (ii) it is opposed to public policy, and `’ 
(iii) it is immoral. We shall consider each one of them separately. © - 


Re. (i)—forbidden by law: Under section 30 of the Indian Contract Act, agree 
ments by way of a wager are void ; and no suit shall be brought for recovering any- 
thing alleged to be won on any wager, or entrusted to any person to abide the 
result of any game or other uncertain event on which any wager is made. Sir William 
Anson’s definition of “ wager ” as a promise to give money or money’s worth upon 
the determination or ascertainment of an uncertain event accurately brings out the- 
concept of wager declared void by section 30`of the Contract Act. As a contract. 
which provides for payment of differences only without any intention on the part 
of either of the parties to give or take delivery of the goodsis admittedly a wager 
within the meaning of section 30 of the Contract Act, the argument proceeds, such. 
a transaction, being void under the said section, is also forbidden by law within the 
meaning of section 23 of the Contract Act. The question, shortly stated, is whether 
what is void can be equated with what is forbidden by law. This argument is not 
a new one, but has been raised in England as well as in India and has uniformly been 
rejected. In England the law relating to gaming and wagering contracts is con-- 
tained in the Gaming Acts of 1845 and 1892. As the decisions turned upon the- 
relevant provisions of the said Acts, it would help to appreciate them better if the- 
relevant sections of the two Acts were read at this stage : 

** Section 18 of the Gaming Act, 1845 :—Contracts by way of gaming to be void and wagers or 
sums deposited with stakeholders not to be recoverable at law—Saving or subscriptionr or prizes.— 
PP A All contracts or agreements, whether by parole or in writing, by way of gaming or- 
wagering, shall be null and void ; and............ no suit shall be brought or maintained in any 
Court of law and equity for recovering any sum of money or valuable thing alleged to be won upon. 
any wager, or which shall have been deposited in the hands of any person to abide the event on 
which any wager shall have been made : Provided always, that this enactment shall not be deemed 
to apply to any subscription or contribution, or agreement to subscribe or contribute, for or towards. 
any plate, prize or sum of money to be awarded to the winner or winners of any lawful game 
sport, pastime or exercise.” s 
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“< Section 1 of the Gaming Act, 1892 :—Promises to repay sums paid under contracts void by 8 @ g 
Vici. c. 109 to be null and void—Any promise, express or implied, to pay any person any sum Of 
money paid by him under or in respect of any contract or agreement rendered null and void by 
the Gaming Act, 1845, or to pay any sum of money by way of commission, fee, reward, or other- 
wise in respect of any such contract, or of any services in relation thereto or in connexion therewith 
shall be nulland void, and no action shall be brought or maintained to recover any such sum of 
money.” 


While the Act of 1845 declared all kinds of wagers or games null and void, it 
only prohibited the recovery of money or valuable thing won upon any wager or 
-deposited with stakeholders. On the other hand, the Act of 1892 further declared 
that moneys paid under or in respect of wagering contracts dealt with by the Act 
of 1845 are not recoverable and no commission or reward in respect of any wager 
can be claimed in a Court of law by agents employed to bet on behalf of their prin- 
cipals. The.law of England till the passing of the Act of 1892 was analogous to that 
in India and the English law on the subject governing a similar situation would be 
of considerable help in deciding the present case. Sir William Anson in his book 
“ On Law of Contracts” succinctly states the legal position thus at page 205: 


EEE the law may either actually forbid an agreement to he made, or it may merely 
say that if it is made the Courts will not enforce it. In the former case it is illegal, in the latter only 
void; but inasmuch as illegal contracts are also void, though void contracts are not necessarily illegal 
the distinction is for most purposes not important, and even Judges seem sometimes to treat the two 
terms as inter-changeable”. 


The learned author proceeds to apply the said general principles to wagers and 
observes, at page 212, thus: 


“Wagers being only ‘void, no taint of illegality attached to a transaction, whereby one man 
employed another to make bets for him; the ordinary rules which govern the relation of employer 
and employed applied in such a case.” 


Pollock and Mulla in their book on Indian Contract define the phrase “ for- 
bidden by law” in section 23 thus, at page 158 : 


“An act or undertaking is equally forbidden by law whether it violates a prohibitory enactmen 
of the Legislature or a principle of unwritten Jaw. But in India, where the criminal law is codified 
acts forbidden by law seem practically to consist of acts punishanle under the Penal Code and of 
acts prohibited by special legislation, or by regulations or orders made under authority derived 
from the Legislature.” ; 


Some of the decisions, both English and Indian, cited at the Bar which bring 
out the distinction between a contract which is forbidden by law and that which is 
void may now be noticed. In Thacker v. Hardy, the plaintiff, a broker, who was 
employed by the defendant to speculate for him upon the stock exchange, entered 
into contracts on behalf of the defendant with a third party upon which he (the 
plaintiff) became personally liable. He sued the defendant for indemnity against 
the liability incurred by him and for commission as broker, The Court held that 
the plaintiff was entitled to recover notwithstanding the provisions of 8 and g Vic. 
c. 109, section 18 (English Gaming Act, 1845). Lindley, J., observed at page 687: 


“Now, if gaming and wagering were illegal, I should be of opinion that the illegality of the tran- 
sactions in which the plaintiff and the defendant were engaged would have tainted, as between them- 
selves, whatever the plaintiff had done in furtherance of their illegal designs, and would have pre- 
cluded him from claiming, in a Court of law, any indemnity from the defendant in respect of the 
liabilities he had incurred : Cannan v. Bryce*, McKinnel v. Robinson®, Lyne v. Siesfeld*. But it has 
been held that although gaming and wagering contracts cannot be enforced, they are not illegal. 
Fitch v. Fones®, is plain to that effect. Money paid in discharge of a bet is a good consideration for a 
bill of exchange : Oulds v. Harrison® ; and if money be so paid by a plaintiff at the request of a defen- 
dant, it can be recovered by action against him : Knight v. Camber’? ; Jessop v. Lutwyoho®, Rosewarne v. 
Billing’ ; and it has been held that a request to pay may be inferred from an authority to bet : Oldham 
v. Ramsden?®, Having regard to these decisions, I cannot hold that the statute above referred to 
precludes the plaintiff from maintaining this action.” 
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In Read v. Andersont, where an agent was employed to make a bet in his own name 
on behalf of his principal, a similar question arose for consideration. Hawkins, ues 
states the legal position at page 104 : ; 

“At common law wagers were not illegal, and before the passing of 8 & 9 Vict. c. 109 action 
were constantly brought and maintained to recover money won upon them. The object of 8 & 9, 
Vict. c. 109 (passed in 1845) was not to render illegal wagers which up to that time had been lawful 


but simply to make the law no longer available for their enforcement leaving the parties to them to 
pay them or notas their sense of honour might dictate,” 


After citing the provisions of section 18 of that Act, the learned Judge proceeds to 
observe thus, at page 105: 


“There is nothing in this language to affect the legality of wagering contracts, they are simply 
rendered null and void ; and not enforceable by any process of law. A host of authorities have 
settled this to be the true effect of the Statute.” . 


This Judgment of Hawkins, J., was confirmed on appeal? on the ground that the 
agency became irrevocable on the making of thé bet. The judgment of the 
Court of Appeal cannot be considered to be a direct decision on the point. The 
said principle was affirmed by the Court of Appeal again in Bridger v. Savage. 
There the plaintiff sued his agent for the amount received by him in respect of the 
winnings from the persons with whom the agent had betted. Brett, M.R., observed 
at: page 366: 

ae the defendant has received money which he contracted with the plaintiff 


to hand over to him when he had received it. That is a perfectly legal contract ; but for the defendant 
it has been contended that the statute 8 & 9 Vict. c. 109, section 18 makes that contract illegal. 
The answer is that it has been held by the Courts on several occasions that the statute applies 
only to the original contract made between the persons betting, and not to such a contract as was 
made here between the plaintiff and defendant.” 


Bowen, L.J., says much to the same effect at-page 367 : 


‘Now with respect to the principle invalved in this case, it is to be observed that the original 
contract of betting is not an illegal one, but only one which is void. If the person who has betted 
pays his bet, he does nothing wrong ; he only waives a benefit which the statute has given to him 
and confers a good title to the money on the person to whom he pays it. Therefore when ihe bet 
is paid the transaction is completed, and when it is paid to an agent it cannot be contended that it 
is not a good payment for his principal.......... So much, therefore, for the principle governing 
this case. As to the authorities, the cases of Sharp v. Taylor’, Johnson v. Lansley® and Beeston v. 
Beeston® all go to shew that this action is maintainable, and the only authority the other way is that 


of Beyer v. Adams’, and that case cannot be supported, and is not law.” 


This case lays down the correct principle and is supported by earlier authorities, 
The decision in Partridge v, Mallandaine®, is to the effect that persons receiving profits, 
from betting systematically carried on by them are chargeable with income-tax on 
such profits in respect of a “vocation” under 5 & 6 Vict. c. 35 (the Income-tax Act) 
Schedule D., Hawkins, J., rejecting the argument that the profession of bookmakers is 
not a calling within the meaning of the Income-tax Act, makes the following observa- 
tions, at page 278: 

“Mere betting is notillegal. It is perfectly lawful for a man to bet ifhe likes. He may, however, 
have a difficulty in getting the amount of the bets from dishonest persons who make bets and will not 
pay.” 

The decision in Hyams v. Stuart King®, deals with the problem of the legality of 
a fresh agreement between parties to a wager for consideration. There, two book- 
makers had betting transactions together, which resulted in the defendant giving the 
plaintiff a cheque for the amount of bets lost to him. At the request of the defen- 
dant, the cheque was held over by the plaintiff for a time, and part of the amount of 
the cheque was paid by the defendant. Subsequently a fresh verbal agreement was 
come to between the parties, by which, in consideration of the plaintiff holding over 
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the cheque for a further time and refraining from declaring the defendant a defaulter 
and thereby injuring him with his customers, the defendant promised to pay the 
balance owing in a few days. The balance was never paid and the plaintiff filed a suit 
to recover the money on the basis of the fresh verbal agreement. The Court of Appeal, 
by a majority, Fletcher Moulton, L.J., dissenting, held that the fresh verbal agreement 
was supported by good consideration and therefore the plaintiff was entitled to recover 
the amount due to him. At page 705, Sir Gorell Barnes posed the following three 
questions to be decided in the case: (1) Whether the new contract was itself one 
which falls within the provisions of 8 & g Vict. c. 109, section 18; (2) whether there 
was any illegality affecting that contract ; and (3) whether that contract was a law- 
ful contract founded on good consideration. Adverting to the second question, 
which is relevant to the present case, the President made the following observations 
at page 707: 

EEEE SERAS it is to be observed that there was nothing illegal in the strict sense in making 
the bets. They were merely void ynder 8 & g Vict. c. 109, and there would have been no illegality 
in paying them. There is no doubt whatever about this. There was also nothing illegal in giving 
the cheque nor would there have been any illegality in paying it, though the defendants could not 
have been compelled by the plaintiff to pay it, because by staute it was to be deemed and taken to 
have been made and given for an illegal consideration, and therefore void in the hands of the plaintiff 
afeueie ears: The statutes donot make the giving or paying of the cheque illegal, and impose no penalty 
for so doing. Their effect and intention appear only, so far as material, to be that gaming or wagering 
contracts cannot be enforced in a Court of Law or Equity............. y 

The view expressed by the President is therefore consistent with the view all along 
accepted by the Courts in England. This case raised a new problem, namely, 
whether a substituted agreement for consideration between the same parties to the 
wager could be enforced, and the majority held that it could be enforced, while 
Fletcher Moulton, L.J., recorded his dissent. We shall have occasion to notice the 
dissenting view of Flectcher Moulton, L.J., at a later stage. The aforesaid deci- 
sions establish the proposition that in England a clear ditinction is maintained 
between a contract which is void and that which is illegal and it has been held that 
though a wagering contract is void and unenforceable between parties, it is not 
illegal and therefore it does not affect the validity of a collateral contract. 


“The same principle has been applied to collateral contracts of partnership also. 
In Thwaites v. Coulthwaite!, the question of legality of a partnership of bookmaking and 
betting was raised. There the plaintiff and defendant were partners in a bookmakers 
and betting business, which was carried on by the defendant; the plaintiff claimed an 
account of the profits of the partnership, and the defendant contended that havin g 
regard to the nature of the business, no such relief could be obtained. _ Chitty, J., 
rejected the plea holding that the partnership was valid, for the following reasons, 
among others, and stated at page 498: 


“ The Gaming Act, 1845 (8 & g Vict. c. 109), did not make betting illegal ; this statute, as is 
well known, merely avoided the wagering contract. A man may make a single bet or many 
bets ; he may habitually bet; he may carry ona betting or bookmakers business within the 
statute provided the business as carried on by him does not fall within the prohjbition of the 


Betting Act, 1853.” 

In Thomas v. Day?, a similar question arose. There the plaintiff claimed an account 
and money due under a partnership which he alleged had existed between himself 
and the defendant to take an office and carry on a betting business as bookmakers. 
Darling, J., held that a partnership to carry on the buisness of a bookmaker was not 
recognized by law, that even if there was such a legal partnership, an action for 
account would not lie as between the two bookmakers founded on betting and gamb- 
ling transactions. This judgment certainly supports the appellant ; but the learned 
Judge did not take notice of the previous decision on the subject and the subsequent 
decisions have not followed it. When a similar objection was raised in Brookman v. 
Mather®, Avery, J., rejected the plea and gave a decree to the plaintiff. There the 
plaintiff and the defendant entered into a partnership to carry on a betting business. 
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Two years thereafter, in 1910, the partnership was dissolved and a certain amount was 
found due to the plaintiff from the defendant and the latter gave the former a pro- 
missory note for that amount. A suit was filed for the recovery of the amount paya- 
ble under the promissory note. Avery, J., reiterated the principle that betting was 
not illegal'per se. When the decision in Thomas v. Day! was cited in support of the 
broad principle that the betting business could not be recognised as legal in a Court of 
Justice, the learned Judge pointed out that that case was decided without reference to 
Thwaites v. Coulthwaite®. This Judgment, therefore, corrected the deviation made 
by Darling, J., in Thomas v. Day}, and put the case-law in line with earlier precedents. 


The earlier view was again accepted and followed in Keen v. Price? where an 
action by one of the partners in a bookmakers and betting business against the other 
for an account of the partnership dealings was entertained. But the Court gave liber- 
ty to.the defendant to object to repaying anything which represented profits in such 
business. The reason for this apparent conflict between the two parts of the decision 
is found in the express terms of the provisions of the Ganting Act of 1892. Comment- 
ing upon Thwaites v. Coulthwaite*in which Chitty, J., held that such an action would lie 
for an account of the profits of the partnership, Sargant, J., pointed out that in that 
case the Gaming Act, 1892, was not referred to. At page 101, the learned Judge says: 

“ Curiously enough, in that case the Gaming Act, 1892, was not referred to, and althcugh the 
decision is a good one on the general law, it cannot be regarded as a decision on the Act of 1892”. 
This judgment confirms the principle that a wager is not illegal, but states that 
after the Gaming Act, 1892, a claim in respect of that amount even under a collateral 
agreement is not maintainable. 


In O’Connor and Ould v. Ralston’, the plaintiff, a firm of bookmakers, filed a suit 
-claiming from the defendant the amount of five cheques drawn by him upon his 
bank in payment of bets which he had lost to thefn and which had been dishonoured 
on presentation. Darling, J., held that as the plaintiffs formed an association for the 
purpose of carrying on a betting business, the action would not lie. In coming to 
that conclusion the learned Judge relied upon the dissenting view of Fletcher Moulton, 
L.J., in Hyams v. Stuart King®. We shall consider that decision at a later stage. 


The opinion of Darling, J., was not accepted in Jeffrey & Co. v. Bamford® wherein 
McCardie, J., held that a partnership for the purpose of carrying on a betting and 
‘bookmakers business is not per se illegal or impossible in law. The learned Judge 
says at page 356: 


It has been repeatedly pointed out that mere betting on horse-races is not illegal.” 


‘The learned Judge, after noticing the earlier decisions already considered by us and 
„also some of the observations of Fletcher Moulton, L.J., came to the conclusion that 
the partnership was not illegal. 


We shall now scrutinize the decision in Hill v. William Hill? to see whether 
there is any substance in the argument of the learned counsel for the appellant that 
this decision accepted the dissenting view of Fletcher Moulton, L.J., in Hyams v. 
Stuart King® or the view of Darling, J., in Thomas v. Day and O’Connor and Ould v. 
Ralston*. The facts in that case were: The appellant had betting transactions 
with the respondents, a firm of bookmakers. As a result of those transactions, the 
appellant lost £3,635-12-6. As the appellant was unable to pay the amount, the 
matter was referred to the committee of Tattersalls, who decided that the appellant 
should pay the respondents a sum of £635~-12-6 within fourteen days and the balance 
by monthly instalments of L100. It was laid down that if the appellant failed to make 
those payments, he was liable to be reported to the said committee which would 








1. (1908) 24 T.L.R. 272. 5. L.R. (1908) 2 K.B. 696. 
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result ib his being warned off Newmarket Heath and posted as defaulter. The 
appellant informed the respondents that he was unable to pay the £635-12-6 within 
the prescribed time and offered to send them a cheque for that sum post-dated Octo- 
ber 10, 1946, and to pay the monthly instalments of £100 thereafter. On the 
respondents agreeing to that course, the appellant sent a post-dated cheque to them 
and also enclosed a letter agreeing to pay the monthly instalments. As the post-dated 
cheque was dishonoured and the appellant failed to pay the entire amount, the 
respondents filed a suit claiming the amount due to them under the subsequent 
agreement. The respondents contended that the sum the appellant had promised 
to pay was not money won upon a wager within the meaning of the second branch of 
section 18, but was money due under a new lawful and enforceable agreement and 
that even if the sum was to be regarded as won on a wager, the agreement was outside 
the scope of the second branch of section 18 of the Gaming Act, 1845. The House of 
Lords by a majority of 4 to 3 held that the agreement contained a new promise to pay 
money won upon a wager apd that the second branch of section 18 applied to all 
suits brought to recover money alleged to have been won on a wager and therefore 
the contract was unenforceable. In coming to that conclusion, Viscount Simon, 
. one of the Judges who expressed the majority view, agreed with Fletcher Moulton, 
L.J., in holding that the bond constituted an agreement to pay money won upon a 
wager, notwithstanding the new consideration, and was thus unenforceable under 
the second limb of section 18. i ; 


In Hyams v. Stuart Kingt, the facts of which we have already given, the suit was 
filed on the basis of a subsequent agreement between the same parties to the wager. 
The majority of the ‘Judges held that the subsequent agreement was supported by 
good consideration, while Fletcher Moulton, L.J., dissented from that view. The 
basis for the dissenting view is found at page 712. After reading section 18 of the 
Gaming Act, 1845, the learned Judge proceeded to state : 


“In my opinion too little attention has been paid to the distinction between the two parts of 
this enactment, and the second part has been treated as being in effect merely a repetition of the 
first part. I cannot accept such an interpretation. So far as the actual wagering contract is con- 
cerned, the earlier provision is ample. It makes that contract absolutely void, and it would be idle 
to enact in addition that no suit should be brought upon a contract that had thus been rendered 
void by statute. The language of the later provision is in my opinion much wider. It provides 
with complete generality that no action shall be brought to recover anything alleged to be won upon 
any wager, without in any way limiting the application of the provision to the wagering contract 
itself. In other words, it provides that wherever the obligation under a contract is or includes the 
payment of money won upon a wager, the Courts shall not be used to enforce the performance of 
that part of the obligation.” 


These observations must be understood in the context of the peculiar facts of that 
case. The suit was between the parties to the wager. The question was whether 
the second part of the concerned section was comprehensive enough to take in an 
agreement to recover the money won upon a wager within the meaning of that part. 
Fletcher Moulton, L.J., held that the second part was wide and comprehensive enough 
to take in such a claim, for the suit was, though on the basis of a substituted agreement, 
for the recovery of the money won upon a wager within the meaning of the words 
of that part of the section, The second question considered by the learned Judge was 
whether the defendants’ firm which was an association formed for the purpose of a 
betting business was a legal partnership under the English Law. The learned Judge 
relied upon the Gaming Act, 1892, in holding that it was not possible under the 
English law to have any such partnership. At page 718, the learned Judge observed: 


“In my opinion no such partnership is possible under English law. Without considering any 
-other grounds of objection to its existence, the language of the Gaming Act, 1892, appears to me to be 
sufficient to establish this proposition. It is essential to the idea of a partnership that each partner 
is an agent of the partnership and (subject to the provisions of the partnership deed) has authority 
to make payments on its behalf for partnership purposes, for which he is entitled to claim credit in the 
partnership accounts and thus receive, directly or indirectly, repayment. But by the Gaming Act, 
189g, all promises to pay any person any sum of money paid by him in respect of a wagering ccntract 
are null and void. These words are wide enough to nullify the funcamental ccniract which must 


nnd 





1. L.R. (1908) 2 K.B. 696. 
S—r12 


go THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). (1959 


be the basis of a partnership, and therefore in my opinion no such partnership is possible, and the 
action for this reason alone was wrongly framed and should have been dismissed with costs.” 

It would be seen from the said observations that Fletcher Moulton, L.J., laid down 

two propositions : (i) The second part of section 18 of the Gaming Act, 1845, was 
comprehensive enough to take in a claim for the recovery of money alleged to be 

won upon a wager though the said claim was based upon a substituted contract 

between the same parties ; and (ii) by reason of the wide terms of the Gaming Act, 

1892, even the fundamental contract, which was the basis of a partnership, was itself 
a nullity. The learned Lord Justice did not purport to express any opinion on the 

effect of a void contract of wager on a collateral contract. In Hill’s caset the only 

question that arose was whether the second part of section 18 was a bar to the main- 

tainability of a suit under a’substituted agreement for the recovery of money won upon 

a wager. The majority accepted the view of Fletcher Moulton, L.J., on the first ques- 
tion. The second question did not arise for consideration in that case. The House of 
Lords neither expressly nor by necessary implication pérported to hold that collateral 

contract of either partnership or agency was illegal ; and that the long catena of 
decisions already referred to by us were wrongly decided. This judgment does not 

therefore support the contention of the learned counsel for the appellant. 3 


The legal position in India is not different. Before the Act for Avoiding Wagers, 
1848, the law relating to wagers that was in force in British India was the common law 
of England. The Judicial Committee in Ramloll Thackoorseydass v. Soojumnull Dhond- 
mull? expressly ruled that the common law of England was in force in India and 
under that law an action might be maintained on a wager. The wager dealt with in 


that case was upon the average price which opium would fetch at the next Govern- 
ment sale at Calcutta. Lord Campbell in rejecting the plea that the wager was 
illegal observed at page 349 : : . 

‘© The Statute, 8 & g9. Vict. c. 109, does not extend to Incia, and although both parties cn the 
record are Hindoos, no peculiar Hindoo Law is alleged to exist upon the subject; therefore this case 
m ust be decided by the common law of England.” 

It is a direct decision on the point now mooted before us and it is in favour of the res- 
pondents. Again the Privy Council considered a similar question in . Doolubdas 
Pettamberdass v. Ramloll Thackoorseydass and others’. ‘There again the wager was upon 
the price that the Patna opium would fetch at the next Government sale at Calcutta. 
There the plaintiff instituted a suit in the Supreme Court of Bombay in January, 
1847, to recover the money won on a wager. After the suit was filed, Act XXI of 
1848 was passed by the Indian Legislature whereunder all agreements whether made 
in speaking, writing, or otherwise, by way of gaming or wagering, would be null and 
void and no suit would be allowed in any Court of Law or Equity for recovering any 
sum of money or valuable thing alleged to be won on any wager. This section was 
similar in terms to that of section 18 of the Gaming Act, 1845. Their Lordships held 
that the contract was not void and the Act XXI of 1848 would not invalidate the con- 
tracts entered into before the Act came into force. Adverting te the next argument 
that under Hindu Law such contracts were void, they restated their view expressed in 
Ramloll Thackoorseydass v. Soojumnull Dhondmull’ thus at page 127 : 


“Their Lordships have already said that they are not satisfied from the authorities referred to, 
that such is the law among the Hindus.........- ”? 
The Judicial Committee again restated the law in similar terms in Raghoonauth Sahot 
Chotayloll v. Manickchund and Kaisreechund*, There the Judicial Committee held that 
a wagering contract in India upon the average price opium would fetch at a future 
Government sale, was legal and enforceable before the passing of the Legislative 


Act No. XXI of 1848. 


The aforesaid three decisions of the Privy Council clearly establish the legal 
position in India before the enactment of the Act XXI of 1848, namely, that wager-- 
ing contracts were governed by the common law of England and were not void and. 
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therefore enforceable in Courts. They also held that the Hindu Law did not 
prohibit any such wagers. 


The same view was expressed by the Indian Courts in cases decided after the 
enactment of the Contract Act. An agent who paid the amount of betting lost by 
‘him was allowed to recover the same from his principal in Pringle v. Jafar Khan}, 
The reason for that decision is given at page 445: 


“There was nothing illegal in the contract ; betting at horse-races could not be said to be illegal 
in the sense of tainting any transaction connected with it. This distinction between an agreement 
which is only void and one in which the consideration is also unlawful is made in the Contract Act. 
Section 23 points out in what cases the consideration of an agreement is unlawful, and in such cases. 
the agreement is also void, that is, not enforceable at law. Section 30 refers to cases in which the 
agreement is only void, though the consideration is not necessarily unlawful. There is no reason why 
the plaintiff should not recover the sum paid by him............ Ta 


In Shibho Mal v. Lachman Das# an agent who paid the losses on the wagering transac- 
tions was allowed to recover the amounts he paid from his principal. In Beni Madho 
Das v. Kaunsal Kishore Dhusar?, the plaintiff who lent money to the defendant to 
enable him to pay off a gambling debt was given a decree to recover the same from the 
defendant. Where two partners entered into a contract of wager with a third party 
and one partner had satisfied his own and his co-partner’s liability under the contract, 
the Nagpur High Court, in Md. Gulam Mustafakhan v. Padamsi4, held that the 
partner who paid the amount could legally claim the other partner’s share of the 
loss. The learned Judge reiterated the same principle accepted in the decisions 
cited supra, when he, said at page 49 : 


The said decisions were based upon ‘the well-settled principle that a wagering contract 
was only void, but not illegal, and therefore a collateral contract could be enforced. 


Before closing this branch of the discussion, it may be convenient to consider 
a subsidiary point raised by the learned counsel for the appellant that though a 
contract of partnership was not illegal, in the matter of accounting, the loss paid by 
one of the partners on wagering transactions, could not be taken into consideration. 
Reliance is placed in support of this contention on Chitty’s Contract, page 495, 
paragraph 908, which reads : 


“ Inasmuch as betting is not in itself illegal, the law does not refuse to recognise a partnership 
formed for the purpose of betting. Upon the dissolution of such a partnership an account may be 
ordered. Each partner has a right to recover his share of the capital subscribed, so far as it has not 
been spent ; but he cannot claim an account of profits or repayments of amounts advanced by him 
which have actually been applied in paying the bets of the partnership.” 


In support of this view, two decisions are cited. They are: Thwaites v. Coulthwaite® 
and Saffery v. Mayer®. The first case has already been considered by us. There, 
Chitty, J., in giving a decree for account left open the question of the legality of 
certain transactions till it arose on the.taking of the account. Far from helping the 
appellant, the observations and the actual decision in that case support the respon- 
dents’ contention. The reservation of the question of particular transactions pre- 
sumably related only to the transactions prohibited by the Betting Act, 1853. Such 
of the transactions which were so prohibited by the Betting Act would be illegal and 
therefore the contract of partnership could not operate on such transactions. The 
case of Saffery v. Mayer® related to a suit for recovery of money advanced by one 
person to another for the purpose of betting on horses on their joint account. The 
appellate Court held that by reason of the provisions of the Gaming Act, 1892, the 
action was not maintainable. This decision clearly turned upon the provisions of 
the Gaming Act, 1892. Smith, M.R., observed that the plaintiff paid the money to 
the defendant in respect of a contract rendered null and void and therefore it was 
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not recoverable under the second limb of that section. The other Lord Justices also 
based their Judgments on the express words of the Gaming Act, 1892. It will be 
also interesting to note that the Court of Appeal further pointed out that Chitty, J., 
in Thwaites’ caset in deciding in the way he did omitted to consider the effect of the 
provisions of the Gaming Act, 1892, on the question of maintainability of the action 
before him. The aforesaid passage in Chitty’s Contract must be understood only 
in the context of the-provisions of the Gaming Act, 1892. 


The aforesaid discussion yields the following results : (1) Under the common 
law of England a contract of wager is valid and therefore both the primary con- 
tract as well as the collateral agreement in respect thereof are enforceable ; (2) 
after the enactment of the Gaming Act, 1845, a wager is made void but not illegal 
in the sense of being forbidden by Jaw, and thereafter a primary agreement of 
wager is void but a collateral agreement is enforceable ; (3) there was a conflict on 
the question whether the second part of section 18 of the Gaming Act, 1845, 
would cover a case for the recovery of money or valuable thing alleged to be 
won upon any wager under a substituted contract between the same parties: the 
House of Lords in Hill’s case? had finally resolved the conflict by holding that such a 
claim was not sustainable whether it was made under the original contract of wager 
between the parties or under a substituted agreement between them; (4) under the 
Gaming Act, 1892, in view of its wide and comprehensive phraseology, even collateral 
‘contracts, including partnership agreements, are not enforceable ; (5) section 30 
of the Indian Contract Act is based upon the provisions of section 18 of the Gaming 
Act, 1845, and though a wager is void and unenforceable, it is not forbidden by law 
and therefore the object of a collateral agreement is not unlawful under section 23 
.of the Contract Act ; and (6) partnership being an agreement within the meaning 
-of section 23 of the Indian Contract Act, it is not unlawful, though its object is to 
‘carry on wagering transactions. We, thereforé, hold that in the present case the 
partnership is not unlawful within the meaning of section 23 of the Contract Act. 


Re (ii) —Public Policy: The learned counsel for the appellant contends that 
the concept of public policy is very comprehensive and that in India, particularly 
after independence, its content should be measured having regard to political, social 
and economic policies of a welfare State and the traditions of this ancient country 
reflected in Srutis, Smritis and Nibandas. Before adverting to the argument of the 
learned counsel, it would be convenient at the outset to ascertain the meaning of 
this concept and to note how the Courts in England and India have applied it to 
different situations. Cheshire and Pifoot in their book on “Law of Contract ”, grd 


Edn., observe, at page 280 thus : 

‘The public interests which it is designed to protect are so comprehensive and heterogeneous, 
and opinions as to what is injurious must of necessity vary so greatly with the social and moral 
-convictions, and at times even with the political views, of different Judges, that it forms a treacherous 
-and unstable ground for legal decision..........++ These questions have agitated the Courts in the 
-past, but the present state of the law would appear to be reasonably clear. Two observations may 
be made with some degree of assurance. 

First, although the rules already established by precedent must be moulded to fit the new condi- 
tions of a changing world, it is no longer legitimate for the Courts to invent a new head of public 
policy. A Judge is not free to speculate upon what, in his opinion, is for the good of the community. 
‘He must be content to apply, either directly or by way of analogy, the principles laid down in 
-previous decisions. He must expound, not expand, this particular branch of the law. 

Secondly, even though the contract is one which prima facie falls under one of the recognized 
heads of public policy, it will not be held illegal unless its harmful qualities are indisputable. The 
doctrine, as Lord Atkin remarked in a leading case, ‘ should only be invoked in clear cases in which 
the harm to the public is substantially incontestable, and does not depend upon the idiosyncratic 
‘inferences of a few judicial minds........ In popular language. ...the contract should be given 
the benefit of the doubt’ ”’. 


Anson in his ‘ Law of Contract? states the same rule thus, at page 216 : 


“Jessel, M.R., in 1875, stated a principle which is still valid for the Courts when he said: ‘You 
‘have this paramount public policy to consider, that you are not lightly to interfere with the freedom 
of contract’ ; and itisin reconciling freedom of contract with other public interests which are regarded 
as of not less importance that the difficulty in these cases arises.......- 
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We may say, however, that the policy of the law has, on certain subjects, been worked into a 
set of tolerably definite rules. The application of these to particular instances necessarily varies. 
with the conditions of the times and the progressive development of public opinicn and morality, 
but, as Lord Wright has said, ‘public policy, like any oher brach of the Common Law, ought to 
be, and I think is, governed by the judicial use of precedents. If it is said that rules of public 
policy have to be moulded to suit new conditions of a changing world, that is true; but the same 
is true of the principles of the Common Law generally.” 


In Halsbury’s Laws of England, grd edition, volume 8, the doctrine is stated, at 
page 130, thus : 


“ Any agreement which tends to be injurious to the public or against the public good is void as. 
being contrary to public policy............ It seems, however, that this branch of the law will not 
be qxtended. The determination of what is contrary to the so-called policy of the law necessarily 
varies from time to time. Many transactions are upheld now which in a former generation would 
have been avoided as contrary to the supposed policy of the Jaw. The rule remains, but its applica- 
tion varies with the principles which for the time being guide public opinion.” 


A few of the leading cases on the subject reflected in the authoritative statements 
of law by the various authors may also be useful to demarcate the limits of this 
illusive concept. 


Parke, B., in Egerton v. Brownlow1, which is a leading judgment on the subject, 
describes the doctrine of public policy, thus at page 123 : 


“< Public policy ° is a vague and unsatisfactory term, and calculated to lead to uncertainty and 
error, when applied to the decision of legal rights ; it is capable of being understood in different 
senses ; it may, and does, in its ordinary sense, mean ‘ political expedience ’, or that which is best 
for the common good of the community; and in that sense there may be every variety of opinion, 
according to education, habits, talenis, and dispositicns of each person, who is to decide whether an 
act is against public policy or not. To allow this to be a ground of judicial decision, would lead to 
the greatest uncertainty and confusion. It is the province of the statesman, and not the lawyer, to 
discuss, and of the Legislature to determine, what is best for the public good, and to provide for it 
by proper enactments. It is the province of the Judge to expound the law only ; the written from 
the statutes ; the unwritten or, common law from the decisions of our predecessors and of our exist- 
ing Courts from text-writers of acknowledged authority, and upon the principles to be clearly deduced 
from them by sound reason and just inference; not to speculate upon what is the best, in his opinion, 
for the advantage of the community. Some of these decisions may have no doubt been founded upon 
the prevailing and just opinions of the public good; for instance, the illegality of covenants in res- 
traint of marriage or trade. They have become a part of the recognised Jaw, and we are therefore 
bound by them, but we are not thereby authorised to establish as law everything which we may think 
for the public good, and prohibit everything which we think otherwise.’ 


In Janson v. Driefontein Consolidated Mines, Ltd.*, an action raised against British 
underwriters in respect of insurance of treasures against capture during its transit 
from,a foreign state to Great Britain was resisted by the underwriters on the ground 
that the insurance was against public policy. The House of Lords rejected the plea. 
Earl of Halsbury, L.C., in his speech made weighty observations which may usefully 
be extracted. The learned Lord says, at page 491 : 


“In treating of various branches of the law learned persons have analysed the sources of the 
law, and have sometimes expressed their opinion that such and such a provision is bad because it 
is contrary to public policy ; but I deny that any Court can invent a new head of public policy; 
so a contract for marriage brokerage, the creation of a perpetuity, a contract in restraint of trade, a 
gaming or wagering contract, or, what is relevant here, the assisting of the King’s enemies, are all 
undoubtedly unlawful things; and you may say that it is because they are contrary to public policy 
they are unlawful; but it is because these things have been either enacted or assumed to be by the 
common law unlawful, and not because a Judge or Court have a right to declare that such and such 
things are in his or their view contrary to public policy. Of course, in the application of the prin- 
ciples here insisted on, it is inevitable that the particular case must be decided by a Judge; he must 
find the facts, and he must decide whether the facts so found do or do not come within the princi- 
ples which I have endeavoured to describe—that is, a principle of public policy, recognised by 
the law which the suggested contract is infringing, or is supposed to infringe.” 


These observations indicate that the doctrine of public policy is only a branch of 
common law and unless the principle of public policy is recognized by that law, 
Court cannot apply it to invalidate a contract. Lord Lindley in his speech at page 
507, pointed out that public policy is a very unstable and dangerous foundation 
on which to build until made safe by decision. A promise made by one spouse, 
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after a decree nisi for the dissolution of the marriage has been pronounced, to marry 
a third person after the decree has been made absolute is not void as being against 
public policy : see Fender v. St. John Mildmay!. In that case Lord Atkin states the 
scope of the doctrine thus, at page 12: 


“In popular language, following the wise aphorism of Sir George Jessel cited above, the contract 
should be given the benefit of the doubt. 


But there is no doubt that the rule exists. In cases where the promise to do something contrary 
to public policy which for short I will call a harmful thing, or where the consideration for the pro- 
mise is the doing or the promise to do a harmful thing a Judge, though he ison slippery ground, at 
any rate has a chance of finding a footing....... But the doctrine does not extend only to karm- 
ful acts, it has to be applied to harmful tendencies. Here the ground is still less safe and more - 
treacherous,” 


Adverting to the observation of Lord Halsbury in Janson v. Driefontein Consolidated 
Mines, Lid., Lord Atkin commented thus, at page 11 : 


EET Lord Halsbury indeed appeared to decide fhat the categories of public policy 


view received the express assent of the other members of the House ; and it seems to me, with 


respect, too rigid. On the other hand, it fortifies the serious warning illustrated by the passages 


minds.” ; 


Lord Thankerton summarised his view in the following terms, at page 23 : 


- Tn the first place, there can be little question as to the proper function’of the Courts in questions 
of public policy. Their duty is to expound, and not to expand, such policy. ‘That does not mean 
that they are precluded from applying an existing principle of public policy to a new set of circum- 
stances, where such circumstances are clearly within the scope of the policy. Such a case might well 
arise in the case of safety of the State, for instance. But no such case is suggested here. Further 
the Courts must be watchful not tq be influenced by their view of what the principle of public policy 
or its limits, should be.” 4 


Lord Wright, at page 38, explains the two senses in which the words “ public policy ” 
are used : 


“In one sense every rule of law, either common law or equity, which has been laid down by 

the Courts, in that course of judicial legislation which has evolved the law of this country, has been 
based on considerations of public interest or policy. In that sense Sir George Jessel, M. R., referred 
to the paramount public policy that people should fufil their contracts. But public policy in the 
narrower sense means that there are considerations of public interest which require the Courts’ to 
depart from their primary function of enforcing contracts, and exceptionally to refuse-to enforce 
them. Public policy in this sense is disabling.” 
Then the noble Lord proceeds to lay down the following principles on which a 
Judge should exercise this peculiar and exceptional jurisdiction : (1) It is clear that 
public policy is not a branch of law to be extended; (2) it is the province of the Judge 
to expound the law only ; (3) public policy, like any other branch of the common 
law, is governed by the judicial use of precedents ; and (4) Courts apply some re- 
cognised principles to the new conditions, proceeding by way of analogy and accord- 
ing to logic’ and convenience, just as Courts deal with any other rule of the common 
law. The learned Lord on the basis of the discussion of case-law on the subject 
observes, at page 40: : 


« Itis true that it has been observed that certain rules of public policy have to be moulded to 
suit new conditions of a changing world : but that is true of the principles of common law generally. 
I find it difficult to conceive that in these days any new head of public policy could be discovered.” 


The observations of the aforesaid Law Lords define the concept of public policy 
and lay down the limits of its application in the modern times. In short, they state 
that the rules of public policy are well-settled and the function of the Courts is only 
to expound them and apply them to varying situations. While Lord Atkin does not . 


—_——— 
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accept Lord Halsbury’s dictum that the categories of public policy are closed, he 
gives a warning that the doctrine should be invoked only in clear cases in which the 
harm to the public is substantially incontestable, Lord Thankerton and Lord Wright 
seem to suggest that the categories of public policy are well-settled and what the Courts 
at best can do is only to apply the same to new set of circumstances, Neither of them 
excludes the possibility of evolving a new head of public policy in a changing world, 
but they could not conceive that under the existing circumstances any such head 
could be discovered. 


Asquith, L.J., in Monkland v. Jack Barclay Lid., restated the law crisply, at 
page 723 : 

“©The Courts have again and again said, that where a contract does not fit into one or other 

of these pigeon-holes but lies outside this charmed circle, the Courts should use extreme reserve in 


holding a contract to be void as against public policy, and should only do so when the contract is 
incontestably and on any view inimical to the public interest.” 


The Indian cases also adopt *he same view. A division bench of the Bombay High 
Court in Shrinivas Das Lakshminarayan v. Ram Chandra Ramrattandas* observed at page 


20: 


“It is no doubt open to the Court to hold that the consideration or object of an agreement is 
unlawful on the ground that it is opposed to what the Court regards as public policy. This is laid down 
n section 23 of the Indian Contract Act and in India therefore it cannot be affirmed as a matter of 
law as was affirmed by Lord Halsbury in Janson v. Driefontein Consolidated Mines, Limited®, that no 
Court can invent a new head of public policy, but the dictum of Lord Davey in the same case that 
“ public policy is always an unsafe and treacherous ground for legal decision ° may be accepted as a 
sound cautionary maxim in considering the reasons assigned by the learned Judge for his decision.” 


The same view is corifirmed in Bhagwant Genuji Girme v. Gangabisan Ramgopal* and 
Gopi Tihadi v. Gokhei Panda®. The doctrine of public policy may be summarized 
thus : Public policy or the policy of the law is an illusive concept ; it has been describ- 
ed as “untrustworthy guide”, “variable quality”, “ uncertain one”, “unruly horse ”, 
etc.; the primary duty of a Court of Law is to enforce,a promise which the parties 
have made and to uphold the sanctity of contracts which form the basis of society, 
but in certain cases, the Court may relieve them of their duty on a rule founded on 
what is called the public policy ; for want of better words Lord Atkin describes that 
something done contrary to public policy is a harmful thing, but the doctrine is ex- 
tended not only to harmful cases but also to harmful tendencies ; the doctrine of 
public policy is only a branch of common law, and just like any other branch of 
common law, it is governed by precedents; the principles have been crystallized 
urider different heads and though it is permissible for Courts to expound and apply 
them to different situations, it should only be invoked in clear and incontestable cases 
of harm to the public ; though the heads are not closed and though theoretically it 
may be permissible to evolve a new head under exceptional circumstances of a chang- 
ing world, it is advisable in the interest of stability of society not to make any attempt 
to discover new heads in these days. 


This leads us to the question whether in England or in India a definite principle 
of public policy has been evolved or recognized invalidating wagers. So far as 
England is concerned, the passages from text-books extracted and the decisions 
discussed in connection with the first point clearly establish that there has never been 
such a rule of public policy in that country. Courts under the common law of 
England till the year 1845 enforced such contracts even between parties to the 
transaction, They held that wagers were not illegal. After the passing of the 
English Gaming Act, 1845 (8 & g Vict. c. 109) such contracts were declared void, 
Even so, the Courts held that though a wagering contract was void, it was not illegal 
and therefore an agreement collateral to the wagering contract could be enforced. 
Only after the enactment of the Gaming Act, 1892 (55 Vict. c. 9) the collateral con- 
tracts also became unenforceable by reason of the express words of that Act. Indeed, 








1 All E.R. 714. 4 
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in some of the decisions cited supra the question of public policy was specifically rais- 
ed and negatived by Courts. See Thacker v. Hardy1, Hyams v. Stuart King? and 
Michael Jeffrey © Company v. Bamford*. It is therefore abundantly clear that the 


common law of England did not recognize any principle of public policy declaring 
wagering contracts illegal. 


The legal position is the same in Indian. The India Courts, both before and 
after the passing of the Act XXI of 1848 and also after the enactment of the Contract 
Act, have held that the wagering contracts are not illegal and the collateral contracts 
in respect of them are enforceable. We have already referred to these in dealing 
with the first point and we need not cover the ground once again, except to cite a 
passage from the decision of the Judicial Committee in Ramloll Thackoorseydass. v. 
Sogjunmull Dhondmull*, which is directly in point. Their Lordships in considering 
the applicability of the doctrine of public policy to a wagering contract observed at 
page 350: : 

“We are of opinion, that, although, to a certain degree, it might create a temptation to do what 

was wrong, we are not to presume that the parties would commit a crime ; and as it did not interfere 
with the performance of any duty, and as if the parties were not induced by it to commit a crime, 
neither the interests of individuals or of the Government could be affected by it, we cannot say that 
it is contrary to public policy.” 
There is not a single decision after the above cited case, which was decided in 1846, 
up to the present day wherein the Courts either declared wagering contracts as illegal 
or refused to enforce any collateral contract in respect of such wagers, on the ground 
of public policy. It may, therefore, be stated without any contradiction that the 
common law of England in respect of wagers was followed in India andit has always 
been held that such contracts, though void after the Act of 1848, were not illegal. 
Nor the legislatures of the States excepting Bombay made any attempt to bring the 
law in India in line with that obtaining in England after the Gaming Act, 1892. The 
Contract Act was passed in the year 1872. At the time of the passing of the Contract 
Act, there was a Central Act, Act XXI of 1848, principally based on the English 
Gaming Act, 1845. There was also the Bombay Wagers (Amendment) Act, 1865, 
amending the former Act in terms analogous to those later enacted by the Gaming 
Act, 1892. Though the Contract Act repealed the Act XXI of 1848, it did not 
incorporate in it the provisions similar to those of the Bombay Act; nor was any 
amendment made subsequent to the passing of the English Gaming Act, 1892. The 
legislature must be deemed to have had the knowledge of the state of law in 
England, and, therefore, we may assume that it did not think fit to make wagers 
illegal or to hit at collateral contracts. The policy of law in India has therefore 
been to sustain the legality of wagers. 


The history of the law of gambling in India would also show that though gaming 
in certain respects was controlled, it has never been absolutely prohibited. The 
following are some of the Gambling Acts in India: The Public Gambling Act (III of 
1867) ; The Bengal Public Gambling Act (II of 1867) ; The Bombay Prevention of 
Gambling Act (IV of 1887) ; Madhya Bharat Gambling Act (LI of 1949) ; Madhya 
Pradesh Public Gambling Act ; Madras Gambling Act (III of 1930) ;. The Orissa 
Prevention of Gambling Act (XVII of 1955) ; the Punjab Public Gambling Act 
(IIT of 1867) ; the Rajasthan Public Gambling Ordinance (Ordinance XLVIII of 
_ 1949) and the U.P. Public Gambling Act. These Acts do not prohibit gaming 

in its entirety, but aim at suppressing gaming in private houses when carried on for 
profit or gain of the owner or occupier thereof and also gaming in public. Gaming 
without contravening the provisions of the said Acts is legal. Wherever the State 
intended to declare a particular form of gaming illegal, it made an express statute to 
that effect : See section 29-A of the Indian Penal Code. In other respects, gaming 
and wagering are allowed in India. Itis also common knowledge that horse races 
are allowed throughout India and the State also derives revenue therefrom. 





1. L.R. (1878) 4 Q.B. 685. 3. L.R. (1921) 2 K.B. 351. 
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The next question posed by the learned counsel for the appellant is whether un- 
der the Hindu Law it can be said that gambling contracts are held to be illegal. . The 
learned counsel relies upon the observations of this Court in The State of Bombay v. 
R.M.D. Chamarbaugwala, The question raised in that case was whether the Bombay 
Lotteries and Prize Competition Control and Tax (Amendment) Act of 1952 extend- 

_ing the definition of “prize competition” contained in section 2 (1) (d) of the Bombay 

Lotteries and Prize Competition Control and Tax Act of 1948, so as to include prize 
competition carried on through newspapers printed and published outside the State, 
was constitutionally valid. It was contended, inéer alia, that the Act offended the 
fundamental right of the respondents, who were conducting prize competitions, under 
Article 19 (1) (g) of the Constitution and also violated the freedom of inter-State trade 
under Article 301 thereof. This Court held that the gambling activities in their 
very nature and essence were extra-commercium and could not either be trade or 
commerce within the meaning of the aforesaid provisions and therefore neither the 
fundamental right of the resppndents under Article 19 (1) (g) or their rights to freedom 
of inter-State trade under Article gor is violated. In that context Das, ©. J., has 
collected all the Hindu Law texts from Rig Veda, Mahabharata, Manu, Brihaspati, 
Yagnavalkya, etc., at pp. 922-923. It is unnecessary to restate them here, but it is 
clear from those tetxts that Hindu sacred books condemned gambling in unambiguous 
terms. But the question is whether those ancient text-books remain only as pious 
wishes of our ancestors or whether they were enforced in the recent centuries. All the 
branches of the Hindu Law have not been administered by Courts in India ; only 
questions regarding succession, inheritance, marriage, and religious usages and insti- 
tutions are decided according to the Hindu Law, except in so far as such law has been 
altered by legislative enactment. Besides the matters above referred to, there are 
certain additional matters to which the Hindu Law is applied to the Hindus in some 
cases by virtue of express legislation and in others on the principle of justice, equity and 
good conscience. ‘These matters are adoption, guardianship, family relations, wills, 
gifts and partition. As to these matters also the Hindu Law is to be applied subject 
to such alterations as have been made by legislative enactments. See Mulla’s Hindu 
Law, para. 3, page 2. In other respects the ancient Hindu Law was not enforced in 
Indian Courts and it may be said that they became obsolete. Admittedly there has 
not been a single instance in recorded cases holding gambling or wagering contracts 
illegal on the ground that they are contrary to public policy as they offended the 
principles of ancient Hindu Law. In the circumstances, we find it difficult to im- 
port the tenents of Hindu Law to give a novel content to the doctrine of public policy 
in respect of contracts of gaming and wagering. 


To summarize : The common law of England and that of India have never 
struck down contracts of wager on the ground of public policy ; indeed they have 
always been held to be not illegal nowithstanding the fact that the statute declared 
them void. Even after the contracts of wager were declared to be void in England, 
collateral contracts were enforced till the passing of the Gaming Act of 1892, and in 
India, except in the State of Bombay, they have been enforced even after the passing 
of the Act XXI of 1848, which was substituted by section 30 of the Contract Act. 
The moral prohibitions in Hindu Law texts against gambling were not only 
not legally enforced but were allowed to fall into desuetude. In practice, though 
gambling is controlled in specific matters, it has not been declared illegal and there 
is no law declaring wagering illegal. Indeed, some of the gambling practices are a 
_ perennial source of income to the State. In the circumstances it is not possible to 

hold that there is any definite head or principle of public policy evolved by Courts or 
laid down by precedents which would directly apply to wagering contracts. Even if 
it is permissible for Courts to evolve a new head of public policy under extraordinary 
circumstances giving rise to incontestable harm to the society, we cannot say that 
wager is one of such instances of exceptional gravity , for it has been recognized for 
centuries and has been tolerated by the public and the state alike. Ifit has any such 
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tendency, it is for the legislature to make a law prohibiting such contracts and declar- 
ing them illegal and not for this Court to resort to judicial legislation. 


Re. Point (iii)—Jmmorality——The argument under this head is rather broadly 
stated by the learned counsel for the appellant. The learned counsel attempts to draw 
an analogy from the Hindu Law relating to the doctrine of pious obligation of sons 
to discharge their father’s debts and contends that what the Hindu Law considers to 
be immoral in that context may appropriately be applied to a case under section 23 
of the Contract Act. Neither any authority is cited nor any legal basis is suggested for 
importing the doctrine of Hindu Law into the domain of contracts. Section 23 of the 
Contract Act is inspired by the common law of England and it would be more tiseful 
to refer to the English Law than to the Hindu Law texts dealing with a different 
matter. Anson in his Law of Contracts states at page 222 thus: 


“The only aspect of immorality with which Courts of Law have dealt is sexual immorality ide ech 


Halsbury in his Laws of England, grd Edn., Vol. 8, makes a similar statement, at 
page 138: 


* A-contract which is made upon an immoral consideration or for an immoral purpose is un- 
enforceable, and there is no distinction in this respect between immoral and illegal contracts. The 
immorality here alluded to is sexual immorality.’ 


In the Law of Contract by Cheshire and Pifoot, grd Edn., it is stated at page 279 : 


‘* Although Lord Mansfield laid it down that a contract contra bonos mores is illegal, the law in this 
connection gives no extended meaning to morality, but concerns itself only with what is sexually 
reprehensible,” . 


In the book on the Indian Contract Act by Pollock and Mulla it is stated at page 
157: PER 

“The epithet ‘immoral’ points, in legal usage, to conduct or purposes which the State, though 
disapproving them, is unable, or not advised, to visit with direct punishment.” 
The learned authors confined its operation to acts which are considered to be immoral 
according to the standards of immorality approved by Courts. The case-law both 
in England and India confines the operation of the doctrine to sexal immorality. To 
cite only some instances ; settlements in consideration of concubinage, contracts of 
sale or hire of things to be used in a brothel or by a prostitute for purposes incidental 
to her profession, agreements to pay money for future illicit cohabitation, promises. 
in regard to marriage for consideration, or contracts facilitating divorce are all 
held to be void on the ground that the object is immoral. 


The word “immoral ” is a very comprehensive word. Ordinarily it takes in 
every aspect of personal conduct deviating from the standard norms of life. It may 
also be said that what is repugnant to good conscience is immoral. Its varying con- 
tent depends upon time, place and the stage of civilisation of a particular society. 
In short, no universal standard can be laid down and any Jaw based on such fluid 
concept defeats its own purpose. The provisions of section 23 of the Contract Act 
indicate the legislative intention to give it a restricted meaning. Its juxtaposition with 
an equally illusive concept, . public policy, indicates that it is used in a restricted sense; 
otherwise there would be overlapping of the two concepts. In its wide sense what is 
immoral may be against public policy, for public policy covers political, social and 
economic ground of objection. Decided cases and authoritative text-book writers, 
therefore, confined it, with every justification, only to sexual immorality. The other 
limitation imposed on the word by the statute, namely, ‘Courts consider immoral”, 
brings out the idea that it is also a branch of the common law like the doctrine of 
public policy and, therefore, should be confined to the principles recognized and 
settled by Courts. Precedents confine the said concept only to sexual immorality and 
no’case has been brought to our notice where it has been applied to any head other 
than sexual immorality. In the circumstances, we cannot evolve a new head so as to 
bring in wagers within its fold. 
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. Lastly it is contended by the learned counsel for the appellant that wager is 
extra-commercitm and therefore there cannot be in law partnership for wager within 
the meaning of section 4 of the Partnership Act; for partnership under that section is 
relationship between persons who have agreed to share the profits of a business. 
Reliance is placed in respect of this contention on the decision of this Court in The 
State of Bombay v. R. M. D. Chamarbaugwala\, This question was not raised in the 
pleadings. No issue was framed in respect of it. No such case was argued before 
the learned Subordinate Judge or in the High Court; nor was this point raised in the 
application for certificate for leave to appeal to the Supreme Court filed in the High 
Court. Indeed, the learned advocate appearing for the appellant in the High Court 
stated that his client intended to raise one question only, namely, whether the partner- 
ship formed for the purpose of carrying on a business in differences was illegal within 
the meaning of section 23 of the Contract Act. Further this plea was not specifically 
disclosed in the statement of case filed by the appellant in this Court. If this conten- 
tion had been raised at the earliest point of time, it would have been open to the 
respondents to ask for a suifable amendment of the plaint to sustain their claim. 
In the circumstances, we do not think that we could with justification allow the 
appellant to raise this new plea for the first time before us, as it would cause 
irreparable prejudice to the respondents. We express no opinion on this point. 


For the foregoing reasons we must hold that the suit partnership was not unlawful 
within the meaning of section 23 of the Indian Contract Act. 


In the result, the appeal fails and is dismissed with costs. 
š oa Appeal dismissed. 
SUPREME COURT OF INDIA. 
, (Civil Appellate Jurisdiction). 
Present:— B. P. SINHA, J. L, Kapur anD M. HmayarTutrag, JJ. 


Ram Dial .. Appellaut* 
V. 
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Representation of the People Act (XLT of 1951), Section 123 (2)—Scope—Undue influence—Religious 
leader issuing farman to his followers to vote for particular candidate—If election rendered void. 


A religious leader has a right to exercise his influence in favour of any particular candidate by 
voting for him and by canvassing votes of others for him. He has a right to express his opinion on 
the individual merits of the candidates. Such a course of conduct cn his part, willonly be a use of 
his great influence amongst a particular section of the voters in the constituency ; but it will amount 
to an abuse of his great influence if the words he uses in a document, or utters in his speeches, leave 
no choice to the persons addressed by him, in the exercise oftheir electoral rights. Ifthe religious 
head had said that he preferred one candidate to the other candidate, because, in his cpinion, he was 
more worthy of the confidence of the electors for certain reasons good, bad or indifferent, and 
addressed words to that effect to persons who were amenable to his influence, he would be within 
his rights, and his influence however great, could not be said to have been misused. 


But where, as in the instant case, the religious leader practically left no free choice to (his followers) 
electors, not only by issuing a hukum or farman but also by his speechcs, to the effect that they must 
vote for a particular candidate, implying that disobedience of his mandate would carry divine dis- 
pleasure or spiritual censure the case is clearly brought within the purview of the second paragraph 
of the Proviso to section 123 (2) of the Representation of the People Act, 1951. 


Appeal from the Judgment and Order, dated the 25th November, 1958, of the 
Punjab High Court in F.A.O. No. 173 of 1958. 
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M. C. Setalvad, Attorney-General for India (V. A. Syed Mohammud and: 
M. K. Ramamurthi, Advocates, with him), for Respondent No. 1. 


R. H. Dhebar, Advocate, for Respondent No. 3. 


The Judgment of the Court was delivered by 


Sinha, J.—When the hearing of the appeal had been concluded on March 
18, 1959, we had informed the parties, as also the counsel for the Election Com-- 
mission of India, that the appeal is dismissed with costs, and that the reasons- 
would follow. We now proceed to give our reasons. 


This is an appeal on a certificate of fitness granted by the High Court of 
Judicature for the State of Punjab at Chandigarh, against the judgment and’ 
order, dated November 25, 1958, of that Court, dismissing an appedl against 
the order of the Election Tribunal, Hissar, dated September 14, 1958, setting 
aside the appellant’s election to the Punjab Legislative*Assembly. The appellant 
was the successful candidate from the general seat which was a double-member 
constituency of Sirsa, the other successful candidate being a Harijan candidate— 
respondent No. 2 in this Court. The first respondent contested the general seat. 
The Election Commission of India was added as the third respondent by an order- 
of this Court, dated February 27, 1959, when this Court was moved in the stay- 
matter. This Court directed the case itself to be heard before the date fixed 
for the fresh election as a result of the order of the Election Tribunal. 


It appeats that for the double-member constituency of Sirsa, there were a 
large number of candidates. One of the two seats was reserved for members of 
the scheduled castes. After the usual withdrawals, sixteen candidates were left 
in the field to contest the two seats, eight candidates being, for the general seat, 
and the other eight, for the reserved seat. We are not here concerned with the 
seat reserved for members of the scheduled castes. In respect of the general 
constituency, the appellant secured 27,272 votes, whereas the first respondent 
secured 23,329, as a result of the election which took place on March 12 and 14, 
1957. The result of the election was declared on March 17, 1957. 


The first respondent filed an election petition dn April 28, 1957, challenging 
the election of the appellant. The election was challenged on a large number of 
grounds—practically exhausting all available grounds under the election law—’ 
but as a result of the findings of the Election Tribunal and of the High Court, 
we are only concerned with the allegations relating to “corrupt practices”, con- 
tained in sub-paras. (i) to (iii) of para. 13-B of the election petition, which 
formed the basis for issue No. 4. The relevant allegations may be stated in 
extenso in the words of the election petition, as under :— 


“*(B) The respondent No. 1 himself, his agents and other perscns with the ccnsent cf the res- 
pondent No. 1 and his agents have committed the corrupt practice cf uncce influence Ly inteiferings. 
directly or indirectly with the free exercise of the electoral right cf the clectcis cf iris ccnstitvency. 
The known details of these corrupt practices are given in the varicus clauses uncer the sub- 


paragraph :— 


(i) Sat Guru Maharaj Partap Singh of Jiwan Nagar, the religious head of Namdharis secs 
of the Sikhs had some personal grievanccs against Shri Devi Lal of Chautala a prominent Congrest 
Leader of the constituency, and the chiefsupperter of the petilicrcr at tris election. Respondent No. 
1 fully knowing of this grievance of the Sat Guru appreached him and through him also approached 
Maharaj Charan Singh of Sikanderpur the religious head of the Radha Swami Samaj and got issued 
Farmans (orders) by both these religious heads to their followers in this constituency to the effect that 
their Dharma required them to whole-heartedly support respondent No.1 and to oppose the candi-- 
dature of the petitioner and that if any of the followers dared to act against their Farmans, thewrath 
of the aforementioned Gurus would fall upon him and he would te the object of Divine displeasure. 
These Farmans of the two Gurus were orally conveyed, through the * Subas’ of Namdharis, Shri 
Bir Singh the son of Sat Guru Partap Singh and Naginder Singh and Shri Parshotam Singh followers 
of Guru Charan Singh, throughout the Constituency wherever the followers of these two sects resided 
from the day of withdrawal till the polling began, during their canvassing tours for respondent No. 1,. 
Shri Bir Singh, Parshotam Singh and Naginder Singh aforesaid and Sant Teja Singh M.L.C., in 


Tj RAM DIAL v. SANT LAL (Sinha, F} IOI 


Diwans held in the various villages and towns of the Constituency during their canvasisng tour, 
besides repeating these ‘ Farmans’ of the two Gurus also threatened the followers with expulsion 
‘from the sect and Samaj if they went against the wish of the Gurus in this matter. 


(ii) That Sat Guru Partap Singh himself in the presence of respondent No. 1 in the Big-Diwan 
of his followers held on the 26th of February, 1957, at Sirsa in Radha Swami Sat-Sangh Hall, preached 
-and commanded all those present that it was the primary Dharma of all his follcwers to help the 
‘candidature of respondent No. 1 and to oppose the petitioner with all their might by giving their 
‘own votes and by canvassing among their area of influence in the constituency. The Sat Guru him 
self held Diwans at villages Tharaj on the 6th of March, 1957, at village Bhiwan on the 5th March, 
1957, at village Rori on the 6th March, 1957 and at Phaggu on the 6th March, 1957. In these 
-Diwans he besides repeating his Farmans aforesaid also relied upon the strong appeal of his relation- 
ship, he being the son of the daughter of village Tharaj. A very big diwan of his followers also held at 
Khairpur on the 26th February, 1957, for the same purpose where the Sat Guru himself commanded 
this followers in the like tune. : 


(iii) That respondent No. 1 got issued posters in thousands printed on both the sides in Hindi 
and Gurmukhi scripts on the 26th of February, 1957, containing the orders ‘ Farmans’ of Satguru 
Partap Singh under the signatur® of Shri Maharaj Bir Singh son of Satguru Partap Singh. These 
posters were got published at the instance of respondent No. 1 at Bansal Press, Hissaria Bazar, Sirsa. 
“These posters contained in verbatim the orders ‘ Farmans’ of the Satguru to the effect that it was 
the primary Dharma ofevery Namdhariof this constituency to give hisown vote as well as to canvass 
votes of all their acquaintances for Shri Ram Dayal candidate respondent No.1. A copy of the 
poster in original together with its English translation is attached with the petition and mey be 
read as to form its part. These posters were distributed throughout the constituency after the 
same were got printed till the polling day in all the villages where Namdharis reside.” 


In support of all his allegations quoted above, the first respondent adduced 
a large volume of oral evidence, besides some documentary evidence as well. The 
Tribunal came to the conclusion that Maharaj Partap Singh had issued farmans to 
his satsanghis that he, who will not vote for the appellant, would suffer not only 
in this world but in the next also, but it found it not proved that the farmans or 
orders of the two religious heads of the Namdharis and Radhaswamis, were orally 
conveyed through Maharaj Bir Singh, son of Maharaj Partap Singh, Naginder 
Singh and Shri Purshotam Singh, to the followers of the two Gurus in the con- 
stituency, or that they, while conveying the farmans of the Gurus, threatened the 
followers with expulsion from the sect, if they went against the wishes of the 
Gurus, except what Naginder Singh had said in the Diwan at Sirsa and at other 
places. It also recorded the finding that the Diwans were held for the purpose 
of canvassing in favour of the appellant at the time and place mentioned in the 
petition, and that those Diwans were addressed by Maharaj Partap Singh and 
others. It was also found that Maharaj Partap Singh actively supported the 
candidature of the appellant, and addressed his followers on the basis of religion 
and asked them to vote for the appellant, and that all this was done at the instance 
and in the presence of the appellant. It was further found that posters, like 
Exh. P. 1, were issued by the appellant under the authority of Maharaj Bir 
Singh and his father, Maharaj Partap Singh, and widely distributed throughout 
the constituency. The Tribunal also discussed the question as to whether, on 
those findings, the provisions of section 123 (2) of the Representation of the 
People Act, 1951 (which will hereinafter be referred to as ‘the Act’), relating 
to “undue influence”, could be said to have been satisfied; and alternatively, 
whether those findings would bring the case within the provisions of clause (3) 
of section 123 of the Act, relating to systematic appeal on grounds of caste, race, 
community or religion, etc. The Tribunal appeared to be inclined to the view 
that a command in terms of Exh. P. 1, emanating from a religious head, like 
the Sat Guru, to his followers—mostly illiterate and ignorant persons—may well 
be construed as “undue influence”. But alternatively, it also held that even if 
the provisions of clause (2) of section 123 of the Act, had not been satisfied, 
the case had been brought well within the purview of clause (3) of section 123. 
Other issues were either not pressed or were decided against the petitioner in 
that Court. The Tribunal, therefore, declared the appellant’s election void under 
section 100 (1) (b) of the Act. In vtew of the fact that the petitioner had 
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failed to substantiate many of his allegations, the Tribunal directed the parties to 
bear their own costs. 


The appellant preferred an appeal which was heard by a Division Bench 
(Falshaw and Dua, JJ.) of the High Court of Judicature for the State of Punjab 
at Chandigarh. The High Court substantially affirmed the findings of the Elec- 
tion Tribunal on issue No. 4 aforesaid. The High Court also accepted the oral 
evidence adduced on behalf of the respondent, with particular reference to the 
publication and wide distribution of the poster, Exh. P. 1. In the course of 
its judgment, the High Court observed: 

** The language of the mandate and the general background and circumstances of this case in- 
cluding the obvious consciousness of Mahraj Partap Singh and Ram Dial of the probable and likely 
effect of such commands on the illiterate, ignorant and credulous followers of the Maharaj can lead 
but to one conclusion that it was intended to convey to them the threat of divine displeasure and 
spiritual censure if they dared to disobey the farman of their supreme spiritual and religious head.” 
In answer to the contention that the farman had been motivated not by religious 
considerations but by a personal grievance, the High Court did not attach any 
importance to the alleged difference in the motive, and observed: 

s Tf the influence exercised by the religious and spiritual head has ‘the effect of creating in the 
minds of the voters a feeling of divine disapleasure or spiritual censure then whatever the motive, 
the influence would amount to undue influence. The contents of the poster reproduced earlier 
unequivocally establish the mandatory nature of the command. Religious sanction is, in my opinion, 
implicit in it and I think, on a reasonable construction of its contents, it must be held that Maharaj 
Partap Singh intended to convey to his followers who are mostly illiterate, ignorant, credulous and 
and unsophisticated villagers, having blind and implict faith in their religious head that if they did 
not vote for Ram Dial, they would incur divine displeasure and spiritual ceniure. With this class 
of villagers the displeasure of the religious head is usually associated with divine displeasure.” 
Dealing with the scope of section 123 (2), it held that the language of the poster, 
Exh. P. 1, construed in the light of the oral evidence, left the Court in no doubt 
that Maharaj Partap Singh’s farman did necessarily imply divine displeasure and 
spiritual censure for those who chose to disobey the farman. In its view, there- 
fore, the facts, as found, attracted the provisions of section 123 (2) of the Act. 
It also held that the evidence led in the case, established that the meetings addressed 
by Maharaj Partap Singh and others, in support of the election of the appellant, 
induced the belief that the voters would incur divine displeasure or spiritual cen- 
sure if they did not vote in accordance with the mandate issued by the Maharaj, 
thus, clearly establishing the commission of corrupt practice of “undue influ- 
ence’. The High Court also examined the question whether the corrupt practice 
falling under clause (3) of section 123 of the Act, had been established, and 
decided the question in the negative, though not without some hesitation. It fur- 
ther held that the publication of the poster, Exh. P. 2, did not bring the case 
within the purview of section 123 (4) of the Act. In the result, the High Court 
agreed with the conclusion of the Tribunal, declaring the election void, and dis- 
missed the appeal with costs. The appellant applied to the High Court, praying 
for the necessary certificate that the case was a fit one for appeal to this Court, 
and that Court granted the certificate. Hence, this appeal. 


After the decision of the Tribunal and of the High Court, the only question 
tor determination in this appeal, is whether, on the findings of fact recorded, as 
stated above, the corrupt practice of “undue influence”, as defined in section 123 
(2), has been made out. It has been argued on behalf of the appellant that the 
main clause (2) of section 123, is out of the way of the parties in this case, 
because it applies only to threats of injury to person or property and not to what 
may be termed “spiritual undue influence”, which is specifically covered by sub- 
clause (ii) of proviso (a) to clause (2) of section 123. It was further argued 
that the word “deemed” would show that the proviso is by way of an addition 
to the main provision of clause (2) of section 123; that is to say, what was not 
“actually covered*by the main clause (2), has been added to the ambit of the defi- | 
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nition by the proviso. It has further been argued that clause (2) is directed 
against unduly influencing individual voters, and reliance was placed upon the 
cases of Cheltenham, Nottingham? and North Durham®. Reference was also 
made to the observations in “Rogers on Election’’*, and it was argued that an 
electoral right, as defined in section 79 (d) of the Act, is a personal individual 
right, including the right to vote or to refrain from voting at an election. Hence, 
there should have been pleading by the petitioner and finding by the Court on 
evidence that certain named individuals had been subjected to the corrupt practice 
of undue influence. Secondly, in the absence of any such pleading or finding, 
a general allegation of the corrupt practice of undue influence, without reference 
to individuals, is not enough in law to vitiate an election. 


The corrupt practice of undue influence has been defined in clause (2) of 
section 123 of the Act, in these terms :— 


“ (2) Undue influence, that is to say, any direct or indirect interference or attempt to 
interfere on the part of the candidate or his agent, or of any other person, with the consent ofa 
candidate or his election agent, with the free exercise of any electoral right : 


Provided that» 


: (a) without prejudice to the generality of the provisions of this clause any such person as 
is referred to therein who— 

(i) threatens any candidate, or any elector, or any person in whom a candidate or an 
elector is interested, with injury of any kind including social ostracism and excommunication 
or expulsion from any caste or community ; or 


(ii) induces‘or attempts to induce a candidate or an elector to believe that he, or any 
person in whom he is interested, will become or will be rendered an object of divine displeasure 
or spiritual censure, ‘ P 


shall be deemed to interferé with the free exercise of the electoral right of such candidate or 
elector within the meaning of this clause ; 


(b) a declaration of public policy or a promise of public action, or the mere exercise of 
a legal right without intent to interfere with an electoral right, shall not be deemed to be inter- 
ference within the meaning of this clause.” 


It should be observed, at the outset, that the kaw in England, relating to undue 
influence at elections, is not the same as the law in India, as will appear from the 
following definition of “undue influence” contained in section 2 of 46 & 47 Vict. 
c. 51, which substantially re-enacted the former section 5 of 17 & 18 Vict. c. 
102 :— 


“Every person who shall directly or indirectly, by himself or by any other person on his behalf 
make use of or threaten to make use of any force, violence, or restraint, or inflict cr threaten to 
inflict, by himself or by any other person, any temporal or spiritual injury, damage, harm, or loss 
upon or against any person in order to induce or compel such person to vote or refrain from 
voting, or on account of such person having voted or refrained from voting at any electicn, or who 
shall by abduction, duress, or any fraudulent device or contrivance, impede or prevent the free 
exercise ofthe franchise of any elector, or shall thereby compel, induce, or prevail upon any elector 
either to give or to refrain from giving his vote at any election, shall be guilty of undue influence.” 


The words of the English statute, quoted above.lays emphasis_upon the individual 
aspect of the exercise of undue influence. It was with reference to the words of 
that statute, that Bramwell, B., made the following observations in North 
Durham . 

‘© When the language of the Act is examined it will be found that intimidation to be within 
the statute must be intimidation practised upon an individual.” 


The Indian law, on the other hand, does not emphasize the individual aspect of 
the exercise of such influence, but pays regard to the use of such influence as has 








1. (1869) 1 O'M & H. 62, 64. 3. (1874) 2 O'M. & H. 152, 156. 
2. (1869) 1 O'M. & H. 245, 246. e 4. Vol. II, 20th Ed., p. 329. 
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the tendency to bring about the result contemplated in the clause. What is mate- 
rial under the Indian law, is not the actual effect produced, but the doing of such 
acts as are calculated to interfere with the free exercise of any electoral right. 
Decisions of the English Courts, based on the words of the English statute which 
are not strictly in pari materia with the words of the Indian statute, cannot, 
therefore, be used as precedents in this country. 


In the present case, we are not concerned with the threat of temporal in- 
jury, damage or harm. On the pleadings and on the findings of the Tribunal 
and of the High Court, we are concerned with the undue exercise of spiritual 
influence which has been found by the High Court to have been such a potent 
influence as to induce in the electors the belief that they will be rendered objects 
of divine displeasure or spiritual censure if they did not carry out the command 
of their spiritual head. It was argued that Exhibit P-1, on which so much stress 
was laid by the Tribunal and by the High Court, dié not contain any such direct 
threat as would bring the case within the second paragraph of proviso (a) to 
section 123 (2). Exhibit P-1, as officially translated, is in these terms:— 


‘* A command from Shri Sat Guru Sacha Padshah to the Namabaries of Halqa—Sirsa.’’ 


“ Every Namdhari of this Halqa is commanded by Shri Sat Guru that he should make every 
effort for the success of Shri Ram Dayal Vaid, a candidate for the Punjab Vidhan Sabha, by giving 
his own vote and those of his friends and acquaintances, it being our primary duty to make him 
successful in the election. The election symbol of Shri Vaid is a riding horseman. 

(Sd.) Maharaj Bir Singh, 
S/o Sat Gurv Maharaj Pratap Singh, 
Jiwan Nagar (Hissar).” 


We have looked into the original document algo, and we agree with the High 
Court that the crucial words, like kukam of Shri Sat Gutu Sacha Padshah, etc., 
have been printed in very bold letters, conveying the distinct impression to the 
large number of Namdharis, who are voters in the constituency, that it was a 
mandate from their spiritual guru who wielded great local influence amongst 
them, that it was their bounden duty, under the strict orders of their religious 
leader, not only to cast their own votes in favour of the particular candidate, but 
also to exert their influence amongst their friends and acquaintances in favour of 
that candidate; and that any infringement of that mandate had implicit in it 
‘divine displeasure or spiritual censure. 


It was contended on behalf of the appellant that a religious leader has as 
much the right to freedom of speech as any other citizen, and that, therefore, his 
exhortation in favour of a particular candidate should not have the result of 
vitiating the election. There cannot be the least doubt that a religious leader has 
the right freely to express his opinion on the comparative merits of the contest- 
ing candidates and to canvass for such of them as he considers worthy of the 
confidence of the electors. In other words, the religious leader has a right to 
exercise his influence in favour of any particular candidate by voting for him and 
by canvassing votes of others for him. He has a right to express his opinion on 
the individual merits of the candidates. Such a course of conduct on his part, 
will only be a use of his great influence amongst a particular section of the voters 
in the constituency; but it will amount to an abuse of his great influence if the 
words he uses in a document, or utters in his speeches, leave no choice to the 
persons addressed by him, in the exercise of their electoral rights. If the reli- 
gious head had said that he preferred the appellant to the other candidate, because, 
in his opinion, he was more worthy of the confidence of the electors for certain 
reasons good, bad or indifferent and addressed words to that effect to persons 
who were amenable to his influence, he would be within his rights, and his influ- 
ence, however great, could not be said to have been misused. But in the instant 
case, as it appears, according to the fimdings of the High Court, in agreement 
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with the Tribunal, that the religious leader practically left no free choice to the 
Namdhari electors, not only by issuing the kukam or farman, as contained in 
Exhibit P-1, quoted above, but also by his speeches, to the effect that they must 
vote for the appellant, implying that disobedience of his mandate would carry 
divine displeasure or spiritual censure, the case is clearly brought within the pur- 
view of the second paragraph of the proviso to section 123 (2) of the Act. This 
aspect of the case has been dealt with at length by the High Court in a well-con- 
sidered judgment, and we do not think it necessary to repeat all those observa- 
tions, beyond saying that we agree with them.. In that view of the matter, it is 
not necessary for us to consider the further question whether cl. (2) of section 
123 of the Act, apart from the proviso—para. (ii), discussed above—covers a case 
like the present, where the undue influence is of a spiritual character as distin- 
guished from threats of injury to person or property. As the main ground 
urged in support of the appeal against the judgment of the High Court, fails, the 
appeal must be dismissed with costs, to the Respondent No. 1. 


Appeal dismissed, 


SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction). 
Present :—P. B. GAJENDRAGADKAR, A. K. Sarkar AND K. Sussa Rao, JJ. 


‘The State of Madhya Pradesh .- Appellant*® 
v. . 
_ Mubarak Ali oy ise .. Respondent. 


Prevention of Corruption Act (II of 1947), section 5-A—Object—Provisions to be strictly complied with 
—Valid permission under—Investigation, what constitutes—(Criminal Procedure Code {V af 18983, 
section 4 (1) and Chapter XIV)—Investigation. 


The Madhya Pradesh Court in Criminal Revision held (1) that the Magistrate gave the per- 
mission under section 5-A of the Prevention of Corruption Act (II of 1947) asa mere matter of 
routine without satisfying himself as to its advisability ; (ii) that the investigation started 10 days 
prior to the obtaining of permission aforesaid, and so set aside the order of the Special Judge 
(rejecting the objections to the legality of the permission) with a direction that in order to rectify 
the defects and cure the illegality he should order the Deputy Superintendent of Police to carry on the investigation 
himself while the case remains pending on his file. The State appealed to the Supreme Court 
against the said order of the High Court. 


The materials on record disclosed the followings facts: One Bhalla gave information to the 
‘Sub-Inspector of Police on 11th January, 1955, as regards the attempt of the accused Assistant 
Station-Master, and another to take bribe from him. That same day the said police officer assisted 
the informant Bhalla to trap the accused, came on the scene, questioned the accused, searched his 
person and recovered the marked notes and other articles from him ; he searched the person of the 
informant also and recovered the marked notes not given to the accused. He further took 
“possession of the 20 boxes intended to be booked and the Forwarding Note with the record copy of 
‘the Railway Receipt. Relevant memoranda for the recoveries were got prepared duly attested 
by witnesses. Thereafter on that basis, the Sub-Inspector sent a report to the Special Police 
Establishment Indore (Madhya Bharat) which was entered by ‘them in their Register on 14th 


„January, 1955- 


` The only material placed before the Special Judge as regards permission was the application 
filed on 21st January, 1955, by the Sub-Inspector before the Magistrate seeking the said permis- 
‘sion and the order thereon. In the application the Sub-Inspector stated that he had been 
.deputed to investigate the case and therefore permission might be given to him under section 
5rA ofthe Act. On that, the Magistrate passed the order ‘ permission given’, 


Held : Section 5-A was inserted in the Prevention of Corruption Act (II of 1947) by Act LIX of 
1952 to protect the public servants against harassment and victimization. It is also in the interest 
„of the public that honest public servants should be able to discharge their duties free from false, 
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frivolous and malicious accusations. To that end, section 5-A introduced the safeguard that no 
police officer below the rank of a Deputy Superintendent of Police—elsewhere than in the presidency 
owns of Bombay, Madras and Calcutta—shall investigate an offence punishable under section 
161, 164 or 165, Penal Code (XLV of 1860) or section 5 (2) of Act II of 1947. 


This statutory safeguard is mandatory and must be strictly complied with. 


Rishbud and Inder Singh v. The State of Delhi, (1955) 8.C.J. 283 : (1955) 1 M.L.J. (S.C.) 173* 
(1955) 1 S.C.R. 1150, applied. 


The Magistrate’s status gives assurance to the bona fides of the investigation. It is self-evident 
that a Magistrate cannot surrender his discretion toa police officer but must exercise it having. 
regard to the relevant materials made available to him at that stage. He must also be satisfied 
that there are sufficient reasons—administrative—to entrust a subordinate officer with the investi-. 
gation. 


It is also desirable to give in the order granting permission all the necessary facts on which. 
the order is based. Otherwise proof aliunde of the said facts is necessary in the case. 


In the instant case, ex facie it appears the Magistrate did not gealise the significance of his order: 
but only mechanically issued the order on the basis of the application which did not disclose any 
reason. In agreement with the High Court, it was held, that the provisions of section 5-A were 
not strictly complied with. 


Section 4 (1) of the Code of Criminal Proceaure(V of 1898) defines “‘investigation”’ as to include- 
all the proceedings under that Code for the collection of evidence conducted by the Police Officer 
or other persons authorised by the Magistrate in this behalf. Chapter XIV of that Code prescribes. 
the procedure for investigation. 


From the facts and circumstances disclosed by the record (stated supra) the High Court. 
correctly held that the investigation in this case was started by the Sub-Inspector on the 11th 
June, 1955, ten days prior to the obtaining of the permission. z : 


Appeal by Special Leave from the Judgment and Order, dated the 28th Novem- 
ber, 1957, of the Madhya Pradesh High Court in Criminal Revision No. 78 of 
1957, arising out of the Judgment and Order, dated the 21st August, 1957, of the 
Gourt of Special Judge at Gwalior in File No. 2/57, Special Case. 


G. C. Mathur and R. H. Dhebar, Advocates, for Appellant. 


The Judgment of the Court was delivered by 


Subba Rao, F.—This is an appeal by Special Leave against the judgment of 
the High Court of Madhya Pradesh at Jabalpur directing the Special Judge, 
Indore, to order the Deputy Superintendent of Police to carry on the investigation: 
afresh. The facts are simple. l ; 


One Shri Mohinder Nath Bhalla was the manager of Daisy Sewing Machine 
Co., Ltd., Bhopal. On January 11, 1955, between 12 and 1 P.M., he contacted the 
Sub-Inspector of Police, Special Police Establishment, Gwalior, and gave him the 
following information : The Company had opened their stall in the Gwalior Mela 
and he (Shri Bhalla) had to book empty wooden cases of machine and machine parts 
from Golakmandir railway station, which was near the Gwalior Mela, to New Delhi. 
When he went to the Station to enquire for booking the said cases, the Station Master 
demanded annas ten for each case as illegal gratification, but he did not agree to it. 
Subsequently, the Assistant Station Master agreed to accept annas eight for each 
case and asked him to bring the wooden cases between 2 and 4 p.m. on the same 
day, i.e., January 11, 1955- On this allegation he requested the police to take action 
c to stop the said sort of corruption”. The police officer went along with the infor- 
mant to his stall at Gwalior Mela and saw the twenty wooden cases—twelve big and. 
eight small—ready for booking. The said Shri Bhalla gave the police officer a typed 
complaint signed by him and duly attested by two witnesses. With the assistance of 
the police officer, a trap was laid. _The numbers of the rupee notes intended to be 
given as bribe to the Assistant Station Master were entered ina memorandum which 
was attested by witnesses. The said rupee-notes were given to Shri Bhalla in the 
presence of the witnesses. Shri Bhalla was instructed to pay the amount to the Assistant 
Station Master when demanded by him in such a manner that the witnesses could 
over-hear the conversation and_alsosee the Assistant Station Master taking the bribe. 
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He was also told that on his giving a signal, the .police would comeon the scene. The 
plan was carried out in detail as agreed. The Assistant Station Master, after some 
bargaining, took the bribe, and after the act of bribery was completed, Shri Bhalla 
gave the pre-arranged signal. The Sub-Inspector then went to the Station Office 
and disclosed his identity to the Assistant Station Master in the presence of witnesseg 
and asked him to produce the money taken by him as bribe. The Assistant Station 
Master, when questioned by the Sub-Inspector, gave him his name and also produced 
the notes which he had kept in his pocket. The police officer took those notes and 
counted them. The numbers on those notes tallied with those noted in the memoran- 
dum. He then searched the person of the Assistant Station Master and secured the 
articles found on him. He also searched the person of Shri Bhalla and took from his 
shirt two currency notes, which he did not give to the Assistant Station Master, as the 
bargain was struck at a smaller amount, and secured the same. The numbers of 
those notes ‘also tallied with the corresponding numbers noted in the memorandum, 
Thereafter, a memorandum of the articles recovered was prepared in the presence of 
the witnesses and was duly atfested by them. The forwarding note, together with the 
record copy of the Railway Receipt prepared in respect of the booking of the twenty 
wooden cases to New Delhi, was taken possession of and another memorandum was 
.prepared in regard to them. An inventory of the twenty wooden cases lying on the 
platform near the weighing machine as booked by the Assistant Station Master was 
also prepared and the same was attested by the witnesses. The Sub-Inspector, having 
regard to the aforesid facts, came to the conclusion that the facts disclosed offences 
punishable under sections 120-B and 161 of the Indian Penal Code and section 5 (2) 
of the Prevention of Corruption Act, 1947 (II of 1947), had been committed by the 
Assistant Station Master, Shri Mubarak Ali, and the pointsman, Shri Mool Chand 
of Golakamandir railway station. On the same day he sent a report of the aforesaid 
facts to the Special Police Establishment Office, Madhya Bharat. The office register- 
edit on January 14, 1955,in its register. Sevendays thereafter, on January 21,1955, 
the Sub-Inspector filed`an application before the Additional District Magistrate 
(Judicial), Gwalior, asking for permission to investigate the offence under the 
aforesaid sections. The record does not disclose what further steps were taken by the 
Sub-Inspector after he obtained the said permission from the Additional District 
Magistrate. On October 1, 1955, a charge-sheet was filed before the Special Judge, 
Anti-Corruption, Indore. It appears from the record that soon after the case was 
taken up for trial, the respondent filed objections questioning, inter alia, the validity 
of the order of the Additional District Magistrate giving permission to the Sub-Ins- 
pector to make the investigation. But the scope of the objections is not clear as they 
have not been placed before us. It appears that the Special Judge intended to take 
evidence on the question of delegation of power of investigation, but the prosecution 
applied for adjournment on the ground that an appeal had been filed in the High 
Court against a similar order directing the prosecution to give evidence on the said 
question and the same was pending there. The learned Special Judge, though in- 
clined not to give the adjournment, made an order giving an adjournment of three 
weeks on December 3, 1955, on the ground that “ the Special Police Establishment 
Office might not have any grievance on that account ”. We do not know what transe. 
pired between December 3, 1955, and the date of disposal of the objections by the 
Special Judge, i.e., August 21, 1957. On August 21, 1957, the learned Special 
Judge made an order discharging Shri Mool Chand, the pointsman, and charging 
Shri Mubarak Ali, the Assistant Station Master, under section 161 of the Indian Penal 
Code. By the said order, the learned Judge, presumably an officer different from, 
the one who gave the adjournment in 1955, disallowed the objection of the accused on 
the ground that on the date when the Magistrate gave the sanction, there were many 
papers in connection with a case against the accused, on observing which the 
Magistrate could have satisfied himself whether there was a prima faie case or not 
against the accused and that there was no reason to believe that at the time of 
giving the sanction, the Magistrate did not peruse the papers. The accused 
preferred a Revision against the said order to the High Court of Madhya Pradesh. 
The High Court came to the conclusion that the Sub-Inspector applied for permis- 
sion ten days after investigation had started and that the Magistrate did not satisfy 
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himself that there were good and sufficient reasons for authorising the officer ofa 
Jower rank to conduct the investigation but had given the permission as a mere 
matter of routine. In the result, the High Court set aside the order of the Special 
judge with a direction that “ in order to rectify the defects and cure the illegality” 
he should order the Deputy Superintendent of Police to carry on the investigation 
himself while the case remains pending on his file”. The State preferred the 
present appeal against the said order of the High Court. 


Learned counsel, appearing for the State, raised before us two points: (i) 
the High Court was not justified in holding that the Magistrate gave the permission 
as a mere matter of routine without satisfying himself as to the advisability of giving 
such permission ; (ii) the High Court was wrong in holding that the investigation 
started ten days prior to the obtaining of permission of the Magistrate by the Sub- 
Inspector. 


To appreciate the first contention, it is necessary to set out some of the 
relevant provisions of The Prevention of Corruption Act, 1947 (II of 1947), 
hereinafter referred to as the Act. 


Section 3 (as it stood before the Prevention of Corruption (Amendment) Act, 1955 (L of 1955) :' 
“An offence punishable under section 161 or section 165 or section 165-A of the Indian Penal 
Code (Act LXV of 1860) shall be deemed to be a cognizable offence for the purposes of the Code of 
Criminal Procedure, 1898 (Act V of 1898) notwithstanding anything to the contrary contained 
therein.” 


Section 4.—‘‘ (1) Where in any trial of an offence punishable under section 161 or section 165 
of the Indian Penal Code (XLV of 1860), it is proved that an accused *person has accepted or 
obtained, or has agreed to accept or attempted to obtain, for himself or for any other person, any gra- 
tification (other than legal remuneration) or any valuable thing from any person, it shall be presumed 
unless the contrary is proved that he accepted or obtained, or agreed to accept or attempted to obtain 
‘that gratification or that valuable thing, as the case may be, as a motive or reward such as is men- 
tioned in the said section 161 or, as the case may be, without consideration or for a consideration 
-which he knows to be inadequate.” = 


The Act was passed, as the preamble indicates, to make more effective pro- 
‘visions for the prevention of bribery and corruption among public servants. It 
introduced a definition of the offence of criminal misconduct in discharging an 
official duty and new rules of presumption against accused in -the case of the said 
offence. But in the year 1952, by Act LIX of 1952, presumably on the basis of the 
experience gained, section 5-A was inserted in the Act to protect the public servants 
against harassment and victimization. If it was in the interest of the public that 
corruption should be eradicated, it was equally in the interest ofthe public that honest 
public servants should be able to discharge their duties free from false, frivolous and: 
malicious accusations. To achieve this object, sections 5-A" and 6 introduced the 
following two safeguards : (1) no police officer below the rank (a) in the presidency 
towns of Madras and Calcutta, of an Assistant Commissioner of Police, (b) in the 
presidency town of Bombay, of a Superintendent of Police and (c) elsewhere, of a 
Deputy Superintendent of Police, shall investigate any offence punishable under 
section 161, section 165 or section 165-A of the Indian Penal Code (XLV of 1860) 
or under sub-section (2) of section 5 of the Act, without the order of Presidency 
Magistrate or a Magistrate of the first class, as the case may be, or make any arrest 
therefor without a warrant—see section 5-A ; (2) no Court shall take cognizance of 
an offence punishable under section 161 or section 164 or section 165 of the Indian 
Penal Code (XLV of 1860), or under section 5 (2) of the Act, alleged to have 
beencommitted by a public servant, except with the previous sanction, of the appro- 
priate Government—see section 6. These statutory safeguards must be strictly com- 
plied with, for they were conceived in publicinterests and were provided as a guaran- 
tee against frivolous and vexatious prosecutions. While in the case of an officer 
of assured status and rank, the Legislature was prepared to believe them implicitly, 
it prescribed an additional guarantee in the case of police officers below that rank, 
namely, the previous order of a Presidency Magistrate or a Magistrate of the first 
class, as the case may be. The Magistrate’s status gives assurance to the bona fides 
of the investigation. In such circumstances, it is self-evident that a Magistrate can- 
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not surrender his discretion to a police officer, but must exercise it having regard to 
the relevant material made available to him at that stage. He must also be 
satisfied that there is sufficient reason, owing to the exigencies of administrative 
convenience, to entrust a subordinate officer with the investigation. This Court 
in H. N. Rishbud and Inder Singh v. The State of Delhi1, emphasised the necessity to 
adhere strictly to the provisions of section 5-A of the Act. Jagannadhadas, J., who 
delivered the judgment of the Court, observed at page 1159: 

_ _ ‘. When, therefore, the Legislature thought fit to remove the protection from the public servants, 
in so far as it relates to the investigation of the offences of corruption comprised in the Act, by mak- 
ing them cognisable, it may be presumed that it was considered necessary to provide a substituted 
safeguard from undue harassment by requiring that the investigation is to be conducted normally 
bya police cfficer of a designated high rank. Having regard therefore to the peremptory language 
of sub-section (4) of section 5 of the Act as well as to the policy apparently underlying it, it is reason- 
ably clear that the said provision must be taken to be mandatory.” 

After adverting to the argument advanced on behalf of the State, the learned 
Judge closed the discussion “thus at page 1162: 


“We are, therefore, clear in our opinion that section 5 (4) and proviso to section 3 of the Act 
and the corresponding section 5-A of Act LIX of 1952 are mandatory and not directory and that 
the investigation conducted in violation thereof bears the stamp of illegality.” 


This Court again considered the scope of section 6 of the Act in Biswabhusan 
Naik v. The State of Orissa?. One of the questions raised there was that the sanction 
given by the Government was invalid. In rejecting that contention Bose, J., observed 


at page 95: 


“The judgment of the Judicial Committee relates to clause 23 of the Cotton Cloth and Yarn 
(Control) Order, 1943, but the principles apply here. It is no more necessary for the sanction 
under the Prevention of Corruption Act to be in any particular form, or in writing or for it to set 
out the facts in respect of which it is given than it was under clause 23 of the Order which their 
Lordships were considering. The desirability of such a course is obvious because when the facts 
are not set out in the sanctioh proof has to be given aliunde that sanction was given in respect of the 
facts constituting the offence charged, but an omission to do so is not fatal so long as the facts can 
be, and are, proved in some other way.” 


While the former decision emphasises the importance of the protection given by 
the Act to public servants against harassment, the latter decision points out the 
desirability of giving all the necessary facts in an order giving sanction—the same 
applies to an order of a Magistrate—and also the necessity of proof aliunde of the 
said facts in case the facts are not disclosed in the sanction. Applying the said two 
principles, we must hold that in a case where an officer other than the designated 
officer, seeks to make an investigation, he should get the order of a Magistrate em- 
powering him to do so before he proceeds to investigate and it is desirable that the 
order giving the permission should ordinarily, on the face of it, disclose the reasons 
for giving the permission. For one reason or other, if the said salutary practice is 
not adopted ina particular case, it is the duty of the prosecution to establish, if that 
fact is denied, that the Magistrate in fact has taken into consideration the relevant 
circumstances before granting the permission to a subordinate police officer to 
investigate the case. í 


In the present case, though objection was taken by the accused at the earliest 
stage in 1955 on the ground that the order giving permission was invalid no attempt 
was made by the prosecution, though years have elapsed between the date of the 
petitionand that of the order of the Sessions Judge, to adduce any evidence to support 
the contention that the Magistrate gave the permission to the Sub-Inspector only 
after satisfying himself on the advisability of doing so on the material placed before 
him. The only material that was placed before the Sessions Judge was the appli- 
cation filed by the Sub-Inspector before the Magistrate seeking the said permission 
and the order made by him thereon. In that application the Sub-Inspector stated 
that he had been deputed to investigate the case and therefore permission might 
be given to him to do so under section 5-A of the Act. On that application, the 





I. (1955) S.C.J. 283 : (1955) 1 M.L.J. 2. (1954) S.C.J. 537 : (1954) 2 M.L.J. 79 :. 
(S.C.) 173: (1955) 1 S.G.R. 1150, 1159, 1162. (1955) 1 S.C.R. 92, 95. ° 
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Magistrate passed the order “permission given”. Neither the application .nor the 
order made thereon discloses that any material was placed before the Magistrate 
on the basis of which he gave the permission. Ex facie it appears to us, just like it 
appeared to the High Court, that the Magistrate did not realise the significance of 
his order giving permission, but only mechanically issued the order on the basis of 
the application which did not disclose any reason, presumably because he thought 
that what was required was only a formal compliance with the provisions of the 
section. A request was made before the High Court that an opportunity should 
be given to the prosecution to enable them to produce the necessary evidence to 
support the order of the Magistrate. But the learned Judge of the High Court rightly 
did not accede to that belated request. We, therefore, without any hesitation, agree 
with the High Court that the provisions of section 5-A of the Act have not been 


strictly complied with in this case. 


In this view no other question arises for consideration. But as the learned 
counsel appearing for the State contended that the observations of the learned 
Judge of the High Court that permission of the Magistrate was obtained ten days 
after the investigation was started was wrong, it would be as well that we considered 
the argument briefly. Section 4 (1) of the Code of Criminal Procedure defines 
& investigation ” as to include all the proceedings under that Code for the collection 
of evidence conducted by the police officer or other persons other than a Magistrate 
who is authorised by the Magistrate in this behalf. Chapter XIV of the Code pres- 
cribes the procedure for investigation. Investigation starts after the police officer 
receives information in regard to an offence. Under the Gode _ 

-- “investigation consists generally of the following steps: (i) proceeding to the spot ; (ii) ascer* 

tainment of the fact and the circumstance of the case ; (iii) discovery and arrest of the suspected 
offender ; (iv) collection of evidence relating to the commission of the offence which may consist 
of (a) the examination of various persons (including the accused) and the reduction of their 
statements into writing, if the officer thinks fit; (b) the search of places of seizure of things considered 
necessary for the investigation and to be produced at the trial; and (v) formation of the opinion as to 
whether on the material collected there is a case to place the accused before a Magistrate for trial and 
if so taking the necessary steps for the same by the filing of a charge-sheet under section 173.” 
See Æ. N. Rishbud and Inder Singh v. The State of Dethit, From the narration of 
facts given supra, it would be seen that in the present case Shri Bhalla gave infor- 
mation to the Sub-Inspector on January 11, 1955, as regards the attempt by the 
Station Master aswell as the Assistant Station Master to take bribe from him. Under 
section 5 of the Act, attempt to obtain from any person for himself or for any other 
person any gratification is in itself an offence and therefore the information certainly 
related to an offence. Thereafter, the Sub-Inspector, after assisting Shri Bhalla to 
trap the accused, came on the scene, questioned the accused, searched his person 
and recovered the marked notes and other articles from him; he searched the person 
of the informant and recovered the other notes marked but not given to the accused; 
he took possession of the twenty wooden boxes intended to be booked and the for- 
warding note together with the record copy of the Railway Receipt ; he got 
prepared relevant memoranda for the aforesaid recoveries and got them duly 
attested by witnesses; and thereafter on the basis of his investigation he sent a 
report to the Special Police Establishment Office, Indore. We do not knowon 
the material placed before us what further things he did in the matter of investi- 
gation between the 14th and erst when he obtained the permission of the District 
‘Magistrate. In the circumstances, we must hold, agreeing with the High Court 
that the investigation in this case was started by the Sub-Inspector on the 11th, 2.2., 
ten days prior to his obtaining permission of the Magistrate. 


The appeal fails and is dismissed. 
Appeal dismissed. 


SSS ee ee 
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Present :—B. P. Sınma, P. B. GAJENDRAGADKAR AND K. N. Waxncoo, JJ. 
Bhagwan Singh .. Appellant* 
v. 
Rameshwar Prasad Shastri and Others .. Respondents. 


Representation of the People Act (XLIII of 1951), section 7 (d)—Contracts signed by candidate as Mukhiya 
of Panchayat and not in his personal capacity—if disqualifies the cadidate—Construction of contract. 


A candidate who has signed contracts with Government not in his individual capacity but as 
Mukhiya on behalf of the village panchayat of which he was the Mukhiya, is not disqualified for 
membership of the State Legislature. There are no grounds in the circumstances of the instant case 
to take the view that the description given by the canaidate about his status (Mukhiya of Gram Pan- 
chayat) while he signed the contact is no part of the contract itself. The description should be 
taken to denote the character in which he executed the contract. 


It may be the gram panchayat is a body corporate and has a perpetual succession and common 
seal, and has power to contract in the name of the body corporate—but the invalidity of the contract 
signed by Mukhiya would not affect the merits of the issue raised under section 7 (d) of the Represen- 
tation of the People Act. 


Where the question raised relates to the construction of a contract, the construction of such docu- 
‘ment cannot be prejudicially affected by the failure of the party to make a more specific and more 
precise plea in his written statement. [The plea in the instant case was that he had no interest in 
any contract undertaken by the State Government and he did not add the further particular that 
the contracts had been executed by him on behalf of the Panchayat.] 


Appeal by Special Leave from the Judgment and Order, dated the 8th January, 
1959, of the Patna High Court in Election Appeal No. 1 of 1958, arising out of the 
Judgment and Order, dated the goth November, 1957, of the Election Tribunal, 
Patna in Election Petition No. 353 of 1957- 


B. K. P. Sinha and D. P. Singh, Advocates, for Appellant. 
G. C. Mathur and Dipak Dutta Choudhry, Advocates, for Respondent No. 1. 
R. H. Dhebar, Advocate, for Respondent No. 3. 


The Judgment of the Court was delivered by 


Gajendragadkar, 7.—This appeal by Special Leave arises from the election peti- 
tion filed by respondent 1 (No. 353 of 1957) in which he claimed a declaration that 
the election of the appellant as a member of the Bihar Legislative Assembly Maner 
Constituency should be declared to be void. In the last General Election for the 
said constituency which was held in February-March, 1957, there were three candi- 
dates, the appellant, respondent 1 and respondent 2. The last date for filing nomi- 
nation papers at the said election was January 29, 1957 3 the said papers were scru- 
tinised on February 1, 1957. Respondent 1 had challenged the validity of the ap- 
pellant’s nomination paper at the said scrutiny but the returning officer had 
overruled the objection raised by respondent 1 and had accepted the nomination 
paper of the appellant along with those of the two other candidates. After the 
counting of votes was done on March 3, 1957; the appellant was declared duly 
elected at the election inasmuch as he had got 9,826 votes while respondents 1 and 
2had got 7,526 and 49 votes respectively. Thereupon respondent 1 filed his 
- election petition under section 81 of the Representation of the People Act, 1951 
(hereinafter called the Act). 


In his petition respondent 1 challenged the election of the appellant on several 
grounds all of which were controverted by the appellant. On the allegations of 
the parties the tribunal had framed several issues and parties had led evidence on 
them. At the stage of arguments, however, only a few issues were pressed by res- 
pondent 1 and all of them were found against him and in favour of the appellant, 
In the result the tribunal dismissed the election petition on November 30, 1957- 
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Against the said decision of the tribunal respondent 1 preferred an appeal in 
the High Court of Judicature at Patna ; and in his appeal he pressed only issue 
No. 1, This issue was whether the nomination of the appellant was hit by the pro- 
vision of section 7 (d) of the Act and as such whether the said nomination had been 
improperly accepted. On this issue the tribunal had found in favour of the appel- 
lant but the High Court reversed the said finding and accepted the plea of respondent 
1. As a result of this finding the High Court allowed the appeal preferred by res- 
pondent 1 and declared on January 8, 1959, that the election of the appellant was 
void under section 100 (1) (a) of the Act. 


The validity of the appellants’ nomination has been challenged under section 
7 (d) of the Act on the ground that at the date of the nomination he had an 
interest in a contract for the execution of works undertaken by the Bihar Govern- 
ment. There is no doubt that if a person is interested in a contract for ‘the execu- 
tion of any work undertaken by the appropriate Government he is disqualified for 
membership of the State Legislature in question. The*appellant, however, denied 
that the disqualification imposed by section 7 (d) could be invoked against him. 
His case was that the contracts in question had not been undertaken by the Bihar 
Government. but they had been undertaken by the Central Government ; and he 
also urged that he had not taken the said contracts individually in his personal 
capacity, but as the Mukhiya of the Jeorakhan Tola Gram Panchayat. On both 
these issues the Election Tribunal and the High Court have differed ; and it is the 
said two issues that arise for our decision in the present appeal. It is clear that if 
the appellant succeeds in showing that he had entered into the impugned contracts 
not individually but on behalf of the Panchayat of which he was the Mukhiya it 
would be unnecessary to consider whether the works covered by the said contracts 
had been undertaken by the Government of Bihar. Let us therefore first consider 
that point. j 


The impugned contracts are five in number. They were for the execution 
of works under local development works programme envisaged under the Second 
Five-Year Plan formulated by the Government of India. These contracts are evi- 
denced by five documents, Exhibits, 16-A, B, C, D and E. The first is for the con- 
struction of Beyapore-Jeorakhan Tola Road, the second for the construction of 
the Beyapore M. E. School, the third for the construction ofa dispensary at Jeorakhan 
Tola, the fourth for the construction of the Gram Panchayat building, and the last 
for the construction of a well at the said village. It is admitted by the appellant 
that these contracts had not been completed at the time of his nomination. 


In considering the appellant’s plea that he had executed these contracts as 
a Mukhiya of the Village Panchayat of his village, it would be necessary to bear 
in mind the background of the scheme in pursuance of which these works were under- 
taken. The Second Five-Year Plan published by the Planning Commission in 
1956 shows that the programme of starting these works was treated as a part of the 
co-operative movement and the Commission had therefore recommended that 
the States were to sponsor and assist actively in the organisation and development 
of Village Panchayats which was an important constituent of the programme of 
fostering corporate life in the rural areas as it would promote among the rural com- 
munity active interest in the development programmes of the villages. The object 
of this programme which would operate in areas not yet reached by the National 
Extension Service was to enable village communities to undertake works of local 
benefit mainly with their own labour. The Commission realised that the resources 
of all the States taken together would fall far short of the requirements of this Plan 
and so it recommended large transfers of resources from the Centre to the States. 
In this connection the conclusion of the Commission was that out of Rs. 200 crores 
sanctioned for the year 1957-1958, 12 crores would be required for the Centre for 
schemes undertaken or directly sponsored by the Community Project Administration 
and 180 crores were to form part of the balance for the States. Thus it is obvious 
that the basic idea underlying the Plan was to evoke popular response to the com- 
munity projects undertaken in pursuance of the Plan and to leave the execution 
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of different works adopted under the Plan to be fulfilled by popular local agencies- 
like Village Panchayats. 


This policy was emphasised by the Secretary of the Planning Commission in 
his communication ‘to all State Governments, No. P.C. Pub/52/53 dated August 11,. 
1953 (H. 1). This communication set out the seven categories of work which were: 
most suitable for assistance and it said that the local contribution in cash or kind or 
through voluntary labour together with any contribution that the State Government 
or a local body might make should be a minimum of 50 per cent. of the total cost of” 
each work. ‘The intention was to spread the benefit over as wide an area and to as. 
many people as possible. The State Governments were accordingly requested to 
arrange for a detailed scrutiny of the schemes before they were accepted and for- 
` making adequate provisions providing for their proper execution. They were also- 
required tô nominate a liaison officer for each district or other suitable unit for the- 
purpose of checking the execution of the works and for maintenance of such initial 
accounts as might be necesfary.. This communication makes detailed provisions. 
about financing and accounting procedures to be followed and required the State- 
Governments to make progress reports from time to time. 


It appears that the Government of India was aware that the District Boards. 
whose primary responsibility it was to sponsor these undertakings would find the: 
project beyond their financial resources and so it accepted the recommendation 
of the Planning Commission to contribute 50 per cent. of the cost of each of the 
schemes on the condition that the remaining half had to be found by the District. 
Board or by the public to be benefited by it in the form of cash or voluntary labour. 


The five impugned contracts related to community projects of the kind envisaged 
by this programme. By its letter, dated February 27, 1954 (H. 2) the Bihar Govern- 
ment had advised all the District Local Boards to assist the execution of such pro-- 
jects and to afford all ‘facilities to and co-operate with the district officers in the- 
execution of the programmes undertaken by these projects without charging any 
remuneration for the same. The idea clearly was that if the Village Panchayats. 
sponsored works undertaken under these programmes they should encourage people 
to contribute labour and even money. The result would be that the works under-- 
taken would benefit the community at large and if any saving was made in executing 
the contract it would enure for the benefit of the Village Panchayats that were usually 
expected to be the sponsoring units. It is in the light of this background that we: 
have to consider the question whether the contracts in question had been executed 
by the appellant in his individual capacity as contended by respondent 1 or in his 
capacity as the Mukhiya of the Village Panchayat as urged by the appellant. 


The four contracts evidenced by Exhibits 16-A, C, D and E are all similarly 
executed whereas contract Exhibit 16-B which is in respect of the construction of 
the Beyapore M. E. School is somewhat differently worded. With regard to this latter 
contract both the Election Tribunal and the High Court are agreed that it had 
been executed by. the appellant as the Secretary of the Beyapore Madhyamik Vid-- 
yalaya and that in this contract the appellant was not personally interested. The 
Election Tribunal took the view that the other contracts are substantially of the 
same character whereas the High Court has held that they are entirely different 
and that the appellant has personally executed them. The question which we have 
now to decide is whether this view of the High Court is right. 


We would take Exhibit 16-A as typical of the remaining four contracts. The 
material terms of this contract are 8 in number and they are all in the prescribed 
form. At the commencement of the contract the appellant has described himself 
by his name and he has stated that he belongs to the village of Jeorakhan Tola and 
that his profession is cultivation. The preamble to the contract shows that the 
appellant undertook to carry out the construction of the development project under 
local works programme mentioned in the contract as per estimate attached thereto 
` and he agreed to execute the work according to and subject to the terms and cone- 
ditions contained therein, and he also undertook to contribute 5a per cent. of the 
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cost in cash and labour. At the end the appellant has signed as Mukhiya and has 
given his address as Jeorakhan Tola Gram Panchayat. The High Court took the 
view that the description of the appellant given by him at the time when he signed 
the contract was not a term of the contract and could not therefore support his plea 
that he had executed the contract as Mukhiya of the Panchayat. Itison this 
ground that the High Court distinguished this and the other three allied contracts 
from the school contract, Exhibit 16-B. In this latter contract the appellant has 
described himself as the Secretary, Madhyamik Vidayalaya, both at the commence- 
ment of the document and at the end where the appellant has signed. In our opinion 
the distinction made by the High Court between the two sets of contracts is not 
valid. We do not see any reason to take the view that the description given by 
the appellant about his status while he signed the contract is no part of the contract 
itself, Incidentally we may observe that the contract is accepted bye the officer 
who signs as the S.D.O., Dinapore. The designation of the Officer given by him 
while signing the acceptance of the contract indicates the character in which the 
officer has accepted the contract. Similarly the description given by the appellant 
about his status and character when he signed the contract should be taken to denote 
the character in which he executed the contract. 


The High Court also thought that clauses 4 and 7 by which the appellant under- 
took liability to execute the contract as required and to become liable for payment 
of any fine imposed by the local government officer in case of his default clearly 
showed obligations of a personal type which were inconsistent with his plea that he 
had entered into the contract as the Mukhiya of the Panchayat, We think that this 
argument has no force. Ifthe nature of the liability undertaken by, these two clauses 
necessarily involves the conclusion that the execution of the contract must be by 
an individual person, then it is significant that. the same two clauses occur in the 
‘school contract and yet the High Court has held that the said contract has been exe- 
cuted by the appellant not in his individual capcity but as the Secretary of the 
Madhyamik Vidyalaya. Therefore too much reliance cannot be placed upon 
these two clauses to support the view that the contract has been executed by the 
appellant versonally. 


Besides, the High Court has not properly considered the term of the contract 
by which the contracting party undertakes to contribute 50 per cent. of the cost of 
the work in cash or labour. In other words, the contracting party becomes a spon- 
soring agent of the contract and agrees to undertake 50 per cent. of its cost. It is 
very difficult to appreciate the suggestion that the appellant personally and in his 
individual character agreed to contribute 50 per cent. of the cost in cash or labour. 
In ordinary course a person who undertakes to carry out a building contract ex- 
-pects to make profit and would never agree to contribute 50 per cent. of the cost of 

` the contemplated work. This clause clearly indicates that the sponsoring of the 
contract was really done by the Village Panchayat which agreed through its 
Mukhiya that it would contribute 50 per cent. of the cost either in cash or in labour. 
Consistently with the general policy of the Plan the Village Panchayat became a 
sponsoring agent and hoped and expected to obtain popular response from the 
villagers who would contribute their labour and thus make up the 50 per cent. of 
the cost of the intended work. Therefore, in our opinion, if the contract in question 
is considered in the light of the background of the Plan of which it forms one item, 
and all its conditions are taken into account together, there can be no doubt that 
-the appellant as the Mukhiya of the Village Panchayat acted as its agent when he 
signed the contract, and not as an individual acting in his personal capacity. 


This position is also corroborated by the record kept by the Village Panchayat 
in respect of these contracts. This record consists of the several proceedings before 
the Village Panchayat, the budgets adopted by it and the resolutions passed by it 
from time to time in respect of these contracts. It had been alleged by respondent 1 
that the whole of this record had been fabricated for the purpose of the present pro- 
ceedings. The Election Tribunal has made a definite finding against respondent. 
I on this point.’ It has considered thé oral evidence given by the appellant and 
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other witnesses in proving the said record. It has examined the entries themselves 
‘on their merits and has taken into account the fact that some of the exhibits showed 
that they had been signed and approved by the District Panchayat Officer from 
time to time. The tribunal, therefore, thought that it was impossible to believe that 
all persons who purported to sign the record had helped the appellant to manu- 
facture it simply because the appellant was the Mukhiya of the village. The judg- 
ment of the High Court shows that it was not prepared to reverse this finding in 
terms. It has, however, made certain observations in respect of this record which 
‘would show that it was not prepared to attach any importance to it. “The papers” 
‘says the judgment, “ do not inspire much confidence and cannot be relied upon in 
proof of the facts disclosed by them”. It is unfortunate that when a serious alle- 
gation was made against the whole of the record alleged to have been kept by the 
Village Panchayat and it had been categorically rejected by the Election Tribunal 
the High Court should not have made its own finding on the point ir clear and 
unambigious terms. e ) 


The oral evidence led by the appellant in support of the record and the other 
material circumstances considered by the Election Tribunal do not appear to have 
been properly taken into account by the High Court in dealing with this point. 
The High Court was, however, impressed by what it called two defects in respect of 
this record, It observed that the accounts had not been audited as required by 
rule 20 of the Bihar Gram Panchayat Account Rules, 1949 and that the cash balance 

-had not been kept by the Mukhiya in the nearest Post Office Savings Bank or in 
any recognised Co-operative Bank or a Government Treasury in the name of the 
Panchayat'as required by rule 8. “These two defects may undoubtedly suggest that 
the officers of the Panchayat including the appellant had not acted properly and 
had not complied with the obligations imposed by the said rules ; but it is dificult 
to understand how, thẹ said two defects can have a material and direct bearing on 
the question as to whether the record had been fabricated. If the High Court in- 
tended to hold that the record had in fact been fabricated it should have considered 
the relevant evidence and the material circumstances more carefully and should 
have made a definite finding in that behalf. To say that the record bore only the 
signatures of the appellant and his clerk and to seek to draw an adverse inference 
from that fact is, in our opinion, adopting a wrong approach to the question. If 
the appellant was the Mukhiya he was bound to sign the record, and so was the 
clerk bound to write it, that cannot therefore be treated as a suspicious circums- 
‘tance by itself. We have carefully examined this question and we do not see any 
reason why the well-considered finding of the Election Tribunal on this point should 
not have been accepted. Therefore, we must assume that the Panchayat record 
produced by the appellant is not shown to have been fabricated. 


Besides, the High Court itself appears to have assumed that this record showed 
that there was an understanding between the appellant and the Village Panchayat 
in regard to the financial obligations involved in the execution of the impugned 
contracts. “ It might well be” says the judgment, “ that the loss or the profit was 
ultimately to be borne or pocketed by the Gram Panchayat itself”; but that, 
according to the High Court, “ does not take away the effect of the con- 
tract itself which on the face of it was entered into by the appellant himself”. If 
the Panchayat agreed to bear the loss or take the profit flowing from the performance 
of the contract then it clearly supports the appellant’s case that he had executed 
the contracts as the Mukhiya of the Panchayat. The arrangement to which the 
High Court refers, if genuine, would be wholly inconsistent with thé case set up by 
respondent 1 that the contract had been executed by the appellant personally. 


The High Court has also held that the appellant had not made out this specific 
case either before the returning officer when his nomination was challenged or in 
the present proceedings when he filed his written statement. The appellant had 
no doubt stated in reply that he had no interest in any contract undertaken by the 
State Government. According to the High Court his failure to add the further 
particular that the contract had been exécuted by him on behalf of the Panchayat 
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shows that the said plea is an after throught. We are unable to see the force of ~~ 
criticism. But apart from it ,the question raised by the appellant relates to the co: 
truction of the contract and we do not see how the construction of a document can 
be prejudicially affected by the failure of the party to make a more specific and 
more precise plea in his written statement. We have no doubt that, if the contract 
is considered as a whole, it would show that the appellant had executed it as the 
Mukhiya of the Village Panchayat and this conclusion cannot be affected by the 
alleged defect in the plea taken by him in the written statement. 


The High Court has also relied on the fact that if the contract was intended 
to be executed by the appellant on behalf of the Panchayat it should have been exe- 
cuted in the name of the corporate body as required by section 6 of the Bihar Pan- 
chayat Raj Act (Bihar Act VII of 1958). It may be that the Gram Panchayat is a 
body corporate by the name specified in the notification under sub-section (1) of 
section 3 and has a perpetual succession and a common seal, and so has power to 
contract in the name of the body corporate ; but as the judgment of the High Court 
itself points out the invalidity of the contract would not affect the merits of the issue 
raised under section 7 (d) of the Act. That is the view taken by this Court in 
Chatturbhuj Vithaldas Fasani v. Moreshwar Parashram}, and that in fact is the point made 
by the High Court in rejecting the appellant’s contention that since the contract 
was invalid he could not be said to be interested in it under section 7 (d) of the Act. 
Therefore, the invalidity of the contract cannot help us in deciding the 
question as to whether, on its true construction, the contract can be said to 
have been executed by the appellant in his personal capacity or as the Mukhiya of 
the Village Panchayat. Our conclusion, therefore, is that the four impugned con- 
tracts have been executed by the appellant as the Mukhiya of the Village Panchayat 
just in the same way as he had executed the school contract as the Secretary of the 
Vidyalaya in question. That being so, section 7 (d) cannot be invoked against him. 
In view of this conclusion it is unnecessary to decide whether the works in question 
had been undertaken by the Government of Bihar or by the Central Government. 

The result is that the appeal must be allowed, the order passed by the High Court 
set aside and that of the tribunal restored ; respondent 1 shall pay the costs of the 
appellant throughout ; and the Election Commission shall bear their own. 


We would like to add that, after this appeal was argued before us on April 2, 
1959, we had announced our decision that the appeal would be allowed and that 
the judgment would be delivered later on in due course. It is in pursuance of that 
order that the present judgment has been delivered. 


a Appeal allowed. 
B SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction. ) 
PRESENT :—S. K. Das, A. K. Sarkar anp K. Sussa Rao, JJ. 
Ram Gopal .. Appellant 
v. 
Anant Prasad and another .. Respondent. 


Motor Vehicles Act (IV of 1939), section 64 (a) and (f )—Scope—Order renewing permit—Rival applicant 
against whom no specific order has been made—If person aggrieved—Right of to appeal—Furisdiction of Appel- 
late Tribunal to grant relief. 

Where an order is passed renewing a permit there is in effect a refusal of permit to another person 
applying for permit for the route. Such person is a person aggrieved by the refusal to grant a permit 
to him and has a right of appeal to the Appellate Tribunal unders: ction 64 (a) of the Motor Vehicles, 
Act. Section 64 (f) does not in any way restrict the power of the Appellate Tribunal to grant all 
proper reliefs in an appeal competent under clause (a) of the section. There is nothing in the Motor 
Vehicles Act to prevent the Appellate Tribunal from setting aside the order of the State Transport 
Authority renewing a permit. The filing of the appeal by the rival applicant set at large the order 
granting the renewal. 
en 
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S. Gopala Reddi v. Regional Transport Authority, North Arcot, (1955) 2 M.L.J. 130, approved. Dholpur 
Co-operative Transport, etc. Union Lid. v. The Appellate Authority, Rajasthan, A.I.R. 1955 Raj. 19, dissented 
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` Appeal from the Judgment and Order, dated the 21st April, 1956, of the 

former Judicial Commissioner’s Court, Rewa, in Misc. Civil Writ No. 27 of 
1956.. f 


_ Naunit Lal, Advocate, for Appellant. . 
Bhagwan Das Jain, Advocate, for Respondent No. 1. 


The Judgment of the Court was delivered by 


Sarkar, J.—This appeal arises out of an application for a writ of certiorari 
and involves questions of interpretation of the Motor Vehicles Act, 1939 (IV of 
1939) by which grants of permits to run stage carriages and all matters connect- 
ed therewith are governed.* 


The appellant was the holder of a permit to run a stage carriage on a stretch 
of the public highway called the Rewa-Singrauli route, in the State of Vindhya 
Pradesh which is now merged in the State of Madhya Pradesh. That permit 
was due to expire on December 11, 1955, and so on September 12, 1955, he made 
an application for'its renewal for a further period. The respondent Anant 
Prasad who will be referred tc as the respondent, made a representation against 
the renewal of the appellant’s permit. He also applied for the grant of the per- 
mit to himself. On December 9, 1955, the State Transport Authority, Vindhya 
Pradesh, made an order in the following terms: “Renewed for three years”. 
It is not in dispute that the order, meant that the appellant’s permit was renewed 
for three years. No express order was made on the respondent’s application for 
the grant of the permit to him. 


The respondent preferred an appeal against this order to the Vindhya Pra- 
desh Transport Appellate Tribunal, the appellate authority under the Act. It 
was contended by the appellant before the Appellate Tribunal that the appeal was 
not competent. The Appellate Tribunal rejected this contention and passed an 
order cancelling the permit granted to the appellant by the State Transport Autho- 
rity and issuing the permit to the respondent. 


The appellant then moved the Judicial Commissioner, Vindhya Pradesh, for a 
writ of certiorari quashing the order of the Appellate Tribunal on the ground that 
it disclosed an error on the face of it because under the Act no appeal lay from 
the order that was passed by the subordinate authority. The learned Judicial 
‘Commissioner held that the appeal was competent and dismissed the application 
for the writ. Hence the present appeal. 

The question is: Did an appeal lie to the Appellate Tribunal from the order 
made by the State Transport Authority in the present case? Section 64 of the 
Act contains the provisions for appeals. Whether the appeal lay or not will 
have to he decided by reference to these provisions. The portion of the section 
which will. have to be considered is in these terms: 

“ Section 64.—Any person— 
(a) aggrieved by the refusal of the State or a Regional Transport Authority to grant a permit 
© e © « «© OF 


(e) aggrieved by the refusal of renewal of a permit, . . ... . Or 


(f) being a local authority or police authority or an association which, or a person providing 
transport facilities who, having opposed the grant ofa permit is aggrieved by the grant thereof. . . . 
MAY esee oroke tepes appeal to the prescribed authority..........000e0eeeeeeeee 2 

The prescribed authority was, as we have earlier stated, the Appellate Tri- 
bunal. Clearly the respondent was nota person contemplated*by clause (e) of 
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the section. It is also not in dispute that he was not one of those mentioned in 
clause (f). The respondent does not claim that any of these clauses gave hinr 


the right of appeal. 


He however claims a right of appeal under clause (a). In our view that 
claim is justified. He'had applied for a permit and had not got it. He was 
therefore a person aggrieved by the refusal to grant a permit and clearly came 
within clause (a). It is true that the order of the State Transport Authority 
did not expressly refuse him the permit. But that no doubt was the effect ‘of 
the order that was made. He had made an application for the grant of the permit 
to him and the application was disposed of without granting him the permit but 
granting it to a competing applicant. There was only one permit which could 
be granted and the result of the order was to give it to the appellant. The 
permit was thereby necessarily refused to the respondent. The fact that an 
express order was not made cannot operate to hiseprejudice. In S. Gopala 
Reddi v. Regional Transport Authority, North Arcot, in circumstances identical 
to those in the present case an order was made by the Transport Authority in the 
same terms as we have here and it was said: 

i “ The grant of a permit to one, would automatically mean the refusal of the permit to the 
other”. 

We are in entire agreement with the view expressed there. Therefore it 
seems to us that the respondent was a person who had been aggrieved by the 
refusal to grant him a permit and the appeal by him was fully competent. 


But it was said on behalf of the appellant that in the present case it would 
be wrong to imply an order refusing the permit to the respondent for none such 
could be made under the Act and therefore here’ there was no scope for applying 
section 64 (a). The contention was put in this way: When there are a number 
of applicationsin respect of the same permit, one of which is by way of renewal 
to which objections have been filed and the others, fresh applications, the latter 
could not be taken up for consideration till the former and the objections made 
to it had been considered. If the objections to the renewal failed, the applica- 
tion for renewal had to be granted and the fresh applications for permit could 
not then be considered at all. If on the other hand, the objection to the re- 
newal succeeded, the renewal could not be granted and the choice had then to be, 
made from the new applicants for the permit. In the present case the objection 
to the renewal of the applicant’s permit raised by the respondent failed and the 
‘appellant’s permit was in consequence renewed. Therefore the respondent’s ap- 
plication. for a permit, which was an application for a new permit, never fell to 
be considered and that is why no order on it was made at all. , 


We think this contention completely lacks substance. It was said that that 
was the result of sections 47, 57 and 58 of the-Act but we find nothing in any of 
them to support it. Section 47 does not deal with the order in which applica- 
tions for the renewal or grant of a new permit are to be heard and does not help 
at all. Section 57 (3) provides that after an application for a permit had been 
made others can make representations against it. These are the objections to an 
application for the grant or renewal of a permit earlier referred to. Sub-section 
(5) of section 57 provides that the application for a permit which includes an ap- 
plication for the renewal of*a permit and the representations against it shall be dis- 
posed of at a public hearing at which the-person making the application and the 
persons making the representations shall be given an opportunity of being heard. 
But this does not show that all other applications for the same permit and all 
other representations in connection therewith, cannot be disposed of at the same . 
hearing. Indeed, section 58 (2) puts it beyond doubt that an application for 
Oe pO Ot 
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renewal of a permit and the fresh applications for the same permit have to be 
heard together. That section so far as is relevant is in these terms: 


Y 11 5 Bs A E EEE 


- (2) A permit may be renewed on an application made and disposed of as if it were an appli” 


(G) roisse praise renn sean aaa 
A E E E ses sine cess : 


provided further that, other conditions being equal, an application for renewal shall be given 
preference over new applications for permits.” 
The section therefore requires an application for the renewal of a permit to be 
dealt with in the same way as a new application for a permit. Such an applica- 
tion has tHerefore to be heard along with new applications for the permit. 
Again, no question of giving an application for renewal preference over new ap- 
plications for permits which the section requires to be given, can arise unless 
they are considered together. We are therefore unable to hold that in the pre- 
sent case the State Transport Authority had no jurisdiction to consider the res- 
pondent’s application or to make any order in respect of it as it granted the ap- 
pellant’s application for renewal. It follows that the order that was made 
amounted in fact to a refusal to grant the permit to the respondent. 


Tt was then said that a renewed permit was a continuation of the old permit 
and hence once the old permit was renewed, no question of considering the appli- 
cations for new permit arose. We find nothing to support this view. It is true 
that in V. C. K. Bus Service Ltd. v. Regional Transport Authority, Coimba- 
tore’, this Court held that a renewed permit was a continuation of the old permit 
but it did not hold that the appropriate authority could not consider the applica- 
tions for a fresh permit along -with the application for renewal of the permit. 
This case does not assist the appellant at all. 


It was then contended that section 64 did not provide for an appeal by a 
person aggrieved by the renewal of a permit unless he was one of those mention- 
ed in section 64 (f), which the respondent was not, and therefore even if an 

. appeal by the respondent was competent under section 64 (a), in such an appeal 
the Appellate Tribunal could not set aside the order of renewal made by the 
State Transport Authority. It was said that if in such an appeal the order 
granting a renewal could be set aside, in effect an appeal against an order renew- 
ing a permit would become competent though the law did not permit this. , We 
were referred to Dholpur Co-operative Transport Etc., Union Ltd. v. The 
Appellate Authority, Rajasthan’, in support of this contention. It was there 
said: 

“Where an appeal nas been made under clause (a) against the refusal of a permit,the Appellate 
Authority will generally have the right to give relief to the appellant by the grant of a permit,but will 
not have any jurisdiction to cancel the permit granted to another person, unless a foundation has been 

. laid before the Regional Transport Authority for an_appeal provided by clause (f) by an objection 

of somebody entitled to appeal under that clause. If such an objection has been made then it does 
not matter whether that particular person appeals or not. In such a case, on an appeal under section 

64 (a), the Appellate Authority may consider the objection of the nature specified in clause (f) before 

the Regional Transport Authority and give its own decision in the matter.” 

It was said that the respondent though he had filed objections was not a person 

who can claim a right of appeal under clause (f) of section 64. It was therefore 
contended on the authority of the observations referred to above that no founda- 
tion had been laid for an appeal provided by clause (f) and so the Appellate 

Tribunal could not cancel the permit granted to the appellant by the subordinate 

authority. 





1, (1957) S.C.J. 409 : (1957) M.L.J. .(Crl.)  (S.C.) 43: (1959) S.C.R. 663. 
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We are unable to agree that in an appeal which is competent under clause 
(a) of the section, the order renewing or granting a permit cannot be set aside 
unless the case was such that an appeal under clause (f) would have also been 
competent. So to hold would result in making the right of appeal given by clause 
(a) wholly infructuous in those cases where no relief can be given in the appeal 
except by setting aside the order granting or renewing a permit, for example, 
where there was only one permit to grant as in the present case. Such an inter- 
pretation has to be rejected. It is based on clause (f). But this clause cannot 
-be construed in a manner so as to render infructuous another clause in the same 
section. Nor do we find anything in clause (f) to justify such a construction. 
The different clauses ‘in the section deal with different situations. Each is inde- 
pendent of the others. Clause (f) deals with a case where an objection had 
been filed against the fresh grant or the renewal of a permit but the permit has 
nonetheless been granted or renewed. The clause gives the objector a right 
-of appeal against the result of the rejection of his objection if he is one of thé 
persons mentioned in it. The clause gives him that right irrespective of the 
fact whether he has a right of appeal under any of the other clauses or not. 
It does not say that a permit granted or renewed cannot be questioned except at 
the instance of the persons mentioned in clause (f); it does not affect the right 
of appeal under the other clauses. If an appeal lies under any of the other 
clauses, that of course must be an effective appeal and the appellate authority 
must therefore have all powers to give the relief to which the appellant is found 
entitled. . : 


Again section 64 is not concerned with defining the powers of the appellate 
authority and does not purport to do so. Nor is there anything in the Act to 
lead to the conclusion that an applicant for a permit is bound:to put in objections 
against the applications of competing applicants for the grant or the renewal of 
the permit. The relief that can be granted in an appeal by any person which is 
‘competent would not depend on whether he had put in objections against the 
applications of the competing applicants or not. : 


_ We do not therefore think that clause (f) of section 64 in any way restricts 

the power of the Appellate Tribunal to grant all proper reliefs in an appeal com- 
petent under clause (a) of the section. If clause (f) does not so restrict the 
power of the Appellate Tribunal, nothing else has been pointed out to us as hav- 
ing that effect. In our view, there is nothing in the Act to prevent the Appellate 
Tribunal from setting aside the order of the State Transport Authority renewing 
the appellant’s permit. We think the matter was correctly put in S. Gopala 
Reddi’s caset when it was said at page 132: 
, “The appeal was, in our opinion, perfectly competent as an appeal against the order of the 
Regional Transport Authority, refusing to grant a permit. The fact that such an appeal involved 
an attack on the order granting a renewal of a permit to the 4th respondent would not prevent the 
appeal being what it was, viz., an appeal against a refusal to grant a permit, to the appellant. The 
Central Road Traffic Board erred in presuming that it was not open to them in the appeal to consider 
the merits of the order granting renewal of the 4th respondent’s permit, Indeed, the first question 
which had to be determined in the appeal filed by the appellant would be the propriety of the action 
of the Regional Transport Authority in granting renewal to the 4th :espondent. The filing of the 
appeal Py, the appellant set at large the order of the Regional Transport Authority granting the 
renewal.’ 

In the Dholpur Co-operative Transport, etc., Union Ltd. case? on 
which the appellant relies, no objection had been filed against any of the compet- 
ing applications for the grant of a permit and it was held that the appellate autho- 
rity had no power in such circumstances on appeal by a person whose application 
for the grant of the permit had been refused, to give relief by cancelling a per- 
mit granted by the subordinate authority to one of the applicants. It was there 
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thought: that Nadar Transport, -Tiruchirapalli v. State of Madras led to this 
conclusion. ` For. the reasons earlier mentioned we are unable to agree with this 
part of the decision in the Dholpur Co-operative Transport, etc., Union Ltd. 
case?. With the rest of the decision there we are not concerned and as 
to that we do not say anything. We also find nothing in the Nadar Transport 
caset, to support the conclusion arrived at in Dholpur Co-operative Transport, 
etc, Union Ltd. case”. In the Nadar Transport caset, on the contrary, it was 
observed that: 


« Section 64, sub-sections (a) and (f) are intended in our opinion to apply to different 
: = ” 
situations”, 


-and that 


‘c The power of the appellate authority is not restricted in any manner either by the piovisicn 
of section 64 or by any of the rules made under the powers conferred by the Act”. 


Xt was there held that in an appeal under section 64 (a) no grounds other than 
those taken before the lower authority could be ‘canvassed. That does not lead 


to the conclusion that on proper grounds all reliefs necessary to make the appeal 
effective cannot be granted. We t 


k that the Nadar Transport case, was 
misunderstood. 


The result is that this appeal fails and it is dismissed with costs. 
Appeal dismissed. 
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The Judgment of the Court was delivered by 

Kapur; J.—This is an appeal by Special Leave against the judgment and 
order of the High Court of PEPSU passed in revision. The appellant was a sub- 
Inspector of Police who at the relevant time was the Station House Officer in- 
charge Shehna police station in the erstwhile PEPSU State. He was convicted 
under section 193, Indian Penal Code, by a First Class Magistrate and his appeal’ 
to the Sessions Judge, Patiala, was dismissed except as to sentence. He took a 
revision to the PEPSU High Court but that was also dismissed. 


This appeal has arisen in the following circumstances: One Surjit Singh, 
son of Risaldar Waryam Singh, was arrested on September 25, 1953, at Barnala: 
in PEPSU State by the Police Inspector Jaswant Singh. He was kept in the- 
lock-up at Barnala and on the following day his custody was handed over to the 
appellant and he was taken to Shehna and was kept in custody—it is not clear 
under what section—in the police station lock-up at Shehna. Surjit Singh was. 
there kept in custody from September 25, 1953, till October 10, 1953, when at 
about 10 r.m., he was surreptitiously removed to Police Station Dialpur and them 
to Police Post Hamirgarh and from there was taken to Police Station Baga 
Purana in Ferozepur District, of the then Punjab. An application under section 491 
of the Criminal Procedure Code and under Article 226 of the Constitution was. 
made for a writ of habeas corpus and mandamus in the High Court of PEPSU. 
In that petition it was alleged that Surjit Singh was being kept in unlawful cus- 
tody without any charge being made and without obtaining a remand by a Magis- 
trate. In reply to this, an affidavit, dated October 13, 1953, was filed by the apellant 
in which he stated that Surjit Singh had association with notorious dacoits; that 
he, the appellant, had never taken him into custody at any time; that the said Surjit 
Singh was absconding and had not been arrested in spite of the best efforts of the 
police; that at the time of the making of the affidavit he was not in the appel- 
lant’s custody and that it was incorrect that Inspector Jaswant Singh had ever 
entrusted Surjit Singh to his (appellant’s) custody. He also stated that no 
petition had been brought to him nor had he received any telegram in connection 
with the custody of Surjit Singh. This affidavit was affirmed as follows :— 

“I solemnly affirm that the facts stated from paragraphs Nos. 1 to 7 are true to the best of my 

knowledge and belief and nothing which is relevant to this case has been kept back from this. 
Hon’ble Court ”. 
As both the parties admitted before the High Court that Surjit Singh was not in: 
the custody of the appellant the petition was dismissed. On November 9, 1953, 
the brother of Surjit Singh made an application under section 476, Criminaf 
Procedure Code, for the prosecution of Inspector Jaswant Singh and the appel- 
lant for perjury under section 193, Indian Penal Code, in that they had filed false: 
affidavits. This matter was heard by another learned Judge of that Court who 
ordered the prosecution of the appellant and directed the Registrar of the High: 
Court to file a complaint which was filed. 


The complaint was taken cognisance of by the First Class Magistrate at 
Patiala who convicted the appellant and sentenced him to nine months’ imprison- 
ment and a fine of Rs. 300 and in default to undergo simple imprisonment for 
two months. The appellant took an appeal to the Sessions Judge, Patiala, who 
confirmed the order of conviction but reduced the sentence to one of three months” 
simple imprisonment and a fine of Rs. 50 and in default one month’s simple im- 
prisonment, a revision against this order was dismissed in limine by the Chief 
Justice although he gave reasons for dismissing it. The appellant then obtained 
special leave from this Court. 


On behalf of the appellant the first contention raised was that the appellant: 
was not.bound to file an affidavit and therefore he could not be convicted under 
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section -193, Indian Penal Code, because his case did not fall under section 191, 
Indian Penal Code. In support of his contention he relied upon the Rules of 
the PEPSU High Court framed for the purpose of proceedings under Art. 226 
and section 491 (2), Criminal Procedure Code, for the issuing of writs of 
habeas corpus. He also referred to the Rules made by that Court for the issu- 
ing of writs of mandamus, prohibitions, quo warranto and certiorari under 
Article 226 and submitted that there. was no Rule in the former, 7.e., for writ of 
habeas corpus requiring a return to be made on behalf of the respondent—to be 
supported by an affidavit whereas in the latter, t.e., issuing of writs of mandamus, 
' etc., an affidavit was necessary and therefore it was submitted that sec- 
tion 191 was inapplicable. Rule 2 of the Rules of the Court required that when 
a Judge was of the opinion that prima facie case had been made out for granting 
the application a rule nisi was to issue calling upon the person or persons against 
whom the order was sought, to appear before the Court and to show cause why 
such an order should not be made. As has been pointed out in Greene v. 
Home Secretary’ which was a case under Regulation 15-B of the Defence of the 
Realm Act the whole object of proceedings for a writ of habeas corpus is to- 
make them expeditious, to keep them as free from technicality as possible and to. 
keep them as simple as possible. “The incalculable value of habeas corpus is 
that it enables the immediate determination of the right to the appellant’s free- 
dom” (Lord Wright). When there is no question of fact to be examined or 
determined no affidavit is needed. As soon as there emerges a fact into which 
the Court feels it should enquire the necessity for an affidavit arises. Ordina- 
rily an affidavit may not be necessary in making the return if the detention is- 
under orders of the detaining authority in exercise of its plenary discretion as in 
Liversidge v.. Anderson? and‘in Greene’s case’ or, a person is detained. 
under the orders of a Court. But where the detention is as it was in the present 
case, it becomes necessary for the detaining authority to justify its action by dis- 
closing facts which would show to the satisfaction of the Court that the custody 
is not improper. Where the prisoner says “I do not know why I have been 
detained, I have done no wrong”, it is for the detaining authority to justify the 
custody. When issues of fact are raised and the actions of the police officers, 
as in the present case, are expressly challenged and facts are set out which if un- 
rebutted and unexplained would be sufficient for the writ to issue, an affidavit 
becomes necessary. It cannot be said therefore that in the present case the 
appellant was not legally bound to place facts and circumstances before the Court 
to justify the detention of Surjit Singh and this cotld be done by an affidavit. 

Section 4 of the Oaths Act lays down the authority to administer oaths and 
affirmations and it prescribes the Courts and persons authorised to administer by 
themselves or by their officers empowered in that behalf oaths and affirmations 
in discharge of the duties or in exercise of the powers imposed upon them and 
they are, all Courts and persons having by law the authority to receive evidence. 
Section 5 prescribes the persons by whom oaths or affirmations must be made 
and they include all witnesses z.e., all persons who may lawfully be required to 
give evidence by or before any Court. These two sections show that the High 
Court or its officers were authorised to administer the oath and as the appellant 
was stating facts as evidence before the High Court he had to make the oath or 
affirmation and was bound to state the truth. Section 14 of that Act is in the 
following words: f 

“ Section 14. Every person giving evidence on any subject before any Court or person hereby 
authorised to administer caths and affirmations shall ke bound to state tke truth on such sukicct.”” 
As the appellant was giving evidence on his own behalf in that he was denying 
the allegation made in the affidavit of the brother of Surjit Singh he was bound 
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to state the truth on the subject on which he was making the statement. The 
contention therefore that under section 191 of the Indian Penal Code the relevant 
portion of which is: 

< Section 191.. Whoever being legally bound by an oath or by an express provision of law to state 
thetruth. . . . . . . makes any statement ‘which is false and which he either. knows or beljeves 
to be false or does not believe to be true, is said to give false evidence.” 
the appellant. was. not legally bound by oath to state the truth cannot be sup- 
ported. On the other hand at the stage of the proceedings in the High Court 
where it was being alleged that Surjit Singh was being detained by the appellant 
illegally it was necessary, for the appellant to make an affidavit in making a 
return and therefore if the statement is false, as it has been found to be, then he. 


can, if he does make one, deliberately refrain from stating truthfully the facts 
which are within his knowledge. The meaning of these words is that whenever 
in a Court of law a person binds himself on oath to state the truth he is bound to 
state the truth and he cannot be heard to say thaf he should not have gone into 
the witness-box or shouid not have made an affidavit and therefore the submis- 
sion that any false statement which he had made after taking the oath is not 
covered by the words of section 191, Indian Penal Code, is not supportable. 
Whenever a man makes a statement in Court on oath he is bound to state the truth 
and if he does not, he makes himself liable under the provisions of section 193. 
It is no defence to say that he was not bound to-enter the witness-box. A defen- 
dant or even a plaintiff is not bound to go into the witness-box but if either of 
them chooses to do so he cannot, after he has taken the oath to make a truthful 
statement, state anything which is false. Indeed the very sanctity of the oath 
requires that a person put on oath must state the truth. In our opinion this con- 
‘tention is wholly devoid of force and must be repelled. 


Tt was contended that the officer before whom the appellant swore the affida- 
vit, i.e., the Deputy Registrar of the High Court of PEPSU was not authorised 
to administer oaths. That officer as a witness for the prosecution has stated 
that he could administer an oath and therefore this contention of the appellant is 
also without any force and must be repelled. 


It was also argued that the affidavit filed by the appellant was affirmed as 
being true to the best of knowledge and belief and therefore it could not be said 
as to which part was true to the appellant’s knowledge and which to his belief. 
We have read the affidavit which consists of 7 paragraphs and each paragraph 
relates to affirmation of a fact which, if true, could only be so to the appellant’s 
‘knowledge. But even belief would fall under Explanation 2 to section 191 which 
is as under: 


“ Explanation 2 to section 191. A false statement as to the belief of the person attesting is within the 

‘meaning of this section, anda person may be guilty of giving false evidence by stating that he 

believes a thing which he does not believe, as well as by stating that he knows a thing which he does 
mot know.” : 


The appellant relied upon a judgment of the Allahabad High Court in 
Emperor v. Lachmi Narain’. But unless there was something peculiar in the 
facts of that case it cannot be considered to be good law. It does not even take 
‘into consideration Explanation 2 of section 191. 


Lastly it was urged that the procedure adopted by the Magistrate was erro- 
-neous in that he did not hold an enquiry: as required under sections 200 and 202, 
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Criminal Procedure Code, the former of which is expressly mentioned in sub- 
section (2) of section 476, Criminal Procedure Code. That contention is equally ` 
untenable because under section 200, proviso (aa) it is not necessary for a Magis- 
trate when a complaint is made by a Court to examine the complainant and 
neither section 200 nor section 202 requires a preliminary enquiry before the 
Magistrate can assume jurisdiction to issue process against the person complained 
against. 


_ In our opinion the appellant has been rightly convicted and we would there- 
fore dismiss this appeal. f 


Appeal dismissed. 
= SUPREME COURT OF INDIA. 
° (Original Jurisdiction). 


PRESENT :—S. R. Das, Chief Justice, N. H. Baacwati, B. P. Siva, K. Sussa Rao 
AnD K. N. WancHoo, JJ. 


Pandit M. S. M. Sharma .. Petitioner* 
v. , 
Sri Krishna Sinha and others l f .. Respondents. 


Constitution of “India (1950), Articles 194 (3) and 19 (1) (a)—Respective scope and effeci—Frecdom of 
speech and its application to the press. 


By the majority.—Our Constitution clearly provides that until Parliament or the State Legislature 
as the case may be, makes a law defining the powers, privileges and immunities of the House, its 
members and committees, they shall have all the powers, privileges and immunities of the House of 
Commons as at the date of the commencement of the Constitution. The House of Commons had 
at the commencement of the Constitution the power or privilege of prohibiting the publication of 
even a true and faithful report of the debates or proceedings that take place within the House. 


Assuming that a citizen and editor of a newspaper has under Article 19 (1) (a) of the Consti- 
tution the fund{tmental right to publish a true and faithful report of the debates or proceedings 
that take place iin the Legislative Assembly, the provisions of Article 19 (1) (a) which are general, 
must yield to Article 194 (1) and the latter part of its clause (3) which are special. 


Accordingly the Houses of the Legislatures in India has the privilege under Article 194 (3) of 
the Constitution to prohibit the publication of such part of the proceedings which had been directed 
to be expunged. 


Per Subba Rao, 7.—In the year 1950 the House of Commons had no privilege to prevent the 
publication of the correct and faithful reports of its proceedings save those in the case of secret 
sessions held under exceptional circumstances and had only a limited privilege to prevent mala fide 
publication of garbled, unfaithful or expunged reports of the proceedings. 

The fundamental right under Article 19 (1) (a) is preserved despite the provisions of Article 194. 
(3) of the Constitution. 


The Legislature has the privilege of preventing only mala fide publication of the proceedings of 
the Legislature and as in the instant case the petitioner was not alleged to have done so, the Legis- 
lature had no power to take any action in respect of the said publication. 


Petition under Article 32 of the Constitution of India for the Enforcement of 
Fundamental Rights. 


Basdeva Prasad, Advocate (with permission of the Court) and WNaunit Lal, 
Advocate, for the Petitioner. 


C. K. Daphtary, Solicitor-General of India (B.K.P. Sinha and 5. P. Varma, 
Advocates, with him) for Respondents. 
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*Petition No. 122 of 1958. r y2th December, 1958. 
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H. N. Sanyal, Additional Solicitor-General of India, for the Attorney-General 
for India (by notice under Order 41, rule 1, Supreme Court Rules). 


The Judgments of the Court was delivered by 


Das, C.F. : (ON BEHALF OF THE MAJORITY).—The petitioner before us, whois a 
citizen of India, is by profession a -journalist and has at all material times been 
and is still working as the editor of the SEARCHLIGHT, one of the well-known 
English daily newspapers having a large circulation in Patna and other places in 
‘the State of Bihar. The first respondent has at all material times been and is the 
Chief Minister of the State of Bihar and the Chairman of the Committee of 
Privileges of the Bihar Legislative Assembly. The Committee of Privileges has 
been impleaded as the second respondent as if it is a legal entity entitled to sue 
or to be sued in its name. The third respondent is called and described as the 
Secretary to the Bihar Legislative Assembly as if it also is a legal entity but the 
incumbent of that office has not been named in the @ause title. As no objection 
has been taken to the way the second and the third respondents have been implea- 
‘ded as parties nothing further need be said about the propriety of such procedure. 


This petition under Article 32 of the Constitution raises several important ques- 
tions of far-reaching effect. It came to be filed in the following circumstances : . 
In his speech made in the Bihar Legislative Assembly on May 30, 1957, in course of 
the general discussion on the Budget for the year 1957-58 Shri Maheshwar Prasad 
Narayan Sinha, a Congress member of that Assembly, delivered what has been des- 
cribed as “one of the bitterest attacks against the way the Chiéf Minister was con-. 

‘ducting the administration of the State”. The Chief Minister, who ‘also belongs to 
the Congress Party, is the first respondent before us. Shri Maheshwar Prasad 
Narayan Sinha referred to the way the Chief Minister, according to him, was being 

.guided -by the advice of a gentleman who was well understood by all to be Shri 
Mahesh Prasad Sinha, who was an ex-minister of Bihar and had been defeated at the 

last general elections. The member referred, as common knowledge, to the activities 
of Shri Mahesh Prasad Sinha in the selection of Ministers and the formation of the 
Ministry as also to the glaring instances of encouragement of corruption by the 

‘government by, amongst other things, the transfer of a Muslim District Engineer 
from Darbhanga to Muzaffarpur for exploiting that officer’s influence on the 
Muslim voters of Muzaffarpur. Similar reference was made to the case of a Dis- 
trict and Sessions Judge who, notwithstanding the recommendation for his dis-’ 
charge made by the Chief Justice after a regular judicial enquiry had been held by 
a High Court Judge, was ordered only to be transferred to another place on the 
intervention of Shri Mahesh Prasad Sinha. The member strongly criticised the 
appointment of Shri Mahesh Prasad Sinha as the Chairman of the Bihar State 
Khadi Board as having been made only to enable him to stay in Patna where resi- 
dential accommodation at Bailey Road had been procured for him. The distribu- 
tion of portfolios amongst the ministers did not also escape strictures from this mem- 
ber. ‘There is no dispute—indeed it is admitted in paragraph 6 of the present peti- 

-tion—that immediately after Shri Maheshwar Prasad Narayan Sinha referred to the 
-question of appointment of the Chairman of the Khadi Board, a point of order was 
raised by another member of the Assembly, Shri Satendra Narain Agarwal, and the 
Speaker stated as follows : 


‘* Mahesh Babu ke sambandh me jitni baten kahi gain uske bare me maine kah diya ki us 
tarah ki bat ko proceedings se nikal diya jayega lekin State Khadi Board ke Chairman ke bare 
E jo kuch kahenge we karyawahi me rahenge or iske vishai me manniya sadasyå ko kahane 

a hak hai,” 


which translated into English means roughly: — 


“I have already ruled with reference to whatever has been said about Mahesh Babu that such 
words would be expunged from the proceedings but that whatever may be said with reference to 
the Chairmanship of the State Khadi Board will remain in the proceedings and the Hon’ble 
member has the right to speak on that matter.” e : 
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In its issue of May 31, 1957, Tar SEARCHLIGHT published a report of the 
‘speech of Shri Maheshwar Prasad Narayan Sinha which is set out in paragraph 2 
of the petition and also reproduced in what has been called “annexure B” in 
annexure III to the petition. It will suffice, for the purposes of our decision of 
this petition, to set out the opening part of the report which reads as follows : 


“ Bitterest attack on Chief Minister. 


M. P. SINHA’S CHOICE AS KHADI BOARD CHIEF CONDEMNED. 


Maheshwar Babu’s scathing criticism of Government. 
S 


. (BY OUR AssEMBLY REPORTER). 
PATNA, May, 30. 
7 : 


` One of the bitterest attacks against the way the Chief Minister was conducting the administra- 
tion of the State was made in the Bihar Assembly today by Mr. Maheshwar Prasad Narayan Sinhaa 
"Congress member, who said that contrary to all principles of good government, the Chief Minister 
‘was guided by the advice ofa gentleman who had been defeated at the election and stood condemned 
before the bar of public opinion. He also named the gentleman by whose advice the Chief Minister 
“was allegedly running the administration. i 


In his sixty-minute speech which was punctuated with frequent applause by Congress as well as 
Opposition benches, Mr. M. P. N. Sinha said that corruption could not be eradicated from Govern- 
‘ment unless the Chief Minister refused to be influenced by such undesirable elements. 


He said it was comrhon knowledge that during the period of the formation of the new ministry 
‘which took unduly’ long time many aspirants for Ministership and Deputy Ministership went to a 
‘defeated Minister for pleading their case so that the defeated Minister concerned could influence 
the Chief Minister.” i ' - 


It has not been denied by the learned advocate for the petitioner that the references 

to the gentleman who had been defeated at the election and was said to have stood 

‘condemned and by whose advice the Chief Minister (respondent 1) was alleged to be 

‘guided, were intended to be and were understood by the public to be references to 

Shri Mahesh Prasad Sinha, all references to whom had, as hereinbefore mentioned, 
` been directed by the Speaker to be expunged from the proceedings. 


, „On June 10, .1957, one Shri Nawal Kishore Sinha, a member of the Bihar 
Legislative Assembly, gave notice to the Secretary, Bihar Legislative Assembly 
(respondent 3) that he wanted to raise a question of the breach of privilege of the 
House. That notice was in the following terms : 


“To 
THE SECRETARY, 
BIHAR LEGISLATIVE AssEMBLY, 
PATNA. 
The roth June, 1957. 
Sir, 
I give notice that I want to raise the following question involving a breach of privilege of the House 
after question-hour today. 


“That the Hon’ble Speaker ordered that all references regarding Shri Mahesh Prasad Sinha, 
Ex-Industry Minister, made in the speech of Shri Maheshwar Prasad Narayan Sinha on the 30th 
May, 1957, except that of his appointment as the Chairman of the Khadi Board, be expunged but 
in spite of this the SEARCHLIGHT, a local daily, published the entire speech of Shri Maheshwar Prasad 
Narayan Sinha, containing all references to Shri Mahesh Prasad Sinha which were ordered to be 
expunged. Hence there has been a breach of the privilege of the House. A copy of the SEARCHLIGHT, 
dated the gist of May, is filed herewith. 


Yours faithfully, 
Nawal Kishore Sinha, M.L.A.” 
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An account of the proceedings that took place in the House on June 10, 1957, appears 
from “annexure D” in annexure III to the petition. It will appear from that ac- 
count that after Shri Nawal Kishore Sinha had asked for leave to move his motion,, 
the Speaker read out to the members the relevant rule as to the procedure that has 
to be followed when, on such leave being asked for, an objection is or is not taken. 
Thereafter, as no objection was raised in accordance with that rule, the Speaker 
declared that the mover had received the permission of the House to move his motion. 
One Shri Karpuri Thakur having remarked that he could express no view without. 
knowing what had been printed and what had been directed not to be printed, the 
Speaker read out the text of the notice sent in by Shri Nawal Kishore Sinha set out 
above which referred to the issue of the SEARCHLIGHT in question. As Shri 
Karpuri Thakur was apparently satisfied by this, the Speaker then requested Shri 
Nawal Kishore Sinha to move his resolution. The account shows that Shri Nawal 
Kishore Sinha then said:— 


- “ Sir, I beg to move : that the matter be referred to the Privilege Committee of the House.’ 


> 


No amendment having been moved, the Speaker, according to the report of the 
proceedings set forth in “annexure D”, put the question to the House and, nobody 
objecting to the same, declared the resolution carried. 


It appears that the Committee of Privileges (respondent 2) did not take up the 
consideration of the matter promptly and while the matter was pending before the: 
Committee sharp exchanges of charges and counter-charges took place between the 
petitioner and the Chief Minister (respondent 1) as are evidenced by the extracts. 
from the issues of the SzaRcHLIcHT of May 27, 28 and 31, 1958. There appears 
to have been a debate on June 5, 1958, for two hours in the Bihar’ Legislative: 
Assembly on the alleged failure of the State Government to protect the petitioner 
from being assaulted by goondas. It is said.that these exchanges roused the 
Committee: of Privileges from slumber into activity on August Jo, 1958, when it 
passed a resolution which, according to annexure II to the petition, ran as follows:— 


“The question is that Shri M. S. M. Sharma, Editor and Shri Awadhesh Kumar Tiwari, 
Printer and Publisher of the SEARCHLIGHT be called upon to show cause why appropriate action 
be not taken against them by reason of the commission of a breach of privilege in respect of the 
Speaker of the Bihar Legislative Assembly and the Assembly itself by publishing a-perverted and. 
unfaithful report of the proceedings of the Assembly relating to the speech of Shri Maheswar Prasad 
Narain Sinha, M.L.A., expunged portions of whese speech were also published in derogation to the 
orders of the Speaker passed in the House on the goth May, 1957 and that they be further directed to. 
be in attendance at the meeting or meetings of the Committee on such date or dates as may be 
fixed by the Committee for consideration of the case against them,” , 


On August 18, 1958, the petitioner was served with a notice dated August 14, 
1958, issued by respondent 3, the Secretary to the Bihar Legislative Assembly, calling 
upon the petitioner to show cause, on or before September 8, 1958, why appropriate 
action should not be recommended against him for breach of privilege of the Speaker 
and the Assembly in respect of the offending publication. It is necessary, in view of 
one of the points taken by the learned advocate for the petitioner, to set out the full 
text of this notice which was thus worded:— 


t: GOVERNMENT OF BIHAR, 

LEGISLATIVE AssEMBLY SECRETARIAT, 
Confidential No. 3538-IA. 

FROM ` 

SHRI ENAYATUR RAHMAN, B.A., B.L., 

SECRETARY TO THE LEGISLATIVE AssEMBLY. 
To 

Sari M. S. M. SHARMA, 

EDITOR, ‘‘ THE SEARCHLIGHT ”’, l 

SEARCHLIGHT PREss, PATNA. 

, Patna, August 13/14, 1958. 

Whereas a question involving breach of privilege of the Bihar Legislative Assembly arising out 


of the publication of a news item in the SEARCHLIGHT, dated the 31st May, 1957, under the caption 
<“ Bitterest attack on Qhief Minister ’’, was raise in the Assembly by Shri Nawal Kishore Sinha, 
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M.L.A. (Patna) on the roth June,1957 and whereas the same, having been referred to the Committee 
of Privileges for examination, investigaticn and report, was considered by the Committee which has 
been pleased to find a prima facie case of breach of privilege made out against you. 


You are hereby directed to show cause, if any, on or before the 8th September, 1958, why appro- 
priate action should not recommended against you for breach of privilege of the Speaker and the 
Assembly. Please also take notice that the question will come up for examination by the Committee 
on the 8th September, 1958, at 11 A.M. in the Official Sitting Room (Ground Floor) of the Assembly 
Buildings, Patna, and thereafter on such day or days and at such time and place as the Committee 
may from time to time appoint. You are also informed that if the matter comes to evidence, you 
can, if you so choose, adduce evidence, both oral and documentary, relevant to the issue, and you 
must come prepared with the same on the date fixed in this behalf. 


(Sd.) Enayatur Rahman, 

Secretary to the Legislative Assembly.’” 

Finding that things had begun to move and apprehending an adverse outcome 

of the enquiry to be held by the Committee of Privileges (respondent 2), the petitioner 

moved the High Court at Patna under Article 226 for an appropriate writ, order or 

direction restraining and prohibiting the respondents from proceeding further with 

the enquiry referred to above. It appears that on August 29, 1958, the Article 226. 

petition came up for preliminary hearing and after it had been urged for a day and a 

half before the High Court for admission, the petitioner on September 1, 1958, with- 

drew that petition allegedly “with a view to avail the fundamental rights granted to 
him under Article 32 of the Constitution.” 


The present petition under Article 32 of the Constitution was filed on September 
5, 1958. ‘The petitioner contends that the said notice and the proposed action by 
the Committee of Privileges (respondent 2) are in violation of the petitioner’s funda- 
mental rights to freedom of speech and expression under Article 19 (1) (a) and to 
the protection of his personal liberty under Article 21 and the petitioner claims by 
this petition to enforce tho: e fundamental rights. 


An affidavit in opposition affirmed by Shri Enayatur Rahman, the present 
incumbent of the office of respondent 3, has been filed on behalf of the respondents 
wherein it is maintained that the report contained in the offending publication was. 
not in accordance with the authorised report of the proceedings in the House in that 
it contained even those remarks which, having been, by order of the Speaker, direct- 
ed to be expunged, did not form part of the proceedings. It is claimed that generally 
speaking proceedings in the House are not in the ordinary course of business meant 
to be published at all and that under no circumstances is it permissible to publish the 
parts of speeches which had been directed to be expunged and consequently were 
not contained in the official report. Such publication is said to be a clear breach 
of the privilege of the Legislative Assembly which is entitled to protect itself by 
calling the offender to book and, if necessary, by meting out suitable punishment to. 
him. This claim is sought to be founded on the provisions of clause (3) of Article 
194 which confers on it all the powers, privileges and immunities enjoyed by the 
House of Commons of the British Parliament at the commencement of our Constitu- 
tion. 

Learned advocate for the petitioner relies upon Article 19 (1) (a) and contends. 
that the petitioner, as a citizen of India, has the right to freedom of speech and ex- 
pression and that, as an editor of a newspaper, he is entitled to all the benefits of 
freedom of the Press. It is, therefore, necessary to examine the ambit and scope of 
liberty of the Press generally and under our Constitution in particular. 


-nEngland freedom of speech and liberty of the Press have been secured after 

a very bitter struggle between the public and the Crown. A short but lucid account 
of that struggle will be found narrated in the Constitutional History of England by 
Sir Thomas Erskine May (Lord Farnborough), Vol. II, ch. IX, under the heading 
“Liberty of Opinion”. In the beginning the Church is said to have persecuted the 
freedom of thought in religion and then the State suppressed it in politics. Matters 
‘assumed importance when the art of printing came to be developed. The Press was 
subjected to a rigorous censorship. Nothing could be published without the im- 
primatur of the licenser and the publication of unlicensed works was visited with. 
S—17 ' 
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severe punishments. “Political discussion was silenced by the licenser, the Star 
‘Chamber, the dungeon, the pillory, mutilation and branding.” Even in the reign 
of Queen Elizabeth printing was interdicted save in London, Oxford and Cambridge. 


“Nothing marked more deeply the tyrannical spirit of the first two Stuarts than thar barbarous 
persecutions of authors, printers and the importers of prohibited books ; nothing illustrated more 
~ pnaly the Jove of freedom than the heroic courage and constancy with which those persecutions 
were borne.” 


“There was no mention of freedom of speech or of liberty of the Press in the Petition 
of Rights of 1628. The fall of the Star Chamber augured well for the liberty of the 
Press, but the respite was shortlived, for the Restoration brought renewed trials upon 
the Press. The Licensing Act (13 & 14 Chs. 11 C. 33) placed the entire control of 
the Press in the Government. Liberty of the Press was interdicted and even news 
‘could not be published without license. Then came the Revolution of +688 ; but 
seven in the Bill of Rights of 1688 there was no mention of freedom of speech or of 
liberty of the Press. In 1695, however, the Commons refused to renew the Licensing 
Act and the lapse of that Act marked the triumph of the Press, for thenceforth the 
theory of free Press was recognised and every writing could be freely published, 
-although at the peril of the rigorous application of the law of libel. William Black- 
‘stone in his 4th Book of Commentaries, published in 1769, wrote at page 145: 


“The liberty of the Press is indeed essential to the nature of a free State ; but this consists in 
‘laying no previous restraints upon publication, and not in freedom from censure for criminal matter 
when published. Every free man has an undoubted right to lay what sentiments he pleases before the 
public ; to forbid this, is to destroy the freedom of the Press; but if he publishes what is improper, 
mischievous or illegal, he must take the consequences of his own temerity.” . 


Halam in his Constitutional History of England expresses the samé view by saying 
that liberty of the Press consists merely in exemption from the licenser. To the 
same effect are the observations of Lord Mansfield, C. J., in King v. Dean of St. Asaph?. 
The liberty of the Press, therefore, primarily consists in printirig without any pre- 
vious license subject to the consequences of law. It is, in substance, a mere applica- 
tion of the general principle of the rule of law, namely, that no man is punishable 
-except for a distinct breach of the law®. It was thus, as a result of a strenuous strug- 
gle, that the British people have at long last secured for themselves the greatest of 
their liberties—the liberty of opinion. : 


In the United States of America freedom of speech and liberty of the Press have 
ibeen separately and specifically safeguarded in the Constitutions of most of the, 
‘different States. Portions of the Constitutions of the 48 federating States, relevant 
for our purpose, have been collected in Cooley’s Constitutional Limitations, Vol. II, 
‘ch. 12, pp. 876-880. Fifteen States, only, namely, Alabama, Arizona, Colorado, 
Idaho, Illinois, Indiana, Kansas, Missouri, Montana, Nebraska, North Dakota, 
‘Oregon, South Dakota, Washington and Wyoming do not specifically refer to liberty 
of the Press but content themselves by providing for freedom of speech. The Consti- 
tutions of the rest of the federating States separately, and specifically mention liberty 
of the Press in addition to freedom of speech. The first Amendment of the Federal 
‘Constitution of the United States, which was ratified in 1791, provides that 


- “Congress shall make no law................ abridging the’ freedom of speech or of the 
-Press ”. > 

The Fifth and the Fourteenth Amendments also protect people from being deprived 
of life, liberty or property without due process of law. 


Prior to the advent of our present Constitution, there was no constitutional or 
‘statutory enunciation of the freedom of speech of the subjects or the liberty of the: 
Press. Even in the famous Proclamation of Queen Victoria made in 1858 after the 
British power was firmly established in India, there was no reference to the freedom 
-of speech or the liberty of the Press, although it was announced that 





1. May’s Constitutional History of England, 3. Dicey’s Law cf the Constitution, 9th Edn.” 
Vol. ii, pp. 240-41. P- 247. 
. 2. (1784) 3 Tr. 428. A 
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|, © none be in any wise favoured, none molested or disquieted by reason of their Religious 
Fath or Observances ; but that all shall alike enjoy the equal and impartial protection of the 
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Indeed during the British period of our history the Press as such had no higher or 
‘better rights than the individual citizen. In Arnold v. King Emperort which was a 
case of an appeal by the editor of a newspaper against his conviction for criminal 
libel under section 499 of the Indian Penal Code, Lord Shaw of Dunfermline in 
delivering the judgment of the Privy Council made the following observations at 
page 169 :— 

“Their Lordships regret to find that there appeared on the one side in this case the time-worn 
fallacy that some kind of privilege attaches to the profession of the Press as distinguished from the 
members of the public. The freedom of the journalist is an ordinary part of the freedom of ihe 
subject, and to whatever lengths the subject in general may go, so also may the journalist, but, apart 
from statute law, his privilege is no other and no higher. The responsibilities which attach to his 
power in the dissemination of printed matter may, and in the case of a conscientious journalist do, 
make him more careful; but the sange of his assertions, his criticisms, or his comments, is as wide 


as, and no wider than, that of any other subject. No privilege attaches to his position.” 


‘Then came our Constitution on January 26, 1950. The relevant portions of Article 
39, as it now stands and which is relied on, are as follows :— 


1g, (1) All citizens shall have the right— 


(a) to freedom of speech and expression ; 


(2) Nothing in sub-clause (2) of clause (1) shall affect the operation of any existing law, or 
prevent the State from making any law, in so far as such law imposes reasonable restrictions on the 
exercise of the right conferred by the said sub-clause in the interests of the security of the State, friendly 
relations with foreign States, public order, decency or morality, or in relation to contempt of Court 

defamation or incitement to an offence.” 

It will be noticed that this Article guarantees to ‘all citizens freedom of speech and 
expression but does not specifically or separately provide for liberty of the Press. It 
has, however, been held that the liberty of the Press is implicit in the freedom of 
speech and expression which is conferred on a citizen. Thus, in Romesh Thappar v. 
State of Madras*, this Court has held that freedom of speech and expression includes 
the freedom of propagation of ideas and that freedom is ensured by the freedom of 
-circulation. In Brijbhushan v. The State of Delhi? it has been laid down by this Court 
that the imposition of pre-censorship on a journal is a restriction on the liberty of the 
Press which is an essential part of the right to freedom of speech and expression declar- 
€d by Article 19 (1) (a). To the like effect are the observations of Bhagwati, J., who 
in delivering the unanimous judgment of this Court in Express Newspapers Lid. v. 
Union of Indiat, said at page 614 that freedom of speech and expression includes within 
its scope the freedom of the Press. Two things should be noticed. A non-citizen 
running a newspaper is not entitled to the fundamental right to freedom of speech 
and expression and, therefore, cannot claim, as his fundamental right, the benefit of 
the liberty of the Press. Further, being only a right flowing from the freedom of 
speech and expression, the liberty of the Press in India stands on no higher footing 
than the freedom of speech and expression of a citizen and that no privilege attaches 
to the Press as such, that is to say, as distinct from the freedom of the citizen. In 
short, as regards citizens running a newspaper the position under our Constitution is 
the same as it was when the Judicial Committee decided the case of Arnold v. The 
King Emperor’, and as regards non-citizens the position may even be worse. 


The petitioner claims that as a citizen and an editor of a newspaper he has the 
absolute right, subject, of course, to any law that may be protected by clause (2) 
of Article 19, to publish a true and faithful report of the publicly heard and seen 
proceedings of Parliament or any State Legislature including portions of speeches 
directed to be expunged along with a note that that portion had been directed to be 
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so expunged. The respondents before us do not contend that the petitioner’s freedom 

of speech and expression is confined only to the publication of his own sentiments, 

feelings, opinions, ideas and views but does not extend to the publication of news or 
of reports of proceedings or of views of others or that such last-mentioned publications. 
are not covered by the interpretation put upon the provisions of Article 19 (x), (a) 

by this Court in the three decisions referred to above or that the case of Srinivasa v. 
The State of Madrast, which apparently supports the petitioner, was wrongly decided. 

For the purposes of this case, therefore, we are relieved of the necessity for examining 

the larger questions and have to proceed on the footing that the freedom of speech 

and expression conferred on citizens includes the right to publish news and reports of 
proceedings in public meetings or in Parliament or State Legislatures. ‘The res- 

pondents, however, deny that the petitioner has the absolute right broadly formulated’ 
as hereinbefore mentioned. They urge, inter alia, that-under Article 194 (3) Parlia- 

ment and the State Legislatures have the powers, privileges and immunities enjoyed 

by the House of Commons of British Parliament and hose powers, privileges and 

immunities prevail over the freedom of speech and expression conferred on citizens. 
under Article 19 (1) (a). 


Besides a few minor miscellaneous points raised by the learned advocate for the 
petitioner, which will be dealt with in due course, two principal points arising on the 
pleadings have been canvassed before us and they are formulated thus : 


I. Has the House of the Legislature in India the privilege under Article 194 (3) of the Consti-- 
tution to prohibit entirely the publication of the publicly seen and heard proceedings that took place 
in the House or even to prohibit the publication of that part of the proceedings which had been direc- 
ted to be expunged ? a 


II. Does the privilege of the House under Article 194 (3) prevail over the fundamental right of 
the petitioner under Article 19 (1) (a) ? 

Re I: Article 194, on which depends our decision not only on this point 
but also on the next one, may now be set out :— . 4 


194. (1) Subject to the provisions of this Constitution and to the rules “and standing. 
orders regulating the procedure of the Legislature, there shail be freedom of speech in the Legislature 
of every State. 


(2) No member of the Legislature ofa State shall be liable to any proceedings in any Court in 
respect of anything said or any vote given by him in the Legislature or any committee thereof, and 
no person shall be so liable in respect of the publication by or under the authority óf a House of such 
a Legislature of any report, paper, votes or proceedings. f 


(3) In other respects, the powers, privileges and immunities of a House of the Legislature of 2. 
State, and of the members and the committees of a House of such Legislature, shall be such as may 
from time to time be defined by the Legislature by law, and, until so defined, shall be those of the 
House of Commons of the Parliament of the United Kingdom, and of its members and committees,- 
at the commencement of this Constitution. 


(4) The provisions of clauses (1), (2) and (3) shall apply in relation to persons who by virtue 
of this Constitution have the right to speak in, and otherwise to take part in the proceedings of, a. 
House of the Legislature of a State or any committee thereof as they apply in relation to members. 
of that Legislature.” 
This Article, which applies to the State Legislatures and the members and committees 
thereof, is a reproduction, mutatis mutandis, of Article 105 which applies to both 
Houses of Parliament and the members and committees thereof. It is common 
ground that the Legislature of the State of Bihar has not made any law with respect 
to the powers, privileges and immunities of the House of the Legislature as enumerat- 
ed in Entry 39 of List II of the Seventh Schedule to the Constitution just as Parliament. 
has made no law with respect to the matters enumerated in Entry 74 of List I of that. 
Schedule. Therefore under the latter part of clause (3) of Article 194 the Legisla- 
tive Assembly of Bihar has all the powers, privileges and immunities enjoyed by the- 
House of Commons at the commencement of our Constitution. What, then, were- 
the powers, privileges and immunities of the House of Commons which are relevant- 
for the purposes of the present petition ? 


Parliamentary privilege is defined as 
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“ the sum of the peculiar rights enjoyed by each House collectively as a constituent part of the 
High Court of Parliament, and by members of each House individually, without which they couid 
not discharge their functions, and which exceed those possessed by other bodies or individuals.” 1 
According to the same author “ privilege, though part of the law of the land, is to a 
certain extent an exemption from the ordinary law.” The privileges of Parliament 
are of two kinds, namely: (i) those which are common to both Houses and (ii) those 
which are peculiar either to the House of Lords or to.the House of Commons’. 
‘The privileges of the Commons, as distinct from the Lords, have been defined 
as the sum. of the fundamental rights of the House and of its individual members 
as against the prerogatives of the Crown, the authority of the ordinary Courts of 
law and the special rights of the House of Lords’, Learned Solicitor-General 
appearing for the respondents claims that the Legislative Assembly, like the House 
of Commons, has the power and privilege, if it so desires, to prohibit totally the 
publication of any debate or proceedings that may take place in the House and at 
any ‘rate to prohibit the publication of inaccurate or garbled versions of it. in 
other words, it is claimed thåt the House of Commons has the power and privilege 
to prohibit the publication in any newspaper of even a true and faithful report of 
its proceedings and certainly the publication of any portion of speeches or procce- 
dings directed to be expunged from the official record. 


As pointed out in May’s Parliamentary Practice, 16th Edition, p. 151, in the 
early days of British History the maintenance of its privileges was of vital importance 
to the House of Commons. They were necessary to preserve its independence of 
the King and the Lords and, indeed, to its very existence. The privileges of the 
House of Commons have been grouped under two heads, namely, (i) those demanded 
of the Crown by the Speaker of the House of Commons at the commencement of 
each Parliament and granted as a matter of course and (2) those not so demanded 
by the Speaker. Under the first heading come (a) freedom from arrest (claimed 
in 1554), (b) freedom ofspeech (claimed in 1541), (c) the right of access to the Crown 
(claimed in 1536) and (d) the right of having the most favourable construction placed 
upon its proceedings. The second head comprises (1) the right to provide for the 
‘due composition of its own body, (ii) the right to regulate its own proceedings, (iii) 
ithe right to exclude strangers, (iv) the right to prohibit publication of its debates 
and (v) the right to enforce observation of its privileges by fine, imprisonment and 
expulsion’. Admonition and reprimand are milder forms of punishment. The 
privileges of the House of Commons under the first head are claimed at the com- 
mencement of every Parliament by the Speaker addressing the Lord Chancellor 
on behalf of the Commons. They are-claimed as “ ancient and undoubted ” and 
are, through the Chancellor “ most readily granted and confirmed ” by the Crown. 
‘Of the three things thus claimed, two, namely, the freedom of the person and the 
freedom of speech and certain consequential rights like the right to exclude strangers 
from the House and the control or prohibition of publication of the debates and 
proceedings are common to both Houses®. i 


For a deliberative body like the House of Lords or the House of Commons 
freedom of speech is of the utmost importance. A full and free debate is of the 
essence of Parliamentary democracy. Although freedom of speech was claimed 
and granted at the commencement of every Parliament, it was hardly any pro- 
tection against the autocratic Kings, for the substance of the debates could be and 
was frequently reported to the King, and his ministers which exposed the members 
to the royal wrath. Secrecy of Parliamentary debates was, therefore, considered 
necessary not only for the due discharge of the responsibilities of the members but 
also for their personal safety. ‘‘ The original motive for secrecy of debate was the 





1. Sir Thomas Erskine May’s Parliamentary 61, also Halsbury’s Laws of England, 2nd Edn., 


Practice, 16th Edn., Ch. III, p. 42. Vol. 24, p. 351. 
2. Halsbury’s Laws of England, and Edn., 5. Anson’s Law and Custom of the Consti- 
Vol. 24, Art. 698, p. 346. tution, Vol. 1, Ch. 4, p. 162. 


3. Redlich and-Ilbert on Procedure of the 6. Halsbury’s Laws of England 2nd Edn., 
House of Commons, Vol. 1, p: 46.- Vol. 24,-p. 346. 
4. Ridge’s Constitutional Law, 8th Edn., p. ° 7 TER 


134 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). £1959 


anxiety of the members to protect themselves against the action of the sovereign, 
but it was soon found equally convenient as a veil to hide their proceedings from: 
their constituencies ”1. ‘This object could be achieved in two ways, namely, (a) 
by prohibiting the publication of any report of the debates and proceedings and 
(5) by excluding strangers from the House and holding debates within closed doors. 
These two powers or privileges have been adopted to ensure the secrecy of debates 
to give full play to the members’ freedom of speech and therefore, really flow, as 
necessary corollaries, from that freedom of speech which is expressly claimed and 
granted at the commencement of every Parliament. 


As to (a) : “ The history of Parliamentary privilege is to a great extent a story 
of the fierce and prolonged struggle of the Commons to win the rights and freedoms 
which they enjoy to-day ’*. The right to control and, if necessary, to prohibit the 
publication of the debates and proceedings has been claimed, asserted and exercised 
by both Houses of Parliament from very old days. In 1628 and again in 1640 the 
clerk was forbidden to make notes of “‘particular men’s $peeches” or to ‘‘suffer copies 
to go forth of any arguments or speech whatsoever”. ‘The House of Commons 
of the Long Parliament in 1641 framed a standing order “that no member shall 
either give a copy or publish in print anything that he shall speak in the House ” 
and “that all the members of the House are enjoined to deliver out no copy or notes 
of anything that is brought into the House, or that is propounded or agitated in 
this House”. In that critical period it was a necessary a precaution. So strict was 
the House about this privilege that for printing a collection of his own speeches with- 
out such leave, Sir E. Derring was expelled from the House and imprisoned in the 
Tower and his book was ordered to be burnt by the commron hangman. This 
standing order has not up to this date been abrogated or repeafed. In 1680 to 
prevent inaccurate accounts of the business done, the Commons directed their “ votes 


and proceedings, without any reference to the debates, to be printed under the direc- 
tion of the Speaker. After the Revolution of 1688, frequent resolutions were passed 
by both Houses of Parliament from 1694 to 1698 to restrain newsletter writers from 
‘“intermeddling with their debates or other proceedings ” or “ giving any account 
of minute of the debates ”. But such was the craving of the people for political news 
that notwithstanding these resolutions and the punishment of offenders imperfect 
reports went on being published in newspapers or journals. Amongst the papers 
were Boyer’s “Political State of Great Britain”, ‘“London Magazine” and “‘Gentle- 
man’s Magazine” in which reports of debates were published under such titles as 
“ Proceedings of a Political Club” and “ Debates in the Senate of Magna Lilli: 
putia”. In 1722 the House of Commons passed the following resolutions : 


“ Resolved, That no News Writers do presume in theirs Letters, or other Papers, that they dis- 
perse as Minutes, or under any other Denomination, to intermeddle with the Debates, or any other 


Proceedings, of this House. 
Resolved, That no Printer or Publisher of any printed News Papers, do presume to insert in any 
such Papers any Debates, or any other Proceedings, of this House, or any Committee thereof.” a 
In 1738 the publication of its proceedings was characterised in another reso- 
lution of the House of Commons as “a high indignity and a notorious breach of 
privilege”. The publication of debates in the “ Middlesex Journal ” brought down 
the wrath of the House of Commons on the printers who were ordered to attend 
the House. The printers not having been found warrants were issued for their * 
arrest and one printer was arrested and brought before Alderman John Wilkes who 
immediately discharged him on the ground that no crime had been committed, 
Another printer was arrested and brought before another Alderman who, likewise, 
discharged the prisoner inasmuch as he was not accused of having committed any 
crime. By way of reprisal the House of Commons imprisoned the Lord Mayor and 
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an Alderman, both of whom were the members of the House. Both men, on their 
release, were honoured in a triumphal procession from the Tower of London to the 
Mansion House. After this political controversy, debates in both Houses continued 
to be reported with impunity, although technically such reporting was a breach 
of privilege. Accurate reporting was, however, hampered by many difficulties, 
for the reporters had no accommodation in the House and were frequently obliged 
to wait for long periods in the halls or on the stairways and were not permitted to 
take notes. The result was that the reports published in the papers were full of 
mistakes and misrepresentations. After the House of Commons was destroyed by 
fire in 1834, galleries in temporary quarters were provided for the convenience of 
reporters, and in the new House of Commons a separate gallery was provided for 

the Press. In 1836 the Commons provided for the publication of parliamentary 
papers and reports, which led to the conflict between the House of Gommons and 

the Courts, which was decided in Stockdale v. Hansard', where Lord Chief Justice 
Denman held that the fact of the House of Commons having directed Messrs. Han- 
sard to publish all their parliamentary reports was no justification for their or for 

any other bookseller publishing a parliamentary report, containing a libel against 

any man. Subsequently the House retaliated by committing Stockdale and his 

attorney and also the sheriff to prison. The deadlock thus brought about was at 
length removed by the passing of the Parliamentary Papers Act, 1840 (3 and 4 
Vic. c. 9). 


Learned advocate for the petitioner has drawn our attention to the judgment 
of Cockburn,.C.J., in the celebrated case of Wason v. Walter?. The plaintiff in that 
case had présented a petition to the House of Lords charging a high judicial officer 
with having, 30 years before, made a statement false to his own knowledge, in order 
to deceive a committee of the House of Commons and praying enquiry and the re- 
moval of the officer if the charge was found true. A debate ensued on the presen- 
tation of the petition and the charge was utterly refuted. - Allegations disparaging 
to the character of the plaintiff had been spoken in the course of the debate. A 
faithful report of the debate was published in the Times and the plaintiff proceeded 
against the defendant, who was a proprietor of the Ties, for libel. It was held 
that the debate was a subject of great public concern on which a writer in a public 
newspaper had full right to comment, and the occasion was, therefore, so far pri- 
vileged that the comments would not be actionable so long as a jury should think 
them honést and made in a fair spirit, and such as were justified by the circum- 
Stances as disclosed in an accurate report of the debate. Learned advocate for the 
petitioner contends that this decision establishes that the Press had the absolute: 
privilege of publishing a report of the proceedings that take place in Parliament, 
just as it is entitled to publish a faithful and correct report of the proceedings of the 
Courts of justice, though the character of individuals may incidentally suffer and 
that the publication of such accurate reports is privileged and entails neither cri- 
minal nor civil responsibility. 


This argument overlooks that the question raised and actually decided in that 
case, as formulated by Cockburn, C. J., himself at page 82, was simply this :— 


“The main question for our decision is, whether a faithful report in a public newspaper of a. 
debate in either House of Parliament, containing matter disparaging to the character of an individual, 
as having been spoken in the course of the debate,is actionable at the suit of the party whose character 
has thus been called in question.” 

The issue was between the publisher and the person whose character had been 
attacked. The question of the privilege, as between the House and the newspaper, 
was not in issue at all. In the next place, the observations relied upon as bearing 
on the question of privilege of Parliament were not at all necessary for deciding that 
case and, as Frank Thayer points out at page 32 of his Legal Control of the Press, 
“this part of the opinions is purely dictum”. In the third place, the following 
a a ee 
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-observations of the learned Chief Justice clearly indicate that, as between the House 
and the Press, the privilege does exist :— 


“It only remains to advert to an argument urged against the legality of the publication of parlia- 
-mentary proceedings,namely,that such publication is illegal as being in contravention of the standing 
orders of both houses of parliament. ‘The fact, no doubt, is, that each house of parliament does, by its 
:standing orders, prohibit the publication of its debates. But, practically each house not only permits, 
but also sanctions and encourages, the publication of its proceedings, and actually gives every facility 
to those who report them. Individual members correct their speeches for publication in Hansard or the 
public journals, and in every debate reports of former speeches contained therein are constantly 
referred to. Collectively, as well as individually, the members of both houses would deplore as a 
national misfortune the withholding their debates from the country at large. Practically speaking, 
‘therefore, it is idle to say that the publication of parliamentary proceedings is prohibited by parlia- 
ment. The standing orders which prohibit it are obviously maintained only to give to each house the 
‘control over the publication of its proceedings, and the power of preventing or correcting any abuse 
of the facility afforded. Independently of the orders of the houses, there is nothing unlawful in pub- 
dishing reports of parliamentary proceedings. Practically, such publication is sanctioned by parlia- 
ment ; it is essential to the working of our parliamentary system, and to the welfare. of the nation. 
Any argument founded on its alleged illegality appears to us, therefore, entirely to fail. Should 
-either house of parliament ever be so ill-advised as to prevent its proceedings from being made known 
to the country—which certainly never will be the case—any publication of its debates made in con- 
travention of its orders would be a matter between the house and the publisher. For the present 
purpose, we must treat such publication as in every respect lawful, and hold that, while honestly and 
faithfully carried on,those who publish them will be free from legal responsibility, though the character 
of individuals may incidentally be injuriously affected.” 


With the facilities now accorded to the reporters, the practice of reporting has 
improved, and the House, sensible of the advantage which it derives from a full 
„and clear account of its debates, has even encouraged the publication of reports of 
‘debates and proceedings that take place in the House. From this it ddes not at all 
follow that the House has given up this valuable privilege. The following passage 
in Anson’s Law and Custom of the Constitution at page i74 is significant and 
-correctly states the position :— : ; 


“We are accustomed, therefore, to be daily informed, throughout tHe Parliamentary Session 
-of every detail of events in the House of Commons ; and so we are apt to forget two things. 


The first is, that these reports are made on sufferance, for the House can at any moment exclude 
“strangers and clear the reporter’s gallery ; and that they are also published on sufferance, for the House 
-may at any time resolve that publication is a breach of privilege and deal with it accordingly. 


The second is, that though the privileges of the House confer a right to privacy of debate they do 
-not confer a corresponding right to the publication of debate.” A . : 


Frank Thayer at pages 31—32 expresses the same view in the following terms :— 


“ Parliamentary privilege as part of the unwritten English Constitution is the exclusive right ef 
-either House to decide what constitutes interference with its duties, its dignity, and its independence. 
Its power to exclude strangers so as to secure privacy of debate closely follows the right of Parliament 
to prevent the publication of debates. Attendance at Parliamentary debates znd the publication 
-of debates are by sufferance only, although it is now recognized that dissemination of infromation 
-on debates and Parliamentary proceedings is advantageous to English democracy and, in fact, neces- 
sary to public safety. By judicial dictum it has been stated. that there is a right to publish fair and 
-accurate report of Parliamentary debates but actually thetraditional privilege of Parliament continues 
än conflict with judicial opinion. There is still a standing order forbidding the publication of Parlia- 
mentary debates, an order that by custom and the right of sufferance has become practically obso- 
lete ; yet the threat of such an order and the possibility of ‘2 contempt citation for its abuse, should 
-Parliament deem it advantageous to withhold some particular discussion, serve as a check upon 
-careless reporting and distorted comment.”’ , 


May in his Parliamentary Practice, 16th Edition, page 118 puts the matter thus : 


“ Analogous to the publication of libels upon either House is the publication of false or perverted 
or of partial and injurious reports of debates or proceedings of either House or committees of either 
-House or misrepresentations of the speeches of particular members. But as the Commons have re- 
peatedly made orders forbidding the publications of the debates or other proceedings of their House or 
-any committee thereof which, though not renewed in any subsequent session, are considered to be 
still in force, it has been ruled that an alleged misrepresentation is notin itself a proper matter for 
the consideration of the House, the right course being to call attention to the report as an infringe- 
-ment of the orders of the House, and then to complain of the misrepresentation as an aggravation 
of the offence.” 


The fact that the House of Commons jealously guards this particular privilege 
ais amply borne out by the fact that as late as May 31, 1875, when Lord Hartington 
- sponsored a motion in the House of Commons 
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“ that this House will not entertain any complaint in respect of the publication ofthe debates 
or proceedings of the House, or of any committee thereof, except when such debates or any pro- 
ceedings shall have been conducted within closed doors or when such publication shall have been 
expressly prohibited by the House or any committee or in case of wilful misrepresentation or other 
offence in relation to such publication ”’ 


the House of Commons rejected the same outright. The conclusion deducible 
from this circumstance is thus summarised in May’s Parliamentary Practice at 
page 118 :— 

“ So long as the debates are correctly and faithfully reported, the orders which prohibit their 


publication are not enforced ; but when they are reported mala fide the publishers of newspapers are 
liable to punishment.’’ 


Several instances are given in May’s Parliamentary Practice at pages 118-119 
where proceedings have been taken for breach of privilege including a case of the 
publication in 1801 of a proceeding which the House of Lords had ordered to be 
expunged from the journal. It is said that that was a case of privilege of the House of 
Lords and not a case of privilege of the House of Commons and it is pointed out 
that there has been no instance of such a claim of privilege having been made by 
the House of Commons for over a century. In the first place, it should be remem- 
bered that this privilege, as stated in Halsbury’s Laws of England, 2nd Edition, Vol. 
24, page 351, is a-common privilege claimed by both Houses and, if the House of 
Lords could assert and exercise it in 1801, there is no reason to suppose that the 
House of Commons will not be able to do so if any occasion arises for its assertion 
or exercise. If the House of Commons has not done so for a long time it must rather 
be assumed that no occasion had arisen for the assertion and exercise of this power 
than that it had ceased to have the power at all. (Cf. the observations in Wason v. 
Walter} and In re Banwarilal Roy?. Further the fact that the House of Commons 
in 1875 rejected Lord ‘Hartington’s motion referred to above also clearly indicates 
that the House of Commons is anxious to preserve this particular privilege. It is 
interesting also to note the new point that arose in the House of Commons regarding 
the publication of certain proceedings in August, 1947. A Committee of Privileges 
found that one Mr. Evelyn Walkden, member for Doncaster, had revealed the pro- 
ceedings of a private party meeting to a newspaper. The Committee thought that 
the practice of holding party meetings of a confidential character had become well- 
established and must be taken as a normal and everyday incident of parliamentary 
procedure. The committee felt that attendance at such meetings within the pre- 
„Cincts of the Palace of Westminster during the session was part of the members’ normal 
duties and the publication by the handing out ofa report of the proceedings amounted 
to a breach of the privilege of the House. It is true that the House only resolved 
that Mr. Walkden was guilty of.dishonourable conduct, but did not expel him but it 
also passed a resolution that in future any person offsring payment for the disclosure 
of such information would incur the House’s grave displeasure®. In this case the 
inquiry was with regard to the conduct of a member for having committed a breach 
of the privilege of the House by publishing the proceedings to an outsider. The 
point, however, to note is that whatever doubts there might have been as to whether 
the proceedings of the private party meetings could be equated with the regular 
proceedings of the House of Commons, there was, nevertheless no question or doubt 
about the existence of the power or privilege of the House to forbid publication of 
the proceedings of the House. This case also shows that the House of Commons 
had not only not abandoned its power or privilege of prohibiting the publication 
sof its proceedings proper but also considered the question of applying this power 
or privilege to the publication by a member of the proceedings that took place in 
a private party meeting held within the precincts of the House. 


As to (b) : It has already been said that the freedom of speech claimed by the 
‘House and granted by the Crown is, when necessary, ensured by the secrecy of the 
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debate which in its turn is protected by prohibiting publication of the debates and 
proceedings as well as by excluding strangers from the House. Any member could. 
in the old days “‘spy a stranger” and the Speaker had to clear the House of all stran- 
gers which would, of course, include the Press reporters, This right was ex- 
ercised in 1849 and after 20 years in 1870 and again in 1872 and 1874. In 1875,. 
however, this rule was modified by a resolution of the House only to this extent, 
namely, that, on a member spying a stranger, the Speaker would put the matter | 
to the vote of the House!. ‘This right was exercised in 1923 and again as late 
as on November 18, 19582. This also shows that there has been no diminution. 
in the eagerness of the House of Commons to pro.ect itself by securing the secrecy 
of debate by excluding strangers from the House when any occasion arises. The 
Gbject of excluding strangers is to prevent the publication of the debates and pro- 
ceedings in the House, and, if the House is tenaciously clinging to this power or 
privilege of excluding strangers, it is not likely that it has abandoned its power 
or pr.vilege to prohibit the publication of reports of debates or proceedings that take 
place within its precincts. i 


The result of the foregoing discussion, therefore, is that the House of Commons. 
had at the commencement of our Constitution the power or privilege of prohibiting. 
the publication of even a true and faithful report of the debates or proceedings that 
take place within the House. A fortiori the House had at the relevant time the power 
or privilege of prohibiting the publication of an inaccurate or garbled version of 
such debates or proceedings. ‘The latter part of Article 194 (3) confers all these 
powers, privileges and immunities on the House of the Legislature of the States,. 
as Article 105 (3) does on the Houses of Parliament. It is said that the conditions 
that prevailed in the dark days of British history, which led to the Houses of Parlia- 
ment to claim their powers, privileges and immunities, do not now prevail either in 
the United Kingdom or in our country and that there is, therefore, no reason why 
we should adopt them in these democratic days. Our Constitution clearly provides. 
that until Parliament or the State Legislature, as the case may be, makes a law de- 
fining the powers, privileges and immunities of the House, its members and Gom- 
mittees, they shall have all the powers, privileges and immunities of the House of 
Commons as at the date of the commencement of our Constitution and ‘yet to deny 
them those powers, privileges and immunities, after finding that the House of Com- 
mons had them at the relevant time, will be nòt to interpret the Constitution but 
to re-make it. Nor do we share the view that it will not be right to entrust our Houses., 
with these powers, privileges and immunities, for we are well persuaded that our 
Houses, like the House of Commons will appreciate the benefit of publicity and 
will not exercise the powers, privileges and immunities except in gross cases. 


Re. II : Assuming that the petitioner, as a citizen and an editor of a newspaper, 
has under Article 19 (1) (a) the fundamental right to publish a true and faithful fe- 
port of the debates or proceedings that take place in the Legislative Assembly of” 
Bihar and granting that that Assembly under Article 194 (3) has all the powers, pri- 
vileges and immunities of the House of Commons which include, amongst others, 
the right to prohibit the publication of any report of the debates of proceedings, 
whose right is to prevail? Learned advocate for the petitioner contends that the 
powers, privileges and immunities of the Legislative Assembly under Article 194 (3) 
must give way to the fundamental right of the petitioner under Article 19 (1) 
(a). In other words, Article 194 (3) according to him, is subject to Article 19 
(x) (2). 

Learned advocate for the petitioner seeks to support his client’s claim in a variety- 
of ways which may now be noted seriatim :— 

“ (i) that though clause (3) of Article 194 has not, in terms, been made “subject to the provi- 


sion of the Constitution’’, it does not necessarily mean that it is not so subject, and that the several 
clauses of Article 194 0r Article 105 should not be treated as distinct and separate provisions but 
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should be read as a whole and that, so read, all the clauses should be taken as subject to the provi- 
sions of the Constitution, which, of course, would include Article 1g (1) (a) ; 


(ii) that Article 194 (1), like Article 105 (1), in reality operates as an abridgement of the 
fundamental right of freeaom of speech conferred by Article 19 (1) (a) when exercised in Parliament 
or the State Legislatures respectively, but Article 194 (3) does not, in terms, purport to be an excep- 

“tion to Article 19 (1) (a) ; 


(iti) that Article 19, which enunciates a transcendental principle and confers on the citizens 
of India indefeasible and fundamental rights of a permanent nature, is enshrined in Part III of our 
Constitution, which, in view of its subject-matter, is more important, enduring and sacrosanct than 
the rest of the provisions of the Constitution, but that the second part of Article 194 (3) is of the 
natare of a transitory provision which, from its very nature, cannot override the fundamental 
rights ; 


(iv) that if, in pursuance of the provisions of Article 105 (3), Parliament makes a law under 
Entry 74 in List I to the Seventh Schedule defining the powers, privileges and immunities of the 
House or Houses of Parliament and its members and committees or if, in pursuance of the provisions 
of Article 194 (3), the State Legislature makes a law under Entry 39 in List II to the Seventh Schedule 
defining : e powers, pzivileges and immunities of the House or Houses of the Legislature of a State 
and its members and committees and if, in either case, the powers, privileges and immunities so 
defined and conferred on the House or Houses are repugnant to the fundamental rights of the 
citizens, such law will, under Article 13, to the extent of such repugnancy, be void ana that such 
being the intention of the Constitution-makers in the earlier part of Article 194 (3) and there being 
no apparent indication of a ditferent intention in the latter part of the same clause, the powers, 
privileges and immunities of the House of Commons conferred by the latter part of clause (3) must 
also be taken as subject to the fundamentai rights ; 


(v) that the observations in Anand Bihari Mishra v. Ram Sahay? and the decision of this Court 
in Gunapathi Keshavram Reddy v. Nafisul Hasan? clearly establish that Article 194 (3) is subject to the 
fundamental rights.”’ | 
The arguments, thus formulated, sound plausible and even attractive, but do not 
bear close scrutiny, ag will be presently seen. 


Article 194 has already been quoted in extenso. It is quite clear that the 
subject-matter of each of its four clauses is different. Clause (1) confers on the 
members freedom of speech in the Legislature, subject, of course, to certain provisions. 
therein referred to. Clause (2) gives immunity to the members or any person autho- 
rised by the House to publish any report, etc., from legal proceedings. Clause (3) 
confers certain powers, privileges and immunities on the House of the Legislature 
of a State and on the members and the committees thereof and finally clause (4) 
extends the provisions of clauses (1) to (3) to persons who are not members of the 
House, but who, by virtue of the Constitution, have the right to speak and otherwise 
‘to take part in the proceedings of the House or any committee thereof.. In the 
second place, the fact that clause (1) has been expressly made subject to the pro~. 
visions of the Constitution but clauses (2) to (4) have not been stated to be so sub-. 
ject indicates that the Constitution-makers did not intend clauses (2) to (4) to be 
subject to the provisions of the Constitution. If the Constitution-makers wanted 
that the provisions of all the clauses should be subject to the provisions of the Consti- 
tution, then the Article would have been drafted in a different way, namely, it would 
have started with the words : “Subject to the provisions of this Constitution and the 
rules and standing orders regulating the procedure of the Legislature—” and then 
the subject-matter of the four clauses would have been set out as sub-clauses (i), (ii), 
(iii) and (iv) so as to indicate that the overriding provisions of the opening words. 
qualified each of the sub-clauses. In the third place, it may well be argued that the 
words “ regulating the procedure of the Legislature” occurring in clause (1) of 
Article 194 should be read as governing both “ the provisions of the Constitution ” 
and “ the rules and standing orders ”. So read freedom of speech in the Legislature 
becomes subject to the provisions of the Constitution regulating the procedure of 
the Legislature, that is to say, subject to the Articles relating to procedure in Part 
VI including Articles 208 and 211, just as freedom of speech in Parliament under 
Article 105 (1), on a similar constructién, will become subject to the Articles relating 
to procedure in Part V including Articles 118 and 121. The argument that the 
whole of Article 194 is subject to Article 19 (1) (a) overlooks the provisions of clause 


a eaaa 


1. A.LR. 1952 M.B. 31, 43. _ + 2. ALR. 1954 S.C. 634, 


140 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1959 
e 


(2) of Article 194. The right conferred on a citizen under Article 19 (1) (a) can be 
restricted by law which falls within clause (2) of that Article and he may be made 
liable in a Court of law for breach of such law, but clause (2) of Article 194 cate- 
-gorically lays down that no member of the Legislature: is to be made liable to any 
“proceedings in any Court in respect of anything said or any vote given by him in 
the Legislature or in Committees thereof and that no person will be liable in respect 
of the publication by or under the authority of the Houses of such a Legislature of 
any report, paperor proceedings. The provisions of clause (2) of Article 194, 
‘therefore, indicate that the freedom of speech referred to in clause (1) is different 
from the freedom of speech and expression guaranteed under Article 19 (1) (a) and 
cannot be cut down in any way by any law contemplated by clause (2) ofArticle 19. 


As to the second lead of arguments noted above it has to be pointed out that 
‘if the intention of clause (1) of Article 194 was only to indicate that it was an 
abridgement of the freedom of speech which would have been available to a mem- 
ber of the Legislature as a citizen under Article 19 (1) (&), thensit would have been 
easier to say in clause (1) that the freedom of speech conferred by Article 19 (1) (a), 
when exercised in the Legislature of a State, would in addition to the restriction 
:permissible by law under clause (2) of that Article, be further subject to the pro- 
‘visions of the Constitution and the rules and standing orders regulating procedure 
‘of that Legislature. There would have been no necessity for conferring anew the 
freedom of speech as the words “ there shall be freedom of speech in the Legislature 
‘of every State” obviously intend to do. ye ; 
' Learned advocate for the petitioner has laid great emphasis on the two parts 
of the provisions of clause (3) of Article 194, namely, that the powers, privileges and 
immunities of a House of the Legislature of a State and of the members and Com- 
mittees thereof shall be as may from time to time, be defined by the Legislature by 
Jaw and that until then they shall be those of the House of Commons of the Parlia- 
ment of the United Kingdom and of its members and Committees. The argument 
is that a law defining the powers, privileges and immunities of a House or Houses 
‘and the members and Committees thereof can be made by Parliament under Entry 
74 in List I ‘and by the State Legislature under Entry 39 of List II and if a law so 
“made takes away or abridges the right to freedom of speech guaranted under Article 
19 (1) (a) and is not protected under Article 19 (2), it will at once attract the ope- 
ration of the peremptory provisions of Article 13 and become void to the extent of 
‘the contravention of that Article. But it is pointed out that if Parliament or the 
‘State Legislature does not choose to define the powers, privileges and immunities‘ 
-and the Houses of Parliament or the House or Houses of the State Legislature 
-òr the members and Committees thereof get the powers, privileges and immunities 
-of the House of Commons, there can be no reason why, in such event, the last men- 
tioned powers, privileges and immunities should be independent of and override 
the provisions of Article 19 (1) (a). ‘The conclusion sought to be pressed upon us is 
‘that that could not be the intention of the Constitution-makers and, therefore, it 
must be held that the powers, privileges and immunities of the House of Commons 
-and of its members and Committees that are conferred by the latter part of Article 
105 (3) on each House of Parliament and the members and Committees thereof and 
“by the latter part of Article 194 (3) on a House of the Legislature of a State and the 
members and Committees thereof must be, like the powers, privileges and immunities 
-defined by law, to be made by Parliament or the State Legislature as the case may 
be, subject to the provisions of Article 19 (1) (a). We are unable to accept this reason- 
ing. It is true that a law made by Parliament in pursuance of the earlier part of 
‘Article 105 (3) or by the State Legislature in pursuance of the earlier part of Article 
194 (3) will not be a law made in exercise of constituent power like the law which 
‘was considered in Sankari Prasad Singh Deo y. Union of India* but will be one made 
‘in exercise of its ordinary legislative powers under Article 246 read with the entries 
‘referred to above and that consequently if such a law takes away or abridges any of 
the fundamental rights it will contravene the peremptory provisions of Article 1 3 
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(2) and will be void to the extent of such contravention and it may well be that that 
is precisely the reason why our Parliament and the State Legislatures have not made 
any law defining the powers, privileges and immunities just as the Australian Parlia- 
ment had not made any under section 49 of their Constitution corresponding to 
Article 194 (3) up to 1955 when the case of The Queen v. Richards’ was decided. 
It does not, however, follow that if the powers, privileges or immunities conferred 
by the latter part of those Articles are repugnant to the fundamental rights, they 
must also be void to the extent of such repugnancy. It must not be overlooked that 
the provisions of Article 105 (3) and Article 194 (3) are constitutional laws and not 
ordinary laws made by Parliament or the State Legislatures and that, therefore, 
they are as supreme as the provisions of Part IJI. Further, quite conceivably our 
Constitution makers, not knowing what powers, privileges and immunities Parlia- 
ment or the Legislature of a State may arrogate and claim for its Houses, members 
or Committees, thought fit not to take any risk and accordingly made such laws sub- 
ject to the provisions of Article 13 but that knowing and being satisfied with the 
reasonableness of the powers, privileges and immunities of the House of Commons 
at the commencement of the Constitution, they did not, in their wisdom, think fit 
to make such powers, privileges and immunities subject to the fundamental right 
conferred by Article 19 (1) (a). We must, by applying the cardinal rules cf cons- 
truction ascertain the intention of the Constitution makers from the language used 
by them. In this connection the observations made in Anantha Krishnan v. State of 
Madras*, by Venkatarama Ayyar, J., appear to us to be apposite and correct :— 


“ As against this the learned advocate for the petitioner urges that the fundamental rights are 
under the Censtitutiorrin a paramount position, that under Article 13 the Legislatures of the country 
have no power to-abrogate or abridge them, that the power to tax is the power to destroy and that, 
therefore, Part 12 is inoperative in respect of the rights conferred under Part III. I am unable to 
agree. Article 13 on which’ this argument is mainly founded does not support such a wide contention. 
It applies th terms only to Jaws in force before the commencement of the Constitution and to laws to 
be enacted by the States, that is, in future. It is only those two classes of laws that are declared void 
as against the provisions of Part III. It does not apply to the Constitution itself. It does not enact 
that the other portions of the Constitution should be void as against the provisions in Part IJI and it 
would be surprising if it did, seeing that all of them are parts of one organic whole. Article 18, 
therefore cannot be read so as to render any portion of the Constitution invalid. This conclusion 
is alse in accordance with the principle adopted in interpretation of statutes that they should be so 
construed as to give effect and operation to all portions thereof and that a construction which renders 
any portion of them inoperative should be avoided. For these reasons I must hold that the operation 
of Part 12 is not cut down by Part IJI and that the fundamental rights are within the powers of the 
taxation by the State.” 


Article 19 (1) (a) and Article 194 (3) have to be reconciled and the only way of 
reconciling the same is to read Article 19 (1) (a) as subject to the latter part of the 
Article 194 (3), just as Article 31 has been read as subject to Article 265 in the cases 
of Ramjilal v. Income-tax Officer, Mahindergarh®, and Laxmanappa Hanumantappa v. Union 
of India and another*, where this Court has held that Article 91 (1) has to be read as 
referring to deprivation of property otherwise than by of, way taxation. 
In the light of the foregoing discussion, the observations in the Madhya Bharat case®, 
relied on by the petitioner, cannot, with respect, be supported as correct. Our 
decision in Gunupati Keshavram Reddy v. Nafisul Hasan®, also relied on by learned 
advocate for the petitioner, proceeded entirely on a concession of counsel and can~ 
not be regarded as a considered opinion on the subject. In our judgment the prin- 
ciple of harmonious construction must be adopted and so construed, the provisions 
of Article 19 (1) (a), which are general, must yield to Article 194 (1) and the latter 
part of its clause (3) which are special. 


Seeing that the present proceedings have been initiated on a petition under 
Article 32 of the Constitution and as the petitioner may not be entitled, for reasons 
stated above, to avail himselfof Article 19 (1) (a) to support this application, learned 
ee 
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advocate for the petitioner falls back upon Article 21 and contends that the prọ- 
ceedings before the Committee of Privileges threaten to deprive him of personal 
liberty otherwise than in accordance with procedure established by law. The Legis- 
lative Assembly claims that under Article 194 (3) it has all the powers, privileges 
and immunities enjoyed by the British House of Commons at the commencement 
of our Constitution. If it has those powers, privileges and immunities, then it can 
certainly enforce the same, as the House of Commons can do. Article 194 (3) 

. confers on the Legislative Assembly those powers, privileges and immunities and 
Article 208 confers power on it to frame rules. The Bihar Legislative Assembly 
has framed rules in exercise of its powers under that Article. It follows, therefore, 
that Article 194 (3) read with the rules so framed has laid down the procedure for 
enforcing its powers, privileges and immunities. If, therefore,.the Legislative 
Assembly has the powers, privileges and immunities of the House of Commpns and 
if the petitioner is eventually deprived of his personal liberty as a result of the pro- 
ceedings before the Committee of Privileges, such deprivation will be in accordance 
with procedure established by law and the petitioner cannot complain of the breach, 
actual or threatened, of his fundamental right under Article 21. 


We now proceed to consider the other points raised by learned counsel for 
the petitioner.. He argues that assuming that the Legislative Assembly has the 
powers, privileges and immunities it claims and that they override the fundamental 
right of the petitioner, the Legislative Assembly, nevertheless, must exercise those 
privileges and immunities in accordance with the standing orders laying down the 
rules of procedure governing the conduct of its business made in exercise of powers 
under Article 208. Rule 207 lays down the conditions as to the admissibility of 
a motion of privilege. According to clause (ii) of this rule the motion must relate 
to a specific matter of recent occurrence. The speech was delivered on May 30, 
1957, and Shri Nawal Kishore Sinha, m.L.A., sent his notice of motion on, June 10, 
1957, that is to say 10 days after the speech had been delivered. » The matter that 
occurred 10 days prior to the date of the submission of the notice of motion cannot 
be said to be a specific matter of recent occurrence. It is impossible for this Court 
to prescribe a particular period for moving a privilege motion so as to make the 
subject-matter of the motion a specific matter of recent occurrence. This matter 
must obviously be left to the discretion of the Speaker of the House of Legislature 
to determine whether the subject-matter of the motion is or is ndt a specific 
matter of recent occurrence. The copies of the proceedings marked as Annexure 
D in Annexure III to the petition do not disclose that any objection was taken by 
any member on the ground that the matter was not a specific matter of. recent 
occurrence. We do not consider that there is any substance in this objection. 


Reference is then made to rules 208 and 209 which lay down the procedure 
as to what is to happen if any objection is taken to leave being granted to the mover 
to move his motion. It is said that Shri Ramcharitra Sinha, M.u.a., had raised an 
objection to leave being granted to Shri Nawal Kishore Sinha to move the privilege 
motion. This allegation in the petition does not appear to be borne out by the 
account of proceedings in the House to which reference has been made. Shri Ram- 
charitra Sinha only wanted to know the convention relating to the question of admis- 
sibility of such a motion and the Speaker accordingly read out clause (ii) of rule 208. 
After that Shri Ramcharitra Sinha did not say anything further. The Speaker 
then said that he understood that there was no opposition in the matter and, 
therefore, the honourable member was to be understood as having received the leave 
of the House and called upon him to say what he wanted to say. Thereupon, as 
stated earlier, Shri Karpuri Thakur wanted to know what had been published in 
the SzarcuucHT of May 31, 1957 and what ought not to have been published. The 
Speaker thereupon read out the notice submitted by Shri Nawal Kishore Sinha 
which concisely referred to the subject-matter of the motion and contained a re- 
ference to the issue of the SEARCHLIGHT of May 31, 1957, a copy of which was filed 
along with the notice. After the notice had been read the Speaker permitted Shri 
Nawal Kishore Sinha to move his privilege motion, which the latter did. There 

was no amendment proposed and the Speaker then stated what the question before 
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the House was. Nobody having indicated his opposition; he declared the motion 
to be carried. There was, in the circumstances, no non-compliance with the pro- 
visions of rule 208 read with rule 209. 


The next argument founded on non-compliance with the rules is based on 
rule 215. Clause (i) of that rule provides that the Committee of Privileges should 
meet as soon as may be after the question has been referred to it and from tim: to 
time thereafter till a report is made within the time fixed by the House. In this 
case the House admittedly did not fix a time within which the report was to be made 
by the Committee of Privileges. This circumstance immediately attracts the proviso, 
according to which where the House does not fix any time for the presentation 
of the report, the report has to be presented within one month of the date on which 
the reference to the Committee was made. Learned advocate for the petitioner 
argues that one month’s time had long gone past and, therefore, ths Com nittee 
of Privileges became functus officio and cannot, under the rules, proceed with the 
reference. There is no substance in this contention, because the second proviso to 
clause (i) of rule 415 clearly provides that the House may at any time on a motion 
being made direct that the time for the presentation of the report by the Committee 
be extended to a date specified in the motion. The words “ at any time ” occurring 
in the second proviso quite clearly indicate that this extension of time may be within 
the time fixed by the House or, on its failure to do so, within the time fixed by the 
first proviso or even thereafter, but before the report is actually made or presented 
to the House (Cf. Raja Har Narain Singh v. Chaudhrain Bhagwant Kuar!. Further, the 
question of time within which the Committee of Privileges is to make its report to 
the House is a matter of internal management of the affairs of the House and a matter 
between the House and its Committee and confers no right on the party whose 
conduct is the subject-matter of investigation and this is so particularly when the 
House has the power to extend time “at any time”. 


The next argument is that the Committee cannot proceed to investigate what 

has not been referred to it. Reference is made to the resolution of the Committee 
(Annexure II to the petition) and the notice issued to the petitioner (Annexure I 
to the petition). It is said that while the Committee’s resolution speaks of publishing 
“a perverted and unfaithful report of the proceedings of the Assembly relating 
to the spéech of Maheshwar Prasad Narayan Sinha, m.u.a.” including the ex- 
punged portion thereof, the notice simply refers to “ʻa question involving breach of 
privilege of the Bihar Legislative Assembly arising out of the publication of the news 
item” and calls upon the petitioner to show cause why appropriate action should 
not be recommended against him “‘ for breach of privilege of the Speaker and 
Assembly”. We fail to perceive how the two documents can be read as referring to 
two different charges. The notice served on the petitioner is couched in terms which 
cover the matters referred to in the Committee’s resolution. The effect in law of the 
order of the Speaker to expunge a portion of the speech of a member may be as if 
that portion had not been spoken. A report of the whole speech in such circum- 
stances, though factually correct, may, in law, be regarded as perverted and 
unfaithful report and the publication of such a perverted and unfaithful report of 
a speech, ż.e., including the expunged, portion in derogation to the orders of the 
Speaker passed in the House may, prima facie, be regarded as constituting a breach 
of the privilege of the House arising out of the publication of the offending news item 
and that is precisely the charge that is contemplated by the Gommittee’s resolution 
and which the petitioner is by the notice called upon to answer. We prefer to ex- 
press no opinion as to whether there has, in fact, been any breach of the privilege 
-of the: House, for, of that the House alone is the judge. 


The next argument urged by learned advocate for the petitioner is that, after 
the House had referred the matter to the Committee of Privileges, nothing was done 
for about one year and after such a ¢apse of time the Committee has suddenly woke 
up and resuscitated the matter only with a view to penalise the petitioner. In 
paragraph 17 of the petition the charge of mala fides is thus formulatzd :— 
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“‘17. That the Committee of Privileges aforesaid is proceeding against the petitioner mala Sides 
with a view to victimise and muzzle him since the petitioner has been through his newspaper 
unsparingly criticising the administration in the State of Bihar of which opposite party No. 1 is the 
Chief Minister.” A 
It will be noticed that the allegation of mala fides is against the Committee of 
Privileges and not against the Chief Minister and, therefore, to controvert this alle- 
gation an affidavit affirmed by the Secretary to the Bihar Legislative Assembly has 
been filed. In the affidavit in reply reference is made to certain issues of the Szarcu- 
LIGHT indicating that charges were being made by the paper against the Chief Minister 
and the suggestion is that it is at the instance of the Chief Minister that the Committee 
has now moved in the matter. This is a new allegation. That apart, the Chief 
Minister is but one of the fifteen members of the Committee and one of the three 
hundred and nineteen members of the House. The Committee of Privileges. 
ordinarly includes members of all parties represented in the House and it is difficult 
to expect that the Committee, as a body, will be actuated by any mala fide intention 
against the petitioner. Further the business of the Committee*is only to make a . 
report to the House and the ultimate decision will be that of the House itself. In 
the circumstances, the allegation of bad faith cannot be readily accepted. It is also 
urged that the Chief Minister should not take part in the proceedings before the 
Committee because he has an interest in the matter and reference is made to the 
decision in Queen v. Meyer!. The case of bias of the Chief Minister (respondent 2) 
has not been made anywhere in the petition and we do not think it would be right 
to permit the petitioner to raise this question, for it depends on facts which were not 
mentioned in the petition but were put forward in a rejoinder to which the res- 
pondents had no opportunity to reply. >. 


Finally, the petitioner denies that the expunged portions have been publish- 
ed. We do not think we should express any opinion on this controversy, at any 
rate, at this stage. If the Legislative Assembly of Bihar has the powers and pri- 
vileges it claims and is entitled to take proceedings for breach thereof, as we hold 
it is, then it must be left to the House itself to determine whether there has, in fact, 
been any breach of its privilege. Thus, it will be for the House on the advice of 
its Committee of Privileges to consider the true effect of the Speaker’s directions 
that certain portions of the proceedings be expunged’ and whether the publication 
of the speech, if it has included the portion which had' been so directed to bé ex- 
punged, is, in the eye of the law, tantamount to publishing something which had. 
not been said and, whether such a publication cannot be claimed to be a publication: 
of an accurate and faithful report of the speech. It will, again, be for the House. 
to determine whether the Speaker’s ruling made distinctly and audibly that a portion. 
of the proceedings be expunged amounts to a direction to the Press reporters not 
to publish the same, and whether the publication of the speech if it has included. 
the portion directed to be so expunged, is or is nòt a violation of the order of the 
Speaker and a breach of the privilege of the House amounting to a contempt of the 
Speaker and the House. 


For reasons stated above we think that this petition should be dismissed. In 
the circumstances, there will be no order for costs. 


Subba Rao, 7—I have had the advantage of perusing the well considered judg- 
ment of my Lord the Chief Justice. It is my misfortune to differ from him and 
my learned brethren. I would not have ventured to do so but for my conviction that 
the reasoning adopted therein would unduly restrict and circumscribe the wide 
scope and content of one of the cherished fundamental rights, namely, the freedom 
of speech in its application to the Press. 


This is an application under Article 32 of the Constitution for quashing the 
proceedings before the Committee of Privileges of the Bihar Legislative Assembly 
and for restraining the respondents, i.e., the Chief Minister of Bihar and the said 
ne 
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Committee of Privileges, from proceeding against the petitioner for the publication: 
in the issue of the SEarcHiicut dated May 31, 1957, an account of the debate in 
the House (The Legislative Assembly, Bihar) on May 30, 1957, and for other inci- 
dental reliefs. The petitioner, Pandit M.S.M. Sharma, is the editor of the Searcu- 
LIGHT, an English daily newspaper, published from Patna in the State of Bihar. Om 
May 30, 1957, Shri Maheswara Prasad Narayan Sinha, a member of the State Assem- 
bly made a bitter attack in the Assembly on the Chief Minister, Shri Sri Krishna 
Sinha, and on Shri Mahesh Prasad Sinha, a Minister in the previous Cabinet, who 
was defeated at the last general elections. It is said that in regard to that speech 
the Speaker gave a ruling that certain portions, thereof should be expunged from the 
proceedings. In the issue of the SzarcaticHt, dated May 31, 1957, an accurate 
and faithful account of the proceedings of the Bihar Legislative Assembly of May 30, 
1957, was published under the caption “ BITTEREST ATTACK ON CHTEF 
MINISTER”. It was also indicated in the report that the Speaker had disallowed 
the member to nane Mr. Mahesh Prasad Sinha in respect of the Ministry-forma- 
tion and confined him to his remarks in regard to his Chairmanship of the Khadi 
Board. It is alleged in the affidavit that till May 31, 1957, it was not known to any 
member of the staff of the SEARCHLIGHT, including the petitioner, that any portion 
of thé debate in question had been expunged from the official record of the Assembly’ 
proceedings of May 30, 1957, and that in fact the petitioner did not publish the ‘ex-- 
punged remarks. This fact was denied by the respondents in their counter, but it 
was not alleged that the Speaker made any specific order or gave any direction. 
prohibiting the publication of any part of the proceedings of the Assembly in any 
newspaper.’ On June 10, 1957, Shri Nawal Kishore Sinha moved a privilege motion: 
in the House arid it was carried, as, presumably, no one had opposed it. On the 
same day, the House referred the matter to the Committee of Privileges without fixing: 
any date for the presentation of the report of the Committee. The Committee in. 
due course held its méeting presided over by the Chief Minister and found that a 
prima facie case of breach of privilege had been made out against the petitioner. 
Then, the Secretary to the Legislative Assembly issued a notice to the petitioner 
informing him of the fact that the Committee had found a prima facie case of breach: 
of privilege-made out against him and asking him to show cause, if any, on or before 
September 8,.1958, why appropriate action should not be taken against him. Along: 
with that notice, a copy of the motion as adopted by the Committe of Privileges 
in its meeting held on August 10, 1958, and a copy of a booklet containing a collec- 
‘tion of the papers relating to the privilege motion moved by Shri Nawal Kishore 
Sinha, M.L.A., on June 10,,1957, were enclosed for ready reference. The booklet 
accompanying the notice contained the motion moved in the House, the report 
published in the SzaRcuLiicHT, dated May 31, 1957, and the rules of the Assembly 
relating to the Committee of Privileges. ‘Though there was some argument on the: 
construction of the terms of the resolution passed by the Committee on account of the 
unhappy language in which it was couched, it is manifest that the breach of privilege: 
pleaded was that the petitioner, by including the expunged portion of the speech of 
Maheshwar Prasad Narayan Sinha, published a perverted and unfaithful report of 
the proceedings of the Assembly. The petitioner, thereafter, filed a petition under 
Article 32 of he Constitution for the aforesaid reliefs. 


On the aforesaid facts, the learned counsel for the petitioner raised the follow- 
ing points in support of the petition : (1) The petitioner, as a citizen of India, has 
the fundamental right under Article 19 (1) of the Constitution to freedom of speech 
and expression, which includes the freedom of propagation of ideas and their publica- 
tion and circulation ; and the Legislature of a State cannot claim a privilege in such 
a way as to infringe that right. This contention is put in two ways: (i) The pri- 
vilege conferred on the Legislature of g State is subject to the freedom conferred on a 
citizen under Article 19 (1) of the Constitution ; and (ii) that even if the privilege 
was not expressly made subject to the fundamental right under Article 19 (1), 
having regard to the nature of the fundamental right and the rules of interpretations 
this Court should so construe the provisions as to give force to both the provisions, 
(2) Even if Article 194 (3) overrides the provisions of Article 19, the powers, privileges. 
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and immunities of the House of Legislature are only those of the House of Gom- 
mons of the Parliament of the United Kingdom, at the commencement of the Consti- 
tution, i.e., January 26, 1950; and the House of Commons on that date had no 
privilege to prevent the publication of its proceedings or portion expunged by the 
Speaker in respect of the proceedings. (3) Under Article 21 of the Constitution, no 
person is to be deprived of his personal liberty except in accordance with the proce- 
dure established by law and that the Privilege Committee, by calling upon the peti- 
tioner to appear at the bar of the Legislature after making an enquiry in violation of 
the rules, particularly the rules 207 (2), 208 (3) and 215 of the Rules of the Assembly 
relating to the Committee of Privileges, has infringed his right under that Article. 
(4) Mr. Maheshwara Prasad Narayan Sinha made a bitter attack on the Chief 
Minister and that report was published in the SearcHLIGHT. The Chief Minister, 
who has admittedly control over the Legislature or at any rate over the majority 
of the members of the Assembly, was actuated by mala fides in securing tHe initiation 
of the proceedings against the petitioner for breach of privilege, and therefore his 
presiding over the meeting of the Sub-Committee would vitiate 8s entire proceedings. 
(5) The Committee of Privileges enquired into an allegation not referred to it by the 
House. The learned Solicitor-General, appearing for the respondents, countered 
the said arguments and his contentions may be summarised thus : Under the Consti- 
tution, no particular Article has more sanctity than the other, even though that 
Article deals with fundamental rights. Article 194 (3) is not made subject to Article 
19 of the Constitution, and, therefore, if the House of Commons of the Parliament of 
‘the United Kingdom has the power or privilege to prevent the publication of its 
proceedings, or at any rate of the expunged portions of it, the Legislature of a State 
in India has also a similar privilege or power and it can exercise it, notwithstanding 
the fact that it infringes the fundamental right of a citizen. The House of Commons 
of the United Kingdom has such a privilege and therefore’ the Legislature of Bihar 
can exercise it and take action against the person committing a. breach thereof. 
While a Court of Law can decide on the question of the existence and the extent of 
the privilege of a House, it has no power or jurisdiction to consider whether a parti- 
cular person in fact committed a breach thereof. The Legislature in this case has 
not broken any of the rules of the Assembly relating to the Committee of Privileges, 
and even if it did, by reason of Article 212 (1) of the Constitution, the’validity of its 
proceedings cannot be questioned on the ground of any alleged irregularity .of the 
procedure. There was no allegation in the petition that the Committee or the 
Assembly was actuated by mala fides and even if the Chief Minister was acting with 
mala fides—which fact was denied—, the proceedings of the Committee or of the 
Legislature, which is the final authority in the matter of deciding whether there was 
a breach of privilege, would not be vitiated. It was also denied that the Committee 
of Privileges enquired into any allegation not referred to it by the House. 


At the outset it would be convenient to clear the ground of the subsidiary ramifi- 
-cations falling outside the field of controversy and focus on the point that directly 
arises in this case. We are not concerned here with the undoubted right of a State 
Legislature to control and regulate its domestic affairs. In “ Cases in Constitutional 
Law ” by Keir and Lawson, it is stated, at page 126, as follows : 


“The u ndoubted privileges of the House of Commons are of three kinds. They include (i) 
exclusive jurisdiction over all questions which arise within the walls of the house, except, perhaps 
AN: case- Of- felonyo sesei esate cia i a EARE ENa Ea A GE Mob ESO E a eee eS 


(ii) Certain personal privileges which attach to members of Parliament. The most important 
-of these are freedom of debate, and immunity from civil arrest during the sitting of Parliament and 
‘for forty days before and after its assembling.................... ‘That the freedom of speech 
and debates or proceedings in Parliament ought not to be impeached or questioned in any Court or 
place out of Parliament.’ 


(iii) The power of executing decisions on matters of privilege by committing members of 
Parliament, or any other individuals, to imprisonment for contempt of the House.” 
Nor we are called upon to decide on the scope of a Court’s jurisdiction to set aside 
«the orders of contempt made by the Legislature or warrants issued to implement the 
‘said orders. Reported decisions seem to suggest that if the order committing a 
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person for contempt or the warrant issued pursuant thereto discloses the reasons, 
the Court can decide whether there is a privilege and also its extent ; but, when it 
purports to issue a bald order, the Gourt has no power to decide, on the basis of other 
evidence, whether in fact a breach of privilege is involved. As this question does not 
arise in this case. I need not express any opinion thereon. The stand taken by the 
Legislature, as disclosed in the notice issued, the enclosed records sent to the peti- 
tioner, in the counter-affidavit filed and the arguments advanced by the respondents, 
is that the Legislature of a State has the privilege to prevent any citizen from publish- 
ing the proceedings of the Legislature or at any rate such portions of it as are ordered. 
-to be expunged by the Speaker, and therefore it has a right to take action against the 
person committing a breach of such a privilege. The main question, therefore, that 
falls to be decided is whether the Legislature has such a privilege. If this question 
is answered ‘against the Legislature, no other question arises for consideration. 


The powers, privileges, and immunities of a State Legislature are governed by 
Article 194 of the Constitiftion and the freedom of propagation of ideas, their 
publication and circulation by Article 19 (1) (a) thereof. For convenience of re- 
ference, both these articles may be read in juxtaposition. 


Article 19 reads: 


“ (1) All citizens shall have the right— 
(a) to freedom of speech and expression ; 


(2) ‘Nothing in-sub-clause (a) of clause (1) shall affect the operation of any existing law, or 
prevent the State frem making any law, in so far as such law imposes reasonable restrictions on the 
-exercise of the right conferred by the said sub-clause in the interests of the security of the State, friendly 
relations with foreign States, ‘public order, decency or morality, or in relation to contempt of Court, 
-defamation or incitement to an offence,” ° 
Article 194.states: ` 
“ (1) Subject to the provisions of this Constitution and to the rules and standing orders regu” 
lating the procedure of the Legislature, there shall be freedom of speech in the Legislature of every 
State. 
(2) No member of the Legislature of a State shall be liable"to any proceedings in any Court in 
„respect of anything said or any vote given by him in the Legislature or any committee thereof, and 
no person shall be so liable in respect of the publication by or under the authority of a House of such 
"a Legislature of any report, paper, votes or proceedings. . 
(3) In other respects, the powers, privileges and immunities of a House of the Legislature of a 
State, and of the members and the committees of a House of such Legislature, shall be such as may 
from time to time be defined by the Legislature by law, and, until so defined, shall be those of the 
. House of Commons of the Parliament of the United Kingdom, and of its members and committees, 
at_the commencement of this Constitution. 
(4) The provisions of clauses (1), (2) and (3) shall apply in relation to persons who by virtue 
-of this Constitution have the right to speak in, and otherwise to take part in the proceedings of a 
House of the Legislature of a State or any committee thereof as they apply in relation to members of 
that Legislature.” 
In Romesh Thappar v. The State of Madras, this Court ruled that freedom of speech 
and expression includes freedom of propagation of ideas and that freedom is ensured 
by the freedom of circulation. This freedom is, therefore, comprehensive enough 
to take in the freedom of the press. The said view is accepted and followed in 
_Briji Bhushan v. The State of Dethi®. To the same effect is the decision of this Court 
in Express Newspapers Ltd. v. Union of India®, where Bhagwati, J., delivering the judg- 
ment of the Court, held that freedom of speech and expression includes within its 
.scope the freedom of the Press. In Srinivasan v. The State of Madras‘, it was held, on the 
basis of the view expressed by this Court, that the terms ‘‘freedom of speech and ex- 
pression ” would include the liberty to,propagate not only one’s own views but also 
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the right to print matters which are not one’s own views but have either been borrow, 
ed from someone else or are printed under the direction cf that person. I would, 
therefore, proceed to-consider the argument advanced on the basis that the freedom 
of speech in Article 19 (1) (a) takes in also the freedom of the Press in the comprehen- 
sive sense indicated by me supra. The importance of the freedom of speech in a 
democratic country cannot bé over-emphasized, and in recognition thereof, clause (2) 
of Article 19, unlike other clauses of that Article, confines the scope of thé restrictions 
on the said freedom within comparatively narrower limits. Clause (2) enables the 
State to impose reasonable restrictions on the exercise of the said right in the interest 
of the security of the State, friendly relations with foreign States, public order, decen- 
cy or morality, or in relation to contempt of Court, defamation or incitement to an 
offence. The said Article finds place in Part III under the heading “Fundamental 
Rights”. Article 13 makes laws that are inconsistent with or in derogation of the 
fundamental rights void and clause (2) thereof expressly prohibits the State from 
making laws in contravention of the said rights. In theewords of Patanjali Sastri, C.J., 
the said rights in Part III are “rights reserved by the people after delegation of the 
rights by the people to the institutions of Government.” It is true, and it cannot be 
denied, that notwithstanding the transcendental nature of the said rights, the Consti- 
tution may empower the Legislature to restrict the scope of the said rights within 
reasonable bounds, as in fact it did under clauses (2) to (6) of Article 19. Such 
restrictions may be by express words or by necessary implication. But the Court 
would not and should not, having regard to the nature of the rights, readily infer such 
a restriction unless there are compelling reasons to do so. The Constitution adopted 
different and well-understood phraseology to resolve conflicts-and preyent overlap- 
ping of various provisions. Some Articles are expressly made subject to the provi- 
sions of the Constitution—vide Articles 71 (3), 73 (1), 105, 131, etc.—and some to 
specified Articles —vide Articles 81, 107 (1), 107 (2), 114 (3), 120 (1), etc. Some 
Articles are made effective notwithstanding other provisions in the Constitution— 
vide Articles 120 (1), 136 (1), 143 (2), 169 (1), etc. Where the Constitution adopts 
one or other of the said two devices, its intention is clear and unambiguous ; but, 
there are other Articles which are not expressly made subject to provisions of the 
Constitution or whose operation is not made effective notwithstanding any other 
provisions. In such cases, a duty is cast upon the Court to ascertain the intention of 
the Constitutent Assembly. Cooley in his “Constitutional Law’ ‘points out that 
“ however carefully constitutions may be made, their meaning must be often drawn 
in question”. He lays down, at page 427, the following rule, among others, as.a 
guide to the construction of these instruments : 

‘© The whole instrument is to be examined, with a view of determining the intention of each part 
Moreover, effect is to be given, if possible, to the whole instrument, and to every section and clause. 
And in interpreting clauses it must be presumed that words have been used in their natural and ordi- 
nary meaning.” À 
The rule may also be stated in a different way : If two Articles appear to be in cọn- 
. flict, every attempt should be made to reconcile them or to make them to co-exist 
before excluding or rejecting the operation of one. 


Article 194 (3) of the Constitution, with which we are concerned, does not in 
express terms make that clause subject to the provisions of the Constitution or to those 
of Article 19. Article 194 has three clauses. The first clause declares that there 
shall be freedom of speech in the Legislature of every State and that freedom is 
expressly made subject to the provisions of the Constitution and to the rules and the 
standing orders regulating the procedure of the Legislature. Clause (2) gives protec- 
tion to members of the Legislature of a State from any liability to any proceedings 
in any Court in respect of anything said or any vote given by him in the Legislature 
or any committee thereof and to every person in respect of the publication by or 
under the authority of a House of such a Legislature of any repòrt, paper, votes or 
procedure. The third clause, with which we are now directly concerned, confers 
upon a House of the Legislature of a State and of the members and the committees 
thereof certain powers, privileges and immunities. It is in two parts. The first 
part says that theepowers, privileges and immunities of a House of the Legislature of a - 
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State and of the members and the committees of a House of such Legislature shall be 
such as may from time to time be defined by the Legislature by law ; and the second 
part declares that until so defined, they shall be those of the House of Commons of 
the Parliament of the United Kingdom and its members and committees, at the 
commencement of the Constitution. The question is whether this clause confers on 
the Legislature powers, privileges and immunities so as to infringe the fundamental 
right of a citizen under Article 19 (1) (a) of the Constitution. The first thing to 
þe noticed is that while Article 19 (1) (a) of the Constitution deals with the freedom 
of speech and expression of a citizen, Article 194 (1) declares that there shall be 
freedom of speech in the Legislature of every State. While Article 19 (1) is general 
in terms and is subject only to reasonable restrictions made under clause (2) of the 
said Article, Article 194 (1) makes the freedom of speech subject to the provisions 
of the Constitution and rules and standing orders regulating the procedure of the 
Legislature. Clause (2) flows from clause (1) and it affords protection from liability 
to any proceedings in a Court for persons in respect of the acts mentioned therein. 
But these two provisions do not touch the fundamental right of a citizen to publish 
proceedings which he is entitled to do under Article 19 (1) of the Constitution. That 
is dealt with by clause (3). That clause provides for powers, privileges and immu- 
nities of a House of the Legislature of a State and of the members and the committees 
of a House, other than those specified in clause (2).- It is not expressly made subject 
to the provisions of the Constitution. I find it difficult to read in that clause the 
opening words of clause (1), viz., “subject to the provisions of this Constitution”, 
for two reasons : (i) clause (3) deals with a subject wider in scope than clause (1) 
and therefore.did not, flow from clause (1) ; and (ii) grammatically it is not possible 
to import thé opening words of clause (1) into clause (3). Therefore, I shall proceed 
on the basis that clause (3) is not expressly made subject to Article 19 or expressly 
made independent of other Articles, of the Constitution. We must, therefore scruti- 
nize the provisions of.that clause in the context of the other provisions of the Constitu- 
tion to ascertain whether by necessary implication it excludes the operation of Article 
19. The first thing to be noticed in clause (3) of Article 194 is that the Constitution 
declares that the powers, privileges and immunities of a House of Legislature of 
State and of the members and committees of a House of such Legislature are such 
as defined by the Legislature by law. In the second part, as a transitory measure, 
it directs that till they are so defined, they shall be those of the House of Commons 
of the Parliament of the United Kingdom and of its members and committees, at the 
commencement of the Constitution. I find it impossible to accept the contention 
that the second part is not a transitory provision ; for, the said argument is in the 
teeth of the express words used therein. It is inconceivable that the Constituent 
Assembly, having framed the Constitution covering various fields of activity in 
minute detail, should have thought fit to leave the privileges of the Legislatures in 

_such a vague and nebulous position compelling the Legislatures to ascertain the con- 
tent of their privileges from those obtaining in the House of Commons at the com- 
mencement of the Constitution. The privilege of the House of Commons is an orga- 
nic growth. Sometimes a particular rule persists in the record but falls into disuse 
in practice. Privileges, just like other branches of common law, are results of com- 
promise depending upon the particular circumstances of a given situation. How 
difficult it is to ascertain the privilege of the House of Commons and its content and 
extent in a given case is illustrated by this case. 


Reliance is placed upon other Articles of the Constitution in support of the con- 
tention that the second part of clause (3) is not intended to be transitory in nature. 
Under Article 135 of the Constitution, until Parliament by law otherwise provides 
the Supreme Court shall have certain appellate jurisdiction. Under Article 137, 
subject to the provisions of any law made by Parliament or any rules made under 
‘Article 145, the Supreme Court shall haye power to review any judgment pronounced 
or order made by it. Article 142 (2) says : 

“€ Subject to the provisions of any law made in this behalf by Parliament, the Supreme Court 
shall, as respect the whole of the territory of India, have all and every power to make any order for 
the purpose of securing the attendance of any person, the discovery or production of any documents, 


‘or the investigation or punishment of any contempt of itself.” ` 
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Article 145 reads : 


“ Subject to the provisions of any law made by Parliament, the Supreme Court may from time: 
to time, with the approval of the President, make rules for regulating generally the practice and pro- 
cedure of the Court. . . . 2... .” . 


Under Article 146 (2): 


“Subject to the provisions of any law made by Parliament, the conditions of service of cfficers and 
servants of the Supreme Court shall be such as may be prescribed by rules made hy the Chief Justice: 
of India or by some other Judge or officer of the Court authorised by the Chief Justice of Inia to 
make rules for the purpose.’’ 


“Under Article 187 (3) : 


‘© Until provision is made by the Legislature of the State under clause (2), the Governor may, after’ 
consultation with the Speaker of the Legislative Assembly or the Chairman of the Legislative 
Council, as the case may be, make rules regulating the recruitment, and the conaitiens ci service’ 
of persons appointed, to the secretarial staff of the Assembly or the Council, and any rules so made 
shall have effect subject to the provisions of any law maue under the said clause.”’ 


Clause (2) of Article 210 says : . 


‘Unless the Legislature of the State by law otherwise provides, this article shall, after the expi- 
ration of a period of fifteen years from the commencement of this Constitution, have effect as if 
the words ‘or in English’ were omitted therefrom.” 

I do not see any analogy between the first part of Article 194 (3) and the provi- 
sions of the aforesaid Articles. Firstly, the said Articles do not import into India 
the law of a foreign country ; secondly, they either make the existing law subject to 
the provisions of any law made by Parliament, or declare a particular law to be in 
force unless modified by Parliament ; whereas in Article 194°(3) the ‘Constitution 
expressly declares that the law in respect of powers, privileges and immunities is that 
made by a House of the Legislature from time to time and introduces a rider as a 
transitory measure that till such law is made, thé powers, privileges and immunities 
of the House of Commons should be those of the Legislature’also. I have no doubt, 
therefore, that part two of clause (3) of Article 194 is intended to be a transitory provi- 
sion and ordinarily, unless there is a clear intention to the contrary, it cannot be 
given a higher sanctity than that of the first part of clause (3). The first part of 
clause (3) reads: . 


‘© In other respects, the powers, privileges and immunities of a House of the Legislature ofa State, 
and of the members and the committees of a House of such Legislature, shall be such as may from 
time to time be defined by the Legislature by law. a tah Bene 


Article 245 enables a State to make laws for the whole or any part of the State. Arti- 
cle 246 (3) provides that the Legislature of any State has exclusive power to make 
laws with respect to any of the matters enumerated in List II in the Seventh Schedule 
(in the Constitution referred to as the “State List”). Item 39 of List II of the 
Seventh Schedule enumerates the following matters among others : 


“ Powers, privileges and immunities of the Legislative Assembly and of the members and the 
committees thereof. . . . DE or A fey 


Clause (2) of Article 13, which is one of the Articles in Part III relating to fundamen- 
tal rights, prohibits the State from making any law which takes away or abridges the 
rights conferred by that Part and declares that any law made in contravention of that 
clause shall to the extent of the contravention be void. It is, therefore, manifest 
that the law made by the Legislature in respect of the powers, privileges and im- 
munities of a House of the Legislature of a State, would be void to the extent the law 
contravened the provisions of Article 19 (1) (a) of the Constitution, unless it is saved 
by any law prescribing reasonable restrictions within the ambit of Article 1g (2). So 
much is conceded by the learned Solicitor-General. ‘Then what is the reason or 
justification for holding that the second part of that clause should be read in a 
different way as to be free from the impacf of the fundamental-rights. When the 
Constitution expressly made the Jaws prescribing the privileges of the Legislature of a 
State of our country subject to the fundamental rights, there is no apparent reason 
why they should have omitted that limitation in the case of the privileges of the 
Parliament of the, United Kingdom in thgir application to a State Legislature. We 
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cannot assume that the framers of the Constitution thought that the privileges of the 
House ‘of Commons were subject to the fundamental rights in that country ; for, to. 
assume that is to impute ignorance to them of the fact that the Parliament of the 
United Kingdom was supreme and there were no fetters on its power of legislation.. 
The contention also, if accepted, would lead to the anomaly of a law providing for 
privileges made by Parliament or a Legislature of our country being struck down as 
infringing the fundamental rights, while the same privilege or privileges, if no law was 
made, would be valid. Except the far-fetched suggestion that the Constitution-. 
makers might have thought that all the privileges of the House of Commons, being 
the mother of Parliaments, would not in fact offend the fundamental rights and that, 
therefore, they designedly left them untouched by Part III as unnecessary or the- 
equally untenable guess that they thought that fora temporary period the operation 
and the extent of the said privileges need not be curtailed, no convincing or even 
plausible reason is offered for the alleged different treatment meted out to the said 
privileges in the said two pasts of clause (3). If the Constitution intended to .make 
the distinction, it would have opened the second part of clause (3) with the words. 


“Notwithstanding other provisions of the Constitution or those of Article 19.” 


I cannot also appreciate the argument that Article 194 should be preferred to. 
Article 19 (1) and not vice versa. Under the Constitution, it is the duty of this Court 
to give a harmonious construction to both the provisions so that full effect may be 
given to both, without the one excluding the other. There is no inherent inconsis- . 
tency between the two provisions. Article 19 (1) (a) gives freedom of speech and 
expression to a citizen, while the second part of Article 194 (3) deals with the powers, . 
privileges and immunities of the Legislature and of its members and committees. 
The Legislature and its members have certainly a wide range of powers and privileges. 
and the said privileges can be exercised without infringing the rights of a citizen, . 
and particularly of one.who is not a member of the Legislature. When there is a 
conflict, the privilege should yield to the extent it affects the fundamental right. This. 
construction gives full effect to both the Articles. This Court in Gunupati Keshavaram 
Reddy v. Nafisul Hasan}, held that the order of arrest of Mr. Mistry and his detention 
in the Speaker’s custody was a breach of the provisions of Article 22 (2) of the Consti- 
tution. In that case, the said Mistry, was directed by the Speaker of the U.P. Legis- 
lative-Assembly to be arrested and produced before him to answer a charge of breach 
of privilege. Though the question was not elaborately considered, five Judges of ` 
this Court unanimously held that the arrest was a clear breach of the provisions . 
of Article 22 (2) of the Constitution indicating thereby that Article 1 94. was subject to . 
Articles of Part III of the Constitution. Iam bound by the decision of this Court. . 
In the result, I hold that the petitioner has the fundamental right to publish the re- 
port of the proceedings of the Legislature and that, as no reasonable restrictions were 
imposed by law on the said fundamental right, the action of the respondents infringes . 
his right entitling him to the relief asked for. 


This case does not, as it is supposed or suggested illustrate any conflict between 
the Legislature and the Court, but it is one between the Legislature and the citizens 
of the State whose representatives constituted the Legislature. I yield to none in 
my respect for that august body, the Legislature of the State ; but, we are under a duty, 
enjoined on this Court by Article 32 of the Constitution, to protect the rights of the 
citizens who in theory reserved to themselves certain rights and parted only 
the others to the Legislature. Every institution created by the Constitution, 
therefore, should function within its allotted field and cannot encroach upon the 
rights of the people who created the institutions. It may not be out of place to 
suggest to the appropriate authority to make a law regulating the powers, privileges . 
and immunities of the Legislature instead of keeping this branch of law in a nebulous . 
state, with the result that a citizen will’have to make a research into the unwritten 
law of the privileges of the House of Commons at the risk of being called before the - 
Bar of the Legislature. 
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The said conclusion would be sufficient to dispose of this petition. But as 
it was argued at some length, it would be as well that I expressed my opinion en the 
„question of the existence and the extent of the relevant privileges of the House of 
“Commons at the commencement of the Constitution. Before considering that ques- 
tion, it would be convenient to notice briefly the scope of a Court’s jurisdiction to 
investigate the nature and the extent of the privilege claimed by the House of 
Commons. It is often said that each House of Parliament is the sole Judge of its own 
wileges. But early in the history of British Parliament the question of the scope of that 
equivocal statement was raised and it was contended that the House’s jurisdiction 
was confined only within the limits of the privileges as defined by the Courts of 
Common Law. The said question was raised and decided in Ashby v. White’, 
Paty’s Case?, Stockdale v. Hansard? and the Case of the Sheriff of Middlesex’. In the 
said case, the Common Law rights of a citizen were threatened by the House of 
‘Commons on the ground that the person concerned committed a breach of the 
privilege of the House. The combined effect of these decisions is that “ the Courts 
‘deny to the Houses the right to determine the limits of tlteir priveleges, while allowing 
them within those limits exclusive jurisdiction”. In Anson’s Law and Custom of the 
‘Constitution, the principle has been neatly stated, at page 190, thus : 

“The Privileges of Parliament, like the prerogative of the Crown, are rights conferred by law, 
cand as such their limits are ascertainable and determinable, like the limits of other rights, by the 
Courts of Law.” 

As the learned Solicitor-General conceded the said legal position, it would be un- 
necessary to pursue the matter further or consider the decisions in greater detail. 


The main question, therefore, that falls to be decided is the cxistence and the 
extent of the privilege claimed by the respondents. As the privilege claimed by the 
respondents is in derogation of the fundamental right of a citizen, the burden lies 
‘heavily upon them to establish by clear and unequivocal evidence that the House of 
Commons possessed such a privilege. In the words of Coke: , . 

“ as the privilege is part of the law of custom of the Parliament, they must be collected out 

of the rolls of Parliament and other records and by precedent and continued experience,” 
They can be found only in the Journals of the House compiled in the Journal Office 
from the manuscript minutes and notes of proceedings made by the clerks at the table’ 
.during the sittings of the House. Decided cases and the text-books would also help us 
to ascertain the privileges of the Houses. The words “at the commencement of the 
Constitution ” indicate that the privileges intended to be attracted are not of the 
.dark and difficult days, when the House of Commons passed through strife and strug; 
-gle, but only those obtaining in 1950, when it was functioning as a model Legisla- 
ture in a highly democratized country. In the circumstance, a duty is cast upon the 
respondents to establish with exactitude that the House of Commons possessed the 
-particular privilege claimed at the commencement of the Constitution. 


The respondents claimed two privileges: (i). that the House of Commons has 
the privilege of preventing the publication of its proceedings and (ii) that it has 
the privilege to prevent the publication of that part of the proceedings directed by 
the Speaker to be expunged. Indeed the second privilege is in fact comprehended 
‘by the first, which is larger in scope. 


A history of the said privilege is given in May’s Parliamentary Practice as 
swell as in Halsbury’s Laws of England. In Halsbury’s Laws of England, 2nd edi- 
stion, Volume 24 (Lord Hailsham’s Edition), it is stated at pages 350-351 as follows : 


“Tt is within the power of either House of Parliament, should it deem it expedient, to prohibit 
‘the publication of its proceedings. l 

In the House of Lords, it is a breach of privilege for any person to print or publish anything relat- 
ing to the proceedings of the House without its permission. The House of Commons, upon many occa- 
sions, has declared the publication of its proceedings without the authority of the House to be a breach 
of privilege, and the House has never formally rescindéd the orders which from time to time it has made 
with regard to this subject. At the present time, however, neither House will consider a report of its 


————— 
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proceedings in a newspaper or other publication to be a breach of ity privileges, unless such report is 
manifestly inaccurate or untrue.” 


At page 350 in the foot-note (d) the history of the said privilege is given thus : 


“ The jealousy of the House of Commons with regard to the privacy of its proceedings dates from 
the Long Parliament, and was due to the antagonism which existed between that assembly and the 
King. The object of the House at that time was to prevent its own members or officers from supply- 
ng the King with information which might incriminate its members ; see Resolutions of the House of 
Commons of 13th July, 1641 (Journals of the House of Commons, 1641, Vol. II, page 209). It was 
not until after the Revolution of 1689 that the House came in contact with unofficial reporters who 
urnished, for the news letters of the day, reports, often prejudicial and generally inaccurate, of the 
proceedings of the Commons. In 1738 the House passed a resolution stating that it was “a high 
indignity to, and a notorious breach of privilege of, this House, for any news writer, in letters or other 
papers (as minutes, or under any other denomination), or for any printer or publisher of any printed 
newspaper of any denomination to insert in the said letters or papers, or to give therein an account 
of the debates or other proceedings of this House or any committee thereof, as well during the recess, 
as the sitting of Parliament ; and that this House will proceed with the utmost severity against such 
offenders (Journals of the House of Commons, 1738, Vol. XXIII, p. 148 ; Parliamentary History, 
Vol. X, pp. 799-811). This resolytion was repeated in 1753 and 1762 ; see Journals of the House of 
Commons, 1753, Vol. XKVI, p. 754 ; 1762, Vol. XXIX, pp. 206, 207. But, in spite of the attitude 
of the House, unofficial reports of the proceedings of the House of Gommmons were still published, 
and in 1771, during the disturbances caused by John Wilkes, the claim of the House to forbid the 
publication of its debates led to a struggle between the Commons and the City of London which, 
although it resulted in the committal to prison of the Lord Mayor and two aldermen, practically put 
an end to the attenpts of the House of Commons to prevent the publication of its debates.” 


Much to the same effect it is stated in May’s Parliamentary Practice : at page 54, 
the learned author, under the heading “ Right to Control Publication of Debates 
and Proceedings ”, observes : 

** Closely cbnnected with the power to exclude strangers, so as to obtain, when necessary, such 
privacy as may secure freedom of debate, is the right of either House to prohibit the publication of 
debates or proceedings. The publication of the debates of either House has been repeatedly declared 
to be a breach of privilege, afd especially false and perverted reports of them ; and no doubt can exist 
that if either House desire to withhold their proceedings from the public, it is within the strictest limits 
of their jurisdiction to dd sos and to punish any violation of their orders.” 

After tracing the history of the privilege, the practice obtaining in modern 
times is described thus: 

“The repeated orders made by the House forbidding the publication of the debates and 
proceedings of the House, or of any committee thereof, and of comments thereon, or on the conduct 
of Members in the House, by newspapers, newsletters, or otherwise, and directing the punishment 
of offenders agaist such rules, have long since fallen into disuse. Indeed, since 1909, the debates 


have been reported and issued by an official reporting staff under the authority of Mr. Speaker, 
and are sold to the public by Her Majesty’s Stationery Office.” 


The same idea is repeated at page 56 as follows :— 


“ So long as the debates àre correctly and faithfully reported, however, the privilege which prchi- 
bits their publication is waived.” 


At page 118, the same result is described in different words thus : 


“ So long as the debates are correctly and faithfully reported, the orders which prohibit their 
publication are not enforced ; but when they are reported mala fide, the publishers of newspapers 
are liable to punishment.”’ 

Then the following eight instances of misconduct in connection with the publication 
of the debates which is generally treated as a breach of privilege of the House are 
given by the learned author : 


“ (i) Publishing a false account of proceedings of the House of Lords A 
(ii) Publishing scandalous misrepresentation of what had passed in either House or what 
had been said in debate ; 
(iii) Publishing gross or wilful misrepresentations of particular Members’ speeches ; 


(iv) Publishing ‘under colour of a report of a Member’s speech a gross libel on the character 
.and conduct of another Member ; 


(v) Suppressing speeches of particular Members ; 
(vi) Publishing 2 proceeding which the House of Lords had ordered to be expunged from 
the Journals ; 
(vii) Publishing a libel on counsel appearing before 2 committee under colour of a report 
-of the proceedings of such committee ; and 
(viii) Publishing a forged paper, publicly sold as His Majesty’s speech to both Houses.” 
S—20 e 
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It would be seen from the instances that mala fides is a necessary ingredient of 
the publication to attract the doctrine of privilege and that the instances given are 
of the period between 1756 to 1893. One of the instances on which strong emphasis. 
is laid by the learned Solicitor-General is the publishing of a proceeding which the 
House of Lords had ordered to be expunged from the Journals. Apart from the. 
fact that the instance in question relates to the House of Lords, the Journal is not. 
available for us to ascertain under what circumstances the publication was made. 
Further the-instance was of the year 1801 and no other instances of that kind appear 
to have occurred from 1801 to 1950. In the circumstances, on the authority of 
May, it may be accepted that the House of Lords asserted the privilege in 1801 when. 
its proceedings were published mala fide, though they were expressly ordered to be 
expunged. 

Cockburn, C.J., in Wasan v. Walter, forcibly pointed out the irrelevance of 
the privilege claimed in the modern democratic set up. At page 89, the learned. 
Chief Justice observed : : a 


(J 

“© It seems to us impossible to doubt that it is of paramount public and national importance that: 
the proceedings of the Houses of Parliament shall be communicated to the public, who have the deepest. 
interest in knowing what passes within their walls, seeing that on what is there said and done, the welfare- 
of the community depends. Where would be our confidence in the government of the country or 
in the legislature by which our laws are framed, and to whose charge the great interests of the country 
are committed,—where would be our attachment to the Constitution under which we live,—if the- 
proceedings of the great council of the realm were shrouded in secrecy and concealed from the know- 
ledge of the nation ? How could the communications between the representatives of the people and 
their constituents, which are so essential to the working of the representative system, be usefully carried 
on, if the constituencies were kept in ignorance of what their representatives are doing ? What 
would become of the right of petitioning on all measures pending in Parliament, the undoubted right 
of the subject, if the people are to be kept in ignorance of what is passing in either House ? Can any 
man bring himself to doubt that the publicity given in modern times to what passes in Parliament is- 
essential to the maintenance of the relations subsisting between the Government, the legislature 
andthe country at large? It may, no doubt, be said that, while it may be necessary as a 
matter of national interest that the proceedings of Parliament should in géneral be made public,. 
yet that debates in which the character of individuals is brought into question ‘ought tp be 
suppressed. But to this, in addition to the difficulty in which parties publishing Parlia- 
mentary reports would be placed, if this distinction were to be enforced and every debate 
had to be critically scanned to see whether it contained defamatory matter, it may be further 
answered that there is pershaps no subject in which the public have a deeper interest than in all that. 
relates to the conduct of public servants of the State,—no subject of Parliamentary discussion which 
more requires to be made known than an inquiry relating to it”. ° ; 


At page 95, dealing with the contention based upon the Standing Orders of 
both the Houses of Parliament prohibiting the publication of the proceedings, the. 
learned Chief Justice proceeded to state as follows : 


“ The fact, no doubt, is, that each House of Parliament does, by its standing orders, prohibit the- 
publication of its debates. But, practically, each House not only permits, but also sanctions and en~ 
courages, the publication of its proceedings, and actually gives every facility to those who report them.. 
Individual members correct their speeches for publication in Hansard or the public journals, and in. 
every debate reports of former speeches containing therein are constantly referred to. Collectively 
as well as individually, the members of both Houses would deplore as a national misfortune the with- 
holding their debates from the country at large. Practically speaking, therefore, it isidle to say 
that the publication of Parliamentary proceedings is prohibited by Parliament. The standing orders. 
which prohibit it are obviously maintained only to give to each House the control over the publica- 
tion of its proceedngs, and the power of preventing or correcting any abuse of the facility afforded.’” 


I have given the said passages in extenso as they give neatly and graphically 
not only the extent of the privilege in modern times, but the reasons for and the process. 
by which the larger concept of the privilege has been gradually reduced to its present. 
form. These are weighty observations and, if they were appropriate to the con- 
ditions obtaining in the rgth century, they would be more so in 1950, when the 
Parliamentary system of government was perfected in England. 


Jennings in his book on “ The British Constitution ” states at page 82 thus = 


e 
<“ All this assumes, of course, that the House debates in public. Governnient and Opposition 
speak to each other, but for the eduction of the people. The criticisms brought against the Govern-- 
ynent are the criticisms of ordinary individuals ; the answers of theGovernment are formally answers. 


3 
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to the Opposition, butsubstantially they are replies to the questions raised in the factory, the railway 
carriage and the office. The members of the House of Commons were not elected for their special. 
qualifications, but because they supported the policies which the majority of their constituents were 
prepared to accept. They have no authority except as representatives, and in order that their repre- 
sentative character may be preserved they must debate in public. Secret sessions were suited to the 
cligarchic government of the eighteenth century. They are the negation of democratic principles. 
No doubt there are exceptional occasions when secrecy is justified.” 


This passage succinctly gives the principles underlying the doctrine that in a. 
democratic country, debates’ in Parliament are public and there should not be 
any prohibition against the publication of the said debates. 


The. extent of the privilege of the House of Commons in regard to the publi- 
cation of its proceedings may be stated thus: In the seventeenth century, the House 
of Commons made standing orders prohibiting the publication of its proceedings. 
But that was a necessary precaution in that critical period when the representatives 
of the people were in confjict with the Crown and they were careful that their pro- 
ceedings should ndt reach the ear of the Crown. In the aristoeratic eighteenth cen-- 
tury, the opposition to publication was founded not only on the fear of misrepre- 
sentation, but on impatience of the pressure of public opinion. But gradually and 
imperceptibly, as a result of conflicts and compromises and as Parliamentary form 
of government became perfect and broadbased, not only publication was allowed 
but actually encouraged by the House of Commons. In the year 1950, it would be 
unthinkable and indeed would have been an extraordinary phenomenon for the 
House of Commons claiming the privilege of preventing the publication of its pro- 
ceedings. The said orders, though not expressly repealed or modified, were no 
longer enforced in accordance with their tenor; but were in effect modified by 
practice and precedents. The stringent part of the orders had fallen into disuse 
and in practice it was restricted to mala fide publication of the proceedings. I, there- 
fore, hold'that in the year 1950, the House of Commons had no privilege to prevent 
the publication of the correct and faithful reports of its proceedings save those in. 
the case of secret sessions held under exceptional circumstances and had only a limited 
privilege to prevent mala fide publication of garbled, unfaithful or expunged reports 
of the proceedings. 


It follows from my view, namely, that the petitioner’s fundamental right under 
Article 19 (1) is preserved despite the provisions of Article 194 (3) of the Constitution 
that the petitioner is entitled to succeed. I am further of the opinion that even 

* if Article 194 (3) of the Constitution excludes the operation of Article 19 (1), the peti-- 
tioner in the circumstances of the present case would not be in a better position. 
That apart, the charge as disclosed either in the notice served’ on the petitioner or: 
in the enclosures annexed thereto does not impute any mala fide intention to the peti- 
tioner. The notice only says that the Committee of Privileges, on the basis of the 
publication of the news-item in the SEARCHLIGHT, found that a prima facie case of* 
breach of privilege has been made out against the petitioner. The resolution en- 
closed therein indicates that the petitioner committed a breach of privilege by printing 
the expunged portion of the speech of Maheshwara Prasad Narayan Singh and thereby 
published a perverted and unfaithful report of the proceedings. Other documents. 
enclosed with the notice contained a motion moved in the House by another mem- 
ber charging the petitioner for publishing the expunged portion of the speech. The 
petitioner in his petition states that till May 31, it was not known to any member 
of the staff of the SEARCHLIGHT, including the petitioner, that any portion of 
the debate in question had been expunged from the official record of the Assembly. 
Though in the official record of the proceedings, portions of the speech reported 
have been expunged, no order of the Speaker expunging any portions of the speech 
made on May 30, has been produced. Admittedly there was no order of the Speaker 
prohibiting the publication of the expunged portion of the speech. In the counter- 
affidavit filed by the respondents, they did not allege any mala fide to the petitioner 
but they took their stand on the fact that the Legislature had the privilege of pre- 
venting the petitioner from publishig the expunged portion of the speech. In the 
circumstances, neither the notice nor the documents enclosed with the notice dis- 
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close that the petitioner published the speech, including the expunged portion mala 
_fide, or even with the knowledge that any portion of the speech was directed tò be 
expunged. As-I have pointed out, the Legislature has the privilege of preventing 
only mala fide publication of the proceedings of the Legislature and, as in this case 
the petitioner is not alleged to have done so, the Legislature has no power to take 
.any action in respect of the said publication. i 


In the result, the petition is allowed. A writ of prohibition will issue res- 
training the respondents from proceeding against the petitioner for the alleged 
breach of privilege by publishing in the issue of the SEARCHLIGHT, dated May 
3I, 1957, an account of the debate of the House (Legislative Assembly, Bihar) of 
“May 30, 1957. 


Orver.—In view of the Judgment of the majority, the petition is dismissed. 
‘There will be rio order as to costs. 


k © Petition dismissed. 


SUPREME COURT OF INDIA. 
[Original Jurisdiction.] 


Present :-—S. R. Das, Chief Justice, N. H. Buacwati, B. P. Sinna, K. SUBBA 
‘Rao anp K. N. Wancnoo, JJ. 


-Gullapalli Nageswara Rao and others 


.. . Petitioners” 
v. 


Andhra Pradesh State Road Transport Corporation and another .. Respondents, 


‘B. Somasankara Sastri «ee Intervener. 
Motor Vehicles Act (IV of 1939) as amended by Act (C of 1956), Chapter I V-A—Constitutional validity— 
„Fundamental Rights under Article 31 or 19 (1) (g) of the Constitution of India—If infringed. 


Motor Vehicles Act (IV of 1939) as amended, sections 68-G and 68-D—Functions of the Government under 
„section 68-D (2)—If judicial—Scheme of nationalisation—Proposal by the Manager of the, State Transport 
Undertaking of the erstwhile Hyderabad State—Hearing of objections by the secretary in charge of Transport 


-department—Decision by Minister—If offends principles of natural justice—Implementation of the Scheme by the 
Road Transport Corporation—Legality. 


By Court.—The argument that section 68-F (in Chapter IV-A introudced by amending Act 
-C of 1956) of the Motor Vehicles Act (IV of 1939) transfers, in effect and substance, the business of 
the existing permit-holders to the State or its nominee is fallacious. It cannot be said that if the 
“Transport Authority cancels the permit of a person carrying on the business of transport under the 
provisions of theunamended Act and gives it to another the process involves the transfer of the business 
of the quondam permit-holder to the new entrant. Such being the legal position in the case of permits 
-issued prior to the introduction of Chapter IV-A, equally there cannot be any such transfer of business 
-in the case of issue of permit to the State Transport undertaking by cancelling the permit held by a 
-citizen. Looking at it from the standpoint of his assets also, none of the assets are transferred to the 
State Transport undertaking. In fact the entire assets of the business are left with him. It cannot 
-be held from section 68-G that the legislature proceeded on the assumption that a transfer of the 
‘business was involved in the process laid down in Chapter IV-A. Therefore Chapter IV-A cannot 
be held to provide for the transfer of ownership or the right to possession of any property to the State 
-or to a corporation, owned or controlled by the State. 


Under Article 31 of the Constitution of India unless there is such a transfer, the law shall not be 
„deemed to provide for compulsory acquisition or requisitioning of property and no compensation 
-meed be provided for under Article 31 (2). Chapter IV-A does not infringe the fundamental rights 
- of the petitioner under Article 31. Nor is there any infringement of Article 19 (1) (g) as it is subject 

to Article 19 (6) (ii) inserted by the Constitution First Amendment 1951. 


The Road Transport Department of Andhra Pradesh, though originally was part of the depart- 
-ment of the erstwhile Hyderabad State, providing for road transport service in Telengana, a part of 
-that State is none-the-less the Road Transport Depaytment of Andhra Pradesh State maintained by 
-the State and clearly falls within the definition of the State Transport undertaking in the Motor Vehicles 


Act, section 68-A. It was within its legal competence to initiate the scheme and the scheme published 
by the General Manager of the Department is proper. 


————_  ——————eeswOmoODOm'?0”O8” OO O =z C=_U€PpRE 
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An express recital of the formation of the opinion by the undertaking in the scheme is not made 
acondition of the validity of the same. That the State Transport undertaking had formed its opinion 
can be gathered from the preamble to the scheme proposed and published under the provisions of 


section 68-C. 


On the contentions that the State Government in approving the scheme under section 68-D (2) 
was discharging a quasi-judicial act and therefore the Government should have given a personal hearing 
instead of entrusting that duty to its Secretary and that the Secretary in charge of Road Transport 
(one of the parties to the inquiry)— 


Held by majority (Wanchoo and B. P. Sinha, $F., dissenting).—Section 68-C makes a clear distinction 
between the purpose and the particulars of the scheme. The scheme may affect the proprietary rights of 
individual permit-holders doing transport business in a particular route or routes. Under section 
68-D read, with rules 8 and 10 made under the Act any person affected by the proposed scheme may 
file objections and the State Government is enjoined to approve or modify the scheme after hearing 
the objectors and the State Transport undertaking. The objections may be personal to the objectors 
(permit-holders) or in the interest of the public and so there is a proposal and an opposition and the 
third party the Government is to decide that lis and prima facie is to do it judicially ; it is put beyond 
doubt' by the provisions in section 68-D (2). Therefore the Act imposes a duty on the Government 
to decide judicially i» approvifig or modifying the scheme. 


Province of Bombay v. Khushal Das Advani, (1950) 2 M.L.J. 703 : (1950) $.C.J. 451 : 1950 S.C.R- 
621, Nagendra Nath Bora v. Commissioner of Hills Division, (1958) S.C.J. 798 : A.LR. 1958 S.C. 378, and 
Express Newspapers Ltd. v. Union of India, (1958) S.C.J. 1113 : ALR. 1958 S.C. 578, relied on. 


Franklin v. Minister of Town & Country Planning, L.R. (1948) A.C. 87, distinguished. 


The fundamental principle of natural justice is that in the case of quasi-judicial proceedings, 
the authority empowered to decide, the dispute between opposing parties must be without any bias 
towards one side or other and it is also important that a person interested in one party should not 
take part, even formally, in the proceedings. The hearing by the Secretary in charge of Transport 
Department ‘certainly offends the said principles of natural justice and the proceeding and the 
hearing given in.violation thereof is bad. 


Further the divided responsibility of the Secretary hearing and the Chief Minister deciding is 
destructive of the concept of judicial hearing, though it be in accordance with the rules and the personal 
hearing becomes an empty formality ; the procedure followed offends another principle of judicial 
procedure. , 


__ In the result the order approving the scheme is quashed as the enquiry was not made in conformity 
with the principles of natural justice. 


Per Wanchoo, F. (Sinha, J., agreeing) :—The scope of the inquiry under section 68-D (2) is only 
ofa limited character though the decision may affect citizens providing transport. The State Govern- 
ment is not determining whether there should be State monopoly or private enterprise when it is 
considering objections under section 68-D (2) ; it is only considering whether the scheme put forward 
is such as can be approved with or without modifications within the four corners of the law laid down 
in section 68-C. Ifit comes to that conclusion, complete or partial exclusion of citizens follows. From 
the nature and scope of the hearing under section 68-D (2) there is really no lis. Even though there 
may be two parties there is no determination of the rights of parties. It cannot, therefore, be said 
that the nature of hearing in the case makes the State Government a quasi-judicial tribunal and the 
decision, a quasi-judicial act within the meaning of Advani’s case, (1950) 2 M.L.J. 703 : (1950} 
S.C.J. 451 : 1950 S.G.R. 621. 


The function of the State Government, when it considered the objections under section 68-D (2} 
was only administrative and not quasi-judicial. Franklin’s Case, L.R. (1948) A.S. 87, applied. 


Case-law referred. 


When one is dealing with a body as the State Government one has to take into account the proce- 
dure usuallyfollowed by the State Government in matters that come before it. In these circumstances 
the order of the Minister, in the absence of specific rules on the point, that tbe hearing is to be by the 
Secretary complies with the essential requirement of an oral hearing by the Government before the 
decision of the objections. The bifurcation of the function of hearing from the function of deciding 
cannot in the circumstances, when the hearing was administrative, be said to be improper or against 
rule 10 and was necessary in order that the Government may function efficiently. The hearing by 
the Secretary was sufficient compliance of the rule 10, which required a personal hearing. 


Bearing in mind that the hearing was of an administrative nature, and in view of the proposal 
having been made by one of the Government’s limbs if the Head of the Department, the Secretary 
in charge of Transport hears the objections it does not follow he was an improper person to give the 
hearing. Further he only made notes of the hearing and conveyed the arguments to the Chief 


Minister and as the matter was purely administrative the procedure cannot be held improper. 
The petition therefore fails and has to be dismissed. 


Per Sinko, J. (agreeing with Wanchoo, J.) —In order that a determination may be judicial or 
quasi-judicial it is essential that it should be objgetive, based on evidence pro and con, by a determinate. 


158 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1959 


-authority who should not have ‘the right to delegate such a judicial function. Section 68-D (2) autho- 
rises the State Government to decide whether the Scheme should be approved or modified. ‘State 
‘Government’ may mean the Governor himself or any of the Ministers or any of the officers in the 
Secretariat according to the rules of business promulgated under Article 166 of the Constitution. The 

“objections could be heard by any one who has been delegated that power. If that is correct the 
unction under section 68-D (2) does not satisfy the test of a judicial hearing. 

No objective tests have been laid down in Chapter IV-A with reference to which the determina- 
ition has to be arrived at. This also points to the conclusion that the determination under section 68-D 
(2) is not judicial. 

Further the provisions of sections 68-C and 68-D do not contemplate any lis. It is a mistake to 
-suppose that the objections contemplated by section 68-D (1) could be on grounds personal to the 

objector. The effective words in the section ‘ file objections thereto ”, that is, the scheme published 
‘under section 68-C leads to the said conclusion. 

What is relevant for the purpose of inquiry is whether the published scheme is in the interest of 
‘the public. It is not correct to view the proceedings under Chapter IV-A before the State G¢vernment 

as a lis between any -rival claims unlike proceedings under Chapter IV of the Act. 

In view of the above considerations, there is no lis between rival tlaims, ne determinate tribunal 

to determine any lis and no procedure prescribed in Chapter IV-A, approximating or even simulating 
judicial procedure. That being so there can be no question of any bias because there can be none in 
a determination come to by officers of the Government in discharge of their administrative duties. 


Hence in agreement with Wanchoo, J., the Government or the Minister concerned when passing 
an order under section 68-D (2) was acting only in an administrative capacity and all considerations 
flowing from the basic idea of the proceedings being quasi-judicial are wholly out of the way. There 
‘can be no interference and the petition has to be dismissed. ` 


By Court, Held that the objection that there was no real hearing as the issue had been prejudged 
has no force. : i 
Tt was further held that the Road Transport Corporation was the successor of the State Transport 

undertaking which published the scheme and got it approved and could implement the scheme. 

(Petition under Article 32 of the Constitution far enforcement of Fundamental 
Rights.) ite. oS 

M. K. Nambiar, Senior Advocate (K. Mangachari, G. Suryanarayana and T.V. R. 
Tatachari, Advocates, with him) for Petitioners and Intervener. 

M. C. Setaluad, Attorney-General for India (R. Ganapathi Iyer, P.R. Ramachandra 
Rao and T. M. Sen, Advocates with him) for Respondents, KS 


The Judgment of the Court was delivered by 


Subba Rao, J.—This is an application under Article 32 of the Constitution for 
the enforcement of the petitioners’ fundamental right to carry on the business of 
motor transport in Krishna District in Andhra Pradesh, and for prohibiting the 
respondents from taking over the routes on which the petitioners have been plying 
their stage carriages. 


The petitioners have been carrying on motor transport business in Krishna 
District for several years past by obtaining permits under the Motor Vehicles Act, 
1939 (IV of 1939), as amended by Act C of 1956, hereinafter called the Act, in 

‘respect of various routes. They estimate the value of their investment in the busi- 
ness at a sum of Rs. 20,00,000. 


The amending Act inserted a new Chapter IV-A in the Act providing for the 
State Transport Undertaking running the business to the exclusion, complete 
or partial, of all other persons doing business in the State. Chapter IV-A pro- 
vided for a machinery called the State Transport Undertaking, defined under sec- 
tion 68-A (b) as an undertaking providing road transport service, to run the trans- 
port businessin the State. In exercise of the powers conferred by section 68-C of the 
Act, one Shri Guru Pershad, styled as the General Manager of the State Transport 
Undertaking of the Andhra Pradesh Road Traasport, published a scheme for the 
purpose of providing an efficient, adequate, economical and properly co-ordinated 
transport service in public interest to operate the transport service mentioned there- 
in with effect from the date notified by the State Government. Objections were 
invited within go days from the date of the publication of the proposal in the Official 
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‘Gazette, viz., November 14, 1957. 138 objections were received. Individual 
noticés were issued by the State Government by registered post to all the objectors. 
‘On December 26, 1957, the Secretary to Government, Home Department, in charge 
of transport, heard the objections. 88 of the objectors represented their cases 
through their advocates ; three of them represented their cases personally and the 
rest were not present at the time of hearing. After considering all the objections 
and after giving an opportunity to the objectors, their representatives and the rd- 
presentatives of the State Transport Undertaking, the State Government foune 
that the objections to the scheme were devoid of substance. On that finding, the 
State Government approved of the scheme in G.O. Ms. 58, Home (Transport IV), 
dated January 7, 1958, and the approved scheme was published in the Andhra 
Pradesh Gazette dated January 9, 1958. The scheme was ordered to come into force 
with effect from January 10, 1958. The Government of Andhra Pradesh also es- 
tablished a Road Transport Corporation under the Road Transport Corporations 
Act, 1950 (LXIV of 1950), galled the Andhra Pradesh Road Transport Corporation, 
with effect from January 11, 1958, and by its order, dated: January 11, 1958, the said 
Corporation was empowered to take over the management of the erstwhile Road 
Transport Department. The said Transport Corporation is now implementing 
the scheme of nationalisation of bus transport under a phased programme. The 
petitioners, who are plying their buses on various routes in Krishna District, ap- 
prehending that their routes would be taken over by the Corporation pursuant to 
the aforesaid scheme, seek the aid of this Court to protect their fundamental right 
to carry on their business against the action of the State Corporation on various 
‘grounds. ,* : 


Mr. M. K.' Nambiar, appearing for the petitioners, contends that the scheme, 
in pursuance of which the bus routes operated by the petitioners are sought to be 
taken over’ by the State Road Transport Corporation, is ultra vires and illegal on 
two grounds, viz., (a) that the provisions of Chapter IV-A of the Act violates the 
fundamental rights secured to the citizens by the Constitution and (b) that the scheme 
framed under the Act is ultra vires the Act. 


The first ground is sought to be supported by the contention that Chapter IV-A 
of the Act, in substance and effect, authorizes the State to acquire the undertakings 
of citizens witout providing for compensation for the entire undertakings and 
therefore it is a fraud on the Constitution, particularly on Article 31 thereof. 
Shortly stated, his argument is that under Article 31 of the Constitution no law 
shall be made for the transfer of ownership or right to possession of any property 
to the State or to a Corporation without fixing the amount of compensation or 
specifying the principle on which compensation is to be determined and given, 
and that Chapter IV-A of the Act is a colourable legislation enabling such a 
transfer of ownership without providing for compensation for the property 
transferred, under the guise of cancellation of a permit. 


To appreciate this argument it would be convenient, at this stage, to read the 
relevant provisions of the Articles of the Constitution, omitting the words unneces- 
sary for the purpose of this case. 


‘* Article 19 (1).—All citizens shall have the right— 


(g) to practise any profession, or to carry on any occupation, trade or business. 


(6) Nothing in sub-clause (g) of the said clause shall affect the operation of any existing law 
in so far as it imposes, or prevents the State from making any law imposing, in the interests of 
the general public, reasonable restrictions on the exercise of the right conferred by the said sub-clause, 
and, in particular, nothing in the said sub-clause, shall affect the operation of any existing law in so 
far as it relates to, or prevent the State from making any law relating to,— 


CTT mre ene PE CT ee ae stay ea 
(ii) the carrying on by the State, or by a Corporation owned or controlled by the State, of 
any trade, business, industry or service, whether to the exclusion, complete or partial, of citizens or 


otherwise. è ` 
e 
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Article 31 (1).—No person shall be, deprived of his property save by authority of law. 

(2) No property shall be compulsorily acquired or requisitioned save for a public purpose 
and save by authority ofa law which provides for compensation for the property so acquired or requisi- 
tioned and either fixes the amount of the compensation or specifies the principles on which, and the 
manner in which, the compensation is to be determined and given ; and no such law shall be called 
in question in any Court on the ground that the compensation provided by that law is not adequate.. 


(2-A) Where a law does not provide for the transfer of the ownership or right to possession 
ofany property to the State or to a Corporation owned or controlled by the State, it shall not be deemed 
to provide for the compulsory acquisition or requisitioning of property, notwithstanding that it deprives 
any person of his property.” 

The Constitution (First) Amendment Act of 1951, which came into force on 
June 18, 1951, amended clause (6) of Article 19 by adding sub-clause (ii) to that 
clause, along with other amendments. Clause (2) of Article 31 has been amended, 
and clause (2-A) has been inserted by the Constitution (Fourth) Amendment Act, 
1955. Clause (2-A) has been inserted with a view to supersede the majority deci- 
sions of this Court in the cases of State of West Bengal v.*Subodh copal Bose and others}, 
Dwarkadas Shriniwas of Bombay v. Sholapur Spinning and Weaving Co. Lid. and others? 
and Saghir Ahmed v. State of U. P.3 In Subodh Gopal’s case? a majority of a Bench 
of this Court held : : 


“Clauses (1) and (2) of Article 31 are thus not mutually exclusive in scope and content, but should. 
in my view, be read together and understood as dealing with the same subject, namely, the protection 
of the right to property by means of the limitations on the State power referred to above, the depriva— 
tion contemplated in clause (1) being no other than the acquisition or taking possession of property 
referred to in clause (2).” 


In Dwarkadas’s case®, this Court, while confirming the aforesaid principle, held 
that the word ‘acquisition ° has quite a wide concept, meaning’the procuring of 
property or the taking of it permanently or temporarily and need not be confined 
to the acquisition of legal title by the State in the property taken possession of. In 
Saghir Ahmad’s case®, applying the said principles, this Court held (at page 728) : 

“< Tf the effect of prohibition of the trade or business of the appellants (citizens) by the impugned. 
legislation amounts to deprivation of their property or interest in a commercial undertaking within 
the meaning of Article 31 (2) of the Constitution, does not the legislation offend against the provision 
of that clause inasmuch as no provision for compensation has been made in the Act ?”’ 

It may be noted that though the said decision was given after the Constitution 
(First) Amendment Act, 1951, amending Article 19 (6), it dealt with a matter that 
arose before the said amendment came into force. In the aforesaid decisions, this 
Court by a majority broadly laid down the two principles ; (a) that both clauses, 
(1) and (2) of Article 31 dealt with the doctrine of ‘eminent domain’ ; they dealt 
with the topic of ‘ compulsory acquisition of property °; and (b) that the word ‘ acqui- 
sition ’ does not necessarily imply acquisition of legal title by the State in the pro- 
perty taken possession of, but may comprehend cases where the citizen has been 
€ substantially dispossessed ’ of the right to enjoy the property, with the result that 
the right to enjoy property has been ‘seriously’ impaired or the value of the 
property has been ‘ materially’ reduced by the impugned State legislation. 


The Constitution (Fourth) Amendment Act, 1955, amended clause (2) of 
Article 31 and inserted clause (2-A) in that Article. The amendments, in so far as 
they are relevant to the present purpose, substitute in place of the words ‘ taken 
possession of or acquired * the words ‘ compulsorily acquired or requisitioned * and 
provide an explanation of the word ‘ acquired and requisitioned ° in clause (2-A). 
The result is that unless the law depriving any person of his property provide for the 
transfer of the ownership or right to the possession of any property to the State, the 
law does not relate to ‘acquisition or requisition’ of property and therefore the limita- 
tions placed upon the legislature under clause (2) will not apply to such law. While 
realising this legal position brought by thé amendment to the Constitution, the 
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learned counsel contends that the right to do bysiness is property as held in Saghir 
Ahniad’s caset, and that Chapter IV-A of the Act in effect transfers ownership of that 
business to the Corporation, owned or controlled by the State, though not directly 
but by the dual process of preventing the citizen from doing the business and en- 
abling the Corporation to do the same business in his place and that result is effected 
by a device with a view to avoid payment of compensation for the entire business. 
so transferred. The colourable nature of the legislation, the argument proceeds, 
lies in its device or contrivance to evade limitations imposed under Article 31 (2). 
To solve the problem presented it is necessary to have a correct appreciation of the 
phrase ‘ colourable legislation’. This Court considered this question in The State 
of Bihar v. Maharajadhiraja Sir Kameshwar Singh of Darbhanga?. In that case the con- 
stitutional validity of the Bihar Land Reforms Act, 1950 (Bihar XXX of 1950), was 
questioned. In the context of the Bihar Land Reforms Act, 1950 (Bihar XXX of 
1950) it was contended that the impugned Act was a fraud on the: Constitution 
and therefore void, It was stated that the Act, while pretending to comply with 
the Constitutional provisions when it provided for the payment of compensation, 
in effect produced a scheme for non-payment of compensation by shift or 
contrivance. Mahajan, J., as he then was, in rejecting the argument observed, 
at page 947, thus : 


“ All these principles are well-settled. But the question is whether they have any application 
to the present case. It is by no means easy to impute a dishonest motive to the legislature of a State 
and hold that it acted mala fide and maliciously in passing the Bihar Land Reforms Act or that it 
perpetrated a fraud on the Constitution by enacting this law. It may be that some of the provision 
of the Act may operate harshly on certain persons or a few of the zamindars and may be bad if they 
are in excess of the legislative power of the Bihar Legislature but from that circumstance it does not 
follow that the whele enactment is a fraud on the Constitution. From the premises that the estate 
of half-a-dozen zamindars*may be expropriated without payment of compensation, one cannot jump 
to the conclusion that the whole of the enactment is a fraud on the Constitution or that all the provi- 
sions as to payment of compensation are illusory.” 


The aforesaid observations lend support to the argument that the doctrine of 
colourable legislation imputes dishonest motive or mala fides to the State making the 
law. But, Mukherjea, J., as he then was, clarified the legal position in K. C. Gaja- 
pati Narayana Deo and others v. The State of Orissa®. It was contended in that case 
that the Orissa Estates Abolition Act, 1952, was a colourable legislaticn and as such 
Maes Adverting to that argument, Mukherjea, J., as he then was, says at page 
10 thus : 


“It may be made clear at the outset that the doctrine of colourable legislation does not involve 
any question of bona fides or mala fides on the part of the Legislature. The whole doctrine resolves itself 
into the question of competency of a particular Legislature to enact a particular law. If the Legislature 
is competent to pass a particular law, the motives which impelled it to act are really irrelevant. ‘On 
the other hand if the Legislature lacks competency, the question of motive does not arise at all. Whether 
a statute is constitutional or not is thus always a question of power.......... If the Constitution of a 
State distributes the legislative powers amongst different bodies, which have to act within their res- 
pective spheres marked out by specific legislative entries, or if there are limitations on the legislative 
authority in the shape of fundamental rights, questions do arise as to whether the Legislature in a 
particular case hasor has not, in respect to the subject-matter of the statute or in the method of 
enacting it, transgressed the limits of its constitutional powers. Such transgression may be patent, 
manifest or direct, but it may also be disguised, covert and indirect and it is to this latter class of cases 
that the expression ‘ colourable legislation,’ has been applied in certain judicial pronouncements. 
The idea conveyed-by the expression is that although apparently a Legislature in passing a statute 
purported to act within the limits of its powers, yet in substance and in reality. it transgressed these 
powers, the transgression being veiled by what appears on proper examination, to be a mere pretence 
or disguise. As was said by Duff, J., in Attorney-General for Ontario v. Reciprocal Insurers & others*. 


‘Where the law making authority is of a limited or qualified character it may be necessary to 
examine with some strictness the substance of the legislation for the purpose of determining what is 
that the Legislature is really doing.’ 


In other words, it is the substance of the Act that is material and not merely the form or outward 
appearance, and if the subject-matter in substance is something which is beyond the powers of that 
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Legislature to legislate upon, the form in which the lawis clothed would not save it from condemnation. 
The Legislature cannot violate the constitutional prohibitions by employing an indirect metifod.”’ 


We have quoted the observations in extenso as they neatly summarise the law on 
the subject. The legal position may be briefly stated thus: The Legislature can 
only make laws within its legislative competence. Its legislative field may be cir- 
cumscribed by specific legislative entries or limited by fundamental rights created 
by the Constitution. The Legislature cannot over-step the field of its competency, 
directly or indirectly. The Court will scrutinize the law to ascertain whether 
the Legislature by device purports to make a law which, though in form appears to 
be within its sphere, in effect and substance, reaches beyond it. If, in fact, it has 
power to make the law, its motives in making the law are irrelevant. : 


The learned counsel for the petitioners can only succeed if he can establish that 
the provisions of Chapter IV-A constitute colourable legislation within the meaning 
of the aforesaid definition. To test the validity of the argument, it may be summaris- 
ed thus : Business is ‘property ’ within the meaning of Article 19 (r) (g) of the Consti- 
tution. Chapter IV-A of the Act transfers the business to the Corporation controlled 
by the State Government. Such a law should have provided for payment of com- 
pensation for the business transferred to the State Corporation ; instead, it adopted 
the device of cancelling the permit of the citézen and giving it to the Corporation and 
providing compensation to the citizen only for the unexpired period of the permit. 


We shall now proceed to ascertain whether any of the aforesaid ingredients of 
‘device or contrivance are established in this case. Does Chapter IV-A, in effect 
and substance, authorize, in law or fact, the transfer of the business of the citizens 
to the State or a Corporation, owned or controlled by the State ? Under Article 19 
(1) of the Constitution, every citizen has a fundamental right to carry on any business 
subject to reasonable restrictions imposed by the State under clause (6) of ‘Article 19 
in the interest of the general public. The Constitution (Fitst) Amendment Act, 
1951, reserved to the State the right to make law for carrying on by the State or by 
a Corporation, owned or controlled by the State, any business to the exclusion, com- 
plete or partial, of the citizens or otherwise. The Constitution, therefore, enables the 
‘State to make a law placing reasonable restrictions on the right of a citizen: to do busi- 
mess or to create a monopoly or to make a law empowering the State.to carry, on 
business to the exclusion of a citizen. The right to carry on business in transport 
vehicles on public pathways is certainly one of the fundamental rights recognized 
under Article 19 of the Constitution. The Motor Vehicles Act, 1939 (IV of 1939), 
regulates the right of a citizen to carry on the said business for protecting the rights 
-of the public generally. ‘Permit’ is defined nnder clause (20) of section 2 of the Act 
to mean the document issued by the Commission or a State or Regional Transport 
-Authority authorising the use of a transport vehicle as a contract carriage or stage 
‘carriage, or authorising the owner as a private carrier or public carrier to use such 
vehicle. Section 57 of the Act prescribes the procedure for applying for and granting 
‘permits to carry on the business in transport vehicles on ‘public highways. Section 47 
lays down the matters to be considered by the Regional Transport Authority in the 
‘disposal of applications for such transport carriers. Section 59 gives the conditions 
of every permit and also prohibits the transfer of permit from one person to another 
‘except with the permission of the Transport Authority. Under section 60, the 
“Transport Authority which granted permit may cancel the permit or may suspend 
it for such period as it thinks fit for any of the reasons mentioned therein. Section 61 
‘provides for cases where a permit-holder dies. That section enables the successor to 
‘use the permit for a period of three months and to get the permit transferred to him 
‘subject to the conditions laid down therein. Section 68-F authorises the Regional 
‘Transport Authority, for the purpose of giving effect to an approved scheme in res- 
pect of a notified area or notified route, to refu8e to entertain any application for the 
renewal of any other permit, to cancel any existing permit, to modify the terms of any 
existing permit so as to render the permit ineffective beyond a specified date, and to 
reduce the number of vehicles authorised to be used under the permit. It is manifest 
from the aforesaid provisions that the Regioyal Transport Authority can, in exercise 
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-of its regulatory power conferred on it in the interest of the public, issue a permit to a 
personin regard to a stage carriage authorising him to use the same in a partcular 
route for a particular period subject to the conditions laid down in the permit, sus- 
pend or cancel the same under specified conditions, and renew or refuse to renew the 
-same after the expiry of the period subject to the conditions laid down in the Act. 
Under Chapter IV-A, if a scheme has been promulgated empowering the State Trans- 
port Undertaking to take on hand the transport service in relation to any area, route 
-or portion thereof to the exclusion of any person, who has been carrying on the business 
in that route, the Transport Authority is empowered to cancel the existing permit and 
issue a permit to the State Transport Undertaking. It cannot be said that if the 
` Transport Authority cancels the permit of a person carrying on his transport business 
-in a route and gives it to another, the process involves a transfer of business or under- 
taking of the quondam permit-holder to the new entrant. Indeed the process does 
not involve’ even a transfer of the permit from one to another, The true position is 
that one permit comes to an end and another permit comes into being. The power of 
-cancellation of a permit in favour of one and issuing a new permit to another are 
necessary steps in the regulatory jurisdiction entrusted to the Regional Transport 
-Authority. The business of one has nothing to do with the business of another ; 
they are two independent businesses carried on under two different licences, If that 
be the true legal position in the case of issue of permits before Chapter IV-A was 
:inserted in the Act, we cannot see that the power of cancellation of an existing permit 
and issuing one to the State Transport Undertaking should involve a transfer of the 
previous permit-holder’s business to the State Transport Undertaking. The argu- 
ment that the process contemplated by section 68-F of the Act involves two integrated 
‘steps, viz., cancelling the existing permit and preventing the previous permit-holder 
-from doing the business and then issuing a permit to a nominee of the State to enable 
it to do the same business and thereby, in effect and substance, transferring the busi- 
ness of the existing permit-holder to the State or its nominee, appears to be attractive, 
but, in our view, it is fallacious. It may be that by the said process the existing per- 
mit-holder is precluded from doing his business and it may also be that the State 
“Transport Undertaking carries on a similar business ;-but by no stretch of language 
or extension of legal fiction can it be said that the State Transport Undertaking is 
-doing the same business which the previous permit-holder was doing. If there is no 
transfer in the case of cancellation of a permit in favour of one and issue of a new per- 
mit to another, equally there cannot be any such transfer in the case of issue of a per- 
“mit to the State Transport Undertaking. Looking at the business not simply from 
“the standpoint of the right to do it or the activity involved in it, but also from the 
‘standpoint of its assets, it becomes clear that no assets pertaining to the business of 
the quondam permit-holder are transferred to the State Transport Undertaking. 
` Though the cancellation of the permit has the effect of crippling his business, none 
of the assets of the business is taken over by the State Transport Undertaking ; he is 
left in the possession of the entire assets of the business. It is no doubt true that in the 
-context of the scheme of nationalisation he may not be able to make use of his assets 
in other routes or dispose of them at a great advantage to himself ; but, it cannot be 
- said that by cancelling the permit, what is left with him is only the ‘husk’, In fact 
the entire assets of the business are left with him and the State Transport Undertaking 
has not taken over the same. 


Lastly it is said that section 68-G of the. Act which provides for payment of 
compensation to the holder of the permit, indicates that the Legislature proceeded 
on the basis that the cancellation of a permit involved a ‘transfer of property’ from 
the previous permit-holder to the State. In our view, no such irresistible conclusion 
flows from the said provision; as the permit is cancelled before the expiry of the 
term fixed therein, the Legislature thought it fit and proper to give some compensa- 
tion to the permit-holder who is prevented, from doing his business for the unexpired 
period of the permit. Whether it is enacted by way of abundant caution, as the 
learned Attorney-General says, or the provision is made by the Legislature to mitigate 
the hardship that is caused to the permit-holder by the premature cancellation of the 
2ermit, we find it difficult to draw the inference from the said provision that the 
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Legislature assumed that a transfer of the business is involved in the process laid down 
in Chapter IV-A. We, therefore,*hold that Chapter IV-A of the Act does not provide 
for the transfer of ownership or the right to possession of any property to the State 
or to a Corporation, owned or controlled by the State. Under Article 31 of the 
Constitution unless there is such a transfer, the law shall be deemed not to provide for 
compulsory acquisition or requisition of property ; and therefore, in such a case, no 
compensation need be provided for under Article 31 (2) of the Constitution. We 
therefore hold that Chapter IV-A of the Act does not infringe the fundamental 
right of the petitioners under Article 31 of the Constitution of India. 


The next argument of the learned counsel for the petitioners is that even if 
Chapter IV-A of the Act is Constitutionally valid, the petitioners could’ be deprived 
of their rights only in accordance with the law enacted for the purpose and in the 
manner provided therein, and that in the present case, the scheme was promulgated 
in derogation of the provision of the said Chapter. The learned counsel contends 
that the provisions of sections 68-C and 68-D have not been complied with in framing 
the scheme. The learned counsel’s contentions in this regard fall under different 
sub-heads, and we shall proceed to consider them seriatim. . 


The first contention is that no State Transport Undertaking is constituted unde 
the Central Act and therefore the scheme initiated by the said Transport Undertaking 
constituted under the Motor Vehicles (Hyderabad Amendment) Act, 1956, was 
bad. To appreciate this argument some of the facts may be stated. Before the State 
of Andhra Pradesh was formed in November, 1956, eight districts, popularly called 
the Telengana, which are now in the Andhra Pradesh State, were formerly part of the 
Hyderabad State. On September 29, 1956, the Motor Vehicles (Hyderabad Amend- 
ment) Act, 1956, became law, whereunder Chapter IV-A was inserted in the Central 
Act in its application to the State of Hyderabad. Under section 68-A of Chapter IV-A 
of that Act, the State Transport Undertaking was defined to mean the Road 
Transport Department of the State providing road service. Under that Act, there- 
fore, the Road Transport Department of the Hyderabad State was functioning as a 
statutory authority. After the States Re-organisation Act came into force, the said 
eight districts of the Hyderabad State became part of the State of Andhra Pradesh ; 
with the result that the Road Transport Department of the Hyderabad State be- 
came the Road Transport Department of the State of Andhra Pradesh, though it was 
exercising its powers only in respect of that part of the Andhra Pradesh State, popu- 
larly known as Telengana. After the Andhra Pradesh State was formed, Sri Guru 
Pershad, styled as the General Manager of the Andhra Pradesh Road Transport 
Undertaking, published the scheme under section 68-C of the Act. The argument 
is that the State Transport Authority constituted under Chapter IV-A of the Hydera- 
bad (Amendment) Act was not legally constituted as the State Transport Undertaking 
under the Central Act and therefore, the initiation of the scheme by the Hyderabad 
State Transport Undertaking, which has no legal status under the Central Act was 
bad. It is also pointed out that the State Transport Authority under the Hyderabad. 
Act differs from that under the Central Act in the following three respects: (1) Statu- 
tory parentage ; (2) character and constitution; and (3) territorial jurisdiction; 
and therefore the authority constituted under the Hyderabad Act cannot function 
under the Central Act. This argument has no relevancy to the facts of the present 
case. We are not concerned in this case with a statutory authority created under one 
Act and pressed into service for the purpose of another Act, when the latter has adopt- 
ed the said statutory authority as one constituted under that Act. Here there is the 
Andhra Pradesh Road Transport Department providing road transport service in 
Telengana, which is a part of that State, and that Department, when it was a part of 
the Hyderabad State was functioning as part of the Hyderabad State Secretariat. 
The mere fact that the Road Transport Department of the Andhra Pradesh State 
was originally part of a department of another State and came under the definition 
of the State Transport Undertaking of the Hyderabad Act could not make the said 
department any the less the Road Transport Department of the Andhra Pradesh 
State. Assuming for a moment that the Hyderabad Act is still in force in the Telen- 
gana area, there is nothing in law which prevents a department coming under the 
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definition of two statutes. Under the Act, the State Transport Undertaking means 
an undertaking providing road transport service where such undertaking is carried 
on by a State Government. The section does not prescribe the parentage of the 
undertaking or impose a condition that the undertaking should be providing trans- 
‘port service throughout the State. The State Government maintained the depart- 
ment for providing road transport service and therefore the department clearly falls 
within the definition of State Transport Undertaking. The citation from Salmond on 

. Jurisprudence to the effect that the law in creating legal persons always does so by 
personifying some real thing does not touch the question. that falls to be decided in 
this case ; for, the real thing, viz., the department, falls under the definition of both 
the Acts and therefore it can function as a statutory authority under both the acts. 
We, therefore, hold that the Road Transport Department of the Andhra Pradesh 
Governmept is a State Transport Undertaking under the Central Act and there- 
fore it was within its legal competence to initiate the scheme. 


The next objection raised is that the scheme was published by Sri Guru Pershad, 
the General Manager of the State Transport Undertaking and that it has not been 
established that he had been legally authorized to represent the State Transport 
Undertaking, the statutory authority constituted’ under the Act. We have already 
held that the Transport Departmnet of the disintegrated Hyderabad State continued 
to function as the Transport Department of the Andhra Pradesh State after the merger 
of Telengana areas with the Andhra State. In the affidavit filed by the petitioners, 
it is stated that Sri Guru Pershad was the General Manager of the Road Transport 
Department pf the erstwhile Hyderabad State, that he was never appointed as the 
General Manager of the State Transport Undertaking of the Andhra Pradesh State 
and that, therefore, he had no legal authority whatever to publish the scheme. In 
the counter-affidavit filtd on behalf of the first respondent, it is averred that the 
General Manager of the Andhra Pradesh Road Transport, which was a State 
‘Transport undertaking’ within the meaning of section 68-B of the Act, prepared a 

` scheme and that was published in the Andhra Pradesh Gazette on November 15,1957. 
It is therefore a common case that Sri Guru Pershad was the General Manager of the 
Road Transport Undertaking of the erstwhile Hyderabad State. It is not denied 
that Sri Guru Pershad continued to be the General Manager of that Department 
functioning in. Andhra Pradesh. We have already held that the same department 
was the statutory authority functioning under the Central Act. Sri Guru Pershad 
was also the General Manager of that undertaking. In the circumstances, there is 
‘no substane in the contention that Sri Guru Pershad should have been appointed as 
the General Manager of the undertaking under the Central Act. This is the first 
argument under a different garb. The pre-existing Road Transport Department 
of the erstwhile Hyderabad State, with its General Manager, Sri Guru Pershad, 
continued to function as a statutory authority under the Central Act and therefore 
he had the legal authority to represent the State Transport Undertaking, which was a 
Statutory authority. He published the scheme and subscribed it as Guru Pershad, 
the General Manager of the State Transport Undertaking (Andhra Pradesh State 
Road Transport). The notification, therefore, must be held to have been issued by 
the State Transport Undertaking functioning under the Central Act. 


The learned counsel then contends that the scheme published does not disclose 
that the State Transport Undertaking was of the opinion that the scheme was 
necessary in the interests of the public and therefore, as the necessary condition for 
the initiation of the scheme was not complied with, the scheme could not be enforced. 
Section 68-C says that where any State Transport Undertaking is of opinion that 

. for specified reasons it is necessary in the public interest that road transport service 
should’ be run or operated by the State Transport Undertaking, it may prepare a 
scheme giving particulars of the schense and publish it in the Official Gazette. An 
express recital of the formation of the opinion by the undertaking in the scheme is not 
made a condition of the validity of the scheme. The scheme published in terms 
of the section shall give particulars of the nature of the service proposed to be rendered 
the area or route proposed to be covered and such other particulars respecting thereto. 
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It is true that the preparation of the scheme is made to depend upon the subjective 

opinion of the State Undertaking’ as regards the necessity for such a scheme.” The- 
only question, therefore, is whether the State Transport Undertaking formed the 
opinion before preparing the scheme and causing it to be published in the Official 
Gazette. The scheme published, as already noticed, was signed by Guru Pershad,. 
General Manager, State Transport Undertaking, Andhra Pradesh Road Transport. 

The Preamble to the scheme reads: 


“In exercise of the powers conferred by section 68-C of the Motor Vehicles Act, 1939; itis- 
hereby proposed, for the purpose of providing an efficient, adequate, economical and properly co- 
ordinated road transport service in public interest, to operate the following transport services as per 
the particulars given below with effect from a date to be notified by the Government.” 


We have already held that Guru Pershad represented the State Transport Under-- 
taking. The scheme was proposed by the said undertaking in exercise of the powers 
under section 68-C of thd Act for the purpose of providing an efficient, adequate, 
economical and properly co-ordinated road transport service in public interest. 
Except for the fact that the word ‘opinion’ is omitted, the first part of the section 68-C: 
is incorporated in the Preamble of the scheme ; and, in addition, it also discloses that 
the scheme is proposed in exercise of the powers conferred on the State Transport 
Undertaking under section 68-C of the Act. The State Transport Authority can 
frame a scheme only if it is of opinion that it is necessary in public interest that the 
road transport service should be run or operated by the Road Transport Undertaking. 
When it proposes, for the reasons mentioned in the section, a scheme providing for 
such a transport undertaking, it is a manifest expression of its opinion in,that regard. 
We gather from a reading of the scheme that the State Transport Undertaking formed. 
the necessary opinion before preparing the scheme and publishing it. The argument. 
of the learned counsel carries technicality to a breaking poirit and for the aforesaid 
reasons, we reject it. i X , 


The next attack of the learned counsel centres round the provisions of section 
68-D (2) of the Act. It would be convenient, before adverting to his argument, to- 
read section 68-D and the relevant rules made under the Act. They read : 


Section 68-D : (1) Any person affected by the scheme published under section 68-C may, within. 
thirty days from the date of the publication of the scheme in the Official Gazette, file objections thereto 
before the Stete Government. 


(2) The State Government may, after considering the objections and after giving an oppor- 
tunity to the objector or his representatives and the representatives of the State Transport Undertaking 
to be heard in the matter, if they so desire, approve or modify the scheme. 


(3) The scheme as approved or modified under sub-section (2) shall then be published in the 
Official Gazette by the State Government and the same shall thereupon become final and shall be 
called the approved scheme and the area or route to which it relates shall be called the notified area. 
or notified route : 


Provided that no such scheme which relates to any inter-State route shall be deemed to be an. 
approved scheme unless it has been published in the Official Gazette with previous approval of the 
Central Government. 


Rule 8 ; Filing of objections (procedure) :— 


Any person, concern or authority aggrieved by the scheme published under section 68-C may 
within the specified period, file before the Secretary to Government in charge of Transport Depart~ 
ment, objections and representations in writing setting forth concisely the reasons in support thereof. 


Rule o : Conditions for submission of objections :— 


No representation or objection in respect of any scheme published in the Official Gazette shall be 
considered by the Government unless it is made in accordance with rule 8. 
Rule 10 : Consideration of scheme (Procedure regarding) :— 


After the receipt of the objections referred to above, the Government may, after fixing the date, 
time and place for holding an enquiry and after giving if they so desire, at least seven clear days’ 
notice of such time and place to the persons who filed objections under rule 8,proceed to consider the 
objections andpass such orders as they may deem fit after giving an opportunity to the person of 
being heard in person,or through authorised repr¢sentatives.”’ ; 
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Under the section, the procedure prescribed for the approval of a scheme may 
be summarized thus : The State Transport Undeftaking prepares a scheme provid- 
ing for road transport service in relation to an area to be run or operated by the State 
Transport Undertaking, whether to the exclusion, complete or partial, of other per- 
sons, and publishes it in the Official Gazette. Any person affected by the scheme 
may, within thirty days from the date of its publication, file before the Secretary to. 
Government in charge of Transport Department objections and representations in 
writing with reasons in support thereof. After receiving the objections and repre-. 
sentations, the Government fixes a date for the hearing and after giving an opportu- 
nity to the persons of being heard in person or by authorized representatives, consi- 
ders the objections and then modifies or approves of the scheme. 


The following procedure was in fact followed by the Government in this case :. 
After the scheme was prepared and published in the Official Gazette, the petitioners. 
and others filed objections Refore the Secretary to Government Transport Depart-. 
ment, within the tihe prescribed. 138 objections were received and individual. 
notices were issued by the Government by registered post to all the objectors fixing 
the date of the hearing for December 26, 1957. The Secretary to Government, 
Home Department, in charge of Transport, heard the representations made by the 
objectors, some in person and others through their advocates, and also the representa-- 
tions made by the Genera] Manager of the Road Transport Undertaking. The 
Secretary, after hearing the objections, prepared notes and placed the entire matter,, 
with his notes, before the Chief Minister; who considered the matter and passed 
orders rejecting the objections and approving}the scheme ; and the approved scheme 
was thereafter issued in the name of the Governor. 


On the aforesaid facts, the first contention raised is that the State Government in: 
approving the scheme was discharging a quasi-judicial act and therefore the Govern- 
ment should-have given a personal hearing to the objectors instead of entrusting that 
duty to its Secretary. Secondly, it is stated that a judicial hearing implies that the- 
same person hears and gives the decision. But in this case the hearing is given by the 
Secretary and the decision by the Chief Minister. Thirdly, it is contended on the 
same hypothesis, that even if the hearing given by the Secretary be deemed to be a 
hearing given by the State Government, the hearing is vitiated by the fact that the- 
Secretary who gave the hearing is the Secretary in charge of the Transport Depart-. 
ment. The Transport Department, it is stated, in effect was made the judge of its. 
own cause, and this offends one of the fundamental principles of judicial procedure.. 
Lastly, it was pointed out that though the enquiry was posted for hearing on Decem-. 
ber 26, 1957, even before the enquiry was commenced, the Chief Secretary to the 
Government gave an interview to the ‘ Deccan Chronicle’ and the ‘ Golconda Patrica’ 
to the effect that the Government had already taken a decision to nationalize the 
road transport in Krishna District and some routes had been chosen, including the 
Guntur-Vijayawada route, thereby indicating that the Government has prejudged 
the case before holding the enquiry. The learned Attorney-General counters the 
said argument by stating that the State Government strictly followed the procedure 
prescribed unser section 68-C of the Act, that the said Government, being an im- 
personal body, gave the hearing through the machinery prescribed by law, that the 
said Government was discharging only an administrative act and not a judicial act 
in the matter of approving the scheme, that even if it did perform a judicial act, the- 
Home Secretary in charge of Transport Department had only collected the material 
and the final orders were made only by the Chief Minister and that the Chief Secre- 
tary’s press interview was nothing more than a mere indication of the factum of the- 


proposed scheme. 


At the outset ‘it would be convenient to consider the question whether the State 
Government acts quasi-judicially in discharging its functions under section 68-C’ 
of the Act. The criteria to ascertain whether a particular act is a judicial act or 
an administrative one, have been laid down with clarity by Lord Justice Atkin in 

. . 
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Rex v. Electricity Commissidners, Ex Parte London Electricity Joint Committee Co.}, elaborat- 
ed by Lord Justice Scrutton in Res v. London Country Council, Ex Parte Entertainments 
Protection Association Lid.* and authoritatively re-stated by this Court in Province of 
Bombay v. Khusaldas S. Advani”. ‘They laid down the following conditions : (a) the 
body of persons must have legal authority ; (b) the authority should be given to deter- 
mine questions affecting the rights of subjects and (c) they should have a duty to act 
judicially. In the last of the cases cited supra, Das, J., as he then was, analysed the 
scope of the third condition thus at page 725 : i 

“ (i) that if a statute empowers an authority not being a Court in the ordinary sense, to decide 
-dispates arising out of a claim made by one party under the statue which claim is opposed by another 
party and to determine the respective rights of the contesting parties who are opposed to each other 


there is a lis and prima faci: and in the absence of anything in the statute to the contrary it is the duty 
of che authority to act judicially and the decision of the authority is a quasi-judicial act ; and 


(ii) that if a statutory authority has power to do any act which will prejudicially affect the 
subject, then, although there are not two parties apart from the authority and the contest is between 
the authority proposing to the act and the subject opposing it, the final determination of the authority 
will yet be a quasi-judicial act provided the authority is required by*the statute to act judicially.” 

In the case In re Banwarilal Roy*, Das, J., as he then was, said much to the same effect 
at page 800. ‘ 

“ A judicial or quasi-judicial act, on the other hand, implies more than mere application of the 
mind or the formation of the opinion. It has reference to the mode or manner in which that opinion 
isformed. It implies ‘a proposal and an opposition’ and a decision on the issue con- 
rotes ‘ hearing evidence and opposition’ as Scrutton, L.J., expressed it. The degree of formality of 
the procedure as to receiving or hearing evidence may be more or less according to the requirements 
of the particular statute, but there is an indefinable yet an appreciable difierence between the method 


of doing an administrative or executive act and a judicial or quasi-judicial act.” 


This statement is practically in accord with the first proposition éxtracted above. 
‘This Court again, in Nagendra Nath Bora and another v. Commissioner of Hills Division® 
an the context of the provisions of Eastern Bengal and Assam Excise’ Act, 1910 
(I of 1910), considered the scope of the concept of ‘judicial act’. Sinha, J., who 
‘delivered the judgment of the Court, made the following observations at page 408 : 


‘Whether or not an administrative body or authority functions as a purely administrative one 

or in a quasi-judicial capacity, must be determined in each case, on an examination of the relevant 
statute and the rules framed thereunder.” ' : 
In Express Newspapers, Lid. v. The Union of India®, this Court again reviewed the law 
on the subject to ascertain whether the Wage Board functioning under the Working 
Journalists (Conditions of Service) and Miscellaneous Provisions Act, 1955 (XLV of. 
1955) was only discharging administrative functions or quasi-judicial functions. 
Bhagwati, J., made the following observation at page 613 : 

“ If the functions performed by the Wage Board would thus consist of the determination of the 
issues as between a proposition and an opposition on data and materials gathered by the Board in 
answers to the questionnaire issued to all parties interested and the evidence led before it, there is no 
doubt that there would be imported in the proceedings of the Wage Board a duty to act judicially 
and the functions performed by the Wage Board would be quasi-judicial in character.” 

The aforesaid three decisions lay downthat whether an administrative Tribunal 
has a duty to act judicially should be gathered from the provisions of the particular 
‘statute and the rules made thereunder, and they clearly express the view that if an 
authority is called upon to decide respective rights of contesting parties or, to put 
it in other words, if there is a lis, ordinarily there will be a duty on the part of the 
said authority to act judicially. Applying the aforesaid test, let us scrutinize the 
provisions of sections 68-C and 68-D and the relevant rules made under the Act to 
ascertain whether under the said provisions the State Government performs a judi- 
cial act or an administrative one. Section 68-C may be divided into three parts : 

` (i) The State Transport Undertaking should come to an opinion that it is necessary 
än public interest that the road transport service in general or any particular class of 
A 


I. L.R. (1924) 1 K.B. 171. 4. (1944) 48 C.W.N. 766. 
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such service in relation to any area or route or portion thereofshould be run or operat- 
ed by the State Transport Undertaking, whether to the exclusion, complete or partial, 
of other persons otherwise; (ii) it forms that opinion for the purpose of providing 
an efficient, adequate, economical and properly co-ordinated road transport service ; 
and (iii) after it comes to that opinion it prepares a scheme giving particulars of the 
nature of the services proposed to be rendered, area or route proposed to be covered 
and such other particulars respecting thereto as may be prescribed'‘and causes it to be 
published in the Official Gazette. The section, therefore makes a clear distinction 
between the purpose for which a scheme is framed and the particulars of the scheme. 
‘To state it differently, though the purpose is to provide an efficient, adequate, econo- 
„mical and co-ordinated road transport service in public interest, the scheme proposed 
imay affect individual rights such as the exclusion, complete or partial, of other per- 
sons or otherwise, from the business in any particular route or routes. Undér section 
68-C, therefore, the State Transport Undertaking may propose a scheme affecting 
‘the: proprietary rights of individual permit-holders doing transport business in a 
particular route or goutes. «The said proposal threatens the proprietary right of that 
individualr individuals. Under section 68-D read with rules 8 and 10 made under 
the Act, any person affected by the aforesaid proposed scheme may file objections 
within the prescribed time before the Secretary of the Transport Department. 
‘Under the said provisions, the State Gevernment is enjoined to approve or modify 
the scheme after holding an enquiry and after giving an opportunity to the objectors 
or their representatives and the representatives of the State Transport Undertaking, 
_ to be heard in the matter in person or through authorised representatives. There- 
fore, the proceeding prescribed is closely approximated to that obtaining in Courts of 
justice. ‘Thtre are-two parties to the dispute. The State Transport Undertaking, 
which as a statutory authority under the Act, threatens to infringe the rights of a 
citizen. The citizen may object to the scheme on public grounds or on personal 
grounds. «He may oppose ‘the scheme on the ground that it is not in the interest of the 
public or on thé ground that the route which he is exploiting should be’excluded from 
the scheme ‘for various reasons. There is, therefore, a proposal and an opposition 
and the third party, the State Government is to decide that lis and prima facie it must 
‘do so judicially. ‘The position is put beyond any doubt by the provision in the Act 
and the Rules which expressly require that the State Government must decide the 
‘dispute, according to the procedure prescribed by the Act and the Rules framed 
thereunder, viz., after considering the objections and after hearing both the parties. 
‘It therefore appears to us'that this is:an obvious case whcre the Act imposes a duty on 
«the State Government to decide the act judicially in approving or modifying the 
scheme ‘proposed by the Transport Undertaking. 


The learned Attorney-General argues that sections 68-C and 68-D do not con- 
template the enquiry in regard to the rights of any parties, that the scheme proposed 
is only for the purpose of an efficient, adequate, economical and properly co-ordinated 
bus transport service and should relate only to that purpose and that therefore, the 
enquiry contemplated under section 68-D, though assimilated to a judicial procedure, 
does not make the approval of the scheme any the less an administrative act. To put 
it shortly, his contention is that the Government is discharging only an administra- 
tive duty in approving the schemie in public interest and no rights of the parties are 
involved in the process. There is some plausibility and attraction in the argument, 
‘but we cannot accept either the premises or the conclusions. The scheme proposed 
may exclude persons, who have proprietary rights in a route or routes. As we have 
pointed out purpose must be distinguished from the particulars in the scheme. The 
scheme propounded may exclude persons from a route or routes and the affected 
party is given a remedy to apply to the Government and the Government is enjoined 
to decide the dispute between the contesting parties. The statute clearly, therefore, 
imposes a duty upon the Government to act judicially. Even if the grounds of attack 
‘against the schenfe.are confined only to the purpose mentioned in section 68-C_—we 
cannot agree with this contention—the position will not be different, for, even in 
that case there is a dispute between the State Transport Undertaking and the person 
excluded in respect of the scheme, though the objections are limited to the purpose of 
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the scheme. In either view the said two provisions, sections 68-C and 68-D, comply 
with the three criteria of a judicial act laid down by this Court. 


Support is sought to be drawn for this contention from the decision of the House 
of Lords in Franklin v. Minister of Town and Country Planning. As strong reliance 
is placed on this decision, it is necessary to consider the same in some detail. The 
facts of that case are : On August 3, 194.6, the respondent, Lewis Silkin, as Minister 
of Town and Country Planning, prepared the draft Stevenage New Town (Designa- 
tion) Order, 1946, under paragraph I of Schedule I to the New Towns Act, 1946, 
-and on or about August 6, 1946, he caused the same to be published and notices to 
‘be given as prescribed by paragraph 2 of Schedule I to the Act. Thereafter objec- 
tions were received from a number of persons, including the appellants. Accordingly, 
the respondent instructed Mr. Arnold Morris, an Inspector of the Ministry of 
‘Town and Country Planning, to hold a public local inquiry as prescribed by para- 
graph 3 of the said Schedule. Mr. Morris held the inquiry at the Town Hall, 
Stevenage, on October 7 and 8, 1946, and on October 25, made a report tò the 
-respondent in which he set out a summary of the submiSsions made and the evidence 
‘given by and on behalf of the objectors and attached thereto a complete transcript 
of the proceedings, which began with an opening statement by Mf. Morris giving 
a brief recapitulation of the reasons that had led to the designation of Stevenage as. 
‘the site of a New Town. On November 11, 1946, the respondent made the order 
in terms of paragraph 4 of Schedule I to the Act. The appellants applied to the 
High Court to have the order quashed. It was contended; inier alia, that the said 
order was not within the powers of the New Towns Act, 1946, or alternatively, that 
the requirements of the said Act have not been complied with ; that the Minister who 
made the order had stated, before the Bill was made into law, that he would make the 
said order, and therefore he was biassed in any consideration of thé said objections. 
The House of Lords held that the respondents functions under the Act were only 
administrative and that he had complied with the provisions of the statute. In that 
view, the order of the Court of Appeal dismissing the application filed by the appel- 
lants was confirmed. Lord Thankerton in his speech at page 102, observed thus +. 
“In my opinion, no judicial, or quasi-judicial, duty was imposed on the respondent, and any 
reference to judicial duty, or bias, is irrelevant in the present case. The respondent’s duties under 
section 1 of the Act and Scheudle I thereto are, in my opinion, purely administrative, but the Act 
prescribes certain methods ofor stepsin, discharge ofthat duty. ......ssseereseeneressesossseeeo 
It secms clear also, that the purpose of inviting objections, and, where they are not withdrawn, of 
having a publicinquiry, to be held by someone other than the respondent, to whom that person reports,. 
was for the further information of the respondent, in order to the final consideration of the soundness 
of the scheme of the designation........ceceeeeeseee I am of opinion that no judicial duty is laid 
on the respondent in discharge of these statutory duties, and that the only question is whether he has 
complied with the statutory directions to appoint a person to hold the public inquiry, and to consider. 
that person’s report.” . 
At first sight the facts of this case may appear to have some analogy to those in the: 
present case, but on a deeper scrutiny of the facts and the provisions of the New 
. Towns Act, 1946, and Chapter IV-A of the Act, they disclose essential differences in. 
fundamentals. Under the New Towns Act, 1946, the following steps for develop- 
ing a new town have been laid down : (1) It is left to the Minister’s subjective satis- 
faction, after consulting local authorities, who appear to him to be concerned , to 
make an order designating a particular area as the site of the proposed new town ; (2) 
when he proposes to make an order, he prepares a draft of that order giving the neces-. 
sary particulars and publishes it in the London Gazette calling for objections to the 
proposed order within a prescribed time ; (3) if any objection is made to the 
proposed order, he shall cause a public local enquiry to be held and shalli 
consider the report of the person by whom the enquiry was held; and (4): 
any person desiring to challenge the validity of that order may apply to. 
the High Court and he can get that order set aside only if he satisfies the 
Court that the order is not within the pewers of that Act or that his interests. 
have been substantially prejudiced by any requirements of that Act not having: 
LC 
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been complied with. The steps to be taken for nationdlising the Road Transport 
under the Act are as follows : (1) The Statee Transport Undertaking, which is a 
statutory authority under the Act, proposes a scheme ; (2) the scheme may provide 
that the road transport services should be run or operated by the State Transport 
Undertaking to the exclusion of a peron or persons ; (3) any person affected may 
file objections before the Government ; (4) the Government following the rules of 
judicial procedure decides the dispute between the undertaking and the person or 
persons affected ; (5) the dispute is not necessarily confined only to the question 
whether the statutory requiréments have been complied with, but may also relate 
to the question whether a particular person or persons should not be excluded ; 
and (6) a personal hearing should be given to both the parties by the Government. 


A comparison of the procedural steps under both the Acts brings out in bold 
relief the nature of the enquiries contemplated under the two statutes. There, there 
is,no lis, no personal hearing and even the public enquiry contemplated by a third 
party is presumably confiped to the question of statutory requirements, or at any rate 
was for eliciting further information for the Minister. Here, there is a clear dis- 
pute between the two parties. The dispute comprehends not only objections raised. 
on public grounds, but also in vindication of private rights and it is required to be 
decided by the State Government after giving a personal hearing and following the 
rules of judicial procedure. Though there may be some justification for holding, on 
the facts of the case before the House of Lords that that Act did not contemplate a 
judicial act—on that question we do not propose to express our opinion—there is 
absolutely none for holding in the present case that the Government is not perform- 
ing a judicial act, Robson in ‘Justice and Administrative Law’, commenting upon 
the aforesaid decision, makes the following observation at page 533 : 

“ It should have been obvious from a cursory glance at the New Towns Act that the rules of 

natural justice could not apply to the Minister’s action in making an order, for the simple reason 
that the initiative lies wholly with him. His role is not to consider whether an order made by a 
local authority should be confirmed, nor does he have to determine a controversy between a public 
authority and private interests. The responsibility of seeing that the intention of Parliament is carried 
out is placed on him.” 
The aforesaid observations explain the principle underlying that decision and that 
principle cannot have any application to the facts of this case. In ‘Principles of 
Administrative Law’ by Griffth and Street, the following comment is found on the 
aforesaid decision : After considering the provisions of section 1 of the New Towns. 
Act, 1946, the authors say— 


“ Like the town-planning legislation, this differs from the Housing Acts in that the Minister is. 
a party throughout. Further, the Minister is not statutorily required to consider the objections. It 
is obvious, as the statute itself states, that the creation of new towns is of national interest.” 


At page 176, the authors proceed to state : 


“ Lord Thankerton did not analyse the meanings of ‘judicial’ and ‘administrative’ nor did 
he specify the particular factors which motivated his classification. It is permissible to conclude that 
he looked at the Act asa whole, applying a theory of interpretation similar to the rule in 
Hoydom’s Case. i 
At page 178, they -conclude thus : 


“It is submitted, however, that the thoroughness with which the Couts analyased the statutes. 
in the Errington, Robinson, Johnson and Franklin Cases and the emphasis which they have placed on 
the fact that their decisions have been based solely on the statute under consideration makes 
such an approach inevitable.” 

It is therefore clear that Franklins Case®, is based upon the interpretation of 
the provisions of that Act and particularly on the ground that the object of the en- 
quiry is to further inform the’mind of the Minister and not to consider any issue 
between the Minister and the objectors. The decision in that case is not of any 
help to decide the present case, whigh turns upon the construction of the provisions 
of the Act. For the aforesaid reasons, we hold that the State Government’s order 
under section 68-D is a judicial act. 

Pe Seneca 
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The next question is Whether the State Government disposed of the objections 
of the petitioners judicially in the manner prescribed by the Act. It-is said that 
under the Act and rules framed thereunder, the State Government should hear the 
dispute, but in this case the Secretary in charge of the Transport Department, who 
as not the State Government, gave the hearing. The State Government is.an im- 
personal body and it can only function through the machinery and in the manner 
prescribed by law. Clause (60) of section 2 of the General Clauses Act, 1897, de- 
fines ‘ State Government’ as respects anything done or to be done after the commen- 
cement of the Constitution (VII Amendment) Act,.1956, to mean, in a State. the 
‘Governor, and in a Union Territory, the Central Government. Under Article 
154 (1) of the Constitution i 


‘the executive power of the State shall be vested in the Governor and shall be exercised by 
him either directly or through officers subordinate to him in accordance with this Constitution’. 


Article 163 enacts that: . 


‘ there shall be a Council of Ministers with the Chief Ministef at the head to aid and advise 
the Governor in the exercise of his functions, except in so far as he is by or under this Constitution 
required to exercise his functions or any of them in his discretion ’. : : 


Article 166 (1) enjoins that: 


‘all executive action of the Government of a State shall be expressed to be taken in the name 
of the Governor’. . 


Sub-clause (2) of that Article says that : © orders and other instruments made and executed. 
in the name of the Governor shall be authenticated in such, manner as may be specified in rules to be 
made by the Governor’. j 


And under sub-clause (3) Xa 


: “the Governor shall make rules for the more convenient transaction of the business of the 
Government of the State, and for the allocation among Ministers of the said business in go far as it 
is not business with. respect to which the Governor is by or under this Constitution-required to‘ act 
in his discretion’. i : 
In exercise of the powers conferred by clauses (2) and (3) of Article 166 of .the 
‘Constitution, the Government of Madras made rules styled as ‘ The Madras Govern- 
-ment Business Rules and Secretariat Instructions’. Rule g thereof prescribes that 
-without prejudice to the provisions of rule 7, the Minister in charge of a department 
shall be primarily responsible for the disposal of the business appertaining to that 
-department. Rule 21 enacts that except as otherwise provided by any other Rule, 
cases shall ordinarily be disposed of by or under the authority of the Minister in 
charge who may, by means of standing orders, give such directions as he thinks fit 
-for the disposal of cases in the department. Copies of such standing orders”shall 
be sent to the Governor and the Chief Minister. Rule 11 says that aaa 


‘all orders or instruments made or executed by or on behalf of the Government of the State 
:shall be expressed to be made or executed.in the name of the Governor a ` Ta 


‘Under rule 12 : Un 


« every order or instrument of the Government of the State shall be signed either by a Secretary». 

_an Additional Secretary, a Joint Secretary, a Draftsman, a Deputy- Secretary, an Under Secretary 

. -or an Assistant Secretary to the Government of the State or such other officers as may be specially 
-empowered in that behalf and such signature.shall be deemed to be the proper guthentication of such 
-order or instrument.’ i f i l l ? : 

After the formation of the Andhra State on October 3, 1953, the rules made by 

-the Governor of Madras, under the provisions of the States Reorganization Act, 
-continue to be rules of the Andhra State till they are amended in accordance with. 
such law. The Governor of Andhra State, in exercise of ‘the powers conferred by 
clauses (2) and (3) of Article 166 of the Constitution, directed that until other pro-- 
-visions are made in this regard, 

‘the business of the Government of Andhra be transacted in accordance*with the Madras 
‘Government Business Rules and Secretariat Instructions in force on the first day of October, 1953 °. 
On October 26, 1956, after the formation of the f Andhra Pradesh State, as the 
Andhra Pradesh was not a new State but a continuation of the Andhra State, though 
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there is change in its name, the business rules ofthe Andhra State continue to govern 
the Secretariat of the Andhra Pradesh Government. The effect of the aforesaid 
provisions may be stated thus: A State Government means the Governor ; the 
executive power of the State vests in the Governor ; it is exercised by him directly 
ar by officers subordinate to him in accordance with the provisions of the Consti- 
tution ; the Ministers headed by the Chief Minister advise him in the exercise of 
his functions ; the Governor made rules enabling the Minister in charge of parti- 
cular department to dispose of cases before him and also authorizing him, by means 
of standing orders, to give such directions as he thinks fit for the disposal of the cases 
in the department. Pursuant to the rule, the record discloses, the Chief Minister, 
who was in charge of Transport, had made an order directing the Secretary to 
Government, Home Department, to hear the objections filed against the scheme 
proposed by the State Transport Authority. iar 


The aforesaid machigery evolved by the rules for the disposal of cases by the 
State Government has been followed in this case. The petitioners and others filed 
objections to the proposed scheme before the Secretary to the Government Trans- 
port Department. He gave a personal hearing to the parties some of them appeared 
‘in’ person and others by representatives ; the entire material recorded by him was 
placed before the Chief Minister in charge of Transport, who made -his order appro- 
ving the scheme ; and the order was issued in the name of the Governor, authen- 
ticated by the Secretary in charge of the Transport Department. It may therefore 
be said that the State Government gave the hearing to the petitioners in the manner 
prescribed: by the rules made by the Governor. 


‘At this stage, the argument hinted at but not seriously pressed, may be noticed. 
The Rules the Governor is authorised to make, ‘the argument proceeds, are only to 
regulate-the acts of the Governor or his subordinates in discharge of the executive 
power of the State Government, and therefore will not govern the quasi-judicia 
functions entrusted to it. There is a fallacy in this argument. The concept of a 
quasi-judicial act implies that the act is not wholly judicial; it describes only a 
duty cast on the executive body or authority to conform to norms of judicial pro- 
cedure in-performing some acts in exercise of its excutive power. The procedural 
rules made.by the Governor for the convenient transaction of business of the State 
Government apply also to quasi-judicial acts, provided those Rules conform to the 
principles of judicial procedure. 

The mode of performing quasi-judicial acts by administrative Tribunals has 
been the subject of judicial decisions in England as well as in India. The House 
‘of Lords in Local Government Board v, Arlidge1, in the context of the Housing, Town 
Planning, etc., Act, 1909, made the following observations at page 132 : 


“* My Lords, when the duty of deciding an appeal is imposed, those whose duty it is to decide 
it must act judicially. They must deal with the question referred to them without bias, and they 
must give to each of the parties the opportunity of adequately presenting the case made. The 
decision must be come to in the spirit and with the sense of responsibility of a Tribunal whose duty 
it is to mete out justice. But it does not follow that the procedure of every such Tribunal must be 


the same”. 
In New Prakash Transport Co., Lid. v. New Swarna Transport Co., Ltd.2, this Court 
reviewed the case-law on the subject and came to the conclusion that the rules 
of natural justice vary with varying constitutions of statutory bodies, and the rules 
prescribed by the Legislature under which they have to act, and the question whether 
in a particular case they have been contravened must be judged not by any pre- 
conceived notion of what they may be but in the light of the provisions of the re- 
levant Act. This Court re-affirmed the principle in Nagendra Nath Bora and another 
v. Commissioner. of Hills Division®. | 

With this’ background we shall proceed to consider the validity of the three 
alleged deviations of the State Government from the fundamental judicial pro- 
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cedure. In the present case, the officer who received the objections of the parties 
and heard them personally or through the irrepresentatives, was the Secretary of the 
Transport Department. Under the ‘Madras Government Business Rules and 
Secretariat Instructions’ made by the Governor under Article 166 of the Consti- 
tution, the Secretary of a department is its head. One of the parties to the dispute 
before the State Government was the Transport Department functioning as a sta- 
tutory authority under the Act. The head of that department received the objec- 
tions, heard the parties, recorded the entire proceedings and presumably discussed 
the matter with the Chief Minister before the latter approved the scheme. Though 
the formal orders were made by the Chief Minister, in effect and substance, the 
‘enquiry was conducted and personal hearing was given by one of the parties to the 

ispute itself. It is one of the fundamental principles of judicial procedure that the 
person or persons who are.entrusted with the duty of hearing a case judicially should 
be those who have no personal bias in the matter. In Ranger v. Great Western Ry. Co.*, 
Lord Cranworth, L.C., says : i ° 


“ A Judge ought to be, and is supposed to be, indifferent between the parties. He has, or if 
supposed to have, no bias inducing him to lean to the one side rather than to the other. In ordinary 
cases it is just ground of exception to a Judge that he is not indifferent, and the fact that he is himself 
a party, or interested as a party, pa the strongest proof that he cannot be indifferent.” 

$ 


In Rex v. Sussex Justices Ex birie McCarthy*, Lord Hewart, C.J., observed : 


“It is said, and, no doubt, truly, that when that gentleman retired in the usual way with the 
justices, taking with him the notes of the evidence in case the justices might desire to consult hin, the 
„Justices came to a conclusion without consulting him, and that he scrupulously abstained from re- 
ferring to the case in any way. But while that is so, a long line of cases shows that it is not merely of 
some importance but is of fundamental importance that justice should not only be done, but should 
manifestly and undoubtedly be seen to be done. The question therefore is not whether in this case 
the deputy clerk made any observation or offered any criticism which he might not properly have made 
or offered ; the question is whether he was so related to the case in its civil aspects as to be unfit to 
act as clerk to the justices in the criminal matter. The answer to that questioh depends not upon what 
actually was done, but upon what might appear to be done.” 

This was followed in Rex v. Essex Justices Ex Parte Perkins?, In Franklin's Caset 
though on a construction of the provisions of that Act under consideration in that 
‘case it was held that the Minister was not acting judicially in discharging his duties, 
his Lordship accepted the aforesaid principle and expressed his view on the doctrine 
of ‘bias’ thus, at page 103: 

“My Lords, I could wish that the use of the words ‘ bias? should be confined to its proper sphere. 
Its proper significance, in my opinion, is to denote a departure from the standard of even-handed 
justice which the law requires from those who occupy judicial office, or those who are commonly 

regarded as holding a quasi-judicial office, such as an arbitrator. The reason for this clearly is that, 
having to adjudicate as between two or more parties, he must come to his adjudication with an inde- 
pendent mind without any inclination or bias towards one side or other in the dispute.” 


The aforesaid decisions accept the fundamental principle of natural justice that 
in the case of quasi-judicial proceedings, the authority empowered to decide the 
dispute between opposing parties must be one without bias towards one side or 
other in the dispute. It'is also a matter of fundamental importance that a person 
interested in one party or the other should not, even formally, take part in the pro- 
ceedings though in fact he does not influence the mind of the person, who finally 
decides the case. This is on the principle that justice should not only be done, but 
should manifestly and undoubtedly be seen to be done. The hearing given by the 
Secretary, Transport Department, certainly offends the said principle of natural 
justice and the proceeding and the hearing given, in violation of that principle are 
bad. 


The second objection is that while the Act and the Rules framed thereunder 
impose a duty on the State Government to give a personal hearing, the procedure 
prescribed by the Rules impose a duty on the Secretary to hear and the Chief Minis- 


a a a a A, 


I. (1854) 5 H.L.C. 72, 89 ; 10 E.R. 824, 3. L.R. (1927) 2 K.B. 475. 
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ter to,decide. This divided responsibility is destructive of the concept of judicial 
hearing. Such a procedure defeats the object of personal hearing. Personal hearing 
enables the authority concerned to watch the demeanour of the witnesses and clear-up 
his doubts during the course of the arguments, and the party appearing to persuade 
the. authority by reasoned argument to accept his point of view. If one person 
hears and another decides, then personal hearing becomes an empty formality. We 
therefore hold that the said procedure followed in this case also offends another basic 
principle of judicial procedure. 


The learned counsel further contends that the mind of the State Government 
was foreclosed before the hearing was given and therefore no real enquiry was held 
by it as contemplated by the Act. ‘This argument is based upon the report published 
on 27th December, 1957, in the Deccan Curonicte and Goiconpa PATRIKA. 
Therein it was stated under date December 26, as follows : 


“The Chief Secretary, Mr. M. P. Pai, told pressmen to-day that the Government has already 

taken a decision to nationalize the road transport in Krishna District and some routes had been chosen. 
The Guntur-Vijayawada route also comes under the nationalisation scheme. About 65 buses would 
be plying on these routes.” 
The Chief Secretary was giving this information on December 26, 1957, even 
before the enquiry was commenced. On the basis of this publication, it is con- 
tended, that the Government had already taken a decision, to nationalize the road 
transport before the scheme was approved by the Government and that the entire 
procedure was put through to implement the decision already taken to meet the 
requirements of the-technicalities of law. In the counter-affidavit filed by the first 
respondent it is stated that the scheme was published in the Andhra Pradesh Gazette, 
dated 24th December, 1957 and that the alleged statement only referred to the said 
proposal under section 68-C of the Motor Vehicles Act. Though the wording of 
the information published speaks of the decision of the Government, the Chief Secre- 
tary obviously must have been referring to the contents of the notification published 
two days earlier, on 24th December, 1957. We cannot from this publication in 
the newspapers come to the conclusion that the Government having finally decided 
to reject all possible objections, went through a farce of an enquiry. We therefore 
hold, for the first two reasons, that the quasi-judicial enquiry held by the State 
Government was vitiated by the violation of the aforesaid fundamental pineipie 
‘of natural justice. 


The last argument of the learned counsel for the petitioners is that the “Road 
Transport Corporation, ł.e., the first respondent, cannot implement the scheme 
proposed by the defunct State Transport Undertaking. Some of the relevant facts 
are as follows: The State Transport Undertaking published the scheme in the 
Andhra Pradesh Gazette, dated November 14, 1957. It also appeared through its 
representative, the General Manager, who made his representation to the Secretary 
of the Transport Department on 26th December, 1957. The State Government 
approved of the scheme on 7th January, 1958, and the approved scheme was pub- 
lished in the Andhra Pradesh Gazette, dated gth January, 1958 and it was directed 
to come into force with effect from roth January, 1958. The Government of Andhra 
Pradesh established a Road Transport Corporation under the Road Transport 
‘Corporations Act, 1950 (Act LXIV of 1950), for the State of Andhra Pradesh, with 
effect from 11th January, 1958. The State Government transferred the business 
of the Road Transport Department to the said Corporation for management. 
Thereaftrer, the said Corporation was taking subsequent steps to implement the 
scheme. The argument is that the Road Transport Corporation has no power 
under the Road Transport Corporations Act to take over the business of the State 
“Transport Undertaking and to implement the scheme initiated by that undertaking. 
The said ‚Corporation admittedly comes under the definition of ‘ State Transport 
Authority’ under the Act. But ‘the question is whether the said Corporation is 
also a successor to the State Transport Authority that initiated the scheme. It 
would certainly be the successor if the Corporation was legally entrusted with the 
duty of carrying on the business the Road Transport Department was doing before. 


176 THE MARRAS LAW JOURNAL REPORTS (SUPREME COURT). [1959 


On January 9, 1958, in exercise af the powers. conferred by section 3 of the Road 
Transport Corporations Act, 1950, the Governor of Andhra Pradesh established 
with effect from January 11, 1958, a Road Transport Corporation called the Andhra. 
Pradesh Road Transport Corporation for the State of Andhra Pradesh. In exercise 
of the power conferred by section 34 of the Road Transport Corporation Act, 1950, 
the Governor of Andhra Pradesh made an order, dated 11th January, 1958, for the 
-following administrative arrangements to come into force: 


“ (1) The Andhra Pradesh Road Transport Corporation (hereinafter referred to as the Corpora- 
tion) shall take over the management of the existing Road Transport Department of the Government 
of Andhra Pradesh. 


(2) All land and all stores, articles and other goods of the Road Transport Department shall 
pass to the Corporation. 


(3) (a) Subject to the provisions of sub-paragraphs (b) and (c), all the assets and liabilities 
of the Road Transport Department shall pass to the Corporation. .»....... coe ae 
The other clauses need not be read as they are only consequential to the afore- 
said clauses. It is therefore clear from the said order that the Government entrusted 
the management of the Road Transport Department to the Road Transport Cor- 
poration and directed the transfer of all assets and liabilities to the said Corporation. 
The effect of the said order is that the State Corporation carries on the Road Trans- 
port business in the place of the State Transport Department which was functioning 
as the State Transport Undertaking under the Act before the said order. If there was. 
no legal impediment in the Government transferring the business carried on by one 
of its departments and its assets to the Corporation, the Corporation would be a 
successor to the pre-existing State Transport Undertaking. The petitioners contest 
the position that the Government has any such power under-section 34 of the Road 
Transport Corporations Act, 1950. Section 34 reads: . 


“ (1) The State Government may, after consultation with a Corporation established by such 
Government, give to the Corporation general instructions to be followed by the Corporation, and 
such instructions may include directions relating to the recruitment, conditions of service and training 
of its employees, wages to be paid to the employees, reserves to be maintained by it and disposal of 
ns profits and stocks. 


(2) In the exercise of its powers and performance of its duties under this Act, the Corporation 
shall not depart from ¿ny general instructions issued under sub-section (1) except with the previous 
permission of the State Government.” 


The Road Transport Corporation was constituted for extending and improving 
the facilities of the road transport in the Andhra Pradesh area. The Government 
transferred the undertaking and its asiets to that Corporation and gave it directions. 
under section 34 of the Road Transport Corporations Act, 1950, to take over the 
management of the said undertaing. The fact that under the Road Transport 
Corporations Act the Corpundertn can acquire an undertaking after paying com- 
pensation is not of much relevancy, for, in this case, the Corporation does not pur- 
port to acquire any transport undertaking of the petitioners. It has not been brought 
to our notice that the said direction is inconsistent with any of the provisions of the 
Road Transport Corporations Act, 1950. We, therefore, hold that the first res- 
pondent is the successor to the State Transport Undertaking which proposed the 
scheme and as admittedly it satisfied the requirements of the definition of ‘ Road 
Transport Authority ’ under the Act, it is within its rights in implementing the scheme 
approved by the Government. 


In the result, for the reason that the State Government did not make the en- 
quiry consistent with the principles of natural justice in approving the scheme, the 
order approving the sche mes is hereby quashed and a direction issued to the first 
respondent to forbear from taking over any of the routes in which the petitioners. 
are engaged in transport business. This judgment will not preclude the State 
Government from making the necessary enquiry in-regard to the objections filed: 
by the petitioners in accordance with law. The petitioners will have liberty to file 
additional objections, if any. As the petitioners have failed on substantive points. 
in the case, the pafties are directed to bear their own costs. 
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Wanchoo, J7—This petition under Article «32 of the Constitution challenges 
the ‘scheme of road transport introduced in the Krishna district of Andhra Pradesh 
The petitioners raise two main contentions, namely, (1) that the provisions of 
Chapter IV-A of the Motor Vehicles Act, 1939, violate their fundamental rights 
guaranteed under the Constitution, and (2) that the scheme introduced is ultra 
vires Chapter IV-A. 2 ' 


I have had the advantage of reading the judgment prepared by my brother 
Subba Rao, J. I agree with what he has said on the first contention and there- 
fore do not propose to repeat the facts and the reasons given by him. I have, however, 
been unable, with utmost respect, to persuade myself to agree fully with what has. 
becn said on the second contention. I, therefore, proceed to deal with that only. 


The second contention of the petitioners is that the.scheme of road transport 
which is sought to be put into effect, is ultra vires Chapter IV-A of the Motor Vehicles. 
Act (IV of 1999), (hereinafter called the Act), inasmuch as the provisions of that 


n Chapter have not been strictly followed. Before I deal with the contentions of the 


petitioners in this matter, I may indicate briefly the steps required to be taken before 
a scheme of road transport is finalised under Chapter TV-A of the Act. The first 
step is the preparation of the scheme under section 68-C, which lays down that where 
any State Transport Undertaking is of opinion that for the purpose of providing an 
efficient, adequate, economical and properly co-ordinated road transport service, 
it is necessary in the public interest that road transport services in general or any 
particular class of such service in-relation to any area or route or portion thereof 
should be-fun and operated by the State Transport Undertaking, whether to the 
exclusion, complete or partial, of other persons or otherwise, the State Transport 
Undertaking may prepare a scheme for the purpose. After the scheme is prepared, 
it has-to be published in the official Gazette and also in such other manner as the 
State Government may direct. ‘The next step is that any person affected by the 
scheme published under section 68-C may, within thirty days from the date of publi- 
cation, file objections thereto before the State Government ; (section 68-D (1))- 
The third step is that the State Government has to consider the objections and after 
giving an opportunity to the objectors or their representatives and the representatives. 
of the State Transport Undertaking to be heard in the matter, to approve or modify 
the’ scheme ; (section 68-D (2).) Finally, the scheme as approved or modified is 
published in the Official Gazette as the approved scheme; (section 68-D (3).) Then 
comes the provisions for putting this approved scheme into effect. Section 68-F 
provides that the Regional Transport Authority shall thereupon issue permits to the 
State Transport Undertaking on its application in pursuance of the approved 
scheme. The Regional Transport Authority is also given power to cancel or modify 
any existing permit or refuse to renew any existing permit for this purpose. Section 
68-G provides for compensation where any existing permit is cancelled or its terms. 
are modified.: ; 

The main attack of the petitioners is that sections 68-C and 68-D were not com- 
plied with. The particulars of the attack may be summarised as below :— 
. (1) There was no State Transport Undertaking in existence which could have 
published the scheme ; (68-C) i 

(2) Even if ‘a State Transport Undertaking was there, it did not form an 

opinion as required by section 68-C and in particular, the General Manager, who 
acted for the State Transport Undertaking, had no authority to do so ; 


(3) Section 68-D (2) contemplates a hearing by the State Government of 
the objections filed. There was no such hearing, as the Home Secretary in charge 
of Transport Department, who heard the objectors must be deemed to be one of the 
parties who have to be heard by the State Government, and in any case, the hearing 
by the Secretary was no hearing by the State Government. 


(4) There was no real hearing at all and no genuine consideration of the 
objections by the State Government as the issue had already been prejudged, (vide 
speech of the Chief Secretary on the 26th of December, 1957); and ; 
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(5) The scheme could not he enforced by the Road Transport Corporation, 
which replaced the Road Transport Department soon after the scheme had been 
approved by the State Government. 


It is necessary in order to appreciate and decide the point raised on behalf of the 
petitioners to mention briefly the facts relating to the preparation of the scheme and 
subsequent steps taken for its approval and enforcement. The scheme was published 
on November 14, 1957, under the authority of Shri Guru Pershad, General Manager 
of the State Transport Undertaking, Andhra Pradesh Road Transport. Chapter 
IV-A of the Act had come into force from the 15th of February, 1957. Before that, 
Hyderabad State, as it then was, had passed Act XLV of 1956, amending the Motor 
Vehicles Act locally and incorporating in it provisions similar to the present Chapter 
IV-A. Under the Hyderabad Act, the State Transport Undertaking was defined 
as the Road Transport Department of the State providing road transport’services. 
When the Hyderabad State came to end and what was known as the Telengana area 
of that State was merged in the State of Andhra Pradesh, the Road Transport Depart- 
ment of Andhra Pradesh took over the road transport services in the Telengana area 
which were being run by the former Hyderabad State. The present scheme was 
published, as already stated, on the 14th of November, 1957, by Shri Guru Pershad 
on behalf of the Road Transport Department of Andhra Pradesh. The objections to 
the scheme were received by the Secretary to Government in charge of the Road 
Transport Department, and the objectors were heard by the Home Secretary in 
charge of the Transport Department on the 26th and 27th of December, 1957. The 
scheme was finally approved by the Governor of Andhra Prasdesh on, the 7th of 
January, 1958, and was to come into force from the 1oth of January, 1958. The 
approved scheme was published in the Gazette on January 9, 1958. In the mean- 
time, the Government of Andhra Pradesh decided to establish a Road Transport 
Corporation under the Road Transport Corporations Act, No. LXIV of 1950, for the 
State of Andhra Pradesh. This decision was published on the’goth December, 1957 
and the Road Transport Corporation was to come into existence from the r1th of 
January, 1958. It was to take over the business of the Road Transport Department 
of the Stafe. The members of the Road Transport Corporation were appointed 
on the gth of January, 1958, and the Corporation was established with effect from 
the 11th January, 1958. It was this Corporation, which took over the duty of imple- 
menting the approved scheme, which was published on the gth January, 1958, and 
was to come into effect from the 1oth of January, 1958. The steps necessary under 
sections 68-F, 68-G and 68-H of the Act to put the scheme into force were taken by * 
this Corporation. 

Re. (1): The argument of the petitioners under this head is put thus: 
There was a State Transport Undertaking under Hyderabad Act, which was operat- 
ing in the present Telengana area of Andhra Pradesh. This was the Road Transport 
Department of the Hyderabad State, which became the statutory body under the 
Hyderabad Act. When, however, the Hyderabad State came to end and the 
Telengana area was merged in Andhra Pradesh on the 1st of November, 1956, the 
State Transport Undertaking of the Hyderabad State continued to function as such 
for the Telengana area of Andhra Pradesh. There was no extension of the Hydera- 
bad Act to the rest of Andhra Pradesh, and the present scheme relates to Krishna 
District which is not in the Telengana area ; consequently, it was not open to the 
State Transport Undertaking which was existing under the Hyderabad Act to frame 
this scheme for an area which was not in Telengana. It was also urged that no 
State Transport Undertaking was formedlas such after the coming into force of Chapter 
IV-A of the Act in February, 1957. I am of the opinion that there is no force in 
this argument. It is true that under the Hyderabad Act, the State Transport Under- 
taking was defined as “ the Road Transport Department of the State providing road 
transport service”. When Hyderabad State came to end on the 18t of November, 
1956, the Road Transport Department of Andhra Pradesh became the State Transport 
Undertaking within the meaning of the Hyderabad Act, though, as that Act was in 
force only in the Telengana area, road transport services could only be run in that 
area. ‘When, however, Chapter IV-A of the Act came into force from the 15th of 
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February, 1957, and applied to the whole of the State of Andhra Pradesh, the 
Hyderabad Act must be deemed to have been repealed by necessary implication, 
as Chapter IV-A of the Act covered exactly the same field as was covered by the 
Hyderabad Act. On the 15th of February, 1957, there was only Road Transport 
Department of Andhra Pradesh, which was in existence and which was providing 
transport services in certain areas of the State. Now, under section 68-A, a State 
transport undertaking is defined 


“ any undertaking providing road transport service, where such undertaking is carried on by 
the Central Government or the State Government ....” 


The Road Transport Department of Andhra Pradesh was obviously an under- 
taking providing road transport service though only in a part’ of the State, 
and was carried on by the State Government of Andhra Pradesh. Therefore, 
the Road Transport Department of Andhra Pradesh became the State Transport 
Undertaking under,the definition in section 68-A. The fact that this under- 
taking which came into existence by virtue of the definition on the 15th of Febru- 
ary, 1957, was at that time providing road transport services only in a part of the 
State, would not make it any the less a State Transport Undertaking within the 
meaning of that term and there is nothing in Chapter IV-A, which precludes a 
State Transport Undertaking, which is for the time being providing transport services 
an a part of the State, from extending its activities and framing a scheme for other 
parts of the State. I am, therefore, of opinion that a State Transport Undertaking 
was in existence in November, 1957, when the scheme was prepared and published, 
and it was the Road‘Transport Department of Andhra Pradesh. 


Re. (2) : The contentions on this head are twofold. In the first place, it 
is urged that the General Manager, who acted for the State Transport Undertaking 
‘had no authority to do so on its behalf. This is a question of fact and should have 
been specifically raised in the petition. All that, however, is said about the authority 
-of Shri Guru Pershad is to be found in paragraph 11 (e) of the petition in these 
words : 


“ Mr. Guru Pershad was the General Manager of the Road Transport Department of the erst- 

while Hyderabad State. He was never appointed as Manager of the State Transport Undertaking of 
Andhra Pradesh, ‘and therefore, he has no legal authority whatever to publish a scheme’’. 
Now, it is obvious that this objection was only confined to one point, namely, that 
Shri Guru Pershad had no authority to act for the State Transport Undertaking of 
Andhra Pradesh, as he was never appointed as manager of that undertaking. It was 
not the case of the petitioners that even if he had been appointed as Manager of the 
Andhra Pradesh State Transport Undertaking, he would have no authority to frame 
and publish a scheme on behalf of that undertaking. It appears that Shri Guru 
Pershad, who was the Manager of the road transport services when they were run 
by the former Hyderabad State, continued to be such after the Telengana area of the 
“Hyderabad State was merged in Andhra Pradesh. It is unthinkable that Shri Guru 
Pershad should have issued a notification in the Gazette on the 14th of November, 
1957, styling himself as “General Manager, State Transport Undertaking, Andhra 
Pradesh Road Transport”, if he was not in fact the General Manager of the Andhra 
Pradesh Road Transport. It must, therefore, be held that Shri Guru Pershad was 
the General Manager of the Andhra Pradesh Road Transport, and, therefore, of the 
‘State Transport Undertaking. His authority to publish the scheme, if he was the 
Manager of Andhra Pradesh State Transport Undertaking, has not been attacked. 
The scheme was published on the 14th of November, 1957, by Shri Guru Pershad 
as such Manager. The petitioners cannot at this stage be allowed to challenge his 
authority to do so, when they did not specifically raise this point in their petitions. 
‘When, therefore, he prepared and published the scheme, it must be held that he did so 
on behalf of the State Transport Undertaking. 


The second part of this contention is that the notification of the 14th November, 
1957, does not say that the State Transport Undertaking was of opinion that it was 
necessary in the public interest that the goad transport services should be run and 
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operated by the State Transport Undertaking. The actual words used in the notifica-- 
tion are these :— 


“In exercise of the powers conferred by section 68-C of the Motor Vehicles Act, 1939, it is hereby 
proposed, for the purpose of providing an efficient, adequate, economical and properly co-ordinated 
road transport service in public interest, to operate the following transport service as per the parti-- 
culars given below with effect from a date to be notified by the Government.” ; 
No doubt, the words “ that the State Transport Undertaking is of opinion ” are not 
expressly to be found in this notification ; but at the same time it is impossible that a 
proposal like this should be prepared and published on behalf of the State Transport 
Undertaking without its forming an opinion that it was necéssary in thé’ public in-. 
terest to doso. Iam of opinion that the State Transport Undertaking must have 
formed the opinion necessary under section 68-C before it published its proposal and 
invited objections to the,same. There is no exact form of words provided for this. 
purpose, and it would be quite in order to draw the inference from the words* used 
in the notification that it was published after the State Transport Undertaking had 
formed the opinion necessary under section 68-C. In this connection, reference may 
be made to paragraph 2 of the counter-affidavit filed on behalf of the Andhra Pra-. 
desh State Road Transport Corporation, where it is said that the General Manager: 
of the Andhra Pradesh Road Transport which was the State Transport Undertaking, 
was of opinion that the transport services in the Krishna district of Andhra Pradesh 
should be operated-in the public interest by the Andhra Pradesh Road Transporti 
It was, however, urged on behalf of the petitioners that this only disclosed the opi- 
nion of the General Manager and not of the State Transport Undertaking ; but as I 
have already said above, the authority of the General Manager to speak on behalf” 
of the State Transport Undertaking was never specifically challenged in the petition. 
There is, therefore, no force in this contention, and it must be rejected. 


Re. (3) : This contention relates to the hearing by the State Gaverriment under 
section 68-D (2). In order to determine this question, it is necessary to consider 
whether the State Government, when it gives a hearing under section 68-D (2) is. 
acting as a quasi-judicial tribunal or is merely performing administrative functions. 
If the State Government acts as a quasi-judicial tribunal certain considerations apply 
to the nature of the hearing granted ; if, on the other hand, the State Government. 
acts administratively, certain other considerations apply in determining the pro. 
priety of the hearing in fact given in this case. The contention on behalf of the- 
petitioners is that the hearing contemplated is as a quasi-judicial tribunal. The: 
learned Attorney-General, on the other hand, contends that the State Government 
merely acts administratively when it gives a hearing under this provision. What 
constitutes a quasi-judicial act has been considered by this Court in Province of Bom-- 
bay v. Kusaldas S. Advani and others!. The principle has been summarised by Das,. 
J., (as he then was) at page 725, in these words : 


‘The principles, as I apprehend them are : 


{i) that if a statute empowers an authority, not being a Court in the ordinary sense, to decide- 
disputes arising out of a claim made by one party under the statute which claim is opposed by another 
party and to determine the respective rights of the contesting parties who are opposed to each other, 
there is a lis and prima facie and in the absence of anything in the statute to the contrary it is the duty 
of the authority to act judicially and the decision of the authority is a quasi-judicial act ; and 


(ii) that if a statutory authority has power to do any act which will prejudicially affect the 
subject, then, although there are not two parties apart from the authority and the contest is between 
the authority proposing to do the act and the subject opposing it, the final determination of the authoe- 
rity will yet be a quasi-judicial act provided the authority is required by the statute to act judicially. 


In other words, while the presence of two parties besides the deciding authority will prima facte 
and in the absence of any other factor impose upon the authority the duty to act judicially, the absence 
of two such parties is not decisive in taking the act of the authority out of the category of quasi-judicial. 
act if the authority is nevertheless required by the statute to act judicially.” 


be ° . . 
Now, it may be mentioned that the statute is not likely to provide in so many 


words that the authority giving the hearing is required to act judicially ; that can. 
only be inferred from the express provisions of the statute. In the present case, it. 
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is urged by Mr. Nambiar appearing for the petitioners that there were two parties 
before.the State Government, which was the deciding authority under section 68-D 
(2), namely, the objectors and the representatives of the State Transport Undertaking. 
Therefore, according to him, prima facle there would be a duty to act judically and 
there is no other factor which would take away the inference to be deduced from 
the: presence .of two parties before the State Government, which has to decide the 
måtter. “Whether there is any other factor will, however, depend upon the cir- 
cumstances‘ of each case, and the nature of the matter under hearing and the scope 
of the hearing. . The learned Attorney-General contends that if one looks at the 

- nature of the matter to be heard and considers the scope of the hearing before the 
State.Government.in this case the only conclusion possible is that the State Govern- 
ment acts. administratively when it gives a hearing under section 68 (2). 


What then is the nature of the hearing before the State Government? Article 
19 (6) (ii) is of help in this connection. It provides that nothing in sub-clause (g) 
of Article 19 (7), whjch deals among other things with the right to carry on trade 
or business“shall prevent’ the State from making any law relating to the carrying on 
by the State ór by a corporation owned or controlled by the State, of any trade, or 
business; whether tothe exclusion, complete or partial, of citizens or otherwise. 
Chapter IV-A has been inserted in the Act to carry out this purpose, so that the 
State may operate transport services to the exclusion, complete or partial, of citizens. 
. The scheme which has been published provides that there will be a complete ex- 
clusion of citizens when the scheme is enforced in the area'to which it relates. Now, 
the question is whether the exclusion is of citizens as a whole is also an issue to be de- 
cided by the State Government when it hears objections. Mr. Nambiar submits 
that the most important thing for the State Government to decide is whether there 
should be complete exclusion of citizens on the enforcement of the scheme. The 
learned Attarney-General dn. the other hand contends that all that the State Govern- 
` has to do is‘ to'sée whether the scheme published is in the interest of the public and 
also whether’ it will provide an efficient, adequate, economical and properly co- 
ordinated road transport service. The argument continues that if the State Govern- 
ment comes to that conclusion, the complete exclusion which the scheme provides 
ipso facto follows, and the State Government has not to decide the matter of exclusion 
as a separate issue. In other words, the argument is that the State Government 
is not'to decidé between the competing claims of citizens providing transport pri- 
vately and the State Transport Undertaking providing transport to the exclusion 
of citizens, and theré(is, therefore, no'real lis in this case. It is also pointed out 
that objection ¢an not only be filed by the bus operators of that area who are to be 
excluded but also by anybody who is affected by the scheme, including the members 
of the travelling public. Giving my best consideration:to the arguments on either 
side on this aspect of the matter; I have comé to the conclusion that the scope of 
the hearing before the State Government is of a limited character, though the decision 
inay affect citizens providing transport, the question whether private citizens should 
or should not be allowed to provide transport is really not a matter in issue before the 
State Government: Whatis in dispute before-the State Government is only whether 
the scheme that is proposed by the State: Transport Undertaking is an efficient, 
adequate, economical and properly co-ordinated-scheme‘for road transport service 
and whether it is in the interest of the public. If the State Government comes to 
the conclusion that it is so, the complete exclusion proposed automatically follows 
and. the question of exclusion is not to be determined as separate issue as between 
the objectors.and the State Transport Undertaking. Itis true that the State Govern - 
ment has the right to modify the scheme and in so doing it may drop a part of the 
scheme ; but here again it is not modifying the scheme because of any right of a 
private citizen to carry on road transport service in a particular area but because 
it considers that the scheme so far as thatsparticular area is concerned is not efficient, 
adequate, economical or properly co-ordinated or in the public interest. Unless it 
comes to that conclusion with respect to any part of the area comprised in the scheme 
and modifies it, the consequence of complete exclusion ipso facto follows. What I 
wish to emphasise is that the State Government is not determining whether there 
e 
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should be State monopoly or private enterprise when itis considering objections 
under section 68-D (2) ; it is only deciding whether the scheme put forward, before 
it issuch as can be approved with or without modifications within the four corners 
of the law laid down under section 68-C. If it comes to that conclusion, the 
complete or partial exclusion follows. If on the other hand it modifies any part 
of the scheme, exclusion fails to that extent. Considering, therefore, the nature and 
the scope of the hearing under section 68-D (2) it seems to me that there is really 
no lis. Evern though there may be two parties before the State Government at 
the hearing, there is no determination of the rights of the parties before it. The 
determination is only of the efficiency, etc. of the scheme proposed and whether it 
is in the public interest. Therefore, it cannot be said that the nature of the hearing 
in this case makes the State Government a quasi-judicial Tribunal and.the decision 
a quasi-judicial act within the meaning of the principles laid down in Advani’s 
Case}. . : 

T may in this connection refer to Franklin v. Minister of Town and Country Planning?. 
The facts there were these: Under the New Towns*Act, 1946, the Minister pre- 
pared a draft order for a new town and and caused it to be published, and notices 
were given to the persons affected. Thereafter objections were received from a 
number of persons who were the owners and occupiers of dwelling-houses and lands 
in the affected area. The Act provided that on receipts of the objections, an 
inspector was to hold a public local inquiry into the objections and make a report to 


the Minister. Thereupon, the Minister made the order under the Act. These ' 


proceedings, as provided by the Act, were taken with respect to a place called Ste- 
venage in 1946 and the Minister passed the necessary order eventually. Some of 
the owners and occupiers of dwelling-houses and lands situate at Stevénage applied 
to the Court to have the order quashed, on the ground, among others, that the re- 
quirements of the said Act had not been complied with and the interests of the ap- 
pellants had been substantially prejudiced. According to them, the New Towns 
Act, 1946 impliedly required that the objections of the appellants should be fairly 
and properly considered by the Minister and that the Minister should give fair and 
proper effect to the result of such consideration in deciding whether the said order 
should be made and that such implied requirements were not ‘complied with. It 
was held in that case that the Minister of Town and Country Planning had no judicial 
or quasi-judicial duty imposed on him and the procedure followed: was according 
to the requirements of the Act. 


Now, substitute in the place of the New Towns Act, 1945, Chapter IV-A of 
the Act ; substitute in the place of the draft order of the Minister, the draft scheme 
of the State Transport Undertaking; and substitute in place of the final order, the 
final approval of the State Government after hearing the objections. It would seem, 
therefore, that the parallel between the present case and Franklins case? is complete. 
There a draft order was published, followed by objections and an inquiry and hearing 
and a final order. Here also a draft scheme is published, followed by objections 
and hearing, and final approval. There the interest of persons occupying lands and 
houses in the area proposed to be affected by the order were involved. Here also 
the interests of the bus operators at least, if not also of the travelling public, are in- 
volved. In spite of that it was held that the Minister had no judicial or quasi-judicial 
duty imposed on him by the Act, and the reason was that he was merely considering 
whether the scheme should go through. Once he came to that conclusion after 
following the procedure provided in the Act, the effect on those occupying lands and 
dwelling-houses would follow, according to the provisions of the Act. Here also 
once the State Government decides that the scheme should be approved, the effect 
would be complete or partial exclusion of the bus operators of that area, as envisaged 
in the scheme. To my mind, therefore, the present case is parallel to Franklin’s case? 
and on a parity of reasoning I would hold that the function of the State Government 
was administrative when it considered the objections under section 68-D (2) and 
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not quasi-judicial. The only difference that I see between’ the two cases is that 
the New Towns Act provided specifically for hearjng of the objections by an Inspector 
and*not by the Minister while this is not so in the present case. I shall consider 
the effect of this later; but this has in my opinion, little, if any, bearing on the ques- 
tion whether the State Government was acting quasi-judicially when deciding ob- 
jections under section 68-D (2). 


I may also in this connexion refer to Nagendra Nath Bora v. Commissioner of Hills 
Division’, where it was held by this Court that the question whether or not an 
administrative body or authority functions as purely administrative or in a quasi- 
judicial capacity, must be determined in each case on an examination of the relevant 
statute and rules framed thereunder. Similar was the view expressed by this Court 
in Express Newspapers Lid. v. The Union of India and others?, when considering the func- 
tions performed by a Wage Board, and it was observed that whether the Wage Board 
exercised judicial or quasi-judicial functions is to be determined by the relevant 
provisions of the statute incorporating it and it would be impossible to lay down any 
universal rule whieh woultl help in the determination of this question. Applying 
therefore, the principles laid down by this Court in these cases and taking into account 
the express provisions contained in Chapter IV-A and the Rules framed thereunder, 
the conclusion at which I arrive is that the hearing under section 68-D (2) was-not 
‘before a quasi-judicial Tribunal and the decision was not a quasi-judicial act and 
the State Government was acting purely administratively. 


Having reached this decision, let me see what actually happened in this case. 
The matter pertains to the Road Transport Department which was in charge of 
the Chief Minister. The Home Secretary works under the Chief Minister and was 
in charge of the Road Transport Department. The Chief Minister ordered, when 
the objections were put up before him, that the representation should be heard by 
the Home Secretary, and thereupon, the Home Secretary heard the objectors ‘and 
a note of the hearing. was placed before the Chief Minister for orders. The Chief 
Minister then passed the order approving the scheme. The main attack on this 
kind of hearing is two-fold. It is urged in the first place that rule ro framed under 
‘Chapter IV-A of the Act provides that the objectors will be given an opportunity 
of being heard in person or through authorised representatives. It is said that in 
view of this rule it was not open to the Chief Minister to direct the Home Secretary 
to hear the dbjections when the decision was to be made by the Chief Minister. It 
is pointed out that in Franklin’s case? there was a specific provision that an Inspector 
. will hold an inquiry and hear the objections and make his report, and thereafter 
the Minister will pass the final order on the report of the Inspector. There is no. 
such specific provision in the Act or the Rules in this case, and, therefore, the hearing 
by the Home Secretary in these circumstances cannot be said to be a hearing by 
the State Government or the Chief Minister who had to decide the objections. The 
learned Attorney-General relies in this connexion on the Rules of Business framed. 
under Article 166 (3) of the Constitution which provides for the making of rules for 
the more convenient transaction of the business of the Government of the State, a 
sopy of which wasshown tous. It is said in paragraph 13 (1) of the counter-affidavit 
that these Rules do not provide for personal hearing ; but it is open to the Minister 
to pass a standing order as he thinks fit for the disposal of business in his Ministry. 
Consequently, in exercise of this power, the Chief Minister passed an order that the 
Home Secretary should hear these representations in order to comply with the pro- 
vision of Chapter IV-A and Rule 10, even though there is no provision in the Rules. 
of Business for oral hearing by. the Minister or the Secretary. It is urged by 
Mr. Namibar that the order passed by the Chief Minister in this case that the hearing 
should be given by the Home Secretary was not a standing order but an order in 
this particular case. That seems to me to be correct; but the question is whether, 
when an administrative hearing of thig nature is being given under a rule which pro- 
vides that the State Government should give a hearing to objectors, it is necessary 
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that the Minister who detides must also hear. It seems to me that where the hearing 
is administrative, it is not essential,that the Minister must hear, so long as a hearing 
is given by an officer of the Government. I may in this connexion refer to 
Article 154 of the Constitution, which provides that the executive power of the State 
‘Shall be vested in the Governor and shall beexercised by him either directly or through 
‘officers subordinate to him in accordance with the Constitution. This being an 
administrative hearing comes within the executive power of the State and there 
-would be no infirmity if the Governor, who in view of the provisions of the General 
‘Clauses Act, is the State Government, authorised through the Chief Minister a 
subordinate officer to give the hearing. Reference in this connection may also be 
“made to Local Government Board v. Arlidge?, which dealt with the manner of hearing | 
.of an appeal by the Local Government Board under the Housing, Town Planning 
-etc., Act, 1909. The following observations of Lord Haldane at page 132 are 
.apposite in this context »— E 

_ In the case of a Court of Law tradition in this country has prescribed certain principles to 
-which in the main the procedure must conform. But what that Procedurę is to be in detail must 
depend on the nature of the Tribunal. In modern times it has become increasingly common for Parlia- 
_ment to give an appeal in matters which really pertain to administration, rather than to the exercise 
of the judicial functions of an ordinary Court, to authorities whose functions are administrative and 
not in the ordinary sense judicial. Such a body as the local Government Board.has the duty of en- 
-forcing obligations on the individual which are imposed in the interest of the community. Its character 
is that of an organization with executive functions. In this it resembles other great departments of 
the State. When,therefore, Parliament entrusts it'with judicial duties, Parliament must be taken 
-in the absence of any declaration to the contrary, to have intended it to follow the procedure which is 
ts own, and is necessary if it is to be capable of doing its work efficiently.” ; 


These observations show that when one is dealing with a body like the State 
Government one has to take into account the procedure usually followed by the 
‘State Government in matters that come before it. In these circumstances if the 
Minister ordered, in the absence of specific rules on the point, that the hearing should 
be by the, Secretary, he was, in my opinion, complying with the essential require- 
ment, namely, that there should be an oral hearing by the State Government before 
the decision of the objections. The bifurcation of the function of hearing from the 
„unction of deciding cannot in the circumstances, when the hearing was adminis- 
trative, be said to be improper or against rule 10, and was necessary in order that 
the Government may function efficiently. Therefore, I am of opinién: that the 
hearing by the Secretary was sufficient compliance of rule 10, which required a 
personal hearing before the decision of the objections. 


The second ground of attack under this head is that is any case the Home Se-- 
«cretary who was also in charge of the Road Transport Department was not the right 
person to hear the objections on the ground that the scheme was put forward by 
his department. Here again the fact that the hearing was of an administrative 

nature has to be borne in mind. Bearing that in mind and also considering that . 
it was the Chief Minister who finally decided the matter and approved the scheme, 
it cannot be said that the Home Secretary in charge of the Transport Department 
-was an improper person to give the hearing. After all, the scheme was ‘put for- 
ward asa proposal. It was open to approval or modification after hearing the 
-objections. ‘The body which put forward the scheme was the State Transport Under- 
‘taking which was a limb of the Government. The Government has in a case of this 
kind to hear objections against a scheme prepared by one of its own limbs. In these 
‘circumstances, if the Head of the Department, namely, the Secretary hears the oral 
objections on a scheme prepared by some one in that department who would neces- 

-sarily be under him, like the General Manager of the Road Transport Department, 
it does not follow that the Secretary is an improper person to give the hearing be- 
-cause he hears his subordinate who put forward the scheme also, along with. the 

-objectors. Further, the Secretary in this case is not the deciding authority which ` 
is the Chief Minister. ` He made notes of the hearing and conveyed the arguments 
-to the Chief Minister, and as the matter was purely administrative, the procedure 
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cannot be said to be improper. I am, therefore, of opinion that the contentions 
under this head must be rejected. R 


Re. (4). Itis said that there was no real hearing at all and no genuine consi- 
‘deration of the objections as the issue had already been pre-judged, and reliance in 
this connexion is placed on the statement of the Chief Secretary, dated the 26th of 
December, 1957. It appears that the Chief Secretary said that the Government 
had already taken a decision to nationalise transport in Krishna District and some 
routes had been chosen. Learned Attorney-General contends that this only refers 
to the scheme which had already been published on the 14th of November, 1957. 
Mr. Nambiar on the other hand contends that it goes much further and shows that 
‘the Government had already made up their mind to nationalise road transport in 
Krishna District and therefore the hearing which the State Government gave the 
objectors to the scheme was a farce. Now, taking into. account what I have said 
above about the scope of the hearing under section 68-D (2), it would be clear that 
there was no pre-judging of the issue so far as the scheme was concerned. It is true 
that the Chief Secretary said that there would be nationalisation in Krishna Dis- 
‘trict, which meant of course complete exclusion of the private bus operators ; but 
T have already said that the scope of the hearing under section 68-D (2) is to con- 
sider whether the scheme is efficient, etc., and is in public interest. If the answer 
is yes, complete exclusion follows. Therefore, when the Chief Secretary said that 
‘tthe Government had decided to nationalise road transport in Krishna District, he 
was certainly not saying that the Government was wedded to the scheme which was 
published and to which objections had been invited. The speech merely emphasises 

the aspect of complete exclusion ; but it nowhere says that the scheme which was 
to bring about-the exclusion into effect had already been approved. I may again 
fin this connection refer to Franklin’s case where also an argument was raised that the 
‘Minister was biassed so far as any consideration of the draft order was concerned, 
as he had satd‘in an earlier speech that he would make the said order. It was held 
that as the Minister had no judicial or quasi-judicial duty imposed on him, consi- 
‘deration of bias in the execution of this duty was irrelevant, the sole questions being 
whether or not he,genuinely considered the report and the objections. In the present 
‘case also, the sole question was whether the objections to the scheme were genuinely 
considered. If after genuine consideration they were approved, complete exclusion 
would follow: ‘Simply because the Chief Secretary said that the Government had 
«decided ‘to nationalise road transport in Krishna District, it did not follow that the 
«¿Government was not prepared to consider fairly the objections to the scheme on the 
approval of which nationalisation would follow through complete exclusion. 
‘Considering, therefore, that the hearing before the State Government under section 
‘68-D (2) was purely administrative, there is no force in this objection. 


Re. (5). Itis urged that the scheme was proposed by the Andhra Pradesh Road 
‘Transport Department as the State Transport Undertaking within the meaning 
of section 68-A and was approved while that undertaking was still in existence. But 
immediately after the scheme was approved the Undertaking came to an end and 
the Road Transport Corporation came into existence and that Corporation could 
‘not carry out the scheme which had been approved before it came into existence. 
‘The argument seems to be that the body which prepared the scheme and got it 
‘approved is the body which can enforce it, and as the Road Transport Corporation 
. neither prepared it nor got it approved, it cannot enforce it. I am of opinion 
that there is no force in this contention. The Road Transport Corporation came 
‘into existence on the 11th of January, 1958. On the same date the State Govern- 
ment passed an order under section 34 of the Road Transport Corporation Act No. 
LIV of 1950 by which it directed that the Corporation shall take the management 
of the Road Transport Department of the Government of Andhra Pradesh and all 
assets and liabilities of the Department shall pass to the Corporation. The Staff of 
the Road Transport Department were given option to serve under the Corporation 
and direction was given that those who opt to serve the Corporation shall be employed 








I. L.R. (1948) A.C. 87. k 
S—24 n . 


186 ` THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1959 


by the Corporation subject to the regulations made under the Act and the assurance 
given by the Government to thé employees. : 


It was urged in the first place that such an order could not be passed under 
section 34 of the Road Transport Corporation Act. Section 34, however, gives. 
very vide powers to the State Government to give directions to the Corporation, 
including directions relating to the recruitment, condition of service and’ training 
of its employees, wages to be paid to the employee, reserve to be maintained by 
it and disposal of its profits or stocks. In the circumstances, it was open to the State 
Government, under the wide powers conferred by section 34 of the Road Transport 
Corporation Act, to ask the Corporation which was being created to take over the 
assets, liabilities and the employees of the Road Transport Department which was 
being wound up. Now, the effect of this order was to make the Road Transport 
Corporation a successor ofethe Road Transport Department. It is true that there 
is nothing iw Chapter IV-A of the Act which provides for succession of one kind of 
undertaking as defined in section 68-A (b) by another kine of undertaking as defined 
therein, but when in fact it happens that the Road Transport Corporation is ordered 
under section 34 of the Road Transport Corporation Act to take over everything 
from the Road Transport Department, there is no reason why it should not be consi- 
dered to be the successor of the Road Transport Department which was at that time 
the State Transport Undertaking. If the Road Transport Corporation is thus a 
successor of the State Transport Undertaking from the 11th of January, 1958, I do 
not see why it cannét enforce the scheme which had already been approved at the 
instance of its predecessor. I can see no sense in requiring the Road Transport 
Corporation to go through all these steps which had been gone through by its predeces- 
sor, except that it would delay the coming into force of the scheme $ probably, the 
argument has been raised merely for the sake of delay. But I am of opinion that the 
Road Transport Corporation in this case being thé successor of the State -Transport 
Undertaking which got the Scheme prepared and approved is erftitled to enforce it 
under section 68-F of Chapter IV-A in the absence of any provision to the ‘contrary in 
the Chapter. This contention also fails. oe 


. v: ._. . 
In view of what I have said above-on the second contention, the petition fails 
and I would dismiss it with costs. f 


Sinha, J-—1 have had the advantage of perusing the judgments prepared by" our 
brothers, Subba Rao and Wanchoo, JJ. After giving my best consideration to the 
opinion expressed in the two judgments, I have come to the conclusion that I am not - 
in a position to agree with all the conclusions arrived at by our brother Subba Rao. 


Two main controversies were raised on behalf of the petitioners, namely, (1) 
that the provisions of Chapter IV-A of the Motor Vehicles Act, 1939 (which will be 
referred to in the course of this judgment as the Act), violate the fundamental 
- rights guaranteed to citizens of India under the Constitution, and (2) that the scheme 
framed under the Act, was ulira vires the Act. J agree with my brother Subba Rao 
that the said Chapter IV-A of the Act does not infringe any fundamental rights of the 
petitioners, and that those provisions are constitutionally valid. I also agree with 
him in holding that the Road Transport Department of the Andhra Pradesh Govern- 
ment, is a State Transport Undertaking under the Central Act; that the Notifica- 
tion publishing the scheme had been validly done, and that the conditions precedent 
to the initiation of the scheme, had been fulfilled. But I do not agree with him in his. 

- conclusion that the State Government, in approving the published scheme was 
discharging any judicial or quasi-judicial function. On the other hand, I agree with 
my brother Wanchoo in his conclusion that in so doing, the State Government was 
only performing its normal administrative function. 


As my learned brothers aforesaid have stated the relevant facts jn detail, it is not 
necessary for me to repeat them, but as I differ from my learned brother Subba Rao, 
with whom some of my colleagues on the Constitution Bench have agreed, and for 
whose opinions, I have the greatest respect, I should state my reasons for differing 
from them and for agreeing with our brother Wanchoo. It may be taken as the 
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settled view of this Court that the question whether a certain decision envisaged in a 
statute, is judicial or quasi-judicial or only admiħistrative in character, must depend 
upon the terms of the statute law itself, apart from any pre-conceived notions about 
the functions of a Court or other Tribunals vested with the duty and jurisdiction to 
decide controversies as a judicial body, vide Province of Bombay v. Kusaldas S. Advant 
and others1, Nagendra Nath Bora v. Commissioner of Hills Division 2, and Express Newspapers 
Limited v. Union of India®. Now, let us see what has been envisaged by the impugn- 
ed provisions of Chapter IV-A of the Act. The first step in the process is the pre- 
paration of a scheme of road transport service by a State Transport Undertaking ‘‘for 
the purpose of providing an efficient, adequate, economical and properly co-ordinat- 
ed road transport service.” Such a scheme may be to the exclusion, complete or 
partial, of other persons or otherwise. The second step would be to publish such 
a scheme in the Official Gazette and also in such other manner as the State Govern- 
ment may direct, giving particulars of the nature of the service proposed to be ren- 
dered, area or route propoged to be covered and other prescribed particulars—(sec- 
tion 68-C). The tlfird step in that process is the filing of objections to the scheme by 
any person affected by the scheme so published. Those objections have to be filed 
before the State Government within thirty days from the date of the publication of the 
scheme—(section 68-D (1)). The fourth step is to be taken by the State Govern- 
ment, of considering the objections after giving an opportunity to the objectors or 
their representatives and the representatives of the State Transport Undertaking, to 
be heard—(section 68-D (2)). And the last step is that after hearing all concerned, 
the State Government may approve ormodify thescheme. Itis noteworthy that this 
section doesnot contemplate an outright rejection of the scheme but only a modifica- 
tion, ifitis necessary. ‘The scheme as approved or modified, has then to be published 
in the Official Gazette, and thereupon, the scheme becomes final. Such a scheme 
is called the “approved scheme”, and the area or route to which it relates, is called 
the “ notified area.’ or “notified route” —(section 68-D (3)). The approved scheme 
may at any time be cancelled, or modified by the State Transport Undertaking, ac- 
cording to the procedure already indicated, as contained in section 68-C and section 
68-D, if it is‘proposed to modify it—(section 68-E). The provisions of Chapter IV, 
relating to the grant of stage carriage permits, etc., have been abrogated so as to make 
it obligatory on the Regional Transport Authority to issue permit applied for by a 
State Transport Undertaking, in pursuance of the approved scheme. Not only that, 
with a view to giving effect to the approved scheme in respect of a notified area or 

. notified route, the Regional Transport Authority has been authorized to refuse rene- 
wal of any permit, to cancel any existing permit, or to modify the terms of any exist- 
ing permit—(section 68-F). The provisions of section 64, relating to appeals by 
aggrieved persons against orders of refusal to grant a permit, or of revocation or sus- 
pension of a permit, or of refusal to renew a permit, etc., have been abrogated in so 
far as those orders have been passed under section 68-F. 


A review of the provisions aforesaid, contained in sections 68-C to 68-F in 
Chapter IV-A, leads to the following conclusions :— 


(1) A State Transport Undertaking has been authorized to determine whether or not it is in 
the public interest that road transport services in general, or any particular class of service, should be 
run and operated by the State Undertaking, in relation to any area or route or a portion thereof,. 
keeping in view the purpose of providing an efficient, adequate, economical and properly co-ordinated 
road transport service. It is for the State Transport Undertaking to prepare a scheme in furtherance 
of its determination in favour of such a service and to publish the same in the Official Gazette and 
elsewhere, with a view to informing the public, including those who may be affected by such a scheme. 

i (2) Objections to such a scheme may be taken by parties interested, but such objections are 
not claims. 


(3) The State Government is authorized to decide the question whether the proposed scheme 
should be approved or modified, after hearing the parties or their representatives in support of their 
objections to the scheme. As the objections have to be directed to the merits of the scheme proposed 
by the State Transport Undertaking, there i$ no question of any lis between conflicting claims. 


I1. (1950) 2 M.L.J. 703 : (1950) S.C.J. 451 : - (1958) S.C. J. $ 

1950 S.G R. 621.. s.o ae LR, 1958 

. 2. (1958) S.G.J. 798 : A.I.R. 1958 S.C. 398. 
. . 
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(4) No particular person or body of persons in the Governmental hierarchy of officers, has 
been designated as the Authority to hea the objections and to pronounce upon them, unlike the 
provisions in Chapter IV. Neither the provisions in Chapter IV-A nor the rules mace in pursuance 
of section 68-I, contemplate adducing evidence or calling witnesses in support of or in opposition to 
the proposed scheme. 


(5) The right of appeal as contemplated by section 64 in Chapter IV, has been expressly 
abrogated by section 68-F (3). Nor is there any provision in Chapter IV-A, requiring reascris to 
be given in writing for an order passed by a Regional Transport Authority uncer secticn 68-F (1) 
and (2), as contrasted with section 57 (7) in Chapter IV, which requires the Authority to give its 
reasons in writing for refusing an application for a permit of any kind, because such an order is open to 
appeal, revision or review. 

The question now arises whether, in view of the provisions of Chapter IV-A, 
summarized above, and the conclusions as indicated above, the determination by the 
State Government is judicial or quasi-judicial in character, as contended for the 
petitioners, or only of an administrative character, as contended on behalf of the 
respondents. In order that a determination may be characterized as judicial’ or 
quasi-judicial, it is essential that it should be objective, baged on ewidence pro and con 
(not necessarily given in accordance with the strict rules of evidence) by a determinate 
authority who should not have the right to delegate such a function of a judicial 
character. Section 68-D (2) authorizes the State Government to decide whether or 
not the proposed scheme should be approved or modified. The “State Government” 
may mean the Governor himself or any of his Ministers or Deputy Ministers or any 
officers in the Secretariat, according to the rules of business promulgated under 
Article 166 of the Constitution. Section 68-D (2) could not have meant that the 
‘Governor himself or any of his Ministers should personally hear the objections—that 
would be throwing too great a burden on them. The objections may be heard ‘by 
any one who has been delegated that power. If that is correct, thé function to be 
performed under section 68-D (2), does not satisfy the test of judicial hearing. Un- 
der that section, the objections may be heard by ‘A’ and the decision arrived at by 
‘B’. If that is a regular procedure under that section, that is hot'an index of a judi- 
‘cial process. 


Another very important consideration pointing to the conclusion that the deter- 
mination under section 68-D (2) is not of a judicial character (using it in the com- 
prehensive sense, including ‘quasi-judicial’, which expression has not been approved. 
by high judicial authorities), is that no objective tests have been laid down in Chapter 
IV-A with reference to which, the determination has to be arrived at. ‘The expres- 
sion “efficient”, “adequate”, “economical”, “properly co-ordinated” and “public , 
interest ”, are matters of opinion and policy, as section 68-C itself indicates, and do 
not lay down any objective tests. If I am right in that conclusion, there cannot be 
any question of evidence forthcoming in proof of something which is subjective to the 
authority determining that matter. 


A very fundamental consideration in this connection, is whether sections 68-C 
and 68-D contemplate any lis. In other words, what is the proper scope and ambit 
of the inquiry envisaged by those sections ? The seheme prepared and published in 
accordance with section 68-C, by a State Transport Undertaking, is placed before 
the public only after the undertaking has reached the conclusion that it is necessary 
in the public interest. After the scheme has been prepared and published as afore- 
said, the objections to be filed under section 68-D have reference to the basic ques- 
tion whether or not the scheme as published, was in public interest. Such objections 
are open to any person or organisation, ¢.g., an Automobile Association, and are 
not limited only to persons who are providing road transport services. In my opi- 
nion, it is a mistake to suppose that the objections contemplated by section 68-D (1), 
could be on grounds personal to the objectors who are engaged in the business of 
providing road transport services. It is not open to any particular individual carry- 
ing on the business of providing road transportservices, to claim that his route should 
be excluded from the operation of the published scheme. I am led to that conclusion 
by the effective words of section 68-D (1), namely, “ file objections thereto ”, that is, 
to the scheme published under section 68-C. The objections have to be limited to 
-the merits of the scheme as propounded by the State Transport Undertaking. It will, 
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therefore, be opening the gates too wide to hold hat the ọbjections have reference to 
particular routes or portions of routes covered by private transport services. The 
underlying purpose of.inviting objections, is not to invite “‘claims” by individual 
businessmen engaged in providing road transport services, but to bring out useful in- 
formation bearing on the feasibility and soundness of the scheme, as propounded by 
thé undertaking. Once, the Government has decided upon a policy of nationaliza- 
tion of road transport facilities, the question of safeguarding the interest of individual 
businessmen in that line, is no more relevant. What is relevant for the purpose of the 
inquiry by the Government, on receipt of objections, is whether the published scheme 
is in the interest of the public. In my opinion, therefore, it is erroneous to suppose 
that the object of section 68-D (1) is to afford any remedy to a private individual in 
his personal interest. Particulars of the scheme required to be published under sec- 
tion 68-C, are meant for the information of the public, so that persons feeling interest- 
ed in a public venture like that, may offer intelligent and constructive criticism with 
reference to the merits of the scheme. It is equally erroneous to suppose that there 
are two parties—orfe, represented by the undertaking, and the other, represented by 
persons who are engaged in the business of provid.ng road transport services—and. 
that the Government is the third party, which is the arbitrator between the two 
contesting parties. That, in my opinion, is not a correct reading of the provisions 
of Chapter IV-A of the Act. The whole aim and object of that Chapter is to replace 
individual businessmen engaged in that trade, by nationalised road transport ser- 
vices which are meant to be run in the interest of the community as a whole, and thus 
to serve the best public interest. The Government is as much interested in the scheme 
as the Road Transport Undertaking which is a creature and a limb of the Govern- 
ment, brought.into existence with a view to implementing the policy of the Govern- 
ment to provide nationalised road transport services. That being the whole scheme 
of the policy of nationalisation, it is not correct to represent the StateTransport Under- 
taking as entering, into competition with other individuals or incorporated bodies. 
whose business it is to provide the same kind of transport facilities. That is made 
clear by the provisions of section 68-F, which, as indicated above, make it obligatory 
on the Regional,Transport Authority to issue permits as applied for by the State 
Transport Undertaking. It follows from the foregoing observations that there is no 
question of the Government functioning as an adjudicating authority as between the 
rival claims of the undertaking and private persons engaged in the same kind of 
activity , or that the Secretary to Government in the Department of Road Transport, 
when he personally heard the objections, was functioning as a Judge, or that he was 
disqualified, by any bias, from hearing those objections. If we carry this line of 
reasoning to its logical conclusion, then even the Minister in charge of the Depart- 
ment, may be said to be equally interested, and therefore, equally bias ed, and thus, 
disqualified from hearing those objections and coming to his own determination, 
as contemplated in section 68-D (2). In my opinion, the concept that a person 
should not be a Judge in his own cause, is wholly foreign to the scheme and provi- 
sions of Chapter IV-A of the Act. . 


The scheme as prepared and published, may have proposed, as it did in the 
instant case, completely to exclude other persons from providing road transport 
service in the notified area by the notified routes. But.the S ate Government is not 
concerned with determining whether any or some or all of the objectors could be 
permitted to provide or continue to provide their own road transport service. The 
State Government under section 68-D (2) has only to decide whether or not the pro- 
posed scheme should be approved or modified in any way. The decision to be arriv-- 
ed at by the £ tate Government, is confined to the scheme, and is not concerned with 
rival claims by persons providing road transport service in the same area or by the 
same routes. ‘That, in my opinion, is the reason why under that section, the State 
Government has not been authorized altogether to cancel the scheme, but only to 
approve or modify it. The State Government has to examine the soundness of the 
declaration made by the Road Transport Undertaking that the proposed scheme is 
in public interest. The stage of cancellation comes, if at all, later under section 68-E,. 
when experience gained in working the gpproved scheme, may lead the State Frans- 
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port Undertaking to the conclusion that it should be cancelled or modified. But at 

the initial stage, that is to say, undtr section 68-D, the proposed scheme is already 
there only to be approved or modified in the light of the objections raised, if any- 

It has been held and it may be taken as well-settled that when there is a competition 

between a number of applicants for a particular route for supplying road transport 
service, the Regional Transport Authority or any other Authority deciding between 
those conflicting claims, has to determine the matter in a quasi-judicial way, because 
they are determining questions affecting the rights of individuals. But in the proceed. 
ing before the State Government, no such rival claims have to be decided upon. 

What has to be determined is whether the proposed scheme will serve public interest. 

Thus, in proceedings under Chapter IV of the Act, individual claims have to be 
decided upon, whereas under Chapter IV-A, it is the collective interest of the com- 
munity as a whole, which is the subject-matter of determinaion by the State Govern- 
ment. In other words, tHe proposed scheme is the outcome of the decision by a 
limb of the State Government (State Transport Undertakjng), which has come to the 
conclusion that it is in the public interest that road transport sevice should be run 
and operated by the State. The calling of objections by persons affected by the 
scheme, is not with a view to deciding between the rival claims of the State Undertak- 
ing and individuals providing road transport services in the areas or routes proposed 
to be covered. The State Transport Undertaking has not made any claim at this 
stage. Such a claim arises after the determination by the State Government under 
section 68-D (2). That'stage is reached when the State Transport Undertaking applies 
for permits under section 68-F. Such a claim for a permit, once made by the 
undertaking, is no more a rival claim to be treated along with the claims of other 
individuals providing such road transport services, but an absolute clajm which under 
that section shall be granted by the Regional Transport Authority which is authoriz-_ 
ed even to cancel an existing permit or modify the terms of’an existing permit, or 
to refuse renewal of prmits, with a view to implementing the approved scheme. 

In my opinion, therefore, it is not correct to view the proceedings under Chapter 

IV-A before the State Government as a lis between any rival claims, unlike proceed- 
ings under Chapter IV of the Act. In view of these consideratigns, E would hold 
. that there is no dis between rival claims, no determinate tribunal to determine any lis, 
and no procedure prescribed in Chapter IV-A approximating or even’ simulating 
judicial procedure. That being so, there is no question of any bias, because there 
can be none in a determination which is come to by officers of the Government in the 
discharge of their administrative duties. 


As already indicated, the question now under consideration, does not admit ofa 
general answer. The answer must depend upon the relevant statutory provisions, 
and one case decided on its own basic statutory provisions, cannot be.a controlling 
authority for another ; but, by way of illustration, reported cases dealing with similar 
questions have been referred to. My learned brother Wanchoo, J., has referred in 
detail to Franklin’s case}, hence, I need not add any observations with reference to 
that case. But another case, namely, Robinson v. Minister of Town and Country Plan- 
ning®, perhaps, not referred to at the Bar, seems to me to be instructive in so far as 
it has discussed this very question with reference to the provisions of section 1 (1) 
of the Town and Country Planning Act, 1944, which is in these terms : 


© Where the Minister of Town and Country Planning (in this Act referred to as ‘the Minister”) 
is satisfied that it is requisite, for the purpose of dealing satisfactorily with extensive war damage in 
the area of a local planning authority, that a part or parts of their area, consisting of land shown to 
his satisfaction to have sustained war damage or of such land together with other land contiguous or 
-adjacent thereto, should be laid out afresh and redeveloped as a whole, an order declaring all or any 
of the Jand in such a part of their area to be land subject to compulsory purchase for dealing with 
war damage may be made by the Minister if an applications in that behalf is made to him by the 
authority before the expiration of five years from such elate as the Minister may by order appoint as 
being the date when the making of such applications has become practicable. A part of the area 
of a local planning authority as to which the Minister is satisfied as aforesaid is in this Act 
referred to as an area of extensive war damage °.” 
i 


1. L.R. (1948) A.C.287. 2., (1947) 1 All E.R. 851, 853, 854. 
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Lord Greene, M.R., who delivered the leading judgment of the Court of Appeal, 
reversing that of Henn Collins, J., thus summarized the procedure laid down in the 
Act: 


“The procedural provisions in connection with the obtaining ofan order under the sub-section 
may, so far as relevant, be summarised as follows: (a) Under sub-section (4) at least two months 
before the application is made the authority must publish a notice in a local newspaper; (#) under 
sub-section (5) the application must ‘ designate’ the land to which the application relates by refe- 
rence to a map with or without descriptive matter ; (c) under sub-section (6) the application must 
be accompanied by a statement illustrated by a map, ‘for indicating the manner in which it is intend- 
ed that the land in the area of extensive war damage should be laid out as respects its internal arrange- 
ment and in relation to the existing or intended lay-out of the surrounding locality, and the man- 
mer in which it is intended that suck land should be used whether for purposes requiring the carrying 
out of development or otherwie’ ; (d) under sub-section (7) if the Minister is satisfied that these 
particulars are adequate for enabling the ‘expediency of the making of an order’ to be properly 
considered, he notifies the authority who must then advertise for gbjections; (e) under Schedule { 
unless the Minister, apart from an objection (which must be accompanied by a written statement 
of its grounds) decides to refuse the application or to make an agreed modification to meet the 
objection, he must ‘consider thegrounds of the objection as set out in the statement’ and may call 
for a further statement. Under paragraph 4 of the schedule the Minister, ‘if satisfied that he is 
sufficiently informed, for the purpose of his deciding as aforesaid (i.e., whether or not to make the 
order applied for) as to the matters to which the objection relates’ he may decide to make the 
order without further investigation. Subject to this, the Minister (paragrah 5) must give the 
objector an opportunity of appearing before a person nominated by the Minister and, if the objector 
avails himself of this, a similar opportunity to the authority. Under paragraph 6, if it appears to the 
Minister that the matters to which the objection relates callfor investigation by a public inquiry, 
he must cause such an inquiry to be held, in which case, the requirements of paragraph 5 as to a 
private hearing need not be complied with ; (f) under section 1 (8), subject to the provisions of 
Schedule I, the Minister may make the order with or without modification, except that he cannot 
-extend the area unless dll persons interested consent.” 


_ Ín the case of Phoenix Assurance Co., Lid. v. Minister of Town and Country Planning}, 
Henn Collins, J., considered the nature of the order to be passed under section 1 (1) 
of the Town and Country Planning Act, 1944, and came to the conclusion that the 
Minister’s function was of a quasi-judicial character. He followed that decision in the 
case which came up before the Court of Appeal in Robinson v. Minister of Town and 
‘Country Planning?. The Court of Appeal reversed the decision of the learned 
Judge, and did not approve of his decision in Phoenix Assurance Co., Ltd. v. Minister 
of Town and Country Planning4. In the course of his judgment, Lord Greene, M.R., 
‘observed as follows at page 859 ; 


€ Tt is the case of an original order to be made by the Minister as an executive authority who is 
*at liberty to base his opinion on whatever material he thinks fit, whether obtained in the ordinary 
course of his executive functions or derived from what is brought out at a public inquiry if there is 
one. To say that, in coming to his decision, he is in any sense acting in a quasi-judicial capacity is 
‘to misunderstand the nature of the process altogether. I am not concerned to dispute that the inquiry 
itself must be conducted on what may be described as quasi-judicial principles, but this is quite a 
-different thing from saying that any such principles are applicable to the doing of the executive 
act itself, i.e., the making of the order. The inquiry is only a step in the process which leads to that 
result, and there is, in my opinion, no justification for saying that the executive decision to make the 
order can be controlled by the Courts by reference to the evidence or lack of evidence at the inquiry 
which is here relied on. Such a theory treats the executive act as though it were a judicial decision 
(or, if the phrase is preferred, a quasi-judicial decision) which it most emphatically is not.” 


I have devoted considerable space to the decision of the Court of Appeal?, 
to show the close resemblance between the procedure envisaged in the Act of the 
British Parliament, and the law as laid down in Chapter IV-A of the Act. In the 
reported case also, there had to be an inquiry if objections were raised to the notified 


‘scheme of town planning, and the Minister concerned had to consider all the evi- 
dence led on behalf of the objectors. In that case, unlike the instant case, there was 
.a provision for receiving evidence pro and con, but even then, the Court of Appeal did 
not hold that the function of the Minister was of a judicial or quasi-judicial character 
chiefly on the ground that no objectivé tests were possible in coming to his conclusions 
‘before passing the order under the relevant section of the Act of Parliament. 


i 
1. (1947) 1 All E.R. 454. 2. (1947) 1 All E.R. 851, 853, 854. 
e e 


hd 
á . 


u92 =! Ss THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). - [1959 


e 

„| For the reasons given above, I have come to the conclusion, in agreement with. 
my. brother Wanchoo, J., that the’ Government or the Minister concerned, When. 
passing an order under section 68-D (2), had not to discharge a quasi-judicial func- 
tion, but was acting only in its or his administrative capacity. It follows from this: 
conclusion that all considerations flowing from the basic idea of the proceedings be- 
fore the State Government being of a quasi-judicial character, are wholly out of the 
way. It must, therefore, be held that the order of the State Government, impugned. 
in this case, is not open to any interference by the Courts. I would, therefore, dis-- 
miss the petition with costs. 


Orper.—In view of the opinion of the majority the order approving the scheme: 
is hereby quashed and a direction issued to the first respondent to forbear from taking 
over any of the routes in which the petitioners are engaged in transport business. 
This will not preclude the State Government from making the necessary enquiry in 
regard to the objections filed by the petitioners in accordance with law. The 
petitioners will have liberty to file additional objectior’, if any. The parties to 
bear their own costs. ' 


Order approving scheme quashed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PRESENT :—B. P. Swaa, J.L. Kapur ano M. PEDA cas cae JJ. 


Messrs. R.C. Mitter & Sons, Calcutta and another Appellants* 
v. 
The Commissioner of Income-tax, West Bengal, Calcutta .. Respondent. 


Income-tax Act (XI of 1922), section 26-A and rules 2 to 6 of Income-tax Rules (prior to 1952) —“ Consti- 
tuted under an instrument of partnership’’—Scope and effect of—Registration of firm under—Conditions requisite. 


The word ‘ constituted ’ in section 26-A of the Income-tax Act in its wider significance would 
include both the idea of creating or establishing a pemean and that of giving-a sae form to the 
contract of partnership. ` 


The words ‘ constituted under an instrument of partnership’ cannot be held to mean ‘ created 
or brought into existence by an Instrument of Partnership’. It is more in consonance with the 
relevant provisions of the Act to hold that those words include not only the firms created by an instru- 
ment of partnership but also those which may have been created by word of month but have been 7 
clothed in legal form by reducing the terms and conditions into writing. 


R.C. Mitter & Sons v. C.LT., (1955) 28 I.T.R. 698 (704, 705), disapproved. 
Dwarakadas Khetan & Co. v. C.I.T., Bombay City, Bombay, (1956) 29 1.T.R. 903 at 907, approved. 


Per Sinha and Kapur, J#.—For a proper construction of the relevant provisions of the Act relating 
to registration of firms sections 26, 26-A and 28 and the rules 2 to6of the Income-tax Rules framed: 
under section 59 have to be read together. So read it is clear that the following essential condi- 
tions must be fulfilled in order that a firm may be held entitled to registration. 


1. The firm should be constituted under an instrument of partnership specifying the individual 
shares of the partners ; 


2. An application on behalf of, and signed by, all the partners, containing all the particulars. 
as set out in the rules should have been made ; : 


3. The application should have been made before the assessment of the income of the firm, 
made, under section 23 of the Act, for that particular year ; 
- 4. The profits (or loss, if any) of the business relating to previous year—the relevant account- 
ing year, should have been divided or credited, as the case may be, in accordance with the terms of 
the Instrument ; and lastly 


.5- The partnership must have been genuine, and must actually have existed in conformity 
with the terms and conditions of the Instrument. 


In other words the terms of partnership should appear in the Instrument of Partnership in respect 
of the relevant accounting year and the firm should have been in existence during the accounting 
year as shown in that instrument. 


* G. As. Nos. 85 and 389 of 1957. r5th April, 1959- 
Ld 


II} R. C. MITTER & SONS v. G.I.T., WEST BENGAL (Sinha, F.). 19% 


e 
Per Hidayatullah, 71 agree that it is not possible to read for the expression “ constituted under ?’” 
in section 26-A the words “ constituted by” ; but whether the instrument sought to be registered 
should be in existence in the accounting year before registration could be claimed is doubtful. 
There is nothing in the Act which says this specifically. While I entertain some doubts I am not 
prepared to dissent. 5 


- In the instant cases, the partnerships did not admittedly function under the deed of partnership in 
the accounting year and the Department and the High Court were right in refusing rcgistration 
in respect of the following assessment year. 

Appeal from the Judgment and Order, dated the 26th August, 1955, of the 
Calcutta High Court in Income-tax References Nos. 44 of 1954 and 17 of 1953. 


_ S. Mitra, Senior Advocate, (P. K. Mukherjee, Advocate, with him), for Appellant 
in C.A. No. 85 of 1957. i 


_ _N.G Chatterjee, Senior Advocate, (P. K. Ghosh, Advocate, with him) for Appellant 
in C.A. No. 389 of 1957. f 


R. Ganapathy Iper, R. Ê. Dhebar and D. Gupta, Advocates, for Respondent. 


The Court delivered the following Judgments :— 
Sinha, J. (On behalf of himself and Kapur, J.) —The common question of law: 


arising in these two appeals on certificates of fitness granted by the High Court of 
Calcutta under section 66-A (2) of the Indian Income-tax Act, 1922, is tne effect and 
scope of the words “constituted under an instrument of partnership” in section 26-A. 
of the Income-tax Act, which, in the course of this judgment, will be referred to as the. 


Act. 


The facts qf the two cases, leading up to these appeals, though not dissimilar, 
are not identical. They are, therefore, set out separately. 


In Civil.Appeal No. 85 of 1957, Messrs. R.C. Mitter & Sons, 54, Rani Kanto 
. Bose Street, Calcutta, claim to be a firm said to have been constituted in April, 
1948, with four persons whose names and shares in the nett profits of the partnership. 


business, are stated to be as under : 
(a) Ramesh ‘Chandra Mitter—4o per cent. of the nett profits. 


(b) Sudhir Chandra Mitter—go per cent. of the nett profits. 
. (c) Sukumar Mitte-—zo per cent. of the nett profits. 
(d) Sushil Chandra Mitter—1o per cent. of the nett profits. 


‘The firm intimated its bank, the Bengal Central Bank, Ltd., (as it then was), of 
the constitution of the firm as set out above, by its letter dated April 15, 1948. 
The letter also stated that a partnership deed was going to be drawn up and executed 
by the partners aforesaid, and that the deed so drawn up, will be forwarded to the 
bank in due course. Though the firm is said to have come into existence in April, 
1948, the deed of partnership which is set out as Annexure “A” at page 5 of the 
paper book, was drawn up only on September 27, 1949. This-deed of partnership 
appears to have been registered under the provisions of the Indian Partnership Act, 
on October 12, 1949. It was also forwarded to the Bengal Central Bank, Ltd., Head 
Office at Calcutta, as it appears from the seal of the bank and the signature dated 
December 7, 1949. An application to register the firm under section 26-A, for 
the assessment year 1949-50, was made to the Income-tax Authorities. The date 
of the said application does not appear from the record before us. The application 
was rejected by the Income-tax Authorities. The firm preferred an_ appeal to the. 
Income-tax Appellate Tribunal, which was also dismissed by the Tribunal by its 
order dated September 7, 1953. The ground of the order of the Tribunal was that 
as the firm admittedly was formed by a verbal agreement in April, 1948, and not by 
or under an instrument in writing dated September 27, 1949, and as the assessment 

. was for the yeas 1949-50, for which fegistration of the firm was sought, the regis- 

tration could not be ordered. The Tribunal also referred to. the letter aforesaid 

to the Bengal Central Bank, and observed that the letter merely contained infor- 

mation as to the formation of the partnership and of the personnel thereof, but it did 

not contain the terms on which the partnership had been formed. It also showed 
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that a partnership had been created but not by deed. Hence, the Tribunal further 
observed, the letter might be useful for consideration on the question of the gentine- 
ness of the firm, but it could not fulfil the requirements of section 26-A, namely, 
that the firm should be constituted under an instrument of partnership. There- 
fore, the Tribunal held that assuming the firm to be genuine, it was not entitled 
to be registered under section 26-A of the Act. Thereu 01, the assessee moved the 
Tribunal under section 66 (1) of the Act. That application was granted: by the 
order dated February, 2, 1954, and the case stated to the High Court for its decision 
on the following question :— 

“Whether the assessee firm which is alleged to have come into existence by a verbal agreement 
in April, 1948, is entitled to be registered under section 26-A for the purpose of assessment ‘for 1949-50 


where the Instrument of Partnership was drawn up only in September, 1949, after the éxpiry of the 
relevant previous year.” 


The High Couirt Bench, presided over by Chakravarthi, C.J., by its Judgment 
dated August 26, 1955, answered the question in the negative. The learned Chief 
Justice considered the niatter from all possible view points, inclitding grammatical, 
etymological and textual matters, and came to the conclusion that “ constituted ” 
meant “created”. He also considered that the preposition “‘ under ” is ‘ obviously 
inappropriate ”, after having convinced himself that “ constituted ” could be equated 
‘with “ created ”. He also found no difficulty in observing that “‘ some of the para- 
graphs of the Form appear to be ill-adjusted to the provisions of the Act and the 
Rules ”. In the end, therefore, he concluded with the remarks : 


“It appears to me to be desirable that the language of the section, as also that of the Rules 
‘should receive legislative attention.” . 


` 


In Civil Appeal No. 389 of 1957, Messrs. D. C. Auddy and Brotħers, Calcutta, 
claim to be a partnership consisting of Dulal Chand Auddy,- Prem Chand Auddy, 
‘Gora Chand Auddy and Kalipada Nandy. The’ partnership business is said to 
have begun in June, 1944. An application was made on August 24, 1949, for the 
registration of the partnership. The Income-tax Officer and the Appellate Assis- 
tant Commissioner were of the opinion that the partnership was not a genuine one, 
and could not be registered. Another reason for not ordering registration was that 
the partnership deed, having been executed on June 2, 1948, could not be operative 
during the two years under consideration, namely, 1945-46 and 1946-47. On 
appeal, the Income-tax Appellate Tribunal rested its decision on the finding that 
the alleged partnership had not been constituted under an instrument of partnership 
within the meaning of those words in section 26-A of the Act. At the instance of 
the assessee, the Tribunal framed the following question for determination by the 
High Court :— 

“ Whether the assessce firm constituted orally in June, 1944, can validly be registered in the 


assessment years 1945-46 and 1946-47 under section 26-A of the Indian Income-tax Act on the basis 
of a memorandum of Partnership executed in June, 1948.” 


The other parts of the statement of the case by the Tribunal, refer to the merits 
of the assessment, with which we are not concerned in this appeal. Hence, it is 
not necessary to set out those facts. On this part of the statement of the case, the 
High Court gave the same answer as in the other appeal. In this case also, the High 
Court granted the necessary certificate under section 66-A (2), read with Article 135 
of the Constitution. As both the cases raise the same question of law, they have 
been heard together, and will be governed by this judgment. i 


It is convenient at this stage to set out the relevant provisions of the Act. Sec- 
tion 26-A is in these terms :— 


“26-A. Procedure in registration of firms.—(1) Application may be made to the Income-tax 
Officer on behalf of any firm, constituted under an instrument of partnership specifying the individual 
shares of the partners, for registration for the purposes ®f this Act and of any other enactment for 
the time being in force relating to income-tax or super-tax. 


(2) The application shall be made by such person or persons and at such times and shall con- 
tain such particulars and shall be in such form, and be verified in such manner, as may be prescribed 


and it shall be dealt with by the Income-tax Officer in such manner as may be prescribed.” 
e 
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The section contemplates the framing of rules laying down the details of the . 
forni in which the application has to be made añd the particulars which should be 
stated in the application, and other cognate matters. Section 59 of the Act, autho- 
rizes the Central Board of Revenue, subject to the control of the Central Govern- 
ment, to make rules for carrying out the purposes of the Act, and sub-section (5) 
of'section 59 provides that rules made under the section, shall be published in the 
Official’ Gazette, and “shall thereupon have effect as if enacted in this Act age 
Ineome-tax Rules 2 to 6-B lay down the details of the procedure for making an 
application for the registration of a firm, as contemplated under section 26-A, quoted 
above. These rules have been amended extensively in 1952, but we are concerned 
in this case with the rules before those amendments. Rule 2 requires such an appli- 
cation to be signed by all the partners personally, and to be made before the in- 
come of the firm is assessed for the year, under section 23 of the Act. Rule 3 re- 
quires that the application be made in the Form annexed to the rule, and that the 
application “ shall be accompanied by the original Instrument of Partnership under 
which the firm is® constituted.” The Form appearing in rule 3, requires the 
assessment year to be specified. Thus, the registration is for a particular year 
of assessment, and not for future years also, and therefore, the application for regis- 
tration has to be made every year, which in fact means an application for renewal 
of the registration. Paragraph 3 of the Form requires a certificate to be signed by 
the applicants for registration, to the effect that the profits (or loss, if any) of the 
previous year were divided or credited as shown in section B of the Schedule. The 
Form contains the Schedule in 7 columns which require the names of the partners, 
their addresses, the date of admittance to partnership, their shares in the profits or 
loss, etc., to be filled in. Under the Schedule, there are Section A and Section B. 
Section A has to contain particulars of the firm as constituted at the date of the appli- 
cation, and Section B has to contain the particulars of the apportionment of the in- 
come, profits or gains (or loss) of the business in the previous year between the partners 
who in that previous yéar were entitled to share therein. Rule 4 provides that if 
the Income-tax Officer is satisfied that there is or was a firm in existence constituted 
as shown in'the, jnstrument of partnership, and that the application has been pro- 
perly made, he has to enter a certificate at the foot of the Instrument of Partner- 
ship that'the firm has been registered under section 26-A of the Act, and that the 
certificate of registration shall have effect for the assessment for the year specified 
therein. Rule 5 is as follows :— 


5. The certificate of registration granted under Rule 4 shall have effect only for the assess- 
ment to be made for the year mentioned therein.” 


And Rule 6 makes provision for the certificate of registration to be renewed for 
a subsequent year, on an application being made in that behalf in accordance with 
the preceding Rules. 

It is manifest that for a true and proper construction of the relevant provisions 
of the Act, relating to registration of firms, sections 26, 26-A and 28, and the Rules 
summarized above, have to be read together. So read, it is reasonably clear that 
the following essential conditions must be fulfilled in order that a firm may be held 
entitled to registration :— 

(1) That the firm should be constituted undér an Instrument of Partner- 
ship, specifying the individual shares of the partners; 


(2) That an application on behalf of, and signed by, all the partners con- 
taining all the particulars as set out in the Rules, has been made ; 


(3) That the application has been made before the assessment of the income 
of the firm, made under section 23 of the Act (omitting the words not necessary for 
our present purpose), for that partigular year ; 

(4) That the profits (or loss, ifany) of the business relating to the previous 
year, that is to say, the relevant accounting year, should have been divided or cre- 
dited, as the case may be, in accordance with the terms of the Instrument; and 
lastly, 
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: (5) That the partnership must have been genuine, and must actually have: 
existed in conformity with the terfns and conditions of the Instrument. i 


It is clear from what has been said above with reference to the relevant pro- 
visions of the Act, that the certificate of registration has reference to a particular 
assessment year, and has effect for the assessment to be made for that particular 
year. In other words, the terms of the partnership should appear in the Instrument. 
of Partnership in respect of the relevant accounting year. It is equally clear that 
the firm to be registered, should have been in existence during the accounting year, 
“ constituted as shown in the Instrument of Partnership’. The Rules, thus, con- 
template a document operative during the accounting year. We are not, here con-. 
cerned with the further question whether the document should be in existence at. 
the very inception of the accounting year, or before the year is out. - 


e e 

The provisions of the Act, set out above, do not present any serious difficulty 
except for the words “ constituted under an Instrument of Partnership ” occurring 
in section 26-A and the relevant Rules. On the interpretation of these words 
there has been a conflict of judicial opinion, as will presently appear. On behalf 
of the assessee-appellants, it has been contended that so long as the assessment has. 
not been made, the assessees are-entitled to have their firms registered in accordance 
with the terms of the Instrument of Partnership, irrespective of the year in which 
the Instrument may have come into existence. Strong reliance was placed upon 
the decision of the Bombay High Court (Chagla, C.J., and Tendolkar, J.) in the 
case of Dwarkadas Khetan & Co. v. Commissioner of Income-tax, Bombay City, Bombay1 
wherein, the following observations have been made :— * ‘. 


“ Any firm can make an application under section 26-A for registration and the two conditions. 
that it has got to comply with are that it must be constituted under an instrument of partnership and 
the second condition is that the instrument of partnership must specify the individual shares of the 
partners. If these two conditions are satisfied it would be entitled to registration. The section does: 
not say that the firm must be constituted by the instrument of partnership. It does not require that. 
the firm must come into existence by reason of the instrument of partnership, or that the firm should 


be the creature of the instrument of partnership, or that the firm must not exist prior to the instrument 
of partnership being executed.” e: 


In the case decided by the Bombay High Court, the Instrument of Partnership 

had been executed on March 27, 1946, with effect from January r, 1946. - On. 
an application made to the Department to register the firm, the matter was deter- 
mined by the Income-tax Appellate Tribunal against the assessee on the ground, 
that.the partnership was in existence before the deed was executed, and that there-. 
fore, it could not be registered. Before the Bombay High Court, reliance had been 

placed on behalf of the Department on the decision of the Calcutta High Court, now: 
before us in appeal, as also on a decision of the Punjab High Court. The decision 

of the Calcutta High Court now under examination, in the case of R. C. Mitter & 
Sons v. Commissioner of Income-tax, takes the view that section 26-A of the Act con- 
templates a firm created or brought into existence by an Instrument of Partnership, 

which governs the distribution of shares in the relevant accounting period. Such. 
a deed should have come into existence on or before the commencement of the 

relevant accounting period. The other decision relied upon in the Bombay High. 
Court, had been given by a ‘Division Bench-of the Punjab High Court, reported in 

Padam Parshad Ratian Chand v. Commissioner of Income-tax, Delhi’. 


On the other hand, it has been contended on behalf of the Revenue that in order 
to entitle a firm to be registered, the firm should have been created by an Instrument 
of Partnership, or at any rate, such an Instrument should be in existence during” 
the relevant accounting year, that is, the year previous to the year of assessment in 
respect of which the application for registration has been made. For the first part. 
of the submission on behalf of the respondent, there is ample authority in the decision. 
under appeal, which had been relied upon before the Bombay High Court. In that 

a 
. 1. (1956) 29 I.T.R. 903, 907. 3. (1954) 25 LT.R. 395. 
2. (1955) 28 LT.R, 698. 
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case, (R. C. Mitter @ Sons v. Commissioner of Income-tax1), “Chakravarthi, C.J., who 
‘delivered the opinion of the Court under section 66 (1) of the Act, aftera very 
elaborate discussion, came to the conclusion which may best be expressed in his 
own words, as follows :— 


“Tf by the expression ‘ constituted under an instrument of partnership’ is meant a firm which 
originated in a verbal agreement but with respect to which a formal deed was subsequently executed, 
there would be no room in the section for partnerships actually created by an instrument and such 
parterships, although most obviously entitled to registration, would be excluded from the purview 
-of the section. Even etymologically or textually, I do not think that the word ‘ constituted °, when 
used in relation to a firm or such other body, can mean anything but ‘ created? when the reference 
is to some deed or instrument to which the inception of the firm or other body is to be traced.” 


After having, thus, held that section 264A contemplated firms created or brought 
into existence by a deed in writing, he had no difficulty in substituting “ by ” for 

“under”. thus, making the crucial words “constituted by” instead of “constituted 

under”. In our opinion, the learned Chief Justice fell into the error of re- 

‘constructing the provisions ef the statute, instead of construing them. The word “by” 

could be substituted for the word “ under ” in section 26-A only if the words, as 

they stand in the section, were not capable of making sense, and it would, thus ave 

been necessary to amend the wording of the section. Turning his attention from 
the wording of the section to that of the Rules and the Form appearing under the 

Rules, he again came to the conclusion that ‘ some of the paragraphs of the Form 

appear to be ill-adjusted to the provisions of the Act”. Referring to other parts of 

the Rules, he was constrained to observe that they ‘ would lend strong support 

to the view that what is meant by ‘any firm constituted under an instrument of 

partnership” in section 26-A is no more than a firm of which the constitution appears 

from an instrument in writing. It is obvious that if such be the meaning of the 

expression ‘constituted under an instrument of partnership’, the instrument need 

not be one by which the partnership was created”. But then he attempted to get 

vover that difficulty*by-observing that the language of the Rules and the Form could 
not superséde a provision contained in the Act itself. He further opined that the 

language in paragraph 4 (1) is “ undoubtedly unsatisfactory”. In our opinion, any 

attempt to re-coystruct the provisions of the relevant section and the Rules, on the 
assumption that the intention of the legislature was to limit the registration of firms to 

only those which have been created by an Instrument of Partnership, is, with all res- 
pect, erroneous. The proper way to construe the provisions of the statute is to give 

full effect to all the words of the relevant provisions, to try to read them harmoniously, 

-and then to give them a sensible meaning. Hence, we have to consider, at the thres- 
hold, the question whether the words “ constituted under an Instrument of Partner» 

ship” have some meaning whieh can be attributed to them harmoniously with the rest 
of the relevant provisions. A partnership may be created or set up by acontract in 
writing, setting out all the terms and conditions of the partnership, but there may 
be many cases, and perhaps such cases are more numerous than the other class, where 

a partnership has been brought into existence by an oral agreement between the 
parties on certain terms and conditions which may subsequently be reduced to 
writing which will answer the description of an Instrument of Partnership. Such 

an instrument would, naturally, record all the terms and conditions of the contract 
between the parties which, at the initial stages, had not been reduced to writing: 

In such a case, though the partnership had been brought into existence by an oral 

agreement amongst the partners, if the terms and conditions of the partnership have 
been reduced to the form of a document, it would be right to say that the partner- 

ship has been constituted under that instrument. The word * constituted ” does 
not necessarily mean “‘created” or “set up”, though it may mean that also. It also 

includes the idea of clothing the agreement in a legal form. In the Oxford English 
Dictionary, Vol. H, at pages 875 and 876, the word “ constitute” is said to mean, 
inter alia, “to set,up, establish, found {an institution, etc.)” and also “to give legal 
or official form or shape to (an assembly, etc.)” Thus, the word in its wider significance 
would include both, the idea of creating or establishing, and the idea of giving a 
1. (1955) 28 I.T.R, 698. 
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legal form to, a partner$hip. The Bench of the Calcutta High Court in the case 
of R. C. Mitter & Sons v. Commissioner of Income-tax1 under examination now, 
was not, therefore, right in restricting the word “ constitute’? to mean only “ to 
create ” when clearly it could also mean putting a thing in a legal shape. The 
Bombay High Court, therefore, in the case of Dwarkadas Khetan & Co. v. Commissioner 
of Income-tax, Bombay, City, Bombay®, was right in holding that the section could not be 
restricted in its application only to a firm which had been created by an instrument 
of partnership, and that it could reasonably and in conformity with commercial 
practice, be held to apply to a firm which may have come into existence earlier by an 
oral agreement, but the terms and conditions of the partnership have subsequently 
been reduced to the form of a document. If we construe the word ‘“‘ constitute ” 
in the Jarger sense, as indicated above, the difficulty in which the learned Chief Justice 
of the Calcutta High Court found himself, would be obviated inasmuch as the sec- 
tion would take in cases both of firms coming into existence by virtue ôf written 
documents as also those which may have initially come into existence by oral agree- 
ments, but which had subsequently been constituted finder written deeds. The 
purpose of the provision of the Income-tax Act—section 26-A—is not to compel the 
firms which had been. brought into existence by oral agreements, to dissolve them- 
selves and to go through the formality of constituting themselves by Instruments 
of Partnership. If we construe the words “ constituted under ” in that wider sense, 
we give effect to the intention of the legislature of compelling a firm which had exis- 
ted as a result of an oral agreement, to enter into a document defining the terms and 
conditions of the partnership, so as to bind the partners to those terms, before they 
could get the benefit of the provisions of section 23 (5) (a). Section 23 (5).(a) confers a 
privilege upon partners who may find it more worth their while to be assessed upon 
their individual total income than upon the total income of the partnership. It is, 
therefore, very important from the point of view of the Revente that the Department 
should be apprised in time of the true constitution of the partnership, the names 

of the true partners and the precise share of each of them in the- partnership profits 
(or loss, if any). The very object of this provision will be defeated if the alleged 

partnership is not genuine, or if the true constitution of the partnership and the 

respective shares of the partners, are not fully and correctly plated on record as 

soon as possible, for the purpose of assessment. In this connection, the provisions 

of section 28 (2) of the Act, are also worth noticing. That sub-section provides that 

if the Income-tax Officer or the Appellate Authorities under the Act, are satisfied 

that the profits of a registered firm have been distributed otherwise than in, 
accordance with the shares of the partners, as shown in the Instrument of Partner- 
ship registered under the Act, and governing such distribution, and that any partner 
has concealed any part of his profits, the penalty prescribed therein may be imposed. 
upon such a partner. Unless the Instrument of Partnership has been registered in 

respect of the accounting year and before the assessment has been done, the penal 
provisions aforesaid cannot be enforced. It is, therefore, essential, in the interest 

of proper administration and enforcement of the relevant provisions relating to the 
registration of firms, that the firms should strictly comply with the requirements of 
the law, and it is incumbent upon the Income-tax Authorities to insist upon full 

compliance with:the requirements of the law. But, in our opinion, there is no. 
warrant in the words of the relevant provisions of the statute for restricting regis- 
tration under section 26-A of the Act to those firms only which have been created 

or brought into existence by an Instrument of Partnership. In our opinion, it is 
more in consonance with the terms of the relevant provisions of the Act, referred 

to above, to hold that the words “constituted under an instrument of partnership” 
include not only firms which have been created by an Instrument of Partnership 

but also those which may have been created by word of mouth but have been sub- 
sequently clothed in legal form by reducing the terms and conditions of the 
partnership to writing. 
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We have already indicated that there has been a conflict of judicial opinion 
in the different High Courts in India on the question now before us. But on a 
consideration of the facts in each case, it will be found that the decision arrived 
at in most of the cases, was correct, though the reasons given appear to have gone 
beyond the requirements of the case. The decision of the Bombay High Court 
in ‘Dwarkadas Khetan & Co. v. Commissioner of Income-tax, Bombay City, Bombay’, dis- 
closes that the partnership then in question had come into existence with effect from 
the beginning of 1946, though the Instrument of Partnership was executed on March 
27, 1946. ‘Thus, the instrument of partnership came into existence during the ac- 
counting year, whatever that year may have been, because the year 1946 was the 
starting year of the partnership. Hence, even the earliest assessment year, presum- 
ably the year 1947-48, would be governed by the terms and conditions of the written 
Instrument of Partnership aforesaid. The decision of the Bombay High Court was 
followed ‘by the same Bench of that Court in the case of Commissioner of Income-tax, 
Bombay North v. Shantilal Vyajal and Chandulal Dayalal Œ Co.*. In the second case, 
the learned Judges*ruled that the second partnership deed of September 12, 1951, 
which set out the names and shares of all the partners, who constituted the partner- 
ship, could be registered in respect of the accounting year November, 1948 to 
October; 1949. This conclusion was arrived at without even a mention, far less a 
discussion, of the relevant provisions of the Act. Apparently, the matter was 
not critically placed before the learned Judges, when they decided the second 
case. The conclusion in this case is, with all respect, apparently wrong in view of 
our conclusion that the Instrument of Partnership should have been in existence 
in the accounting year. 


Jn the High Court of Punjab, the question was fully discussed in a judgment 
of a Division Bench, given by one of us (Kapur, J., as he then was), in the case of 
Kalsi Mechanical Works, Nandpur w. Commissioner of Income-tax, Simla*. In that case, 
the firm had come’irito existence by a’ verbal agreement in June, 1944. The deed 
of partnership was drawn up as late as May 9, 1949. The application for regis- 
tration of the firm under section 26-A for the assessment year 1949-50, was dismissal 
by the Income-tax Authorities as also by the Tribunal. The High Court, after 
an elaborate examination of the relevant provisions of the Act, including the Rules 
and the Forms, upheld the orders of the Department. ‘The conclusion of the Bench 
was in these terms :— 

E “ The sections of the Income-tax Act show that for the purpose of registration it is necessary that 
the firm should be constituted by an instrument of partnership and in my opinion the Rules read with 
sections 26 and 28 of the Act indicate that such a firm as is constituted under an instrument of part- 
nership should have been in existence during the account period and should not come into existence 
during the assessment year, and if it was not in existence during the account period it cannot be regis- 
tered aoa to affect the liabilities of the partners for income-tax accruing during the account 
period. 


The conclusion reached is correct, except, with all respect, for the observation 
that under section 26-A, it is necessary that the firm should be constituted ,“‘ by ” 
an instrument of partnership. ‘That is the leading judgment in the High Court of 
Punjab. It was followed by another Division Bench of that Court in the case of 
Padam Parshad Rattan Chand v. Commissioner of Income-tax, Delhi*, to the effect that “con- 
stituted under an instrument ” in section 26-A meant “‘ created or formed by a formal 
deed”. In this case, the business of the firm had started from April 1, 1947, but the 
Instrument of Partnership was executed on April 10, 1950. The application for 
registration was made in respect of the assessment year 1948-49. It is clear with 
reference to these dates that the Instrument of Partnership was not in existence either 
during the accounting year or even during the assessment year, and the Court, 
therefore, rightly held that the partnership could not be registered in respect of the 
assessment year; but they proceeded further to observe that there was no objection 
to the firm being treated as having been constituted under the Instrument as from 





1. (1956) 29 I.T.R. go3. 3. (1953) 24 I.T.R. 353, 361. 
2. (1957) 31 I.T.R. 903. 4. (1954) 25 I.T.R. 335. 
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the date of the Instrumént itself. The answer of the Court to the question posed, 
-was that the firm could be registered not in respect of the assessment year for which 
the application had been made, but with effect from the date of the Instrument. 
Apparently, the attention of the Court was not drawn to the Rules aforesaid, parti- 
-cularly, Rules 2 and 3, which require that the application has to be made before the 
assessment is completed and for a particular assessment year. More or less to the 
same effect, are two other Division Bench rulings of that High Court in Bery 
Engineering Co., Delhi v. Commissioner of Income-tax, Delhit, and Income-tax Commissioner, 
Delhi v. Messrs. Birdhi Chand Girdhari Lal?. In all these cases in the Punjab High 
‘Court, the deeds came into existence later than the accounting year or the assessment 
year, and therefore, could not have been registered. ‘The actual decisions in these 
«cases were correct, though there are obiter dicta to the effect that section 26-A 
requires that the firm should have been created or setup by an Instrument of 
Partnership. ° : 


In the Patna High Court, the very same question was discussed at great length 
by a Division Bench of that Court, presided over by Ramaswantfi, C.J., in the case 
of Khimji Walji G Co. v. Commissioner of Income-tax, Bihar and Orissa3. The learned 
‘Chief Justice, after an elaborate examination of the relevant provisions of the Act, 
-came to the conclusion in these terms :— 

“It is necessary for the purpose of registration under section 26-A that the partnership should 


‘be constituted by an instrument of partnership and that such a partnership as is constituted under 
-an Instrument of Partnership should have been in existence during the accounting year.” 


It is on the same lines as the leading judgment of the Punjab High Court.4 
“With reference to the dates given in the judgment, the decision’is right,.though, in 
this case also, the words “‘ constituted under ” have been construed us “‘ constituted 
‘by ”, without discussing the necessity for so amending the words of the statute, even 
.as in the Punjab High Court decisions. g : 


As a result of the above discussion, the conclusion is reasohably clear, that unless 
‘the partnership business was carried on in accordance with the terms of an Instru- 
‘ment of Partnership which was operative during the accounting year, it cannot 
be registered in respect of the following assessment year. As in*these cases, the 
partnership did not admittedly function under such a deed of partnership, the 
Department and the High Court were right in refusing registration., We would, 
therefore, dismiss these appeals but for different reasons to those given below. The 
‘respondent is entitled to his costs one set of hearing fees to be paid half and half by 
the appellants. j 


Hidayatullah, 7 —I have had the advantage of reading the judgment just de- 
livered by my brother, Sinha, J. I agree that section 26-A of the Indian Income- 
-tax Act must be read as itis. The words of the section, as they stand, are not mean- 
ningless, and in view of the decision in Commissioners for Special Purposes of the Income- 
tax v. Pemsel®, it is not possible to read for the expression “ constituted under ”’ the 
-words “constituted by ”. 

I entertain, however, some doubt as to whether the instrument sought to be 
‘registered, should be in existence in the accounting year, before registration can 
be claimed. There is nothing in the Act which says this specifically. My brother 
has reasoned from the contefits of the Act and the Rules that such a condition is 
implied. While I entertain some doubts, I am not prepared to record a dissent, 
more so as the Board of Revenue has issued instructions that all firms should be 
registered, whether the document under which they were constituted existed in 
the accounting year or not, provided the Income-tax Officer was satisfied about 
the genuineness of the firms. 

In the result, I agree that the appeals should be dismissed with costs. 








Appeals dismissed. 
1. (1955) 28 I.T.R. 227. 4. (1953) 24 I.T.R. 353. a 
2. (1955) 28 I.T.R. 280. 5. L.R. (1891) A.C. 351, 542. 


3. (1954) 25 I.T.R. 462, 470. 
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Present :—B. P. Smua, S. J. Imam, J. L. Kapur, A. K. SARKAR, K. SUBBA 
‘Rao anD M. HIDAYATULLAS, JJ. 


“Tahsildar Singh and another .. Appellants* 
n 
“The State of U. P. .. Respondent. 


Criminal Procedure Code (V of 1898), section 162—Scope and object—Right of accused as regards state- 
«menis made by wiiness to police during investigation—Limits. 


The object of the Legislature throughout has been to exclude the statement of a witness made 
-before thé police during. the investigation from being made use of at the trial for any purpose and 
.the amendments made from time to time were only intended to make clear the said object and to 
-dispel the cloud cast,on such Mtention. The Criminal Procedure Code of 1898 for the first time 
introduced.the said statement reduced to writing to be used for impeaching the credit of the witness 
in the manner provided by the Evidence Act. As the phraseology of the exception lent scope 
to defeat the purpose of the Legislature, by the Amending Act of 1923, the section was re-drafted 
„defining the limits of.the exception with precision so as to confine it only to contradict the witness 
in the mariner provided under section 145 of the Evidence Act. Both section 162 of the Criminal] 
Procedure Code and the Proviso.intended to serve primarily the same purpose, je, the interest of 
tthe accused. ; 


The Proviso to section 162 of the Code of Criminal Procedure only enables the accused to make 
.use of such statement to contradict a witness in the manner provided by section 145 of the Evidence 
„Act. It would be doing injustice to the language of the Proviso if the said statement be allowed to be 
-used for the’ purpose of cross-examining a witness within the meaning of the first part of section 145 
-of the Evidence Act, The word “‘cross-examination” in the last line of the first Proviso to section 
162 of the Code of .Crimipal Procedure cannot be understood to mean the entire gamut of cross- 
‘examination without reference.to thedimited scope of Proviso, but should be confined only to be 
-cross-examination by contradiction allowed by the said Proviso. (1) A statement in writing made 
by a witness before a Police Officer in the course of investigation can be used only to contradict his 
‘statement in the witness-box and for no other purpose : (2) Statements not reduced to writing by 
the Police Officer cannot be used for contradiction ; (3) Though a particular statement is not 
expressly recórded, ʻa statement that can be deemed to be part of that expressly recorded can be 
rused for contradictions not because it is an omission strictly so called but because it is deemed to 
form part of'the recorded statement ; (4) Such a fiction is permissible by construction only in 
the following three cases; (i) when a recital is necessarily implied from the recital or recitals 
‘found in the statement: (ii) a negative aspect of a positive recital in a statement and (iii) when 
the statement before the.Police and before the Court cannot stand together. It is for the trial 
„Judge to decide in each case, after comparing the part or parts of the statement recorded by the 
Police with that made in the witness-bOx, to give a ruling having regard to the aforesaid prin- 
ciples whether the recital intended to be used for contradiction satisfies the requirements of law. 


Per S. J. Imam and M. Hidayatullah, {F-—Relevant and material omissions in the statement to 
the Police amount to vital contradictions which can be established by cross-examination and con- 
‘fronting the witness with his previous statement. The words “to contradict him” appearing in sec- 
tion 145 of the Evidence Act must carry the same meaning as the words “to contradict such 
-witness” in section 162 of the.Code. If section 162 of the Code is construed to narrowly the right 
sit confers will cease to be any real protection to the accused and be an impediment to effective 
-cross-examination. 

` Appeal by Special Leave from the Judgment and Order dated the 1rth 
‘September, 1957, of the Allahabad High Court in Criminal Appeal No. 1 388 of 
1956 and Referred Trial. No. 133 of 1956, arising oufof the Judgment and Order 
‘dated the 8th September, 1956, of the Court of the Additional Sessions Judge at 


Etawah in Sessions Trial Nos. 83 and 109 of 1955. 


Jai Gopal Sethi, Senior Advocate, (R. L. Kohli, Advocate, with him), for 
Appellants. ; 


S. P. Sinha, Senior Advocate, (G. C. Mathur and G. N. Dikshit, Advocates, with 
him), for Respondent. . 
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The Court delivered the following Judgments : 

Subba Rao, F. (on behalf of Bimself B. P. Sinha, J. L. Kapur and A. -K. 
Sarkar, FF-)—This appeal by Special Leave raises the question of construction 
of section 162, Code of Criminal Procedure. On June 16, 1954, one Ram Sanehi 
Mallah of Nayapura gave a dinner at his home and a large number of his friends 
attended it. After the dinner, at about 9 P.M., a music performance was giver. 
in front of the house of Ram Sanehi’s neighbour, Ram Sarup. About 35.or 40 
guests assembled in front of Ram Sarup’s platform to hear the music. The prose- 
cution case is that a large number of persons armed with fire-arms suddenly 
appeared near a well’situated on the southern side of the house of Ram Sarup and 
opened fire which resulted in the death of Natthi, Bharat Singh and Saktu, and 
injuries to six persons, namely, Nasari, Bankey, Khem Singh, Bal Kishen, Misaji: 
Lal and Nathu. 


The topography of the locality where the incident took place is given in the 
two site-plans, Exhibit B-57 and Exhibit P-128. It appears from the plans that the 
house of Ram Sarup faces west, and directly in front of the maii? door of his house 
is a platform ; to the south-west of the platform, about 25 paces away, is a well 
with a platform of 3 feet in height and about 13 feet in width around it ; and to the 
west of the platform in front of Ram Sarup’s house the audience were seated. 

The prosecution version of the sequence of events that took place on that fatal 
night is as follows. After the dinner, there was a music performance in front of the 
platform of Ram Sarup’s house and a number of persons assembled there to hear 
the music. Saktu played on the Majeera while Nathu was singing. It was a full- 
moon night and there were also a gas lamp and several lanterns. Bankty and Asa- 
Ram placed their guns on a cot close to the platform and Bharat Singh was sitting’ 
on that cot. While Bankey was among the audience, Asa Ram was still taking 
his dinner inside the house. At about 9 P.M., the” accused along with 75 or 20 
persons arrived from an eastern lane, stood behind the well, . shouted that no one 
should run away and advanced northward from the well firing shots. Natthi and: 
Saktu were hit and both of them died on the spot. Bharat Singh, who was also. 
hit, ran northward and was pursued by some of the culprits and was shot dead in. 
front of Bankey’s house shown in the plan. Bankey, who was also shot at and! 
injured, took up Asa Ram’s gun and went up to the roof of Ram Sarup’s house: 
wherefrom he fired shots at the dacoits, who were retreating. Asa Ram, who was. 
luckily inside the house taking his dinner, ran up to the roof of Ram Sarup’s house 
and saw the occurrence from over the parapet. The culprits turned over the dead-. . 
bodies of Saktu, Natthi and Bharat Singh and, on seeing Bharat Singh’s face, they 
exclaimed that Asa Ram was killed. Thereafter, they proceeded northward, passed’ 
through the corner of Ram Sarup’s house and disappeared in the direction of the: 
Chambal. They also carried away Bankey’s gun which was on the cot. 


The motive for the offence is stated thus: The culprits were members of a 
notorious gang called the Man Singh’s gang, who, it is alleged, were responsible 
for many murders and dacoities in and about the aforesaid locality. That gang 
wasin league with another gang known as Charna’s gang operating in the same 
region. Asa Ran and Bankey had acted as informers against Charna’s gang, and 
this information led to the.killing of Charna. Man Singh’s gang wanted to take 
vengeance on the said two persons ; and, having got the information that the said 
two persons would be at the music party on that fateful night, they organised the 
raid with a view to do away with Asa Ram and Bankey. . ; 


Out of the nine accused committed to the Sessions, the learned Session Judge 
acquitted seven, convicted Tahsildar Singh and Shyama Mallah under 14 charges. 
and awarded them various sentences, including the sentence of death. Before the 
learned Session Judge, Tahsildar Singh took a palpably false plea that he was not 
Tahsildar Singh but was Bhanwar Singh, and much of the time *of the learned 
Sessions Judge was taken to examine the case of the prosecution that the accused 
was really Tahsildar Singh, sonjof Man Singh. The other accused, Shyama Mallah,,. 
though made a statement before the Sub-Divisional Magistrate admitting some.. 
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facts, which were only exculpatory in nature, denied the commission of the offence 
before the committing Magistrate and before she learned Session Judge. As many 
as eight eye-witnesses described the events in detail and clearly stated that both the 
accused took part in the incident. When one of the witness, Bankey (P.W. 30), 
was in the witness-box, the learned counsel for the accused put to him the follow- 
ing two questions in cross-examination : 

1.‘ “Did you state to the investigating officer that the gang rolled the dead bodies of Natthi, 
Saktu and Bharat Singh, and scrutinise them and did you tell him that the face of Asa Ram 
resembled that of the deceased Bharat Singh ?” 


2. “Did you state to the investigating officer about the presence of the gas lantern?” 


In regard to the first question, the learned Sessions Judge made the following 
note : 


e ° e 
e “The cross-examining counsel was asked to show the law which entitles him to put this ques- 


tion. He is unable to show agy law. I, therefore, do not permit the question to be put unless I 
am satisfied.” ° ' 


In respect of the second question, the following note is made : 


‘He is also unable to show any law entitling him to put this question. I will permit him to 
put it if he satisfies me about it.” ° 


It appears from the deposition that no other question on the basis of the statement 
made before the police was put to this witness. After his evidence was closed, the 
learned Judge delivered a considered order giving his reasons}for disallowing the 
said two questions. The relevant part of the order reads: ` 


“ Therefore ‘if there is no contradiction between his evidence in Court and his recorded state- 
ment in the diary, the latter cannot be used at all. Ifa witness deposes in Court that a' certain 
fact existed but had stated under section 161, Criminal Procedure Code, cither that that fact had 
not existed or that the reverse and irreconcilable fact had existed, it is a case of conflict between the 
deposition in the Court ånd the statement under section 161, Criminal Procedure Code and the 
latter can be used the contradict the former. But if he had not stated under section 161 anything 
about the fact, there is no conflict and the statement cannot be used to contradict him. In some 
cases an omission in the statement under section 161 may amount to contradiction of the deposition 
in Court ; they arë the cases where what is actually stated is irreconcilable with what is omitted 
and impliedly negatives its existence.” 


It is enough to notice at this stage that the learned Sessions Judge did not by the 
said order rule that no omission in the statement made under section 161 of the 
Code of Criminal Procedure can be put to a witness, but stated that only an omis- 
sion which is irreconcilable with what is stated in evidence can be put to a witness. 
The said two omissions were not put to any of the other witnesses except to one to 
whom only one of the said omissions was put. No other omissions were put in the 
cross-examination either to P.W. 30 or to any other witness. The learned Sessions. 
Judge on a consideration of the voluminous evidence in the case held that the guilt 
was brought home to the said two accused and convicted them as aforesaid, 
Tahsildar Singh and Shyama Mallah preferred two separate appeals to the High. 
Court against their convictions and sentences. The two appeals were heard along 
with the reference made by the learned Sessions Judge under section 374 of the Code 
of Criminal Procedure for the confirmation of the sentence of death awarded 
. to the appellants. The learned Judges of the Hifh Court, after reviewing the 
entire evidence over again, accepted the findings of the learned Sessions Judge and 
confirmed the convictions and sentences passed on the appellants. Before the High 
Court a petition was filed by the appellants alleging that the learned Sessions Judge 
did not allow the counsel for defence to put omissions amounting to material con- 
tradictions to the eye-witnesses and therefore the said eye-witnesses should be sum- 
moned so that the said questions might be put to them. That petition was filed on. 
Ist May, 1957, and on goth July, 1957, after the argument in the appeal was 
closed, the petition was dismissed. resumably, no attempt was made to press this 
application either before the appeals were taken up for argument or during the 
course of the argument ; but the question raised in the petition was considered by 
the learned Judges of the High Court in their judgment. The judgment discloses 
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that the learned counsel appearing for the appellants argued before the High Court 
that the learned Sessions Judge wrougly disallowed the aforesaid two questions, and 
the learned Judges, conceding that those two questions should have been allowed, 
held that the accused were not prejudiced by the said fact. They justified their 
conclusion by the following reasons : 


“We did so because among other reasons we decided to ignore these two circumstances and tu 
base our findings on matters of greater certainty, namely, the fact of the miscreants firing while 
advancing, passing in front of Ram Swarup’s platform and taking away Bankey’s gun from the cot, 
movements which brought them close to the eye-witnesses and thereby gave the witnesses an un- 
mistakable opportunity of seeing their faces in the light of the lanterns and the full moon. These 
factors made recognition by witnesses independent of any gas lantern or any scrutiny of the dead 

. bodies, so that these matters ceased to be of any real consequence and therefore made the summon- 
‘ing of the eye-witnesses before us quite unnecessary.” . 
In the result, they dismissed the appeals. The present appeal is by Special Leav 
filed against the judgment of the High Court. . 


Learned counsel for the appellants raised before Ñs the dollowing points : 
(1) (a). Section 162 of the Code of Criminal Procedure by its own operation 
attracts the provisions of section 145 of the Evidence Act and under the latter section 
the whole vista of cross-examination on the basis of the previous statement in writing 
made by the witnesses before the police is open to the accused; to illustrate the con- 
tention : a witness can be asked whether he made a particular ståtement before the 
police officer ; if he says “yes”, the said assertion can be contradicted by putting 
to him an earlier statement which does not contain such a statement. (1) (b). The 
word “contradiction” is of such wide connotation that it takes in al] material 
omissions and a Court can decide whether there is one such omission as to amount 
to contradiction only after the question is put, answered and the relevant statement 
or part of it is marked, and, therefore, no attempt should be made to evolve a work- 
able-principle, but the question must be. left at large to be decided by the Judge 
concerned on the facts of each case. (2). The High Court.erred in holding that 
„only two questions were intended to be put in cross-examination to the prosecution 
witnesses whereas the advocate for the accused intended to put to the witnesses 
many other omissions to establish that there was development inthe prosecution 
case from: time to time but refrained from doing so in obedience to the considered 
order made by the learned Sessions Judge. (3). Even if only two qu¢stions were 
illegally disallowed, as it was not possible to predicate the possible effect of the cross- 
examination of the witnesses on the basis of their answers to the said questions on 
their reliability, it should be held that the accused had no opportunity to have an 
.effective cross-examination of the witnesses and therefore they had no fair trial. 
(4). The learned Judges committed an illegality in testing the credibility of the 
witnesses other than the witness who gave the first information report by the contents 
-of the said report. 


The arguments of the learned counsel for the respondent in respect of each of 
the said contentions will be considered, in their appropriate places, 


We shall proceed to consider the contentions of the learned counsel for the 
appellants in the order in which they were addressed : + 


Re. (1) (a): Diverse anfi conflicting views were expressed by Courts on the 
interpretation of section 162 of the Code of Criminal Procedure. A historic retros- 
pect of the section will be useful to appreciate its content. The earliest Code is that 
of 1872 and the latest amendment is that of 1955. Formerly Criminal Procedure 
‘Code for Courts in the Presidency towns and those in the mofussil were not the 
same. Criminal Procedure Code, 1882 (X of 1882) consolidated the earlier Acts 
and prescribed a uniform law to all Courts in India. It was superseded by Act V 
of 1898 and substantial changes were made hy Act XVIII of 1923. Since then 
the Code stands amended from time to time by many other Acts. The latest 
amendments were made by Act XXVI of 1955 which received the assent of the 
President on 1oth August, 1955, and by notification issued by the Central 
‘Government its provisions came into force on and from ist January, 1956. We 
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are not concerned in this case with the Amending Act of 1955, but only with the 


"+ Act as it stood before the amendment of 1955. 


In Act X of 1872 the section corresponding to the present section 162 was 
section 119, which read : 
“ An officer in charge of a Police-station, or other Police-officer making an investigation, may 


examine orally any person supposed to be acquainted with the facts and circumstances of the case, 
and may reduce into writing any statement made by the person so examined. 


Such person shall be bound to answer all questions relating to such case, put to him by such 
officer, other than questions criminating himself, 


No statement so reduced into writing shall be signed by the person making it, nor shall it be 
treated as -part of the record or used as evidence.” 


This section senables a Police-officer to elicit information from persons supposed 
to be acquainted with facts, and permits him to reduce into writing the answers 
given by such persons, bat excludes the said statement from being treated as part 
of the record or used as evidence. Act X of 1882 divided the aforesaid section 119 


-into two sections and numbered them as sections 161 and 162, which read : 


Section 161.— Any Police-officer making an investigation under this Chapter may examine oraily 
any person supposed to be acquainted with the facts and circumstances of the case, and may reduce 
into writing any statement made by the person so examined. 


Such person shall be bound to answer truly all questions relating to such case put to him by such 
officer, other than questions the answers to which would have a tendency to expose him to a criminal 
charge or to a penalty or forfeiture.” 


Section 162.—‘* No statement, other than a dying declaration, made by any person to a Police- 
officer in the course of an investigation under this Chapter shall, if reduced to writing, ‘be signed by 
the person making it, or be used as evidence against the accused. 


Nothing in this section shall be deemed to affect the provisions of section 27 of the Indian 


. Evidence Act, 1872.” . 


The first two paragraphs of section 119 of Act X of 1872 with slight modifications 
not relevant for the present purpose constituted the corresponding paragraphs of 
section 161 of Agt X of 1882 ; and the third paragraph of section 119 of the former 
Act, with some changes, was made section 162 of the latter Act. There was not much 
difference between the third paragraph of section 119 of the Act of 1872 and section 
162 of the Act of 1882, except that in the latter Act, it was made clear that the prohi- 
bition did not apply to a dying declaration or affect the provisions of section 27 
of the Indian Evidence Act, 1872. The Code of 1898 did not make any change in 
section 161, nor did it introduce any substantial change in the body of section 162 
except taking away the exception in regard to the dying declaration from it and 
putting it in the second clause of that section. But section 162 was amended by 
Act V of 1898 and the amended section read : 

“ {1} No statement made by any person to a Police-officer in the course of an investigation 


under this Chapter shall, if taken down in writing, be signed by the person making it, nor shall such 
writing be used as evidence : 


Provided that, when any witness is called for the prosecution whose statement has been taken 
down in writing as aforesaid, the Court shall, on the request of the accused, refer to such writing, and 
may then, ifthe Court thinks it expedient in the interests of justice, direct that the accused be furnished 
with a copy thereof ; and such statement may be used to impeach the credit of such witness in manner 
provided by the Indian Evidence Act, 1872. 


(2) Nothing in this section shall be deemed to apply to any statement falling within the pro- 
visions of section 32, clause (1), of the Indian Evidence Act, 1872.” 


For the first time the proviso to section 162 introduced néw elements, namely : 
(i) The right of the accused to request the Court to refer to the statement of a witness 
reduced to writing ; (ii) a duty cast en the Court to refer to such writing; (iii) dis- 
cretion conferred on the Court in tbe interests of justice to direct that the accused 
be furnished with a copy of the statement ; and (iv) demarcating the field within 
which such statements can be used, namely, to impeach the credit of the witness 
jn the manner provided by the Indian Evidence Act, 1872. From the standpoint 
of the accused, this was an improvement on the corresponding sections of the earlier 
: s 
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Codes, for whereas the earlier Codegenacted a complete bar against the use of such 

statements in evidence, this Code enabled the accused, subject to the limitations ` 
mentioned therein, to make use of them to impeach the credit of a witness in the 

manner provided by the Indian Evidence Act. On the basis of the terms of section 

162 of Act V of 1896, two rival contentions were raised before the Courts. It was 

argued for the prosecution that on the strength of section 157 of the Evidence Act, 

the right of the prosecution to prove any oral statement to contradict the testimony 

of any witness under that section was not taken away by section 162 of the Code of 
Criminal Procedure which only provided that the writing shall not be used as evi- 

dence. On the other hand, it was contended on behalf of the accused that when the 

statement of a witness was admittedly reduced into writing, it would be unreasonable 

to’ allow any oral evidence of the statement to be given when the writing containing 

the statement could not be proved. The judgment of Hosain, J., in the case of 
Rustom v. King-Emperor! and the decisions in Fanindra Nath Banerjee v. Emperor®, 

King-Emperor v. Nilakanta® and Muthukumaraswami Pillai w. King Emperor* represent 

one side of the question, and the judgment of Knox, J., in Rustom v. King-Emperor* 

and the observations of Beaman, J., in Emperor v. Narayan® represent the other 

side. A Division Bench of the Bombay High Court in Emperor v. Hanmaraddi Bin 

Ramaraddi®, after noticing the aforesaid decisions on the question, ruled that the 

Police-officer could be allowed to depose to what the witness had stated to him in 

the investigation for the purpose of corroborating what the witness had said at the 

trial. In that context, Shah, J., observed at page 66: 


“ The point is not free from difficulty which is sufficiently reflected in the diversity of judicial 
opinions bearing on the question.” i 


Presumably, in view of the aforesaid conflict, to make the legislative intention 
clear the section was amended by Act XVIII of -1923. Section 162 as amended 
. by the aforesaid Act reads : weet 


“ (1) No statement made by any person to a Police-officer in the course of an investigation 
under this Chapter shall, if reduced into writing, be signed by the person making it; nor shall any 
such statement or any record thereof, whether in a police-diary or otherwise, or any part of such 
statement or record, be used for any purpose (save as hereinafter provided) at &ny inquiry or trial 
in respect of any offence under investigation at the time when such statement was made: 


Provided that, when any witness is called for the prosecution in such inquiry ‘or trial whose 
statement has been reduced into writing as aforesaid, the Court shall, on the request of the accused, 
refer to such writing and direct that the accused be furnished with a copy, thereof, in order that any 
part of such statement, if duly proved, may be used to contradict such witness in the manner provi- * 
ded by section 145 of the Indian Evidence Act, 1872. When any part of such statement isso, used, 
any part thereof may also be used in the re-examination of such witness, but for the purpose only 
of explaining any matter referred to in his cross-examination: 


Provided, further that, if the Court is of opinion that any part of any such statement is not 


ry 


relevant to the subject-matter of the inquiry or trial or that its disclosure to the accused is not 


essential in the interests of justice and is inexpedient in the public interests, it shall record such 
opinion (but not the reasons therefor) and shall exclude such part from the copy of the statement 
furnished to the accused.”’ 


Sub-section (1) of the substituted section attempted to steer clear of the afore- 
said conflicts and avoid other difficultiés by the following ways : (a) Prohibited the 
use of the statement, both oral and that reduced into writing, from being used for 
any purpose at any inquiry or trial in respect of any offence under investigation; 
(b) while the earlier section enabled the accused to make use of it to impeach the 
credit of a witness in the manner provided by the Indian Evidence Act, 1872, the 
new section enabled him only to use it to contradict the witness in the manner 
provided by section 145 of the said Act; (c) the said statement could also be used 
for the purpose of only explaining any matter referred tp in his cross-examination; 
and (d) while under the old section a discretion was vested in the Court in the 
matter of furnishing the accused with a copy of an earlier statement'of a prosecution 


a 


1. (1910) 7 A.L.J. 468. 4. (1912) I.L.R. 35 Mad. 397. 
2. (1908) I.L.R. 36 Cal. 281. 5. (1907) LL.R. 32 Bom. 111. 
3. (1912) LL-R. 35 Mad. 247 :22 M.LJ. 490. ,6. (1915) LL.R. 39 Bom. 58. 
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‘witness, under the amended section, subject to the second proviso, a duty was cast 
* upon the Court, if a request was made to it by the accused, to direct that the accused 
be furnished with a copy thereof. The effect of the amendment was that the loop- 
holes which enabled the use of the statement made before the police in a trial were 
plugged and the only exception made was to enable the accused to use the statement 
‘of a witness reduced into writing for a limited purpose, namely, in the manner provi- 
ded by section 145 of the Indian Evidence Act, 1872, and the prosecution only for 
explaining the matter referred to in his cross-examination. The scope of the limited 
use also was clarified. Under the old section the statement was permitted to be 
used to impeach the credit of a witness in the manner provided by the Indian 
Evidence Act ; under the said Act, the credit of a witness could be impeached 
either under section 145 or under section 1 55 (3). While the former section enahles 
a witness to be cross-examined as to a previous statement made by him in writing 
‘without such writing being shown to him, the latter section permits the discrediting 
of the witness by proof o&his previous statement by independent évidence. If a 
statement in writing could be used to discredit a witness in the manner provided 
by those two sections, the purpose of the Legislature would be defeated. Presumably 
in realisation of this unexpected consequence, the Legislature in the amendment 
made it clear that the said statement can only be used to contradict a witness in 
the manner provided by section 145 of the Evidence Act. By Act II of 1945, the 

following sub-section (3) was added to section 161 : 
“The Police-officer may reduce into writing any statement made to him in the course of an 


examination under this section, and if he does so, he shall make a separate record of the statement 
of each person whose statement he records.” 


This sub-section restored the practice obtaining before the year 1923 with a view 
to discourage the practice adopted by some of the Police-officers of taking a 
condensed version of the statements of all the witnesses or a precis of what each 
witness said. ‘It ig riot necessary to notice in detail the changes made in section 162 
‘by Act XXVI of 1955 except to point out that under the amendment the prosce- 
cution is also allowed to use the statement to contradict a witness with the per- 
mission of the-Gourt and that in view of the shortened committal procedure 
iprescribed, copies of the statements of the prosecution witnesses made before the 
‘police duripg investigation are made available by the police to the accused before 
the commencement of the inquiry or trial. The consideration of the provisions of 
the latest amending Act need not detain us, for the present case falls to be decided 
under the Act as it stood before that amendment. 


It is therefore, seen that the object of the Legislature throughout has been to 
exclude the statement of a witness made before the police during the investigation 
from being made use of at the trial for any purpose, and the amendments made from 
time to time were only intended to make clear the said object and to dispel the cloud 
cast on such intention. The Act of 1898 for the first time introduced an exception 
enabling the said statement reduced to writing to be used for impeaching the credit 
‘of the witness in the manner provided by the Evidence Act. As the phraseology of 
the exception lent scope to defeat the purpose ofthe Legisiature, by the Amendment 
Act of 1923, the section was redrafted defining the limits of the exception with pre- 
cision so as to confine it only to contradict the witnessiin the manner provided under 
section 145 of the Evidence Act. If one could guess the intention of the Legislature 
in framing the section in the manner it did in 1923, it would be apparent that 
it was to protect the accused against the user of the statements. of witnesses made 
‘before the police during investigation at the trial presumably on the assumption 
that the said statements were not made under circumstances inspiring confidence. 
Both the section and the proviso intended to serve primarily the same purpose, 7.¢., 
the interest of the accused. 


Braund, 4s in Emperor v. Aftab Mohd. Khan! gave the purpose of section 162 
thus at page 299 : 
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“As it seems to us it is to protect accused persons from being prejudiced by statements made 
to Police-officers who by reason of the fact ¢hat an investigation is known to be on foot at the time, 
the statement is made, may bein a position to influence the maker of it and, on the other hand, to- 
protect accused. persons from the prejudice at the hands of persons who in the knowledge that an. 
investigation has already started, are prepared to tell untruths.” 


A Division Bench of the Nagpur High Court in Baliram Tikaram Marathe v.. 
Emperor? expressed a similar idea in regard to the object underlying the section, 
at page 5, thus: 

“The object of the section is to protect the accused both against over-zealous Police-officers. 
and untruthful witnesses.” 
The Judicial Committee in Pakala Narayana Swami v. The King-Emperor® found 
another object underlying the section when they said at page 78 : i 

“If one had to guess at the intention of the Legislature in framing a sectioh in the words 
used, one would suppose that they had in mind to encourage the free disclosure of informationor 
to protect the person making the statement from a supposed unreliability of Police testimony as 
to alleged statements or both.” ° 
Section 162 with its proviso, if construed in the manner which we will indicate 
at the later stage of the judgment, clearly achieves the said’ objects. 


The learned counsel’s first argument is based upon the words “in the manner 
provided by section 145 of the Indian Evidence Act, 1872’ found: in section 162 
of the Code of Criminal Procedure. Section 145 of the Evidence Act,. it is said, 
empowers the accused to put all relevant questions to a witness before his attention 
is called to those parts of the writing with a view to contradict him. Jn support 
of this contention reliance is placed upon the judgment of this Court in' Bhagwan: 
Singh v. The State of Punjab®. Bose, J., describes the procedure to be followed to 
contradict a witness under section 145 of the Evidence Act thus at page 819 = 


“Resort to section 145 would only be necessary if the witness denies that he made thé former state- 
ment. In that event, it would be necessary to prove that he did, and if the former statement was reduced 
to writing, then section 145 requires that his attention must be drawn to these parts which are to be 
used for contradiction. But that position does not arise when the witness admits the former state- 
ment. In such a case all that is necessary is to look to the former statement of which no further proof 
is necessary because of the admission that it was made.” 


It is unnecessary to refer to other cases wherein a similar procedure is suggested: 
for putting questions under section 145 of the Indian Evidence Act, for the saidi 
decision of this Court and similar decisions were not considering the procedure in a 
case where the statement in writing was intended to be used for contradiction under 
section 162 of the Code of Criminal Procedure. Section 145 of the Evidence Act 
is in two parts: the first part enables the accused to cross-examine a witness as: to 
previous statement made by him in writing or reduced to writing without such 
writing being shown to him; the second part deals with a situation where the 
cross-examination assumes the shape of contradiction : in other words, both parts 
deal with cross-examination ; the first part with cross-examination other than by 
way of contradiction, and the second with cross-examination by way of contra- 
diction only. The procedure prescribed is that, if it is intended to contradict a 
witness by the writing, his attention must, before the writing can be proved, be-called: 
to those parts of it which are te be used for the purpose of contradicting him. The 
* proviso to section 162 of the Code of Criminal Procedure only enables the accused to: 
make use of such statement to contradict a witness in the manner provided by section 
145 of the Evidence Act. It would be doing violence to the language of the proviso if 
the said statemient be allowed to be used for the purpose of cross-examining a witness: 
within the meaning of the first part of section 145 of the Evidence Act. Nor are 
we impressed by the argument that it would not be possible to invoke the second 
part of section 145 of the Evidence Act without putting relevant questions under 
the first part thereof. The difficulty is: more imaginary than real. The second part 





1. ALR. 1945 Nag.1 (5). 3. (1952) S.C.J. 284 : (1952) 1 M.L.J- 
2. (1939) L.R. 66 I.A. 66 (78): (1939) 1 816: (1952) S.C.R. 812 (819).. 
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of section 145 of the Evidence Act clearly indicates the simple procedure to be 
followed. To illustrate : A says in the witness-lox that B stabbed G; before the- 
police he had stated that D stabbed C. His attention can be drawn to that part 
of the statement made before the police which contradicts his statement in the 
witness-box. If he admits his previous statement, no further proof is necessary ; 
if tie does not admit, the practice generally followed is to admit it subject to proof 
by the Police-officer. On the other hand, the procedure suggested by the learned 
counsel may be illustrated thus: If the witness is asked “did you say before the 
Police-officer that you saw a gas-light?” and he answers “‘yes”, then the statement 
which does not contain such recital is put to him as contradiction. This procedure 
involves two fallacies : one is, it enables the accused to elicit by a process of cross- 
examination what the witness stated before the Police-officer. Ifa Police-officer 
did not make a record of a witness’ statement, his entire statement could not be 
used for any purpose, whereas if a Police-officer recorded a few sentences, by this. 
process of cross-examinatign, the witnesses’ oral statement could be brought on. 
record. This procddure, therefore, contravenes the express provision of section 162, 
of the Code. The second fallacy is that by the illustration given by the learned. 
counsel for the appellants there is no self-contradiction of the primary statement 
made in the witness-box, for the witness has yet not made on the stand any assertion 
at all which can serve as the basis. The contradiction, under the section, should be 
between what a witness asserted in the witness-box and what he stated before the 
Police-officer, and not between what he said he had stated before the Police-officer 
and what he actually made before him. In sucha case the question could not be 
put at all : only questions to contradict can be put and the question here posed does 
not contradict ; it leads to an answer which is contradicted by the police statement. 
This argument. of the learned counsel based upon section 145 of the Evidence Act 
is, therefore, not of any relevance in considering the express provisions of section. 
162 of the Code of. Griminal Procedure. 


This leads us to the main question in the case, z.¢., the interpretation of section: 
162 of the Gode of Criminal Procedure. The cardinal rule of construction of the 
provisions of a seetion wit., a proviso is succinctly stated in Maxwell’s ‘“Interpre-. 
tation of Statutes,” 1oth edition., at page 162, thus: 


“ The propér course is to apply the broad general rule of construction, which is that a section 
or enactment must be construed as a whole, each portion throwing light if need be on the rest. 


- — The true principle undoubtedly is, that the sound interpretation and meaning of the statute, on. 
a view of the enacting clause, saving clause, and proviso, taken and construed together is to prevail.” 


Unless the words are clear, the Court should not so construe the proviso as to 
attribute an intention to the Legislature to give with one hand and take away with 
another, To put it in other words, a sincere attempt should be made to reconcile 
the enacting clause and the proviso and to avoid repugnancy between the two. 


As the words in the section declare the intention of the Legislature, we shall 
now proceed to construe the section giving the words used therein their natural 
and ordinary sense. 


The object of the main section as the history of itg legislation shows and the 
decided cases indicate is to impose a general bar against the use of statement made 
before the police and the enacting clause in clear terms says that no statement made 
by any person to a Police-officer or any record thereof, or any part of such statement 
or record, be used for any purpose. The words are clear and unambiguous. The 
proviso engrafts an exception on the general prohibition and that is, the said state- 
ment in writing may be used to contradict a witness in the manner provided by 
section 145 of the Evidence Act. We have already noticed from the history of the 
section that the enacting clause was emainly intended to protect the interests of 
accused. At the state of investigation, .statements of witnesses are taken in a 
haphazard manner. The Police-officer in the course of his investigation finds him- 

‘self more often in the midst of an excited crowd and babel of voices raised all round. 
In such an atmosphere, unlike that in a Court of Law, he is expected to hear the 
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statements of witnesses and record separately the statement of each one of them. 
«Generally he records only a summary of the statements which appear to him ‘to be 
relevant. ‘These statements are, therefore, only a summary of what a witness says 
and very often perfunctory. Indeed, in view of the aforesaid facts, there is a statutory 
;prohibition against .Police-officers taking the signature of the person making the 
statement, indicating thereby that the statement is not intended to be binding on'the 
‘witness or an assurance by him that it is a correct statement. : 

At the same time, it being the earliest record of the statement of a witness, 
‘soon after the incident, any contradiction found therein would be of immense help 
to an accused to discredit the testimony of a witness making the statement. The 
section was, therefore, conceived in an attempt to find a happy ota media, namely, 


. “while it enacts an absolute bar against the statement made before a Police-officer 


-being used for any purpoge whatsoever, it enables the accused to rely upon it for 
a limited purpose of contradicting a witness in the manner provided by sectione145 
of the Evidence Act by drawing his attention to parts of the statement intended for 
contradiction. It cannot be used for corroboration of a prosecution or a defence 
witness or even a Court witness. Nor can it be used for contradicting a defence 
or a Court witness. Shortly stated, there is a general bar against its use subject 
to a limited exception in the interest of the accused, and the exception cannot 
‘obviously be used to cross the bar. 


If the provisions of the section are construed in the aforesaid background, much 
“of the difficulty raised disappears. Looking at the express words used in the section 
two sets of words stand out prominently which afford the key. to the intention of the 
‘Legislature. They are: “statement in writing ”, and “ to contradict”. ‘“State- 
ment” in its dictionary meaning is the act of stating or reciting. Prima‘facie a 
‘statement cannot take in an omission. A statement cannot include that which is 
not stated. But very often to make a statement sensible or self-consistent,-it becomes 
necessary to imply words which are not actually in the staterhent. Though some- 
thing is not expressly stated, it is necessarily implied from what is directly or expressly 
‘stated. To illustrate : ‘A’ made a statement previously that he saw ‘ B’ stabbing 
* C? to death ; but before the Court he deposed that he saw ‘B’ end ‘ D’ stabbing 
‘GC’ to death : the Court can imply the word “ only ” after ‘B’ in the, statement 
before the police. Sometimes a positive statement may have a negative aspect 
“and a negative one a positive aspect. Take an extreme example: if a witness states 
that a man is dark, it also means that he is not fair. Though the statement 
made describes positively the colour of a skin, it is implicit in that statement itself 
that it is not of any other colour. Further, there are occasions when we come. 
across two statements made by the same person at different times and both of them 
‘cannot stand or co-exist. There is an inherent repugnancy between the two and, 
therefore, if one is true, the other must be false. On one occasion a person says that 
‘when he entered the room, he saw ‘ A’ shooting ‘ B’ dead with a gun ; on another 
“occasion the same person says that when he entered the room he saw ‘ C’ stabbing 
‘B?’ dead: both the statements obviously cannot stand together, for, if the first 
statement is true, the second is false and vice versa. ‘The doctrine of recital by neces- 
sary implication, the concept of the negative or the positive aspect of the same 
recital, and the principle of jnherent repugnancy, may in one sense rest on omissions, 
but, by construction, the said omissions must be deemed to be part of the statement 
in writing. Such omissions are not really omissions strictly so called and the state- 
ment must be deemed to contain them by implication. A statement, therefore, in 
our view, not only includes what is expressly stated therein, but also what is neces- 
sarily implied therefrom. 
“ Contradict”? according to the Oxford Dictionary means to affirm to the 
‘contrary. Section 145 of the Evidence Act indicates the manner in which contra- 
diction is brought out. The cross-examininy counsel shall put the part or parts 
of the statement which affirms the contrary to what is stated in evidence. This 
indicates that there is something in writing which can be set against another statement 
made in evidence. If the statement before the Police-officer—in the sense we have’ 
indicated—and the statement in the evidence before the Court are so inconsistent 
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or irreconcilable with each other that both of them cannot co-exist, it may be said 


.that one contradicts the other. . 


It is broadly contended that a statement includes all omissions which are material 
and are such as a witness is expected to say in the normal course. This contention 
ignores the intention of the legislature expressed in section 162 of the Code and the 
nature of the non-evidentiary value of such a statement, except for the limited 
purpose of contradiction.’ Unrecorded statement is completely excluded. But 
recorded one is used for a specified purpose. The record of a statement, however 
perfunctory, is assumed to give a sufficient guaranteg to the correctess of the state- 
ment made, but if words not recorded are brought in by some fiction, the object 
of the section would be defeated. By that process, if a part of a stateraent is recorded, 
what was not stated could go in on the sly in the name of contradiction, whereas 
if the entire sfatement was not recorded, it would be excluded. By doing so, we 
wotld be circumventing the section by ignoring the only safeguard imposed by the 
legislature, viz., thet the statement should: have been recorded. 


We have already pointed out that under the amending Act of 1955, the prose- 
cution is also allowed to use the statement to contradict a witness with the permission 
ef the Court. If construction of the section as suggested by the learned counsel 
for the appellants be accepted, the prosecution would be able to bring out in the 
cross-examination facts stated by a witness before a Police-officer but not recorded 
and facts omitted to be stated by him before the said officer. This result is not 
decisive on the question of construction, but indicates the unexpected repercussions 
of the argument advanced to the prejudice of the accused. 


As section 162 of the Code of Criminal Procedure enables the prosecution in the 
re-examination to rely. upon any part of the statement used by the defence to con- 
tradict a witness, it is contended that the construction of the section accepted by us 
would lead to’an anomaly, namely, that the accused cannot ask the witness a single 
question, which does not amount to contradiction whereas the prosecution, taking 


. advantage of a single contradiction relied upon by the accused, can re-examine 


the witness in regard to any matter referred to in his cross-examination, whether 
it amounts,to a contradiction,or not. I do not think there is any anomaly in the 
situation. Section 145 of the Evidence Act deals with cross-examination in respect 
of a previous statement made by the witness. One of the modes of cross-examination 
is by contradicting the witness by referring him to those parts of the writing which 
are inconsistent with his present evidence. Section 162, while confining the right 
to the accused to cross-examine the witness in the said manner, enables the prose- 
cution to re-examine the witness to explain the matters referred to in the cross- 
examination. This enables the prosecution to explain the alleged contradiction 
by pointing out that if a part of the statement used to contradict be read in the con- 
text of any other part, it would give a different meaning ; and if so read, it would 
explain away the alleged contradiction. We think that the word “ cross-exami- 
nation ” in the last line of the first proviso to section 162 of the Code of Criminal 
Procedure cannot be understood to mean the entire gamut of cross-examination 
without reference to the limited scope of the proviso, but should be confined only to 
the cross-examination by contradiction allowed by the said proviso. 


The conflict of judicial opinion on this question is reflected in the decisions of 
different High Courts in this country. One of the views is tersely put by Burn, 
J., in In re Ponnusami Chetty1, at page 476 : 

“ Whether it is considered as a question of logic or language, “ omission”’ and “ contradiction ” 
can never beidentical. Ifa proposition is stated, any contradictory proposition must be a statement 
of some kind, whether positive or negative. To “contradict” means to ‘‘speak against” or in one 
word to “ gainsay”. It is absurd to say that you can contradict by keeping silence. Silence may 
be full of significance, but it is not “diction”, and therefore it cannot be “ contradiction”. 


Considering the provisions of section 145 of the Evidence Act, the learned 
Judge observed thus, at page 477: 


1. (1933) 64 M.L.J. 519: LL.R. 56° Mad. 475 (476). 
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“It would be in my opinion sheer misuse ‘of words to say that you are contradicting a witness 
by the writing, when what you really want to do is to contradict him by pointing out omissions from. 
the writing. I find myselfin complete agreement with the learned Sessions Judge of Ferozepore who- 
observed that ‘a witness cannot be confronted with the unwritten record of an unmade statement.’ °” 


The learned Judge gives an illustration of a case of apparent omission which 
really is a contradiction, 7.¢,, a case where a witness stated under section 162 of the 
Code that he saw three persons beating a man and later stated in Court that four 
persons were beating the same man. This illustration indicates the trend of the 
Judge’s mind that he was prepared to treat an omission of that kind as part of the 
statement by necessary implication. A Division Bench of the Madras High Court. 
followed this judgment in In re Guruva Vannan', In that judgment, Mockett, J., 
made the following observation, at page gol : K 


“ I respectfully agree with the judgment of Burn, J., in Ponnuswamy Chetty v. Emperor ? in which. 
the learned Judge held’ that & statement under section 162 of the Code of Criminal’ Procedure - 
cannot be filed in order to show that a witness is making statements in the witness-box which he did. 
not make to the police and that bare omission aaaot be a contradiction. The learned Judge- 
points out that, whilst a bare omission can never be a contradiction, a so-called omission in a state- 
ment may sometimes amount to a contradiction for example, when to the police three persons are 
stated to have been the criminals and later at the trial four are mentioned.” 


The Allahabad High Court in Ram Bali v. State? expressed the principle with its 
underlying reasons thus, at page 294: 


“Witness after witness was cross-examined about certain statements made by him in the deposition. 
but not to be found in his statement under section 162, Criminal Procedure Code. A statement re- 
corded by the police under section 162 can be used for one purpose and one purpose only and that of ` 
contradicting the witness. Therefore if there is no contradiction between his evidence in Court and 
his recorded statement in the diary, the latter cannot be used at all. If a witness deposes {n Court that 
a certain fact existed but had stated under section 162 either that that fact had not‘existed or that the- 
reverse.and irreconcilable fact had existed it is a case of conflict between the deposition in the Court 
and the statement under section 162 and the latter can be used to contradict the former. But if he- 
had not stated under section 162 anything about the fact there is no conflict and the.statement cannot 
be used to contradict him. In some cases an omission in the statement undér section 162 may amount 
to contradiction of the deposition in Court ; they are the cases where what is actually stated is irrecon- - 
cilable with what is omitted and impliedly negatives its existence.” - 


At a later stage of the judgment, the learned Judges laid down the following two- 
tests to ascertain whether a particular omission amounts to contradiction : (i) an 
omission is not a contradiction unless what is actually stated contradicts what is. 
omitted to be said ; and (ii) the test to find out whether an omission is’ contradiction 
or not is to see whether one can point to any sentence or assertion which is irrecon- 
cilable with the deposition in the Court. The said observations are in accord.” 
with that of the Madras High Court in In re Guruva Vannan!. ‘The Patna High 
Court in Badri Chaudhry v. King Emperor*, expressed a similar view. At page 22,. 
Macpherson, J., analysing, section 162 of the Code of Criminal Procedure, after 
its amendment in 1923, observed : 


“The first proviso to section 162 (1) makes an exception in favour of the accused but it is an ex- 
ception most jealously circumscribed under the proviso itself. ‘* Any part of such statement’? which 
has been reduced to writing may in certain limited circumstances be used to contradict the witness who - 
made it. Thelimitations are strict: (1) Only the statement of a prosecution witness can be used ; 
and (2) only ifit has been reduced to writing ; (3) only a part of the statement recorded can be used ș. 
(4) such part must be duly proved ; (5) it must be a contradiction of the evidence of the witness in 
Court ; (6) it must be used as prov@led in section 145, Evidence Act, that is, it can only be used after 
the attention of the witness has been drawn to it or to those parts of it which it is intended to use for 
the purpose of contradiction, and there are others. Such a statement which does not contradict the 
testimony of the witness cannot be proved in any circumstances and it is not permissible to use the 
recorded statement as a whole to show that the witness did not say something to tHé investigating - 
officer.” 


In Sakhawat v. Grown® much to the same effect was stated at page 284 : 


“The section (section 162) provides that such statements can be used only for the purpose of” 
contradiction. Contradiction means tne setting up of que statement against another and not the 





1. (1944) 1 M.LJ. 253: LL.R. (1944) g. AIR. 1952 All. 289 (294). 
Mad. 894. 4. ALR. 1926 Pat. 20 (23). 
2. (1933) 64 M.L.J. 519: I.L.R. 56 Mad. 475 5. LL.R. (1937) Nag. 277 (284). 
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“setting up of a statement against nothing at all. Anillustration would’ make the point clear. If a 
witness in Court says ‘I saw A running away ° he may be cgntradicted under section 162 by his state- 
thent to the police ‘I did not see 4 running away’. But by proving an omission what the learned 
counsel contradicts is not the statement ‘I saw A running away’ but the statement ‘I stated to the 
police that 1 saw A running away’. As section 162 does not allow the witness to depose ‘ I stated to 
the police that I saw A running away’ it follows that there can be no basis for eliciting the omission. 
‘Our, argument is further fortified by the use of the words “ any part of such statement. . . may 
be used to contradict.” It is not said that whole statement may be used. But in order to prove an 
-omission the whole statement has to be so used as has been done in the present case.” 


The contrary view is expressed in the following proposition : 


“ An omission may amount to contradiction if the matter omitted was one which the witness 
‘would have been expected to mention and the Sub-Inspector to make note of in the ordinary 
‘course. Evéry detail is expected to be noted.” 


This proposition, if we may say so, couched in wide phraseology enables the 
‘trial Judge to put into the mouth of a witness things which hé did not state at an 
earlier stage and did not intend to say, on purely hypothetical considerations. 
The same idea in e slightly different language was expressed by Bhargava and 
‘Sahai, JJ., in Rudder v. The State? at page 240 : 
“ There are, however, certain omissions which amount to contradictions and have been treated 
-as such by this Court as wellas other Courts in this country. Those are omissions relating to facts 
‘which are expected to be included in the statement before the police by a person who is giving a 
narrative of what he saw, on the ground that they relate to important features of theincident about 
‘which the deposition is made.” 
A similar view was expressed in Mohinder Singh v. Emperor®, Yusuf Mia v. Emperor®, 
and State of M. P. v. Banshilal Behari‘. 


Reliance is.placed by the learned counsel for the appellants on a statement 
-of law found in “ Wigmore on Evidence”, Vol. III, grd Edn., at page 725. In 
‘discussing under the head “what amounts to a self-contradiction ”, the learned 
-author tersely describes a self-contradiction in the following terms : 


. ‘itis not a mere difference of statement that suffices; nor yet is an absolute oppositeness 


essential ; it is an inconsistency that is required.” 
"The learned author further states, at page 733: 


“ A failure to assert a fact, when it would have been natural to assert it, amounts in effect to an 
‘assertion of the, non-existence of the fact.” 
‘The said statément is no doubt instructive, but it cannot be pressed into service 
to interpret the provisions of section 162 of the Code of Criminal Procedure. In 
America, there is no provision similar to section 162 of the Code. It is not, there- 
fore, permissible, or even possible, to interpret the provisions of a particular Act, 
having regard to stray observations in a text-book made in a different context.. 


It is not necessary to multiply cases. The two conflicting views may be 
briefly stated thus : (i) omissions, unless by necessary implication be deemed to be 
part of the statement, cannot be used to contradict the statement made in the witness- 
box ; and (ii) they must be in regard to important features of the incident which are 
‘expected to be included in the statement made before the police. The first proposi- 
tion not only carries out the intention of the legislature but is also in accord with the 
plain meaning of the words used in the section. The second proposition not only 
‘stretches the meaning of the word “ statement ” to a breaking point, but also intro- 
‘duces an uncertain element, namely, ascertainment of what a particular witness 
would have stated in the circumstances of a particular case and what the Police- 
officer should have recorded. When the section says that the statement is to be 
‘used to contradict the subsequent version in the witness-box, the proposition brings 
in, by construction, what he would have stated to the police within the meaning 
of the word “ statement ”. Such a construction is not permissible. 


From the foregoing discussion thé following propositions emerge : (1) A state- 
ment in writing made by a witness before a Police-officer in the course of investi- 
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gation can be used only to contradict his statement in the witness-box and for no 
other purpose ; (2) statements nob reduced to writing by the Police-officer cannot 
be used for contradiction ; (3) though a particular statement is not expressly recorded, 
a statement that can be deemed to be part of that expressly recorded can be used, 
for contradiction, not because it is an omission strictly so-called but because it is 
deemed to form part of the recorded statement ; (4) such a fiction is permissible. 
by construction only in the following three cases : (i) when a recital is necessarily 
implied from the recital or recitals found in the statement ; illustration : in the 
recorded statement before the police the witness states that he saw A stabbing B 
at a particular point of time, but in the witness-box he says that he saw A and C 
stabbing B at the same point of time ; in the statement before the police the word 
“only” can be implied i.e., the witness saw A only stabbing B ; (ii) -a negative 
Aspect of a positive recital in a statement : illustration : in the recorded statement 
before the police the witness says that a dark man stabbed B, but in the witness-box 
he says that a fair man stabbed B ; the earlier statement, must be deemed to contain 
the recital not only that the culprit was a dark complextoned man but also that he 
was not of fair complexion ; and (iii) when the statement before the police and that 
before the Court cannot stand together ; illustration : the witness says in the recorded 
statement before the police that A after stabbing B ran away by a northern lane, 
but in the Court he says that immediately after stabbing he ran away towards the 
southern lane ; as he could not have run away immediately after the stabbing, ĉe., 
at the same point of time, towards the northern lane as well as towards the southern 
lane, if one statement is true, the other must necessarily be false. 


The aforesaid examples are not intended to be exhaustive but only illustrative. 
The same instance may fall under one or more heads. It is for the trial Judge to 
decide in each case, after comparing the part or parts of the statement recorded 
by the police with that made in the witness-box, to give a ruling, having regard to 
the aforesaid principles, whether the recital intended to be used for contradiction 
satisfies the requirements of law. i 


The next point is what are the omissions in the statement before the police 
which the learned Sessions Judge did not allow the accused to put to the witnesses 
for contradicting their present version. The learned counsel for the appellants 
contends that the accused intended to put to the witnesses the following omissions, 
but they did not do so as the learned Sessions Judge disallowed the two questions 
put to P.W. 30 and made a considered order giving his reasons for doing so, and that, 
the learned counsel thought it proper not to put the same questions or other questions 
in regard to omisions to P.W. go or to the other witnesses that followed him. The 
said omissions are : (1) The warning by the members of the gang on their arrival 
to the audience at the music party not to stir from their places ; (2) the presence 
of a gas lantern ; (3) the chase of Bharat Singh by the assailants ; (4) the scrutiny 
of the dead bodies by the gang ; and (5) the return of the gang in front of the house 
of Bankey. The learned counsel for the respondent contests this fact and argues. 
that only two omissions, namely, the presence of a gas lantern and the scrutiny 
of the dead bodies by the gang, were put in the cross-examination of P.W., 30 and. 
no other omissions were put to him or any other witness, and that indeed the order 
of the learned Sessions Judge did not preclude him from putting all the omissions. 
to the witnesses and taking the decision of the Judge on the question of their admis- 
sibility. He further contends that even before the learned Judges of the High. Court 
the advocate for the appellants only made a grievance of his not having been allowed. 
to put the aforesaid two omissions and did not argue that he intended to rely upon. 
other omissions but did not do so as he thought that the learned Sessions Judge 

uld disallow them pursuant to his previous order. Before the High Court an. 
lication was filed for summoning eight eye-witnesses on the ground that the 

Nd Sessions Judge did not allow the counsel for defence to put the omissions 

ing to material contradictions to them, but no mention was made in that 
‘on of the number of omissions which the accused intended to put to the 
sses if they were summoned. ‘That application was filed on 1st May, 1957,. 
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but no attempt was made to get a decision on that application before the arguments. 
were‘heard. Presumably, the Court as well as the parties thought that the appli- 
cation could more conveniently be disposed of after hearing the arguments. Om 
goth July, 1957, i.e., after the appellants were fully heard that application was dis- 
missed and the detailed reasons for dismissing it were given in the judgment, which 
was delivered on 11th September, 1957. The judgmentof the learned Judges of the 
High Court clearly indicates that what was argued before them was that two omissions 
sought to be put to P:W. 30 were disallowed and therefore the accused did not put. 
the said omissions to the other witnesses. It was not contended on behalf of the 
accused that other omissions were intended to be used for contradiction, but were 
not put to the witnesses as the advocate thought that in view of the order of the 
learned Sessions Judge they would not be allowed automatically. The learned’ 
Judges held that the said two omissions amounted to material contradiction and that 
the learnéd Sessions Judge was wrong in disallowing them, but they ignored those: 
two circumstances and baseg their findings on matters of greater certainty. Ifreally 
the Judges had madt a mistake in appreciating the arguments of the learned counsel’ 
for the appellants in the context of omissions, one would expect the accused to men- 
tion the said fact prominently in their application for Special Leave. Even if they 
omitted to mention that fact in the application for Special Leave, they could have 
filed an affidavit sworn to by the advocate, who appeared for them before the learned 
Judges of the High Court, mentioning the fact that in spite of the argument specifi- 
cally directed to the other omissions the learned Judges by mistake or over-sight 
failed to notice that argument. The learned counsel who argued before us did not 
argue before the High Court, and, therefore, obviously he is not in a position to. 
assert that the Judges committed a mistake in omitting to consider the argument 
advanced before them. But he made strenuous attempts before us to persuade us to 
hold that there must have been a'mistake. He would say that the learned counsel 
had in fact relied upon all the aforesaid omissions in support of his contention that 
there was development of the case of the prosecution from time to time and therefore 
he must have also relied upon the said omissions in the context of the statements 
made under section 162 of the Code of Criminal Procedure ; on the other hand, the 
fact that the learhed Judges considered all the alleged omissions in connection with 
the said coritention and only considered two omissions in regard to the contention 
based on section 162 of the Code is indicative of the fact that the learned counsel,, 
for reasons best known to him, did not think fit to rely upon all the alleged omissions. 
The deposition of P. W. 30 also shows that only two omissions in the statement 
before the police, viz., the existence of a gas-lantern and the scrutiny of the dead 
bodies by the gang, were put to him in cross-examination and the learned Sessions 
Judge disallowed those questions on the ground that the learned counsel was not 
able to show any law entitling him to put the said questions. Though the witness, 
was examined at some length, no other alleged omissions in the statement before 
the police were sought to be put to him. It would be seen from the short order made 
by the learned Sessions Judge at the time each one of the two questions 
were put, that the learned Sessions Judge did not give a general ruling 
that no omissions in a statement before the police could be put to a witness. 
The rulings were given, having regard to the nature of the omissions relied upon. 
But after the entire evidence of P.W. 30 was closed, the learned Sessions Judge gave 
a considered order. Even in that order, he did not rule out all omissions as in- 
admissible, but clearly expressed the view that if what was stated in the witness- 
box was irreconcilable with what was omitted to be stated in the statement, it could 
go in as material contradiction. Even after this order, it was open to the appellants 
to bring out all such omissions, but no attempt was made by them todoso. These 
circumstances also support the impression of the learned Judges of the High Court 
that what was argued before them was only in respect of the two specified omissions 
put to P. W. 30 in his cross-examinafion. We, therefore, hold that only two omis- 
sions relating to the existence of the gas-lantern and the scrutiny of the faces of the 
deceased by the appellants were put to P.W. 30 and were intended to be put to the 
other witnesses, but were not so done on the basis of the ruling given by the Courty 
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Would those two othissions satisfy the test laid down by us? The witness-stated 
in the Court that there was a gas-lamp and that some of the miscreants scrutinised 
ithe faces of the dead bodies. In their statements before the police they did not 
mention the said two facts and some of the witnesses stated that there were lanterns. 
"Taking the gas-lamp first : the scene of occurrence was not a small room but one 
-spread over from the well to Bankey’s house. From that omission in the statement 
it cannot necessarily be implied that there was no gas-lamp in any part of the loca- 
lity wherein the incident took place ; nor can it be said that, as the witnesses stated 
„that there were lanterns, they must be deemed to have stated that there was no gas- 
lamp, for the word “lantern” is comprehensive enough to take in a gas-lantern. It is 
-also not possible to state that the statements made before the police and those made 
before the Court cannot co-exist, for there is no repugnancy between the two, as 
-éven on the assumption that lantern excludes a gas-lantern, both can exist in the 
„scene of occurrence. The same tan be said also about the scrutiny of fhe faces of the 
dead bodies. In the statements before the police, the movements of the appellants 
-were given. It was stated that they shot at the people 2nd decgmped with the gun 
-of Bharat Singh. The present evidence that in the course of their pursuit, they looked 
at the faces of two of the dead bodies does not in any way contradict the previous 
versions, for the said incident would fit in with the facts contained in the earlier 
-statements. The appellants could have shot at the audience, pursued them, taken 
the gun of Bharat Singh and on their way scrutinized the dead bodies. The alleged 

comission does not satisfy any of the principles stated by us. 


In this view, it is unnecessary to express our opinion on the question whether, 
if the said two omissions amounted to contradiction within the,meaning of section 
.162 of the Code of Criminal Procedure, the appellants were in any way prejudiced 
.in the matter of their trial. ek 

The last contention of the learned counsel for the appellants is that the learned 
~ Judges of the High Court acted illegally in testing the veracity-of the witnesses with 
reference to the contents of the first information report. A perusal of the judgment 
of the High Court shows that the advocate for the appellants contended before them, 
inter alia, that the witnesses should not be believed as their preseyt version was in- 
consistent with the first information report. Learned Judges assumed that the said 
process was permissible and even on that assumption they rejected the plea of the 
learned counsel for the appellants that there was improvement in thé prosecution 
-case. The learned Judges were really meeting the argument of the learned counsel 
for the appellants. It is idle to suggest that they erred in law in relying upon the. 


first information report to discredit the witnesses for the simple reason that they . 


„accepted the evidence in spite of some omissions in the first information report. 

In the result, we confirm the judgment of the High Court and dismiss the 
- appeal. 

Hidayatullah, F. (On behalf of Imam, F., and himself).—The Judgment which 
I am delivering has been prepared by my learned brother, Imam, J., and 
: myself. 

We agree that the appeal be dismissed but would express in our own words 
the grounds upon which it should be dismissed. 

The main contention ddvanced on behalf of the appellants was as follows : 
“There was no fair trial of the appellants as they had been deprived of the right of 
cross-examination of the prosecution witnesses with reference to their statements 
made to the police during the police investigation. The trial Judge had disallowed 
“two questions in this respect, and the lawyer for the appellants regarded the decision 


7 Nh respect to other matters concerning the police statements of the witnesses. The 
of the learned Judge had to be respected. The order of the learned Judge 

al, as on a proper interpretation of the provisions of ‘section 162 of the Code 

al Procedure, the appellants were entitled not only to put the two questions 

“ve ruled out, but also questions with respect to other matters arising out 

‘ce statements of the witnesses. ‘The purpose of cross-examination is to 


ee the learned Judge as one which prevented him from putting further questions 
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test the reliability of the witnesses both as to what they had to say about the occur- 
rence itself and concerning their identification of those who had participated in it. 
There were several matters with respect to which, if questions had been allowed to 
be put, an effective cros-examination might have resulted and enabled the appellants 
to persuade the trial Judge to hold that the witnesses were enlirely unreliable. In 
a case of this kind in which the appellants were involved, there were only two prin- 
cipal questions which were of vital importance : (1) how far the witnesses had im- 
proved their story in their evidence in Court from what they had said to the police 
concerning the occurrence, and (2) the existence of opportunity and sufficient light 
to enable proper identification. 


It may be assumed, although it has been a matter of controversy, that the order 
of the trial Judge disallowing the two questions which were put was understood by 
the lawyer for,the defence to mean that all similar questions in the nature of omissions 
inthe p6lice statements with respect to matters stated ir? Court would be disallowed 
and therefore no attempt was made to put further questions to the witnesses in this 
respect. e 


Unfortunately, the lawyer for the defence had not in this particular case laid 
any adequate foundation upon which the two questions, which were ruled out, could 
have been properly put. From that point of view, the order of the trial Judge in 
disallowing those questions was not improper. It could not, therefore, be said that 
the trial Judge had done anything which could be rightly characterised as infringe- 
ment of the provisions of section 162 of the Code of Criminal Procedure or of the 
Indian Evidence Act, or even of the rules of natural justice. 





Johari Chowkidar had reported the occurrence to the police station, which 
‘was a brief statement. Certain matters were, however, definitely mentioned— 
the names of the persons recognised in the occurrence, the number of persons killed 
and injured, the taking away of a gun which was with Bharat Singh, Bankey Kumhar 
firing his gun at the culprits in such a manner that some of them must have been 
injured, and the existence of light from the moon and lantern. The principal com- 
ment had been that in this report there was no mention of the culprits having 
advanced from the well towards the open place where villagers had gathered to hear 
the music. - On the contrary, the first information report indicated that the firing was 
done from the parapet of the well. It is clear, however, from Johari’s statement 
that the culprits had taken away the gun which was with Bharat Singh. This 
‘could only have been done if the culprits had advanced from the well to the place 

‘where the villagers had assembled. 


It was then commented that in the first information report the culprits were 
said to have come from the southern lane, while in Court the evidence was that they 
had come to the well from the eastern lane. The discrepancy is a minor one. Johari 
must have been concerned with reporting the first firing from the well, and he might 
have mistaken the actual direction from which the culprits had approached the well, 
„Joharis statement made no mention of the culprits uttering any warning that no 
one was to run away as they advanced from the well, whereas in Court the witnesses 
spoke to that effect. This was a detail which Johari might not have considered 
to be of sufficient importance, as he was anxious to make a bare statement in order 
to get the police to proceed to the place of occurrence a} quickly as possible. Johari’s 
‘statement also makes no mention of the culprits examining the bodies of the dead 
-and examining their faces and exclaiming that Asa Ram, one of the men whom they 
‘wished to kill, had been killed. Here again, this was a matter of detail which 
Johari might not have considered necessary to mention. The first information 
report made no mention of the existence of gas light. It did, however, mention 
‘the existence of light of lantern and existence of moonlight. The existence of light 
from lantern and the full moon obvigusly was sufficient to recognise known persons. 
It is in evidence that the appellants were known for several years to the witnesses 
“who have identified them as participants in the occurrence. It could not be said 
‘with absolute certainty that the mention of the existence of light of lantern excluded 


. 


the existence of gas light. The statement of Johari gives clear indication that the 
e 
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culprits did not remain afl the time at the well, because they must have advanced. 
to take away the gun which was with Bharat Singh. The culprits must have stayed, 
at the place of occurrence for some time to enable Bankey Kumhar to fire 
his gun at them and to convey to Joharis mind the certainty that some of the 
culprits must have been injured. Reference-is made only to some of the details. 
and not to all the discrepancies pointed out in order to determine whether the alleged. 
improvement in the story of the witnesses in Court from what they are alleged to 
have stated to the police was with reference to vital matters, which went to the root 
of the prosecution case. 


It is apparent from what has been stated above that even if the defence had. 
been allowed to put questions concerning these alleged omissions in the statement 
of the witnesses to the police, it could not have made their evidence in Court un- 
reliable with respect to any material particular concerning the occyrrence or the 
identification of the accuséd. . 

From the above, it seems to us that there is no meritén the appeal. As, how- 
ever, considerable argument has been made concerning the right of cross-examination. 
and as to how the provisions of section 162 of the Code of Criminal Procedure should 
be construed, it becomes necessary to consider the submissions of the learned counsel 
for the appellants. 


The provisions of the Code of Criminal Procedure of 1861 and 1872 have beer. 
referred to by our learned brother, Subba Rao, J. Section 162 of the Code 
of 1872 made it clear that except for a dying declaration and matters coming within 
the provisions of section 27 of the Indian Evidence Act of 1872 no statement of any 
person made to a Police-officer in the course of investigation if reduced into writing, 
could be used as evidence against the accused. There was no restrittion as to, the 
extent of the right of an accused to cross-examine a prosecution witness concerning, 
his statement. to the police. Section 162 of the Code of 1898 prohibited the use: 
of a statement reduced into writing, as evidence except any statément falling within. 
the provisions of section 32 of the Indian Evidence Act, 1872. The proviso to this. 
section, however, expressly stated that in spite of the prohibition in the main pro- 
vision, the accused couid use such a statement to impeach the credit of ihe witnesses. 
in the manner provided in the Indian Evidence Act of 1872. It will be seen-there-. 
fore that until 1898 there was no restriction imposed upon the accused as to the ex- 
tent of his right of cross-examination. As section 162 of the Code of 1898 entirely 
prohibited the use of the statement reduced into writing as evidence, the proviso: 
to it safeguarded the right of the accused to impeach the credit of such witness in 
the manner provided in the Indian Evidence Act, 1872. Under the Indian Evi- 
dence Act, a witness’ credit can be impeached under sections 145 and 155 of that 
Act. The manner in which the provisions of these sections could be utilised to. 
impeach the credit of a witness covers a wide field. If, however, it was intended. 
to contradict a witness concerning his previous statement reduced into writing,. 
then the provisions of section 145 require that those parts of the writing by which. 
it was sought to contradict the witness must be shown to him. There can be no 
doubt that the provisions of the Code from 1861 to 1898 in no way curbed the right 
of cross-examination on behalf of the accused. The provisions were intended to: 
protect the accused in that no statement of a witness to the police reduced into. 
writing could be used as evidence against him, but the right to cross-examine the 
witness to the fullest extent in accordance with the provisions of the Indian Evidence- 
Act in order to show that he was unreliable, remained unaffected. The real ques- 
tion for consideration is whether the amendment of the Code in 1923 brought about 
such a radical change in the provisions of section 162 of the Code as to suggest that. 
the Legislature had taken a retrograde step, and had intended to deprive the accused 
of the right of cross-examination of prosecution witnesses concerning their police 
statements except in one restricted particular, namely, to make use of the statements 
reduced into writing to contradict the witnesses in the manner provided by section 
145 of the Indian Evidence Act. 


The provisions of section 162 of the Code of 1898 were amended in 1923 in the: 


ae the amendment would resolve the various doubts which. had. sprung up. ` 
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as the result of divergent judicial opinions as to the meafiing of these provisions. ` 


The -provisions of section 162 of the Code of 1898 had been variously construed, 
and the amendment in 1923 has not improved matters. The amended section 
still remains difficult to construe. We shall endeavour now to construe it. 


Under section 161 of the Code, the Police-officer may examine orally any person: 
supposed to be acquainted with the facts and circumstances of the case. He may 
also reduce into writing any statement made to him in the course of such examina- 
tion, and if he does so, he must make a separate record of the statement of each such 
person. 


The Legislature has, however, put restrictions upon the use of such statements 
at the inquiry or trial of the offence. The first restriction is that no statement made 
by any person to a Police-officer, if reduced into writing, be signed by the person 
making it, The intention behind the provision is easy tq understand. The Legis- 
lature probably thought that the making of statements by witnesses might be 
thwarted, if the witnesses were led to believe that because they had signed the state- 
ments they were botind by them, and that whether the statements were true or not, 
they must continue to stand by them. The Legislature next provides that a state- 
ment, however recorded, or any part of it shall not be used for any purpose (save 
as provided in the section) at the inquiry or trial in respect of any offence under 
investigation at the time such statement is made. The object here is not easily 
discernible, but perhaps is to discourage over-zealous Police-officers who might 
otherwise exert themselves to improve the statements made before them. The 
Privy Council considered the intention to be: 

_ “If one had to gues’ at the intention of the Legislature in framing a section in the words used, 
one would suppose’that they had in mind to encourage the free disclosure of the information or to- 
protect the person making the statement from a supposed unreliability of police testimony as to 
alleged statements or both.’”* s 
It is possible“ that *the Legislature had also in mind that the use of statements 
made undet the influence of the investigating agency might, unless restricted to a 
use for the benefit of the accused, result in considerable prejudice to him. But 
whatever the intention which led to the imposition of the restrictions, it is mani- 
fest that the statements, however recorded, cannot be used except to the extent 
allowed by the section. The prohibition contained in the words ‘any purpose’ 
is: .otherwise ` absolute. 


Then follow two provisos. The first gives the right to the accused to make 
use of the statements for contradicting a witness for the prosecution in the manner 
provided by section 145 of the Indian Evidence Act. It also gives a right to the pro- 
secution to use the statement for purposes of re-examination of the same witness. 
but only to explain any matter referred to in the cross-examination of the witness. 


The first proviso, when analysed gives the following ingredients : 
(i) A prosecution witness is called for the prosecution ; 
(i) whose statement has previously been reduced to writing ; 
(iii) The accused makes a request ; 
(iv) The accused is furnished with a copy of the previous statement ; 


` (v) In order that any part of such statement, if duly proved, may be used 
to contradict such witness in the manner provided by section 145 of the Indian 
Evidence ‘Act. i 


If the accused exercises the right in (v) above in any instance, then the prosecu- 
tion has the right to use the statement in the re-examination of the witness but only 
to explain any matters referred to by him in cross-examination. 


Section 145 of the Indian Evidence Act reads : 


_ “Cross-examination as to previous statements in writing : A witness may be cross-examined as to pre- 
vious statements made by him in writing or reduced into writing and relevant to matters in question 
without such writing being shown to him or being proved ; but if it is intended to contradict him 
by the writing, his attention must, before the writing can be proved, be called to those parts of it 
which: ate io be used for the purpose.of contradicting him.” f ; . Š 
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The section analysed gives the following result : 


(1) Witnesses can be cross-éxamined as to previous statements in writing * 
or reduced into writing ; 


(2) These writings need not be shown to the witne ses or proved before- 
hand ; 


(3) But if the intention is to contradict them by the writings, 


(a) their attention must be drawn to those parts which are to be used for 
contradiction ; 


(b) This should be done before proving the writings. 


. Our learned brother, Subba Rao, J., restricts the use by the accused of the 
previous statements to the mechanism of contradiction as detailedein (3) above, 
but says that the accused has no right to proceed under (1) and (2). He deduses 


this from the words of section 162 of the Code of Criminal Procedure, where it is 
provided : K 


‘in order that any part of such statement, if duly proved, may be used to contradict such witness 
in the manner provided by section 145 of the Indian Evidence Act, 1872.” 
The fact that the accused can use the previous statement for the purpose of 
contradicting, shows that the previous statement cannot be used for corroborating 
the witness. Also there must be some basis for contradicting. This may arise, 
because of there being a contrary statement, irreconcilable statement or even material 
omissions. The accused can establish a contradiction by cross-examining the wit- 
ness but only so as to bring out a contradiction and no more. We regret we can- 
not agree (and we say this with profound respect) that the accused is not entitled 
to cross-examine but only to contradict. In our opinion, the reference to section 145 
of the Indian Evidence Act brings in the whole of the manner and machinery of 
section 145 and not merely the second part. In this process, of course, the accused 
cannot go beyond section 162 or ignore what the section prohibits but cross- 
examination to establish a contradiction between one statement and another is 
certainly permissible. . 


This question loses much of its importance when there are patent contradictions 
and they can be put to the witness without any cross-examination 4s in the two 
‘statements : 


(a) I saw A hit B. ` 
(b) I did not see A hit B. 


But there are complex situations where the contradiction is most vital and relevant 
but is not so patent. There are cases of omissions on a relevant and material 
point. Let us illustrate our meaning by giving two imaginary statements : 
(a) When I arrived at the scene I saw that X was running away chased by A and B who caught 
‘him. 
(b) When I arrived at the scene I saw X take out a dagger from his pocket, stab D in his chest 
„and then take to his heels. He was chased by A and B who caught him. 
There is an omission of two, facts in the first statement, viz., (2) X took out a 
.dagger from his pocket, and (b) he stabbed D in the chest. These two statements 
.or their omission involve a contradiction as to the stage of the occurrence, when the 
observation of the witness began. 


What section 145 of the Indian Evidence Act provides is that a witness may be 
contradicted by a statement reduced into writing and that is also the use to which 
the earlier statement can be put under section 162 of the Code; of Criminal Pro- 
cedure. When some omissions occur, there js contradiction in one sense but not 
necessarily on a relevant matter. The statements of witnesses m4y and do com- 
prise numerous facts and circumstances, and it happens that when they are asked 

*.to narrate their version over again, they omit some and add others. What use 
«can be made of such omissions or additions is for the accused to decide, but it can- 
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not be doubted that some of the omissions or additions may have a vital bearing 
-up6n the truth of the story given. We do not think that by enacting section 162 
in the words used, the Legislature intended a prohibition of cross-examination to 
establish which of the two versions is an authentic one of the events as seen by the 
witness. The use of the words “ re-examination ” and“ cross-examination ” in 
the same proviso shows that cross-examination is contemplated or in ‘other words, 
that the manner of contradiction under section 145 of the Indian Evidence Act com- 
prises both cross-examination and contradiction. Indeed, the second part is only 
the final stage of the contradiction, which includes the earlier stages. Re- 
examination is only permissible where there is cross-examination. 


It must not be overlookéd that the cross-examination must be directed to bring- 
ing out a contradiction between the statements and must not subserve any other 
purpose. Ifthe cross-examination does anything else, dt will be barred under sec- 
tion 162, which permits the use of the earlier statement for contradicting a witness 
and nothing else, Takifg the example given above,. we do not see why 
cross-examination may not be like this: 

Q. I put it to you that when you arrived-on the scene XY was already running away and you 
did not actually see him stab D as you have deposed to-day ? 

A. No I saw-both the events. 

Q. If that is so, why is your statement to the police silent as to stabbing ? 

A. I stated both the facts to the police. 


The witness can then be contradicted with his previous statement. We need 
hardly point out that in the illustration given by us, the evidence of the witness in 
Court is direct evidence as opposed to testimony to a fact suggesting guilt. The 
statement before the police can only be called circumstantial evidence of complicity 
and not direct evidence in the strict sense. 


Of course, if the questions framed were : 


Q. What did you state to the police? or 
Q. Did you state to the police that D stabbed X? 


they may be rufed out as infringing section 162 of the Code of Criminal Procedure, 
because they do not set up a contradiction but attempt to get a fresh version from 
the witnessés with a view to contradicting him. How the cross-examination can 
be made must obviously vary from case to case, counsel to counsel and statement to 
statement. No single rule can be laid down and the propriety of the question in the 
light of the two sections can be found only when the facts and questions are before 
the Court. But we are of opinion that relevant and material omissions amount to 
vital contradictions, which can be established by cross-examination and confronting 
the witness with his previous statement. 


The word “ contradict” has various meanings, and in the Oxford English 
Dictionary it is stated as “To be contrary to in effect, character, etc.; to be directly 
opposed to ; to go counter to, go against ” as also “ to affirm the contrary of ; to 
declare untrue or erroneous; to deny categorically” and the word “contradiction?” 
to mean “ A state or condition of opposition in things compared ; variance; in- 
consistency, contrariety”’. In Shorter Oxford English Dictionary, “ contradict ” 
is said to mean “ To speak against; to oppose in speech ; to forbid; to oppose; 
to affirm the contrary of; to declare or erroneous ; to deny ; to be contrary to; 
to go counter to and go against” and “contradiction” to mean “ A state of oppo- 
sition in things compared; variance; inconsistency”. The meaning given to the words 
- “contradict” and “contradiction” in these Dictionaries must at least include the case 
of an omission in a previous statement which by implication amounts to contradic- 
tion and therefore such an omission is a matter which is covered by the first pro- 
viso to section 162 and questions inecross-examination can be put with respect to 
it in order to contradict the witness. It is difficult to say as an inflexible rule that 
any other kind of omission cannot be put to a witness in order to contradict him, 
when the proper foundation had been laid for putting such questions. The words 
“f to contradict him ” appearing in section 145 of the Evidence Act must carry the 
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same meaning as the words “to contradict such witness” in section 162 of the Code. 
In a civil suit, where the provisions of section 162 of the Code of Criminal Proceduré 
have no application, would it be correct to say that only questions concerning 
omissions of the kind suggested by our learned brother could be put and none other? 
We cannot see why a question of the nature of cross-examimation regarding an 
omission with respect to a matter which the witness omitted to make in his previous 
- statement and which, if made, would have been recorded, cannot be put. . The facts 
and circumstances of each case will determine whether any other kind of omission 
than that referred to by our learned brother could be put to a witness in order to 
contradict him. It would be for the Judge decide in each case whether in the 
_circumstances before him the question could be put.. The purpose of cross-exami- 
nation is to test the veracity of the statement made by a witness in his examination- 
in-chief as also to impeach his credit. Not only is it the right of the aecused to shake 
the credit of a witness, but it is also the duty of the Court trying an accused to 
. satisfy itself that the witnesses are reliable. It would lve dangerous to lay down 
any hard and fast rule. 


We pause to look at the matter from another angle. We shall assume that the 
interpretation which the State claims should be put upon section 162 (1) is correct 
and compare the respective rights of the accused and the prosecution. According 
to this interpretation, the accused has no right of cross-examination in respect of the 
contradiction. This means that no question can be put about the previous state- 
ment but only the part in which there is a contradiction can be brought to the 
witness’s notice and his explanation, if any, obtained. In other words, there is only 
“ contradiction ” and no more. But when the accused has uséd the statement to 
contradict the witness—it may be only on one point—what are the rights of the 
prosecution? The prosecution can use any part of the statemertt in the re-examination 
not only to explain the ‘ contradiction’ but also to explain any matter referred to in the 
cross-examination of the witness. id : 


If ‘ contradiction’ does not include the right of cross-examination, the right 
of the prosecution must necessarily extend to re-examination in respect of any other 
matter needing explanation in the cross-examination at large. Thus, the accused 
-cannot ask a single question of the nature of cross-examination but because he sets 
up a ‘ contradiction ’ in the narrow sense, the prosecution can rangt all over the 
-previous statement and afford the witness a chance of explaining any matter ın 
his cross-examination by re-examining him which right includes the. possibility . 
of asking leading questions with the permission of the Court. 


Thus, the accused makes a ‘contradiction’ at his own peril. By making a 
single ‘ contradiction °, the accused places the entire statement in the hands of the 
prosecution to explain away everything with its assistance. One wonders if the 
Legislature intended such a result, for it is too great a price for the accused to pay 
for too small a right. Fortunately, that is not the meaning of section 162 of the Code 
of Criminal Procedure, and it is not necessary to read the word ‘ cross-examunation 
in the proviso in a sense other than what it has. 


` The right of both the accused and the prosecution is limited to contradictions. 
It involves cross-examinatiom by the accused as to that contradiction within section 
145 of the Indian Evidence Act and re-examination in relation to the matters 
* referred to in the cross-examination of the witness’. The prosecution cannot 
range at will to explain away every discrepancy but only such as the accused under 
his right has brought to light. In our opinion, reading the section in this way gives 
effect to every part and does not lead to the startling and, if we may say so, the 
absurd results which we have endeavoured to set out above. 


The question may be asked, how is there to be a cross-examjnation about a 
previous statement? It is difficult to illustrate one’s meaning by entering into 
such an exposition. Any one interested to see the technique is invited to read 
Mrs. Maybrick’s Trial in the Notable English Trials (1912) at pages 77-79, the Trial 
of William Palmer, pages 35-36, 50-51.. Examples will be found in every leading 
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trial, The question is, did the Legislature intend giving this right? In our opinion, 
e the’ Legislature did and for the very obvious reason that it gave the prosecution also 
a chance to re-examine the witness, to explain ‘any matter referred to in the cross- 
examination of the witness °. 


. We respectfully do not agree that the section should be construed in the way 
our learned brother has construed it. Though we agree as to the result, our opinion 
cannot be left unexpressed. If the section is construed too narrowly, the right it 
confers will cease to be of any real protection to the accused, and the danger of its 
becoming an impediment to effective cross-examination on behalf of the-accused is 
apparent. 


This -brings us to the consideration of the questions, which were asked and dis- 
allowed. These were put during the cross-examination of Bankey, P.W. 30. Théy 
are: ° e 

Q. Did you state to the investigating officer that the gang rolled the dead bodies of Nathi, 


Saktu and Bharat Singh and scrutinized them, and did you tell him that the face of Asa Ram resem- 
bled that of the deceased Bharat Singh? - 


Q. Did you state to the investigating officer about the presence of the gas lantern? 


‘These questions were defective, to start with. They did not set up a contradic- 
tion but attempted to obtain from the witness a version of what he stated to the 
police, which is then ‘contradicted. What is needed is to take the statement of the 
police as it is, and establish a contradiction between that statement and the evidence 
in Court. "To do otherwise is to transgress the bounds set by section 162 which, 
by its absolute prohibition, limits even cross-examination to contradictions and no 
more. ‘The ctoss-examination cannot even indirectly subserve any other purpose. 
In the questions with which we illustrated our meaning, the witness was not asked 
what he stated to the police, but was told what he had stated to the police and asked 
to explain thé omission. It is to be borne in mind that the statement made to the 
police is * duly proved” either earlier or even later to establish what the witness 
had then stated. 


In our opinion, the two questions were defective for the reasons given here, 
and were properly ruled out, even though all the reasons given by the Court may 
mot stand scrutiny. The matter was not followed up with proper questions, and it 
seems that similar questions on these and other points were not put to the witness 
out of deference (as it is now suggested) to the ruling of the Court. The accused 
can only blame themselves, if they did not. 


The learned Judges of the High Court ruled out from their consideration that 
these two circumstances made it possible for the witnesses to recognise the accused, 
but held that there was ample opportunity even otherwise for the witnesses to do so. 
The High Court was justified in so doing, and there being ample evidence on which 
they could come to the conclusion that the witnesses had, in fact, recognised the 
accused, it must inevitably be regarded as one of fact in regard to which this Court 
‘does not interfere. : 


Since no other point was argued, the appeal must fail, and we agree that it be 
dismissed. ° . 
Appeal dismissed. 
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SUPREME COURT OF INDIA. 
Present :—B. P. Sina, J. L. Kapur ann M. HIDAYATULLA, JJ. 
(Civil Appellate Jurisdiction.) 


The Commissioner of Income-tax, West Bengal is Appellant 
v. - ; 
The Calcutta Stock Exchange Association, Ltd. .. Respondents. 


Income-tax Act (XI of 1922), section 10 (6)—Scope and applicability—‘ Perform specific services”, “re- 
muneration”? and “ definitely related”, interpretation of—Services contemplated under, if should have reference 
to “ matter outside the mutual dealings within the objects of the Association”’. 


, During the accounting year 1944-45 (assessment year 1945-46) the respondent Calcutta Stock 
Exchange Association, Ltd., had received from certain of its members the sum of Rs. 60,750 as entrance 
fees and Rs. 15,687 as subscriptions in respect of their Authorised Assistants as also a sum of*Rs. 16,000 
as fees for enlisting the names of companies in the Quotation List as provided by the bye-laws. * 


The High Court of Calcutta, on a reference under section 66 (f) of the {ncome-tax Act (XI of 
1922) at the instance of the (respondent) assessee, held against the Revenue on the following interpre- 
tation put upon section 10 (6) of the said Act; it observed that the assessee, undoubtedly a trade asso- 
ciation, did not perform any specific services for its members for remuneration ‘ under an arrangement 
of direct character? and the receipts aforesaid, did not fall under sub-section (6) of section 10 and 
so was not chargeable to income-tax. Hence this appeal by the Department to the Supreme Court. 


Held :—The words “ performing specific services ” mean, in the context of a trade, professional 
or other association, “ conferring particular benefits ” on the members thereof. 


“ Remuneration ” though it includes ‘ wages’ may mean payments which may not be called 
‘wages’. It is a term of much wider import including ‘recompense ’,»‘ reward ’, ‘payment’, cic. 


It is not correct to equate ‘ remuneration ’ with wages as the High Court has done., 


The use of the word ‘ deemed ’ shows that the Legislature was deliherately using the fiction of 
treating such services as ‘ business’ which otherwise it might-not have been. 


„The sub-section further requires that the remuneration should be “ dtfmitely related ” to the 
services ; i.¢., it should be shown that those services would not be available but for specific payments. 
(fees, subscriptions, etc.) charged by the Association for performing those services. 


On the above interpretation of the crucial words of the sub-section (6) of secgion ro, the items of 
receipts or income have to be examined to determine if they answer the description of the ‘ services ” 
contemplated by that sub-section. à 


_ The entrance fees (Rs. 60,750), isa price paid for the services of the Associationin making 
suitable arrangements for an absentee member to transact business on his behalf and in his name by 
his Authorised Assistants. 


a 
The sum of Rs. 15,678 realised from members by way of subscriptions in respect of their Authorised 
Assistants consists of the contributions severally made by the members periodically, members who. 
found it worth their while to enagage the services of Authorised Assistants so as to continue to have 
the substantial benefit conferred by the Association of having the use of their representatives during, 
their absence. 


The sum of Rs. 16,000 represents fees received from members for allowing their application for 
enlisting the names of companies not already in the quotation list. Apparently those members are 
interested in placing the stocks of those companies on the market. It cannot therefore be denied that 
sum of money is ‘ definitely related’ to specific purposes performed by the Association, namely, 
to permit transactions in respect of the shares of the comapanies concerned which would not other- 
wise be available to the members or any of them. . 


Thus the requirements of sub-segtion (6) of section 10 have been fulfilled in respect of these receipts.. 


It cannot be contended that the ‘ services’ must have reference to “matters outside the mutual 
dealing for which the Association was formed”. (The High Court had accepted this contention). 
There is no warrant for limiting the application of the words used in the sub-section, in the way sugges- 
ted. Further the mutuality extends only to such benefits as accrue to every member on the pay- 
ment made by him but not to additional services performed by the Association to certain members 
in consideration of additional items of payment made by those members as prescribed by the bye-laws, 


The three items of income, on a true construction of the provisions of sub-section (6) and om 
facts and circumstances of the instant case fall within the taxing statute. 

Appeal from the Judgment and Decree, dated the 6th January, 1956, of the 
Calcutta High Court in Income-tax Reference No. 74 of 1953. 
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_ K. N. Rajagopal Sastri, R. H. Dhebar and D. Gupta, Advocates, for Appellant. 


Dr. Radha Binod Pal, Senior Advocate (Panchanan Pal and D. N. Mukherjee, 
Advocates, with him), for Respondents, 


The Judgment of the Court was delivered by 


Sinha, ~.—The question for determination in this appeal on a certificate of 
fitness granted by the High Court of Calcutta, is whether the respondent’s admitted 
income under certain heads, is chargeable to income-tax under the provisions of 
section 10 (6) of the Indian Income-tax Act (XI of 1922) hereinafter referred to 
as the Act. The Calcutt# High Court, by its judgment, dated January 6, 1956, 
answered. the question in the negative, disagreeing with the determination of the 
Income-tax Appellate Tribunal by its order, dated April 23, 1949. j 


- The facts of this case, upon which the decision of the appeal depends, may 
shortly be stated as follows: The respondent is a limited liability company 
incorporated on June 7, 1933, with a view to taking over the assets and liabilities 
of an unincorporated association called “The Calcutta Stock Exchange. Association” 
and to carrying on the affairs of the Stock Exchange which had been founded by 
that Association. The principal object of the respondent-Company is to: facilitate 
the transaction of business on the Calcutta Stock Exchange. In view of that 
objective, the Company had to make rules and by-laws, regulating the mode and the 
conditions in, and subject to, which the business of the Stock Exchange had to be 
transacted. The Company is composed of “ members” who may be either in- 
dividuals or firms, wh®, except in the case of parties who had been members of the 
unincorporated Association have to be elected as such, and upon such elections, 
have to acquire a share of the Company and pay an entrance fee. The members 
have to pay a monthly subscription according to the by-laws of the Company. 
Under the by-laws of the respondent-Company, members with a certain standing 
are allowed to have “Authorized Assistants’ up to a maximum of six in number. 
Such Authorized Assistants are permitted the use of the premises of the Association 
and to transact business therein in the names and on behalf of the members employ- 
ing them. The members have to pay an admission fee for such Authorized Assis- 
tants according to the following scale: 


“ (a) for’ the first two Assistants Rs. 1,000 x 
(b) for the third Assistant Rs. 2,000 
(c) for the fourth Assistant Rs. 3,000 
(d) for the fifth Assistant Rs. 4,000 
(e) for the sixth Assistant Rs. 5,000 
(f) for replacement Rs. 1,000.” 


The last item of replacement fee of Rs. 1,000 is meant to cover the fee for substi- 
tuting one Assistant by another. Before these by-laws were amended with effect 
from July 10, 1944, a member could have more than six such Assistants, but the 
number was limited to six by the new amendment which also provided that 


“ Members who have more than six Assistants, at present, shall not be allowed any replacement 
unless the number of Assistants in their firms has come down to six (maximum fixed).” 


Rule (5), as amended, is in these terms : T 


“Every candidate applying for admission as Assistant to a member must serve at least for one 
year as a probationer in the firm of that member. A probationer must apply to the Committee 
(through the member in whose office he will serve as probationer) in such form as may be prescribed 
by the Committee by paying Rs. 100 as probationer fee which will not be refunded in any circum- 
stances.” 


It would, thus, appear that the rules relating to the admission of members Assis- 
tants, confer the benefit upon those members only—either individuals or firms—who 
are qualified according to the by-laws to have such Assistants, and who have paid 
admission fees and pay a monthly subscription in respect of each of them, besides 
their own dues, to the Company. The number of such Assistants has been sought ° 
by the by-laws to be limited up to a maximum of six, by imposing a progressively 
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enhanced admission fee, “apparently, with a view to discouraging the employment 
of a pik crowd of such “Authorized Assistants”. The by-laws also provide that: . 


‘an authorized assistant shall not enter into any contracts on his own behalf and all contracts 
made i him shall be made in the name of the member employing him and such member shall þe 
absolutely responsible for the due fulfilment of all such contracts and for all transactions enteréd ir into 
by the authorized assistant on his behalf.” 


It is also contemplated by the by-laws that tickets have to be issued to the Amone 
Assistants, besides the members’ tickets. The by-laws also contemplate that 
a member shall give tothe prescribed Authority of the Company, an immediate 
notice in writing, of the termination of the employmenj by him of any Authorized 
Assistant, and on such termination, the right of the Assistant to use the-:rooms of 
the Association, shall cease, and he shall not be at liberty to transact business in the 
_name and on behalf of his employer. The by-laws also make prowision for the 
` supervision of the work of the Authorized Assistants to see that they function with- 
in the limits of their powers, and do not transact busingss on behalf of persons or 
firms other than those employing them. 


During the accounting year 1944-45 (assessment year 1945-46), the respons 
-dent-Company received from its members the sum of Rs. 60,750 as entrance fee- 
and the sum of Rs. 15,687 as subscription in respect of the Authorised Assistants’ 
The Company also received during the aforesaid year, a sum of Rs. 16,000 as fees 
~ for putting the names of companies on the Quotations List. Unless a particular 
company’s name is placed on the Quotations List, no dealings in respect of the shares 
of that Company are permitted onthe Stock Exchange. An application has to 
‘be made by a member to place on the Quotations List any Corhpany not already 
included in that List, and on approval by the prescribed Authority of the Com- 
pany, the name of the Company thus proposed, is included in the List upon pay- 
ment of a certain fee. The Companies themselves Cannot apply to the Association 
for such enlistment. The application has to be made by a member, and has to 
be accompanied by a fee of Rs. 1,000, and it is only after the necessary scrutiny 
and investigation into the affairs of the proposed Company.have been.made, that 
the enlistment applied for is granted. ‘That is another source of-income to the 
respondent-Company. It is no more necessary to refer to another item of income 
which was admitted, during the course of the assessment proceedings in their ap- 

peflate stage, to be liable to the payment of tax. We a thus, concerned in the 
present controversy with the aforesaid sums of Rs. 60,750, Rs. 15,687 and Rs. 16,000 
which were held by the Income-tax Officer, by his ‘order, dated March 27, 1946, 
to be liable to income-tax. The Income-tax Officer rejected the contention raised 
on behalf of the assessee-Company that the Authorised Assistants aforesaid were 
themselves members of the Company, and that therefore, the moneys received from 
them were exempt from taxation. He also held that though the respondent-Company 
-was a mutual Association, each one of the three items of income, referred to above, 
‘was remuneration definitely related to specific services performed, and was 
thus, chargeable to tax within the meaning of section 10 (6) of the Act. On appeal, 
the Appellate Assistant Commissioner, by his order, dated June 30, 1947, considered 
the points at great length, and came to the conclusion that the Authorised Assistants 
were not members or substitute members. He held that the Authorised Assistants 
‘were no more than represenfatives of the members who employ them, and they 
transact business on their behalf, and that the Association had framed rules and 
by-laws, regulating the admission, supervision and discontinuance of such Autho- 
rized Assistants. For coming to this conclusion, he relied upon the decision of the 
Bombay High Court in the case of Native Share © Stock-Brokers’ Association v. 
The Commissioner of Income-tax, Bombay1. The case was then taken up in appeal to 
the Income-tax Appellate Tribunal, which dismissed the appeal. The Tribunal 
agreed with the finding of the taxing authorities that the Authorised Assistants were 
not members of the Company within the meaning of the Articles of Association 
of the Company, and that their position was analogous to that of the “ authorised 
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clerks in Native Share and Stock-Brokers’ Association at “Bombay ”. In the course 
-of its order, the Tribunal observed as follows :— 


“ The provisions made in the regulations of the Company by which a member can take advantage 


of sending his authorized assistants to the Company for transacting the business in the member’s name 


ds nothing but giving extra facilities to the members. By controlling the institution of authorized 


“assistants the Company renders speccific services to the members and in particular to the member 


-whose assistants work for him. The amounts received by the Company from these sources are cloarly 
covered by the provisions of section 1o (6).” 


‘At the instance of the assessee, the Tribunal stated a case and referred the 


‘following questions of law to the High Court for its decision under section 66 (1) 
-of the Act :— 


“ (1) Whether on the facts of this case the Income-tax Appellate Tribunal was right in holding 
‘that Authorized Assistants were not members of the Company and as such the amounts of Rs. 15,687 
-and Rs. 60,750 received from them as subscriptions and entrance fees respectively should be 
included in the assessable ingome. 


(2) Were thet amounts received for specific services performed by the Association or itS 
-members within the meaning of sub-section (6) of section 10 of the Indian Income-tax Act ? 


(3) Whether the sums of Rs. 16,000 and Rs. 600 were remuneration definitely related to 
“specific services performed by the Association for its members within the meaning of sub-section (6) 
of section 10. 


‘The reference was heard by a Division Bench consisting of Sir Trevor Harries, 
C.J., and Banerjee, J., of the Calcutta High Court. Before that Bench, certain 
concessions were made. It was conceded by Dr. Pal, who also appeared before 
that Bench, that the* Authorized Assistants were not ‘members of the Company. 
It was also agreed at the bar, on behalf of both the parties, that the two sum of 
Rs. 60,750 and Rs. 15,687 were not received from the Authorized Assistants, as suga 
„gested in the question formuldted, and that it was common ground that they were 
received from menibers of the Association in respect of their Authorized Assistants. 
Therefore, the High Court took the view that the questions framed by the Tribunal 
«did not arise, and that the Tribunal had proceeded on a wrong basis of facts. The 
High Court, therefore, re-cast the questions in these terms :— 
«Whether in the facts and circumstanees of this case the Income-tax Appellate Tribunal was 
sight in holdjng that ` 
(a) the amounts of Rs. 15, 687 and Rs. 60,750 received from the members of the Association 
as subscriptions and entrance fees in respect,of Authorized Assistants, and 


(b) the amounts of Rs, 16,000 and Rs. 600 received as fees for enlisting names of newly floated 
Companies and for recognition of changes in the styles of firms respectively 
should be included in the assessable income of the assessees.” 
‘The Tribunal was asked to re-state a case pen the question ‘as re-cast, €x- 
-tracted above. 


. Accordingly, the Tribunal drew up a fresh statement of the case and re-submitted 
it to the High Court. On this re-statement of the case, the matter was heard 
by a Bench consisting of Chakravarti, C.J., and Sarkar, J. The High Court consi- 
-dered the terms of section io (6) of the Act, and came.to the conclusion that the case 
had not been brought within those terms. The High Court, in the course of its 
opinion, observed that though the assessee is undotibtedly a ‘trade association, it 
-did not perform any specific services for its members for remuneration. It then 
examined in detail the decision of the Bombay High Court in the case of Native Share 
& Stock Brokers’ Association v. The Commissioner of Income Tax, Bombay}, relied upon 
by the Department, and observed that the differences pointed out between the case 
-in hand and the case decided by the Bombay High Court, were “ not vital, though 


“they are not immaterial”, but it was not prepared to take the same view of the facts 


«of this case as had been ‘taken by she Bombay High Court in the case referred to 
-above, or by the Travancore-Cochin High Court inithe case of Commissioner of Income-' 
tax v. Chamber of Commerce, Alleppey®. ‘The High Court accepted the argument a 





1. (1940) 14 I.T.R. 628. 2. (1955) 27 LTR. 535- 
e 


228 THE MADRAS LAW JOURNAL REPORTS (SUPREME COURT). [1959 
° e 

Dr.-Pal, which is also addressed to us, that the words “performing specific services 
for ” were far stronger and more definite than the the words “ render service ‘to ’’* 
and that those words meant the actual doing of definite acts in the nature of services. 
The Court further observed that those words meant “‘execute certain definite tasks 
in the interests and for the benefit of the latter (that is to say, the members) under 
an arrangement of a direct character’. It further observed that the words “ for 
remuneration” and “ definitely related to those services”? meant that “certain 
specific tasks must be performed or functions of a specific character must be discharged 
for payment and such payment is to be made to the Association as wages for its labour 
in respect of those tasks or functions.” In this connection, it may be added that 
the High Court also made the following observations bearing on the construction 
of the crucial words of section 10 (6) : i 


“When section 10 (6) speaks of a trade, professional or other similar Assocation performing 
specific services for its members for remuneration, it contemplates, I think, services in regard to matters 
outside the mutual dealings for which the Association was formed end for the transaction of which 
it exists as a mutual Association. If performance of functions even in regar@ to matters within the 
objects of the Association as a mutual Association be performance of specific service within the meaning 
of the sub-section, discharge of no function can be outside it and everything done would be specific 
service performed. That, I do not think, is what the sub-section means and intends.” 


It is manifest that unless the assessee is brought within the terms of sub-section 
(6) of section 10, the three items of income coming into the hands of the Association 
would not be chargeable to income-tax. That sub-section is in these terms :— 
“(6) A trade, professional or similar Association performing specific services for its members 
for remuneration definitely related to those services shall be deemed fog the purpose of this section 
to carry on business in respect of those services, and the profits and gains therefrom shàll be liable 
to tax accordingly.” : 
“It has to be observed at the outset that the performing of the services of the des- 
cription mentioned in that sub-section, may not, but for the words of that section, 
have amounted to carrying on business in respect of those. services. The use of 
the word “‘ deemed ” shows that the Legislature was deliberately using the fiction 
of treating something as business which otherwise it may not have been. It is 
also noteworthy that the sub-section is couched in rather emphatic terms. We 
have, therefore, to examine the terms of the sub-section to see whether the three 
sums of money in question, or any of them, are or is within the ambit of-those terms. 
The words “ performing specific services ”, in our opinion, mean, in the context 
“conferring particular benefits” on the members. The word “services” is a term | 
of a very wide import, but in the context of section 10 of the Act, its use excludes 
its theological or artistic usage. With reference to a trade, professional or similar 
Association, the performing of specific services must mean conferring on its members 
some tangible benefit which otherwise would not be available to them as such, ex- 
cept for payment received by the Association in respect of those services. The word 
“ remuneration ”, though it includes “ wages ”, may mean payment, which strictly- 
speaking, may not be called “ wages ”. It is a term of much wider import including 
“ recompense ”, ‘‘ reward”, “ payment ”, etc., It, therefore, appears to us that 
the learned Chief Justice was not entirely correct in equating “ remuneration ”’ 
with “wages”. The sub-section further requires that the remuneration should be 
“definitely related ” to the specific services. In other words, it should be shown 
that those services would not be available to the members or such of them as wish 
to avail themselves of those services, but for specific payments charged by the Asso- 
ciation as a fee for performing those services. After these observations bearing 
on the interpretation of the crucial words, we shall now examine each of the three 
items ofincome, separately, to determine the question whether they answer, or any 
of them answers, the description of “‘ services? contemplated by the sub-section; 


Firstly, the sum of Rs. 60,750 has been realised from such members as applied 
for and obtained permission of the Association to have the use of Authorised Assis- 
tants within the precincts of the Stock Exchange. There cannot be the least doubt 
° that unless those members paid the prescribed entrance fees for one or more Autho- 
rized Assistants up toa maximum of six, they could not have the benefit thus 
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conferred upon such members. Ordinarily, a member ‘has to transact business 
àn the precincts of the Association by himself ox by his business partner if there is 
a firm; but if that member is a very busy person, and wishes to avail of the services 
of Authorized Assistants, he has to pay the prescribed fee. A member of the Asso- 
‘ciation, with the advantage of mutuality, so long as he transacts business within 
the precincts of the Association, by himself or by his partner in the case of a firm, 
1s not required to pay any such entrance fee but only the fee payable by every mem- 
ber as such, The entrance fee, thus, is clearly chargeable only from such of the 
members as avail themselves of the benefit conferred by the rules of the Association 
in that behalf. The entrance fee is, thus, a price paid for the services of the Associa- 
tion in making suitable arrangements for an absentee member to transact business 
on his behalf and in his name by his representative or agent. The entrance 
fee in question, therefore, cannot but be ascribed to the specific services renderéd 
by the Association in respect of Authorized Assistants who thus become competent 
to"transact business on behalf of their principal. 


Coming next to the sum of Rs. 15,687 which was realised from the members 
by way of subscription in respect of their Authorized Assistants, it is clear that this 
sum consists of the contributions severally made by the members periodically, so 
as to continue to have the benefit conferred by the Association of having the use of 
their representative or agent even during their absence. There cannot be the 
least doubt that this is a very substantial benefit to those members who found is 
worth their while to engage the services of Authorized Assistants. A member it 
not obliged, as indicated above, to have such an Assistant, but the fact that he chooses 
to have such an Assistant on payment of the prescribed fee or subscription, itself, 
is proof positive that a businessman, who ordinarily thinks in terms of money, has 
found it worthwhile to have the services of an Assistant by making an additional 
payment to the Association by way of recompense for the benefit, thus, conferred 
upon him. © >., í , 

Lastly, the sum of Rs. 16,000 represents fees received from members for 
allowing their application for enlisting the names of Companies not already on 
the Quotations List, so that the shares and stocks of these Companies, may be placed 
on the-Stock Market. ` As already indicated, it is not the Company concerned which 
has directly to pay this fee, but the fee has to be paid by the members who initiates 
the proposal and, apparently, finds it worth his while to pay the prescribed fee to 
the Association. He would not make the payment unless he found it worth his 
while to do so. Apparently, such a member is interested in placing the stocks 
of that Company on the market. It cannot, therefore, be denied that that sum of 
money is definitely related to the specific services performed by the Association, 
namely, to permit transactions in respect of the shares of the Company concerned, 
which services would not otherwise be available to the members as a body or to the 
individual member or members interested in that Company. 


In our opinion, therefore, each one of the three sources of income to the Associa- 
tion, accrues to it on account of its performing those specific services in accordance 
with. its rules and by-laws. Each one of the three distinct sources of revenue to 
the Association, is specifically attributable to the distinct services performed by the 
Association for its members or such of them as availthemselves of those benefits 
And each one of those services is separately charged for, according to the rate or 
schedule laid down by the rules and by-laws of the Association. In our opinion, 
therefore, the requirements of sub-section (6) of section 10, have been fulfilled in 
the present case. 


But we have yet to deal with the last argument accepted by the High Court 
with reference to the terms of sub-section (6) of section 10, namely, that the services 
contemplated therein, have referenge to “ matters outside the mutual dealings for 
which the Asséciation was formed”. In the first place, there is no warrant for 
limiting the application of the words used by the Legislature, in the way suggested. 
Secondly, the mutuality of the Association extends only to such benefits as accrue 
to every member on the payment made by him to the Association, but even if addi- 
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tional items of payment hdve to be made for additional services to be performed by 


the Association only for such of the members as avail themselves of those benefits, , 


it cannot be said that the mutuality extends to those additional benefits also. It is, 
in our opinion, equally wrong to suggest that the services in question should have 


been outside the objects of the Association. If the Association renders services to ° 


such of its members as avail themselves of such services as are not within the scope , 
of the business activities of the Association, those benefits, if any, would not be con- 
ferred by the Association as such, because the Association has to function within 
the scape of its objects of incorporation. 


Hence, on a true construction of the provisions of the sub-section in question, 
we have come to the conclusion that the fact and circumstances of the present case, 
bring the three items of income of the Association within the taxing statute. In 
our opinion, the decision of the: Bench of the Bombay High Court, gonsisting of 


Stone, C.J., and Kania, J., "(as he then was), in the case of Native Share Œ Stock: 
Brokers’ Association v. Commissioner of Income-Tax, Bombay',,is correct, and the facts. ' 


of that case run very parallel to those of the case in hand, thotgh there may be 


minor differences in the rules and by-laws for the Association then before the Bombay ` 


High Court. In that case, as in the present one, the rules of the Stock Brokers 
Association (the Bombay Sotock Exchange) contemplated a definite scheme for 
allowing members to employ authorized clerks and for the admission, conduct, control 
and supervision of those clerks, for the benefit primarily of the members who em- 
ployed them. It was held by the High Court that the income received by the. 
Association by way of fees in respect of those authorized clerks, was within the taxing 
statute and liable to income-tax. After examining in detail, the „provisions of the 


rules and the by-laws of the Association, Stone, C.J., made the following observations.’ 


(at p. 633) which are equally applicable to the rules and by-laws of the Association 
in the present case :— à ate 
“ In my judgment these rules lay down a definite scheme and provide*am organised arrange- 


ment, controlled and supervised by the Association for the benefit of its members. In my opinion 
the carrying of their scheme into effect is performing services for its members by the Association, 


No doubt the benefit of the scheme would redound to the benefit of all members since all would have ` 


the advantage of disciplined supervision exercised over the authorised clerks and remisiers of the 
others. I do not think that because the payment for the carrying of the scheme is provided for only 
by members who avail themselves of the use of the authorised clerks it makes any difference.” 


Kania, J., (as he then was), in a separate but. concurring judgment, made the - 


following very pertinent observations (at p. 634) :— 
“ A perusal of the rules referred to in the judgment of the learned Chief Justice shows that the 


institution of authorised clerks exists for the benefits only of those who pay remuneration of Rs. 100 ` 
instead of going to the market and carrying on their business themselves. Individual members are - 


permitted to work through an agent. For that the charge is made. ‘The rules provide for the appli- 
cation and grant for such permission, registration of the authorised clerks on the individuals being 
recognised as clerks of particular members, supervision over the work of such clerks and particularly ` 
to prevent them from registering contracts either in their own name or in the name of another member ; 
and -a general supervision over their good behaviour is contemplated. . . . . : ey 


A question was raised as to whether these are specific services to be performed for particular } 
members or whether the rules amount to performance of duties towards members in general. It is 
true that several of the services to, be rendered may be helpful to the other members for their business‘ ` 
Taken as a whole I consider that as a performance of services by the Association for the benefit of“ 
members who pay the remuneratien.” 7 a 


We have made these copious quotations from the judgment of the Bombay High ` 
Court, because, in our opinion, they truly apply the provisions of sub-section (6) ' 
of section 10 to Associations like the one before us. ` f 
The other case tọ which our attention was drawn, is Commissioner of Income-tax 
v. Chamber of Commerce, Alleppey. The facts of that case are not similar to those 
of the case before us, but the ratio decidendi of that case are relevant. That case re- 
ferred to the Alleppey Chamber of Commerce. e The Chamber inaugurated a pro-" 
duce section with the object of promoting the interests of merchants in general, and 
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of those engaged in the produce trade, in particular ; of acting as arbitrators and 
collecting and publishing information relating to the produce trade. Members 
were admitted to the produce section on payment of admission fees, monthly fees 
and contributions at certain prescribed rates. The question which was referred 
to the High Court, was whether the receipts by way of fees and contributions, could. 
be-chargeable under section 10 (6) of the Act, and it was answered in the affirmative, 


Though cases in England, by way of precedent for the decision of the case in 
hand, have not been cited at the Bar, apparently because the scheme of the Income- 
tax Law in England is different and the words of the statute are not in pari materia, 
yet there are some cases which throw some light on the controversy before us. For 
example, the case of The Carlisle and Silloth Club v. Smitht, related to a Golf Club which 
was not incorporated. It was admittedly a bona fide members club, but under one 
of the terms ofits lease, it had to admit non-members to play on its course 
one payment of “green fees” at certain prescribed rates. Those fees. 

_were paid non-members Receipts from those fees were entered in the 
general accounts of the Club, thus, showing an annual excess of receipts over ex- 
penditure of the Club as a whole. It was held by Hamilton, J., (as he then was), 
that the Club carried on a concern or business in respect of which it received re- 
muneration which was assessable to income-tax. He pointed out that the receipts 
from non-members went to augment the funds of the Club, and the revenue thus. 
received was applied for the purposes of the Club towards its general expenditure. 
The case was taken up to the Court of Appeal, and the decision of that Court i 
reported in the same volume at page 198. The Court of Appeal affirmed the de- 
cision and, dismissed the appeal. 

The Judgment of the King’s Bench Division in The Liverpool Corn Trade Association, 
Limited v. Monks*, was. based on facts which are similar to the facts, of the present 
case. In that case, the Liverpool Corn Trade Association, Limited, was an in- 
corporated body urider the Companies Act, with the object inter alia, of protecting 
the interests of the corn trade, and of providing a clearing house, a market, an ex- 
change, and arbitration and other facilities to the trade. Membership of the Asso- 
ciation was confined to persons engaged in the corn trade. Each member was requir- 
ed to have one share in the Company, and had to pay an entrance fee and an annua 
subscription. , Non-members could also become subscribers. Payments were made 
to the Association by members and others for services rendered through the clearing 
house, etc. The assessee was taxed on the excess of its receipts over expenditure.. 
‘On appeal to the Special Commissioners, they upheld the assessment. One of the 
points raised before the Special Commissioners, was that transactions with its mem- 
bers were mutual ones, and that any surplus arising from such transactions, was. 
not a profit assessable to income-tax. On appeal, the High Court agreed with the 
determination of the Special Commissioners, and held that any profit arising from. 
the Association’s transactions with members, was assessable to income-tax as part 
of the profits of its business, and that the entrance fees and subscriptions received 
from members must be included in the computation of such profits. 


It was suggested that the service in this case, if any, was extremely trivial and 
the remuneration which was large was for that reason not definitely related to the 
service. It was held by Upjohn, J., in Bradbury (H. M. Jnspector of Taxes) v. Arnold, 
that the extent of the services was of no materiality. There, the question was 
being dealt with under Case VI of Schedule D of the Income-tax Act, 1918. The 
learned Judge observed : 

“ There is no doubt that a contract for services may, and clearly does, form a matter for assess- 
ment under Case VI of Schedule D, and not the less so that the services to be rendered are trivial or 
that they are to be rendered once and for all so that the remuneration may be regarded as a casual 
profit arising out of a single and isolated transaction.” 

The same view, was expressed by Harman, J., in Housden (Inspector of Taxes) v. 
Marshallit. In that case, a well-known jockey contracted with a newspaper com-- 
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pany to make available fo its nominee “ reminiscences of his life and experiences 
on the turf for the purpose of writing a series of four articles’, and to provide photo-, 
graphs, press cuttings, etc. He was paid £750. The question was whether this 
amounted to sale of property, or was a payment for services rendered. It was held 
that it was the latter, and that it did not matter if the service rendered was trivial.° 


In view of what we have said above as to the nature of the service which the 
Association performed in respect of the Assistants, the payment of the fee was de- 
finitely related to that service. It is, therefore, plain that the case fell within sec- 
tien 10 (6) of that Act. It must, therefore, be held that the question referred to 
the High Court should have been answered in the affimative, and that the High 
‘Court was in error in giving its opinion to the contrary. . 


* The appeal must, accordingly, be allowed with costs here and below. 


Appeat allowed ; 
Referenge answered in the affirmative, 
e 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—B. P. Sinua, P. B. GAJENDRAGADKAR AND K. N. Wancuoo, JJ. 
The Management of Ranipur Colliery under Messrs. Equitable 


Coal Co., Ltd. .. Appellants* 
v. 
Bhuban Singh and others * 2 Respondents. 


Industrial Disputes Act (XIV of 1947), sections 33 and 33-A—Nature of proceedings under section 33— 
Standing Orders of the employer—Period of suspension without pay limited to 10 days, ‘ pending enquiry’— 
Pendency of proceedings under section 33, if included in “ pending enquiry”. ° 


The Labour Appellate Tribunal while confirming the order granting permission under section 33 
of the Industrial Disputes Act (XIV of 1947) allowed the appeal of the workmen against the order 
of dismissal of petition under section 33-A on the ground that there had been a breach of clause 27 
of the Standing Orders and ordered the payment of wages from the date of suspension without pay 
to the date of order granting permission to dismiss less ten days allowed by that clause 27, Hence 
this appeal against the said order, was filed by the company under Special Leave of the Supreme 
Court. 


The relevant facts are:—Seven workmen were served with charge-sheets on 1st April, 1955. Enquiry 

’ -was properly held on 13th April, 1955 and they were found guilty of misconduct. Their dismissal 
was decided upon and application for permission under section 33 was also decided upon. Appli-* 
«cation was made on 2gth April, 1955. The workmen were suspended on 4th May, 1955, without 
pay, pending orders of the Industrial Tribunal. 


Clause 27 of the Standing Orders read: “An employee may be suspended, . . . . s s s 
provided suspension without pay, whether as a punishment or pending enquiry shall not exceed ten 
‘days ”. 


Held: As held in The Automobile Products of India v. Rukmaji Bala, (1955) 1 S.C.R. 1241: (1955) 
‘$.G.J. 253,: (1954) 1 M.LJ. 148 (S.C.), section 33 of Act (XIV of 1947) imposes a ban 
on the employer to dismiss a workman, in case some industrial dispute is pending between 
the employer and his employees, and it gives power to the Industrial Tribunal on 
application made to it, to grant or withhold permission to dismiss (i.e.) to lift the ban 
-or to maintain the ban. The proceedings under section 33 are not an enquiry by the Tribunal 
into the rights or wrongs of thè dismissal; they are not in the nature of an enquiry into the 
«conduct of the employee by the Tribunal. (See Lakshmi Devi Sugar Mills, Lid. v. Pt. Ram Sarup, (1956) 
S.C.R. 916: (1957) S.C.J. 46). All that it has to see is whether a prima facie case has been made 
-out for lifting the ban and whether a fair enquiry has been made by the employer in which he came 
to the conclusion bona fide that the employee was guilty of misconduct. The enquiry contemplated by 
-clause 27 of the Standing Orders is an enquiry into the conduct of the employee. That enquiry can 
only be by the employer. ‘‘ Pending enquiry ” found in clause 27 can only refer to the enquiry by 
‘the employer into the conduct of the employee. 


Standing Orders are concerned with employers and their employees and not with tribunals. 
Therefore enquiry mentioned in clause 27 can in the tontext refer to the enquiry by the employer 
and not to the proceeding under section 33 before the Tribunal. 





* Civil Appeal No. 768 of 1957. 21st April, 1959. 
bd e 
e 
. 0 . 


11] MANAGEMENT OF RANIPUR COLLIERY v. BHUBAN SINGH (Wanchoo, J.). 233 


e 

The scheme and object of section 33 also show that this conclusion in reasonable. But for the 
ban imposed by that section the employer would be egtitled to dismiss the employee immediately 
after the completion of the enquiry-on coming to the conclusion that he was guilty of misconduct 
meriting dismissal. To expect him to continue paying that employee is unfair. In such a case the 
‘suspension of the employee without pay would be justified. If it were not so he would have to go 
-on paying the employee for not doing any work and the period for which this will go on will depend 
.on the accidental circumstance how long the Tribunal takes to conclude the proceeding under 
iséction 33. : ~ 

The words “ pending enquiry ” in clause 27 both in the context and in justice and reason refer 
only to the enquiry by the employer and not to the proceedings before the Tribunal under section 33. 


In the instant case the suspension without pay was ordered after application for permission to 
dismiss was made to the Tribunal. As the permission was granted by the Tribunal and the Appcllate 
“Tribunal has upheld it there is no question of the employees being paid during the period of suspen- 


‘sion without pay. . 
Appeal by Special Leave from the Judgment and Order, dated the 2ist 


September, 956, of the Labour Appellate Tribunal of India at Calcutta, in 
Appeal No. Cal. ror of 1956. 


 M. C. Setalvad, Attorney-General for India (S. N. Mukherjee and B. N. Ghosh, 
Advocates, with him), for Appellants, í 


Dipak Dutta Choudhri, Advocate, for Respondents. 
The Judgment of the Court was delivered by 


Wanchoo, F.—This is an appeal by special leave against the decision of the Labour 
Appellate Tribunal of India in an industrial matter. The appellant is the Ranipur 
‘Colliery (hereinafter called the company) which carries on the business of coal mining 
in Dishergarh (West Bengal). The respondents are six workmen employed by 
the company., They along with another person were working at tub-checkers. It 
was found that they were making false reports both as to quality and quantity of 
coal, which it wag their duty to check, with the result that the company 
suffered doss.. Consequently, the compariy served charge-sheets on them and a re- 
gular enquiry was héld on April 13, 1955, at which they were present and had full 
opportunity to give their explanation, cross-examine witnesses and generally con- 
test the charge. . The company came to the conclusion after the enquiry that the 
workmen were guilty of the misconduct with which they were charged and should 
‘be dismissed. As, however, an industrial dispute between the company and its 
workmen was pending before the Industrial Tribunal, the company applied under 
section 33 of the Industrial Disputes Act (hereinafter called the Act) for permission 
to dismiss the workmen. It appears that five out of seven workmen filed two appli- 
cations under section 33-A of the Act before the Industrial Tribunal on the ground 
that they had been suspended without pay from May 4, 1955, and that this was 
against the provision of the Standing Orders governing their conditions of service. 
‘These three applications were heard together by the Industrial Tribunal, which 
«came to the conclusion that the permission should be granted to the company to 
dismiss the seven workmen and accordingly did so. Having granted this permission, 
the Industrial Tribunal, in consequence, dismissed the applications under section 
33-A. 

Six of the workmen then went up in appeal to the Labour Appellate Tribunal 
against the grant of permission to dismiss and the dismissal of their applications 
under section 33-A. Their case was (i) that no perrfiission to dismiss should have 
‘been granted, and (ii) that five of them had been placed under suspension without 
-wages for an indefinite period in violation of the express provision of the Standing 
Orders and therefore they were entitled to relief. The Appellate Tribunal dismissed 
the appeal with respect to the grant of permission to dismiss. It, however, came to 
the conclusion that there was a breach of claus? 27 of the Standing Orders, and 
therefore allowed the appeal of five workmen (other than Akhey Roy), who had 
applied under section 33-A and ordered that they should be paid their wages from 
the date of suspension without pay to the date of the Industrial Tribunal’s order, 
less ten days as provided in clause 27 of the Standing Orders. Thereupon the com- 
pany applied to this Court for special leave which was granted ; and that is how ° 
the matter has come before us. 
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It appears that Akhéy Roy has been unnecessarily joined as a respondent, for 
the order of the Appellate Tribunal does not show that any relief was granted to 
him and his appeal to the Appellate Tribunal must therefore be taken to have been g 
dismissed. 

Thus the only point that falls for consideration is whether suspension without s 
pay pending permission of the Industrial Tribunal under section 33 of the Act is'a 
breach of clause 27 of the Standing Orders. The brief facts necessary in this con- 
nection are these: Seven workmen were served with charge-sheets on April 1, 
1955. After their replies had been received, an enquiry was held on April 13, 1955 

- and they were found guilty of misconduct. It was decided thereupon to apply for 
permission for their dismissal under section 33 of the Act. The application was 
made to the Tribunal on April 29, 1955- Thereafter the workmen were suspended 
on May 4, 1955, without pay pending orders of the Industrial Trikunal. 


Clause 27 of the Standing Orders, on which reliance has been placed, reads 
e 


_thus— é 
“ An employee may be suspended, fined or dismissed without notice or any compensation in lieu 
of notice if he is found to be guilty of misconduct, provided suspension without pay, whether as a 
punishment or pending enquiry, shali not exceed ten days.” . ` 
The contention on behalf of the workmen is that the words “ pending enquiry *” 
appearing in clause 27 include enquiry under section 33 of the Act before the Indus- 
trial Tribunal also. Therefore, if the Industrial Tribunal takes longer than ten 
days to decide the application under section 33 and the workmen is suspended 
without pay, there would be a breach of clause 27 of the Standing Orders after ten 
days are over. On the other hand, it is contended on behalf of the company that 
the words “ pending enquiry ” in clause 27 refer only to the enquiry by the employer 
and not to the proceedings before the Industrial Tribunal under section 33. The 
Appellate Tribunal has come to the conclusion thatthe words “ pending enquiry ” 
in clause 27 include proceedings before the Industrial Tribunal under section 
33 and therefore if suspension without pay is for more than ten days, even though 
it may be pending orders of the Industrial Tribunal under section 33, there is a 
breach of clause 27 of the Standing Orders. In this connection itshas relied on an 
earlier decision of its own in Rampalat Chamar and others v. The Assam Oil Go., Lid.>, 
where the words were “ pending full enquiry”. It was of opinion that there was 
no difference between “ pending enquiry » and “ pending full enquiry” and that 
the proceedings before the Industrial Tribunal under section 33 are also included 
in these words. ’ 
We agree that there is no real difference between “ pending enquiry” which 
appears in clause 27 of the Standing Orders and “ pending full enquiry ” which 
appeared in the Standing Orders in The Assam Oil Company case’, But we are of 
opinion that the view taken by the Labour Appellate Tribunal both in The Assam 
Oil Company case?, and in this case is incorrect. ‘his Court has held in The Automobile 
Products of India, Lid. v. Rukmaji Bala®, that section 33 imposes a ban on the employer 


maintain the ban. So far, however, as the employer is concerned, this enquiry 
is (or, at any rate, should be ? over when he comes to the finding that the case against 
the employee is proved and that the punishment of dismissal is the proper punish- 
ment. It is only then that the employer applies under section 33 for permission 
to dismiss the employee. Further, the proceedings under section 33. are not an 
enquiry by the Industrial Tribunal into the rights or wrongs of the dismissal ; all 
that it has to see is whether a prima facte case has been made out or not for lifting the 


*s in favour of the employer, it was 
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bound to grant the permission sought for by him. It is thus clear that procee- 
ditigs under section 33 are not in the nature of'an enquiry into the conduct of the 
employee by the Industrial Tribunal ; (see Lakshmi Devi Sugar Mills, Lid. v. Pi. Ram 
Sarup*), The proceedings therefore before the Industrial Tribunal cannot be called 
an €nquiry into the conduct of the employee. On the other hand, the enquiry which 


-is contemplated by clause 27 is an enquiry into the conduct of the employee. That 


enquiry could only be by the employer. Therefore, when clause 27 uses the words 
“pending enquiry ”, those words can only refer to the enquiry by the employer 
into the conduct of the employee. It is in our opinion, entirely unnecessary that 
the words “ pending enquiry ” should have been qualified by the words “ by the 
employer ”, before they can be interpreted as referring to the enquiry by the em- 
ployer. Standing Orders are concerned with employers and employees and not 
with tribunajs. ‘Therefore, when an enquiry is mentioned in clause 27 it can in 
the context only refer to the enquiry by the employer and not to a proceeding under 
section 33 before the tribunal. We are therefore of opinion that in the context in 
which these wordl have been used in clause 27 they mean an enquiry by the em- 
ployer and are not referable to the proceedings under section 33 of the Act before 
the Tribunal. 


The scheme and object of section 33 also show that this conclusion is reason- 


able. Section 33 of the Act, as already stated, imposes a ban on the employer, 


thus preventing him from dismissing an employee till the permission of the 
tribunal is obtained. But for this ban the employer would have been entitled to 
dismiss the employee immediately after the completion of his enquiry on coming 
to the contlusion -that*the employee was guilty of misconduct. Thus if section 33 
had not been:there, the contract of service with the employee would have come 
to an end by the dismissal immediately after the conclusion of the enquiry ‘and the 
employee would not have beer entitled to any further wages. But section 93 steps 
in and stops the employer from dismissing the employee immediately on the con- 
clusion of his enquiry and compels him to seek permission of the Tribunal, in case 
some industrial dispute is pending between the employer and his employees. It 
stands to réason ‘therefore that so far as the employer is concerned he has done all 
that he could do in order to bring the contract of service to an end. To expect hina 
to continue paying the employee after he had come to the conclusion that the em- 
pleyee was ‘guilty of misconduct and should be dismissed, is, in our opinion unfair, 
simply because of the accidental circumstance that an industrial dispute being pen- 
ding he has to apply to the tribunal for permission. It seems to us therefore that 
in such a case the employer would be justified in suspending the employee without 
pay after he has made up his mind ona proper enquiry to dismiss him and to apply 
to the tribunal for that purpose. If this were not so, he would have to go on paying 
the employee for not doing any work, and the period for which this will go on will 
depend upon an accidental circumstance, viz., how long the tribunal takes in con- 
cluding the proceedings under section 33. In the present case the application for 
permission was made on ‘April 29, 1955 and the Tribunal’s award was given on` 
March 10, 195, more than ten months later. So if the view, taken by the Appellate 
Tribunal is correct, the employer has to pay the employee for this period of more 
than ten months, even though the employer had completed his enquiry and made u 
his mind to dismiss the employee long before and would have done so but for the ban 
imposed by section 33. The purpose of providing ten days as the maximum period 
of suspension without pay periding enquiry in clause 27 obviously is that the em- 
ployer should not abuse the provision of suspension pending enquiry and delay 
the enquiry inordinately, thus keeping the employee hanging about without pay 
for a long period. The object further seems to be to see that the employer finishes 
his enquiry promptly within ten days if the suspension of the employee is without 
pay. But it could not have been intended that the Industrial Tribunal should also 
conclude the proceedings under section 33 within ten days, and if that was not done 
there would be a breach of clause 27. ` In any case the time taken by the proceedings 
E ow—a IUII 
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before the tribunal under section 33 is beyond the control of the employer and as the 

provisions of clause 27 would be inappropriate and inap, licable to the said proceed- 

ings. We are therefore of opinion that the words “ pending enquiry ” in clause 27 


both in the context and in justice and reason refer only to the enquiry by the em- a 


ployer and not to the proceedings before the tribunal under section 33. 


This interpretation would not cause any serious hardship to the employee, 
for if the tribunal grants permission to the employer to dismiss the employee he will 


not get anything from the date of his suspension without pay ; on the other hand, ` 


if the tribunal refuses to grant the permission sought for, he would be entitled to his 
back wages from the date of his suspension without pay. We may in this connection 
refer to the case of Lakshmi Devi Sugar Mills, Ltd., where a similar poiat 
arose for decision. In that case the Standing Orders provided suspension without 
pay only for four days. Jt was there held that s spen.ion without® pay epending 
enquiry as also pending permission of the tribunal could not be considered a punish- 
ment, as such suspension without pay would only be an iftterim measure and would 
Jast only til: the application for permission to punish the workman was made and 
the tribunal had passed orders thereon. It was also held that if the permission 
was accorded the workman would not be entitled to payment during the period of 
suspension but if the permission was refused he would have to be paid for the whole 
period of suspension. The principle laid down in that case applies to this case also. 
We would only like to add that th -t principle will apply only to those cases where 
there is a ban under section 33 and the employer has to apply under that section for 
lifting the ban after completing the enquiry. The matter will be different if there 
is no question of applying under section 33 and under the relevarit Standing Orders 
the employer is competent to dismiss the employee immediately after his enquiry 
is complete. In such a case if the Standing Orders provide that suspension without 
pay will not be for more than a certain number of days, the enqui.y must-either be 
completed within that period or if it goes beyond that period, and"suspension for any 
reason is considered necessary, pay cannot be withheld for more than the period 
prescribed under the Standing Orders. In the present case, the suspension without 
pay took place even after the application under section 33 had been made and was 
pending permission under that section. As the Industrial Tribunal has accorded 
permission to dismiss the employees in this case and as that part of the award has 
been upheld by the Appellate Tribunal, there is no question of the employees being 
paid during the period of suspension without pay. We, therefor :, allow the appeal, 


set aside the order of the Labour Appellate Tribunal and restore the order of the ’ 


Industrial Tribunal dismissing the two applications under section 33-A. In the 
circumstances, we pass no order as to costs. . 


G.R./K.S. Appeal allowed. 


SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—S. J. Imam, A. K. Sarkar AnD K. Sussa Rao, JJ. 
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Messrs. Raman & Raman, Ltd. .. Appellant” 
v. 

‘The State of Madras and others .. Respondents. 


Motor Vehicles Act (IV of 1939) as amended by the Madras Act (XX of 1948), section 43-A—Interpre- 
tation—Orders and directions under—lf laws—Central Road Traffic Board deciding appeal applying the new 
orders in force—Propriety—Decision if subject to writ of certiorari. 


The Regional Transport Authority, Tanjore, applyiag the principles set forth,under section 47 of 
the Motor Vehicles Act (IV of 1939) and the Rules, as also the G.O. No. 3353 issued under section 
1. (1956) S.C.R. 916: (1957) S.C.J. 46. 
* C.A. No. 37 of 1958. 18th February, 1959. ‘ 
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43-A then in force granted a permit on 19th February, 1955, to the appellant in preferance to the 4th 
respondent and the other applicants ; the Appellate Authori (Central Road Traffic Board) on 
appeal preferred the 4th respondent and granted the permit to him. The aggrieved appellant 
filed a petition, for a writ of certiorari and for quashing the order of the Board in the High Court of 
Madras which was granted ; but on Letters Patent appeal it was reversed and the petition under 
® Article 226 of the Constitution was dismissed. Hence this appeal by Special Leave to the Supreme 
Court wherein it was contended that the appellate authority took notice of the G.O, Ms. No. 1689, 
dated June 15, 1955, in deciding the appeal and therefore it was an error on the face of the record 


subject to a writ of certiorari. 


Held (Per Subba Rao, F., Imam, J., agreeing) :—The Orders and directions issued by the State 
Government under section 43-A of the Motor Vehicles Act (IV of 1939) as amended by Madras Act 
(XX of 1948) cannot be said to be ‘laws’. The words used in that section 43-A (introduced by the 
Madras Act) are very wide. Divorced from the context and the setting in which it appears it may 
comprehend any orders or directions of a general character in respect of Road Transport ; if so 
construed it wowld not only subvert the other provisions of the Act but would also be vulnerable to 
attack on*the ground of constitutional invalidity. All the salutary precautions provided under 
section 133 can be ignored if the directions given under section 43-A are given the status of law ; on 
the other hand if a regrrictive ifiterpretation is given, as it should be in the context, there would be a 
happy correlation of the functions of the various bodies under the Act including the Government. 
Chapter IV and the Rules made thereunder confer administrative powers on the Regional and the 
State authorities. Section 43-A enables the State Government to make orders and issue directions 
of a general character in respect of those functions to implement the provisions of the Act and the 
Rules made thereunder ; and the said authorities shall give effect to them all. The context in which 
and the setting wherein the section is inserted (Chapter IV after section 43) as also the terms 
thereof (‘ orders ° and ‘directions ’) lend support to the said conclusion. ' 


C. S. S. Motor Service v. State of Madras, (1948) 1 M.L.J. 85, referred to. 
š . ° 

The contention of the respondents that the two G.Os. Nos. 3353 of 1954 and 1689 of 1955 are 
not materially different and on the application of either the order appealed from can be sustained 
cannot be accepted. On the strict consideration of the former G.O. the 4th respondent would not be 
entitled to the permit. 

But as the said order is not a ‘law’ but an administrative direction it could not affect the validity 
of the order of the Appellate Authority, if'it made the order, having regard to the considerations 
laid down in section-47 of the Act, the main consideration being the interest of the public generally. 
As to the advantagts to the public of granting permits to a fleet owner or new entrants who enters 
into competition two views are possible. If the Central Road Traffic Board (the Appellate Authority) 
preferred the one to the other it was well within its rights in holding that the public interest would be 
best served, by avoiding’ monopoly, if the permit was given to the 4th respondent in the circum- 
stances of the casc. 


In short, the appellant had a fundamental right to carry on the motor transport business subject to 
reasonable restrictions imposed by law. Some of the provisions of Chapter IV contain such reasonable 
restrictions. The orders issued under section 43-A could cover only the administrative field of the 
officers concerned and so any directions issued was not,‘ law regulating the rights of parties’ (appli- 
cants for permit) and cannot obviously add to the considerations prescribed under section 47 for the 
grant or refusal of the permit as the case may be. There was therefore no change in the ‘ law ° pending 

t he appeal so as to affect the appellant’s rights. In this view the appellant cannot question the order 
of the Board on the ground that it decided the appeal on a law made subsequent to the issue of the 
permit to him. 


Per Sarkar, 7—The Central Road Traffic Board is clearly a quasi-judicial authority ; it is also 
a principle firmly established and accepted by the Supreme Court that a writ of certiorari can issue 
where the decision of a tribunal discloses an error of law apparcngon its face. If it was an error for 
the Board to have followed G.O. Ms. No. 1037 (which is the effect of G.O. Ms. No. 1689 of 1955) 
, Such error appeared on the face of its order ; for it expressly purported to be guided by that G.O. 
Therefore the only question is whether this was an error and an apparent error. 
i 


It is far from clear that a qausi-judicial tribunal (Central Road Traffic Board in this case) is not 
entitled, in hearing an appeal from another such tribunal (Regional Transport Authority here) to 
apply a rule which has come into existence since the decision under appeal. That being so there is 
no error on the face of the record. 

Pi e 

It cannot be overlooked that the tribunal is not enforcing a vested right which one party has 
against another or others. It is for the reason that a Court gives effect at the trial on an appeal to the 
substantive rights of the parties existing on the date of the writ that a change in law cannot be taken 
into account in appeals. It is not the appellant’s contention that when a person makes an application 
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for a permit acquires a right to have it decided by the orders in force at that time but only the authority 
ha’ to consider the applications according tp the orders in force at the hearing thereof. - ‘Therefore . 
the basis of the contention that the Appellate Authority cannot consider a G.O. issued since the 
decision appealed from completely disappears. Nor is it possible to conceive the decision of the 
Regional Transport Authority granting or refusing to grant a permit as having any operation by way 
of res judicata. Thus there is no warrant for applying the general rule applicable to Courts of law 
hearing an appeal from a subordinate Court to tribunals as are concerned in the instant case. 


Further the latter G.O. was directed only to the Central Road Traffic Board which heard the 
appeals and this would indicate that the order is to be applied to pending appeals and it was meant 
to be retrospective so far. Then there is another reason for saying that it not clear that the Board 
was in error in applying it. i 


For these reasons the appeal fails. 


Obiter.—The contention that ®%rders under section 43-A are merely administrative orders which 
are not laws and any error with regard to them would not be an error of law liable to correction by’a 
writ of certiorari cannot be assented to. The whole justification for the ifsue of such a writ is to prevent 
where no other remedy is available, a patent injustice being allowed to stand. 


Appeal by Special Leave from the Judgment and Order, dated the 14th 
September, 1956, of the Madras High Court in Writ Appeal No. 64 of 1956, 
arising out of the Judgment and Order, dated the 1st May, 1956, of the said High 
Court in Writ Petition No. 852 of 1955. 


G. S. Pathak, Senior Advocate (R. Ganapathy Iyer, Advocate and G. Gopala- 
krishnan, Advocate of M/s. Gagrat @ Co., with him), for Appellant., * 


A. V. Viswanatha Sastri, Senior Advocate (7. B.- Dadachanji and S. N. Andley 
Advocates of M/s. Rajinder Narain & Co., with him), for Respondent No. 4. 


The Court delivered the following Judgments : 


Subba Rao, 7—(On behalf of Imam, J., and himself). This appeal by Special 
Leave against the judgment of the High Court of Judicature at Madras raises the 
question of interpretation of section 43-A of the Motor Vehicles Act, 1939 (1V-of 
1939), as amended by the Motor Vehicles (Madras Amendment) Act, 1948 (Mad. 
XX of 1948), hereinafter referred to as the Act. On February 19, 1955, the Regional 
Transport Authority, Tanjore, Madras State, the second respondent herein, called 
for applications under section 57 (2) of the Act for grant of a stage carriage permit on 
the Saliamangalam—Kodavasal route. The appellant and the fourth respondent 
K. M. Shanmugam, Proprietor, K. M. S. Transport, Ammapet, Tanjore District, 
along with others, applied for the grant of the said permit. ‘The Regional] Transport 
Authority at its meeting held on April 19, 1955, after hearing the representations of 
the applicants, granted the permit to the appellant. The fourth respondent and two 
others preferred appeals against the said order to the Central Road Traffic Board, 
Madras, the third respondent herein. The Central Road Traffic Board by its 
order, dated June 25, 1955, set aside the order of the Regional Transport Authority 
and granted the permit to the fourth respéndent. The appellant preferred a Revi- 
sion Petition against that order to the first respondent, the State of Madras, but the 
first respondent rejected the petition by its order, dated October 14, 1955. There- 
after, the appellant filed a Writ Petition (No. 852.0f 1955) in the High Court of 
Madras under Article 226 of the Constitution to quash the orders of the Central 
Road Traffic Board and the State of Madras. Rajagopalan, J., of the said High 
Court by his order, dated May 1, 1956, quashed the order of the Government and 
directed the State Transport Appellate Tribunal which had been constituted in 
place of the Central Road Traffic Board to dispose of the appeal in atcordance with 
law. Against the judgment of the learned Judge, the fourth respondent preferred - 

e an appeal under the Letters Patent and the appellate Bench of that High Court, con- 
sisting of Rajamannar, C.J., and Ramaswami, J., set aside the order of Raja- 
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gopalan, J. and restored the order of the Central Road Traffic Board. The 
e appellant with Special Leave filed the present*appeal against that judgment of the 
High Court. 


‘Mr. Pathak, appearing for the appellant, raised before us the following two 
points : (i) The appeal filed by the fourth respondent against the order of the 
Regional Transport Authority to the Central Road Traffic Board was barred by 
limitation and the Board acted illegally in disposing of the appeal without deciding 
the question of limitation ; and (ii) the appellant had the fundamental right to carry 
on the business of transport subject to reasonable restrictions imposed by law as on the 
date he applied for a permit or at any rate when the Regional Transport Authority 
issued the permit to him, and that the Central Road Traffic Board committed an 
error, evident,on the face of the record, in disposing of the appeal in accordance with 
the new restrictions imposed by Jaw made pending the appeal before it. Stated as a 
legal proposition, the contention is that the appellant had acquired a vested right to 

* . carry on the busin&ss of transport and that the same could not be defeated by a subse- 
quent law made pending the appeal, which was only prospective in character. 


The first argument need not detain us, for the learned counsel, in view of the 
finding of the High Court that as a matter of fact the appeal to the Central Road 
Traffic Board was not barred, fairly did not press it before us. This leaves us with 

` the second and the only argument in the case. To appreciate the contention it is 
necessary to set out some more relevant facts : On March 28, 1953, the Government 
made an order, G.O. Ms. No. 1037, Home, purporting to be under section 43-A of 
the Act. The-material part of that order reads : ` 


“ (r) That additional buses sheuld not be permitted to ply on existing routes unless there is a 
clear need for increase in the number of buses plying on a particular route and wasteful competition 
should be discouraged but . healthy competition where there is room should be encouraged and 


(2) that the transport authorities while granting stage carriage permits should work up to the 
minimum of 5 permits with a spare bus for each operator and the issue of permits should be so regulated 
as not to encouragé benamidars on one hand and inefficient operators on the other.” 

On November 15, 1954, in supersession of paragraph 2 of the above order, the Govern- 
ment issued ‘an order, G.O. Ms. No. 3353, Home, to the following effect : 


“The Governor of Madras hereby directs that each viable stage carriage unit in this State shall 

consist of not less than 10 buses and that in the matter of grant of stage carriage permits, other things 

being equal, and with a view to build up such viable units, the following shall be, the order of prefe- 
tence : 


(1) Operators with less than 10 busses but nearer the mark of 10. 
(2) Operators with 10 and more buses. 
(3) Others including new entrants. 


The Governor also directs „that in order to facilitate the amalgamation of existing small units 
into viable units transfer of permits shall be allowed liberally.” 


On June 15, 1955, the Government issued another order, G.O. Ms. No. 1689, Home, 
whereby the Central Road Traffic Board was informed that pending further orders 
of Government after re-examination of the question of formation of viable units of 
stage carriages, the orders in para. (2) of G.O.Ms. No. 1037, Home, dated 28th 
March, 1953, would be in force. The effect of this order was that the first order 
‘was restored pending final orders. 


When the Regional Transport Authority issued the permit in favour of the 
appellant, G.O. Ms. No. 3353, Home, dated 15th November, 1954, was in force, 
and when the Gentral Road Traffic Board made the order giving the permit to 
the 4th respondent, G.O.Ms. No. 1689, Home, dated 15th June, 1955, was in opera- 
tion. Apart from other considerations, the Regional Transport Authority relied upon 
the former G.O. in preferring the appellant to other applicants, while the Central 
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Road Traffic Board referred to G.O. Ms. No. 1037, Home, dated 28th March, 1953s. 
which was restored by the later G.O.4n preferring the fourth respondent to the appel: . 
lant. We shall give further details of the orders of the Regional ‘Transport Authority 
and the Appellate Tribunal in the context of another argument, but, for the present, 
the aforesaid facts would suffice. nË g 


It would be convenient at this stage, before entering into the con~ 
troversial question, to state briefly some of the well-established principles rélevant 
to the question raised: (i) A citizen has a fundamental right to ply motor vehicles on 
public pathways under Article 19 (1) (g) of the Constitution, and any infringement of 
that right by the State can be justified only if itfalls within the scope of Article 19 (6) 
thereof—See G. S. S. Motor Service, Tenkast v. The State of Madras and Saghir Ahmad v.. 
Fhe State of U.P.*; (ii) proceedings before tribunals issuing permits are quasi-judicial 
in character—See C. S. S. Motor Service, Tenkasi v. The State of Madras? and New 
Prakash Transport Co., Ltd. v. New Swarna Transport Co., Lid.? ; (iii) a new law which 
takes away or impairs vested rights acquired under existing laws must be deemed to. 
be intended not to have retrospective operation, unless such law thakes it retrospec- 
tive expressly or by implication—See Maxwell on the Interpretation of Statutes, page 
215; Garikapatli Veeraya v. N. Subbiah Chowdhury* and Gulab Chand v. Kudilal® ; and 
(iv) the same principle applies to a law made pending an appeal before an appellate 
Court—See R. M. Seshadri v. Province of Madras®. So much is not, and cannot, be: 
disputed. We shall assume that the said principles apply to a law made pending an 
appeal against an order of a quasi-judicial tribunal. The main controversy centres 
round the fact whether the orders made and the directions issued by the State Govern- 
ment under section 43-A of the Act are /“laws” as to attract theoperation of the afore- 
said principles. While Mr. Pathak says that the said directions areʻas much laws 
as those of the provisions of a statute or rules made thereunder, Mr. A. V. Viswanatha 
Sastri contends that, having regard to the scheme of the Motor Vehicles Act and the 
different sections of the Act vesting powers in the State Government with regard to 
different matters dealt with by the Act, the power conferred on the State Government 
under section 43-A is a power to make orders or issue directions in respect of adminis- 
trative matters regulating the relationship between the State Goveynmeént and the: 
Transport Authorities and that such orders do not affect the legality or the validity 
of judicial acts of the said authorities. To appreciate the rival contentiOns, it is- 
necessary to consider the relevant provisions of the Act. i p% 


The Act, which is a Central Act, was passed in the year 1939 and subsequently 
it was amended from time to time both by Parliament and also by the local legisla- 
tures. The main object of the Act is to regulate the motor traffic in every State in the 
interest of the public. Chapter II contains provisions relating to licensing of drivers. 
of motor vehicles. Chapter III prescribes for the registration of motor vehicles. 
Chapter IV provides for the control of transport vehicles. Chapter V lays down the 
general provisions regarding construction, equipment and maintenance of motor 
vehicles. Chapter VI regulates the control of traffic. Chapter VIII deals with the 
insurance of motor vehicles against third party risks. Chapter TX defines the offen- 
ces, lays down the penalties and prescribes the procedure for detecting offences and 
enforcing penalties. Chapter deals with miscellaneous matters. Every Chapter 
contains a specific provision «onferring a power on the State Government to make: 
rules for the purpose of carrying into effect the provisions of that Chapter. To _ 

' carry out the objects of the Act, the State Government is authorized to create a 
hierarchy of officers such as the State Transport Authority, the Regional ‘Transport 
Authority, the Registering Authority, etc. Such Authorities are entrusted with 
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administrative as well as quasi-judicial functions. Chapfer IV with which we are 
now concerned follows the same pattern. Its general heading is ‘control of Trans- 
port Vehicles”. Section 42 prohibits the owners of transport vehicles from using 
them in any public place without permits. Section 43 empowers the State Govern- 
ment to control road transport. Section 44 enables the State Government to coisti- 
tute Transport Authorities to exercise and discharge the specified powers and func- 
tions. . Under section 44 (4) the State Trans, ort Author ty is authorised t» issue 
directions to any Regional Transport Authority and the latter shall be guided by 
such directions. Sections 46, 47, 48, 57,60 and 64 prescribe the procedure for issue 
of permits and also create a hierarchy of Tribunals for hearing of applications and 
disposal of appeals. The said procedure is clearly quasi-judicial in character and 
has been held to beso by this Court. Sections 67 and 68 confer a power on the 
State Government to make rules to regulate the operation of transport carriages 
and alse to fake rules for the purpose of carrying inte effect the provisions of this 
Chapter. . 
Under the aforesaid provisions and the rules made thereunder, the State Trans- 

port Authority is made the administrative head of all the other Transport Authorities 

- functioning in the State, andthe Central Road Traffic Board the Appellate Authority 
in the hierarchy of Tribunals constituted under the Act. As the administrative 
head the State Transport Authority is authorized under section 44. (4) of the Act to 
issue directions to any Regional Transport Authority, who shall be guided by such 
directions. As an appellate tribunal the Central Road Traffic Board is empowered 

to dispose of the appeals preferred against the orders made by the subordinate 

authorities under the Act in respect of specified matters. But the Central Act did not 
make any provision enabling the State Governments to control cither the quasi- 

judicial or the administrative wings of the machinery provided under the Act. While 
the State Transport Authority could issue directions to other Transport Authorities 

constituted under“the Act, a State Government could not likewise issue any direc- 

tions cither to the State Transport Authority or to its subordinate authoritics. So 
too, while the Central Road Traffic Board could in its appellate j risdiction set aside 

or modify the orders of the subordinate tribunals, the State Government was not in 

a position.to set aside the improper orders of the tribunals under the Act. Presu- 

mably, therpfore, to bring the said authorities under its control, both on the judi- 

cial and the administrative wings, Motor Vehicles (Madras Amendment) Act, 1948 

(Madras XX of 1948), was passed and it became law on December 21, 1948. 

Among other amendments, sections 43-A and 64-A were inserted in the Act. 

Section 43-A reads : 


“The State Government may issue such orders and directions of a general character as it may 
consider necessary, in respect of any matter relating to road transport, to the State Transport Authority 
or a Regional Transport Authority ; and such Transport Authority shall give effect to all such orders 
and directions.” 


Section 64-A is to the following effect : 


“The State Government may, on its own motion or on application made to it, call for the records, 
of any order passed or proceeding taken under this Chapter by any authority or officer subordinate 
to it, for the purpose of satisfying itself as to the legality, regularity or propriety of such order or pro- 
ceeding and after examining such records, may pass such orders Ħn reference thereto as it thinks rit.” 


So far as section 64-A is concerned, in express terms it confers a judicial power on the 

State Government to keep a subordinate judicial tribunal within bounds. Section 

64-A along with sections 45 to 57, 60 and 64, forms a complete code in respect of the 

quasi-judicial disposals of the issue of permits. The permits should be issued in 

accordance with the provisions of the Act and the rules framed thereunder following 

the judicial procedure. The words used in section 43-A are very wide. It says that 

the State Government may issue 6rders and directions of a general character in 
` respect of any matt rs relating to road transport. Divorced from the context and the 

setting in which the new section appears, it may comprehend any orders or directions , 

of a general character in respect of road transport ; and, if so construed, it would not 

Pao . . 
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only subvert the other provisions of the Act but also would be vulnerable to attack 
on the ground of constitutional invalidity. It would entrust the Government with a 
naked arbitrary power capable of being used to compel quasi-judicial tribunals to 
dispose of cases in a particular way ; it would enable them to couch the order in a 
general way to induce a tribunal to come to a particular decision in a given case ; 


and it would be destructive of the entire judicial procedure envisaged by the Act and- 


the rules framed thereunder in the matter of disposal of specified questions. It would 
be attributing to the legislature an incongruity, for the State Government could issue 
directions in respect of which it could make rules ignoring the safeguards provided 
in the making of the rules. Section 133 lays down that every power to make rules 
given by the Act is subject to the condition of the rules being made after previous 
- publication. It also enjoins on the Central and the State Governments to place the 
said rules for not less than fourteen days before the appropriate legislature and the 
rules so made shall be subject to such modification as the legislature may make in 
such session in which they are so laid. All these salutary psecautions can be ignored 
if the directions given under section 43-A are given the status of I4w ; on the other 
hand, if a restrictive meaning is given as it should be in the context, there would be a 


happy correlation of the functions of the various bodies under the Act, including the’ 


Government. The Government’s legislative power is recognized under sections 67 
and 68 of the Act; its judicial power is maintained under section 64-A and its adminis- 
trative power is affirmed under section 43-A. Chapter IV and the rules made 
thereunder confer administrative powers on the Regional Transport Authorities 
and the State Transport Authority. Section 43-A enables the State Government to 
make orders and issue directions of a general character in respect of those functions 
to implement the provisions of the Act and the rules made thereunder ; and the 
said authorities shall give effect to all such orders and directions. 


The context in which and the setting wherein the section is jnserted also lend 
support to the said conclusion. Section 42 describes the necessity for permits and 
section 43 confers specific powers on the Government to control road transport. 
Section 43-A coming thereafter and before the sections conferring quasi-judicial 
powers on tribunals is indicative of the fact that the jurisdiction confetred under sece 
tion 43-A is confi .ed to administrative functions of the Government and the tribunals 
rather than to their judicial functions; for, if th> section was intended to confer legis- 
lative power, it should have found its place after section 64-A or somewhere near the 
end of the Chapter. Though it is not a conclusive test, the placing of the provisions 
of sections 43-A and 64-A, which were inserted by the same Amending Act is also a 
pointer to the intention of the legislature, namely, that section 43-A was intended. to 
govern administrative functions of the tribunals. 


The terms of the section and the manner of issuing orders and directions there- 
under also support the same conclusion. The legislature used two words in the 
section ; (i) order and (ii) directions Whenever it intended to affect th : rights of 
parties, it used the word “rules”, but in this section it designedly used the words 
appropriate to the control of administrative machinery. The words “directions and 
order” are defined in one of the Law Lexicons thus : 

“ Direction contains most of ingtruction io it ; order most of authority. Directions should be 
followed ; orders obeyed. It is necessary to direct those who are unable to act for themselves ; it 
is necessary to order those whose business it is to execute the orders.” 

The said meaning of the words is more appropriate to administrative control rather 
than to rules of law affecting rights of parties. Further, the declaration in the sec- 
tion that the orders and the directions under the section shall be binding on the 
authorities concerned is indicative of the fact that they are not laws, for if they are 
laws, no such declaration is necessary. What is more, they need not even be publish- 
ed and may, if the Government so desires, take the form of secret communication to 
the authorities concerned. Nor is there any basis for the argument that as the direc- 
tions are issued under a statutory power, they are “laws”. The source of the power 
does not affect the character of the things done in exercise of that power. Whether it 
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is a law or an administrative direction depends upon the character or nature of the 
. orders or directions authorized to be issued in exercise of the power conferred. That 

should be determined on other considerations adverted to by us already. Our view 
. _ 18 in accord with that expressed by a Division Bench of the Madras High Court in 

® C. S: S. Motor Service, Tenkasi v. The State of Madras. There the constitutional vali- 
dity of sections 42, 43-A, 47, 48 and 64-A of the Act was questioned. In.dealing with 
section. 43-A, Venkatarama Ayyar, J., who delivered the judgment of the Court, 
observed at pace 335, thus : 

“ Coming next to section 43-A, it is argued that it confers on the Provincial Government wide 

edd unlimited powers to issue all such orders and directions of a general character as they may consi- 
Gr necessary, that the transport authorities are bound under that section to give effect to such orders 
and directions, that there is nothing to prevent the Government from even issuing directions with 
reference to the judicial functions which those authorities have to discharge under the Act, that «it 
could not be exepected that such directions would be disregarded by those authorities and that in 
Practice the provisions of section 47 could be evaded. References also made to the fact that this 
section was introduced for nullifying the effect of the decision in Sri Rama Vilas Service, Ltd. v. The 
Road Traffic Board, Mgdras?, where it was held that the transport authorities had failed jn the dis- 
charge of their judicial function in meekly giving effect to an order of the Government which was 
opposed to the provisions of the Act. Section 43-A appears to be intended to clothe the Government 
with authority to issue directions of an administrative character and in that view it would be valid. 
No specific order or direction of the Government is attacked in these proceedings as invalid and the 
‘discussion is largely academic. The section must itself be held to be valid though particular orders 
passed thereunder might be open to challenge as unconstitutional.” 


From the aforesaid observations, it is manifest that the learned Judge construed sec- 
tion 43-A as conferring a power on the State Government to issue directions of an 
administrative character. Ifthe construction was otherwise, the learned Judge would 
have held that thé section was constitutionally bad as he had held in regard to other 
sections. The High Court of Andhra Pradesh in Gopalakrishna Motor Transport Co., 
Lid. v. Secretary, Regional’ Transport Authority, Krishna District, Vijayawada®, had also 
considered the scope of the provisions of section 43-A. There, the State Government 
issued an,order under section 43-A of the Act prescribing the manner of checking a 
bus for over-loading. The procedure prescribed was not followed by the Regional 
Transport Authority, which was empowered to suspend the permit on the ground of 
over-loading uifder section 60 of the Act. One of the contentions raised was that as 
the mandatory direction given by the State Government under section 43-A was not 
followed, the Regional Transport Authority in exercising its powers under sectio n6o 
should have held that there was no over-loading. In rejecting this plea, the High 
‘Court observed at page 885 thus: 


Any instruction given under section 43-A cannot override the discretionary power conferred upon 
the Transport Authority under section 60.......... We, therefore, hold that the order of the Govern- 
ment contained only administrative instructions issued under section 43-A. It is true that some of 
the administrative instructions impose a mandatory duty on the officers concerned and if they do not 
discharge their duty, Government may take disciplinary action against them. But, in our view, 
non-compliance with those directions cannot affect the finding the Authority arrived at on other 
‘material on the question of over-loading.” 


In the present case, the learned Chief Justice, who was a party to the decision in 
C. S. S. Motor Service v. The State of Madras, presumably on the basis of that judgment 
observed thus : 

“ In our opinion, these Government Orders, which are in the nature of general administrative 
‘directions to the transport authorities, do not vest any rights, indefeasible rights—in any applicant 
for a stage carriage permit.” 

The result of the discussion may be summarised thus: The appellant had a 
fundamental right to carry on his motor transport business subject to reasonable 
a 
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restrictions imposed upon that right by law. Some of the provisions of Chapter IV 
of the Act contain reasonable restrictions on the said right. He was given a permit'on. « 
the basis of the law imposing the said restrictions on his right. The orders made and 
the directions issued under section 43-A could cover only the administrative field of 
the officers concerned and therefore any direction issued thereunder was not 
law regulating the rights of the parties. ‘The order made and the directions issued - 
under section 43-A of the Act cannot obviously add to the considerations prescribed. 
under section 47 on the basis of which thé tribunal is empowered to issue or refuse 
permit, as the case may be. There was, therefore, no change in the law pending 
the appeal so as to affect the appellant’s vested right. In this view, the appellant. 
cannot question the validity of the order of the Central Road Traffic Board on the: 
ground that it decided the appeal on a law that was made subsequent tothe issue 
of the permit to him. oe 7 


; Re 

The same result could be arrived at by different process of reasoning. Tite 
appellant had a fundamental right to carry on the busine& of mofor transport sub-- 
ject to reasonable restrictions imposed by law under Article 19 (6) of the Constitution. 
The Act imposed reasonable restrictions on the said right. One such restriction was. 
that the State Government may issue such orders and directions of a general character 
as it may consider necessary in respect of any matter relating to road transport to the 
State Transport Authority. When the appellant applied for a permit, he must be 
deemed to have had the knowledge of the fact that his application would be disposed. 
of by the State Transport Authority in accordance with orders and directions of a. 
general character issued by the State Government. The directions were not 
new law that came into existence pending the appeal, bùt only issued under 
a law that was in existence even at the time he applied for a permit. The- 
law was that embodied ‘in section 43-A of the Act, namely, that the Government 
could issue directions binding on the authorities coricerned and that law. was, a. 
pre-existing one and the application had to be disposed of subject’to that law till it 
was finally terminated by an order of the highest tribunal in the hierarchy. In this. 
view also there are no merits in the appellant’s. contention. 


Now coming to the merits of the case, the contentions of the parties may be 
stated thus: The learned counsel for the respondents contends that there is no- 
material difference between G.O. Ms. No. 1037 and G.O. Ms. No. 3353, except in. 
regard to one circumstance, which is not material for the present purpose : while in. 
the former G.O., the argument proceeds, the transport authority is directed to work 
up to a minimum of five units with a spare bus, under the latter G.O., the viable unit. 
fixed is not less than ten buses and the authority concerned is directed to work up to- 
that limit. It is pointed out that the only difference is in the measure of a viable- 
unit and that the fourth respondent’s case falls squarely within the first category in. 
the order of preference prescribed in G.O. Ms.. No. 3353 of 1954. The learned. 
counsel for the appellant contends that the order of preference is based upon the- 
achievement of the object, narnely, building up of viable units of ten permits and that 
the appellant admittedly had only four permits and therefore, far below the viable- 
unit and he could not be given prefererice in a competition between him and the: 
appellant, who had more than thirty permits. The problem presented can only be- 
solved by a reasonable interpr@tation of the plain words used in G.O. Ms. No. 3353 
of 1954 read along with the expressed object sought to be achieved thereby. It will’ 
be convenient at this stage to read the said order omitting the unnecessary words : 


“ G.O. Ms. No. 3353, Home, dated 15th November, 1954. The Planning Commission has made the 
following recommendation in respect of Road Transport service : 


‘ It is desirable for the existing private operators’ units to amalgamate, wherever possible, into- 
big viable units to enable them to achieve better returns and maintain better standards of operation.’’. 


The Government considered that it will be in the interests of the public if road transport services. 
gre conducted by operators having at lesat ten stage carriages and they have therefore decide? that. 
each viable unit should consist of at least ten stage carriages. 
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In exercise of the powers conferred by section 43-A of the Motor Vehicles Act, 1939 (Central Act 
AV of 1939), and in supersession of the orders issued in paragraph (ii) of G.O. Ms. No. 1037, Home, 
‘dated 28th March, 1953, the Governor of Madras hereby directs that each viable stage carriage unit 
in this State shall consist of not less than 10 buses and that in the matter of grant of stage carriage 
permits, other things being equal, and that with a view to build up such viable units, the following 
:shall"be the order of preference : 

1. Operators with less than 10 buses, but nearer the mark of ten. 

2. ‘Operators with 10 and more buses. 

3- Others including new entrants. 


The Governor also directs that in order to facilitate the amalgamation cf existing small units 
into viable units transfer of permits shall be allowed liberally.” 


‘The G.O. was issued to achieve the object of inducing the operators to amalgamate 
wherever possible, into big viable units to enable them to achieve beter returhs 
„and maintaitt better standards of operation. The Government decided that a unit 
of at least ten buses would be necessary to achieve that object. To implement that 
policy, it directedethat each viable stage carriage unit should consist of not less than 
` ten buses and with a view to build up such viable units, it directed that, other things 
being equal, the order of preference contained therein should be followed. The 
order of preference contained three categories, one excluding the other. They did 
not. provide for any rules of preference inter se of operators coming within each one 
of the categories. Presumably, that was left to be decided by the transport authorities 
having regard to the considerations mentioned in section 47. The argument of the 
learned counsel for the fourth respondent is based upon theffirst cdtegory, which 
reads: ,- ae a ig 
“ Operators with lessthan 10 buses but nearer the mark of 10”, 


He contends that, having regard to the object of the G.O., namely, to build up a via- 
ble stage,carriage unit of ten, inthe absence of an operator with stage carriages nearer 
to the mark of terr than the fourth respondent, he is entitled to a permit in pre- 
ference to the appellant provided other things are equal between them. In respect 
‘of this argument, emphasis is laid upon the word “nearer” and it is said that the 
‘said word indicates a rule of preference between operators coming within that cate- 
gory, namely, that an operator like the fourth respondent is to be preferred, £ there 
is no other operator nearer than him to the mark of ten. This argument is attractive, 
but, in our view, it is inconsistent with the scheme of the order. It is true that the 
phraseology of category (1) has not been happily worded and perhaps grammatically 
not correct. But the intention is fairly obvious. For one thing the rule of preference 
is based upon the achievement of the object, i.e., the building up of a viable unit of 
‘ten permits, for the other, the rule of preference is only to govern the three categories 
mentioned therein and not inter se between those falling ineach category. The 
word “others” in category (3) becomes meaningless, if operators far below the m rk of 
ten permits fall within the first category. The more reasonable interpretation and 
that is in accord with the intention of the State Government is that, other things 
being equal, in a competition between the three categories of perators mentioned 
in the order, operators nearer the mark of ten shall be preferred. In the absence of 
any such operator, operators with ten or more buses should be given the second pre- 
ference. In the absence of such operators, others, i.e. operators who are ot nearer 
the mark of ten and new entrants, will have to be preferred. This rule of preference 
was not expected to cause any injustice as the restriction on the transfer of permits 
was removed and the small operators were permitted to amalgamate the existing 
units into viable units. This policy did not achieve the expected results, but encourag- 
ed monopolies ; with the result that the Government had to cancel the order on 
June 15, 1955, within about six months from the making of it ; but that circum- 


` stance does not affect the construction of the clause. We, therefore, hold that on a 


strict interpretation of the G.O. Mss No. 3353 of 1954, the fourth respondent would 
not have been entitled to the permit. f 


But as we have held that the said order was not law but was only an administra- 
tive direction, it could not affect the validity of the order of the Central Road Traffic 
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Board, if it made the ordér, having regard to the consideration laid down in section 
47 of the Act. The main consideration under section 47 of the Act is that the Regio- « 
nal Transport Authority shall, in deciding whether to grant or refuse such carriage 
permit, have regard to the interest of the public generally. The Central Road 


Traffic Board, after having found that the appellant had other advantages such ås he ® 


operated a three-route permit touching the route under appeal, that his record was 
satisfactory and that he was not inefficient, came to the conclusion that by giving the 
permit to the fourth respondent, it would be encouraging not only healthy competi- 
tion but also would be enabling him to work out to the minimum of five permits. It 
is true that if the 1954 order should govern the selection, the main reason given by the 
Board would be wrong. Whether a small unit or a large unit would be viable or 
would be in the interest of the public is always a debatable point and it is possible to 
take conflicting views on the question. One view is that an operator who is described 
as fleetowner will have coftsiderable experience in the business and wili*be ina 
position to keep a workshop and additional buses to meetgany emergency and there- 
fore he would be ina bet er position to operate the service withdut break and keep 
up the timings in the interest of the public than a stray bus operator. The alte native 
view is that encouragement of large viable units will tend to monopoly and the free- 
dom from competition will bring about deterioration in service. On the other hand, 
new entrants and operators owning a few buses will have incentive to bestow greater 
attention to the public needs, particularly in view of the competition from others in 
the same field. That both views are possible is evident from the fact that the State 
Government has been changing its views so often on the subject ; and indeed the 
cancellation of G.O. Ms. No. 3353 of 1954, within six months from the date of its 
issue, presumably on the basis of the experience gained during that period, is a clear 
indication that in the opinion of the Government, encouragement of large units was 
not in the interest of public. If that be so, one cannot say that the Central Road 
Traffic Board acted without jurisdiction when it accepted the yiew that: the smaller 
units would be more in the interest of the public rather than larger units; nor the 


fact that it accepted the prevailing view of the Government on the subject would . 


make it any the less an order within its jurisdiction, provided the said view was ger- 
mane to one or other matters stated in section 47 of the Act. As pointed out. by us, 
both the views are possible and the Board was well within its rights in holding that 
the public interest would be served if the permit was given to the fourth’ respondent, 
in the circumstances of the case. i 


In this view, no other question arises for consideration. The order of the Madras ° 


High Court is correct and the appeal is dismissed with costs. 


Sarkar, F.—The appellant before us is a company operating public motor bus 
services in the State of Madras. Its grievance is that it has been wrongly refused a 
permit to run a bus. 


Motor bus services transporting passengers on the public highways for consider- 
ation, called stage carriage services, are controlled by sections 42 to 68 contained in 
Chapter IV of the Motor Vehicles Act, 1939. The Act provides that no vehicle can 
be used as a stage carriage save in accordance with a permit granted by a Regional 
Transport Authority set up by the State Government. Se tion 47 of the Act lays 
down certain matters to which a Regional Transport Authority shall have regard 
in deciding whether to grant or refuse a stage carriage permit, one of which is the 
interest of the public generally. Section 68 of the Act authorises the State Govern- 
ment to make rules for the purpose of carrying into effect the provisions of Chapter 
IV. The rules framed under this section do not contain anything to guide the 
Regional Transport Authority in the matter of granting the permits save that rule 
150 provides that it “shall in all matters be subject to the orders of the Government 
and shall give effect to all orders passed by tht Government whether on appeal or 
otherwise.” Section 43-A of the Act, however, gives the State Government power to’ 
, issue orders and directions to the Regional Transport Authority. That section is in 

htese terms : 


% 
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“The State Government may issue such orders and directions of a° general character as it may 
consider necessary, in respect of any matter relating to road transport, to the State Transport Authority 
e or a Regional Transport Authority ; and such Transport*Authority shall give effect to all such orders 


and directions.” A 


"e We.are not concerned with the State Transport Authority in this case. The Act 
isa Central Act and section 43-A wasintroduced into it by an amendment made by 
‘the Legislature of the Province of Madras. The Government of Madras’ from time to 

- time issued orders under this section providing certain considerations for the guidance 
of the Regional Transport Authorities in deciding ‘applications for the grant of per- 
mits for stage carriages. The appellant’s contention is that the permit was refused to 

` it by applying one o! these orders which was not applicable to its case. Section 64 of 
the Act permits an appeal to an appellate authority from an order of a Regional 
Transport Authority refusing to grant a permit. This appellate authority in the 
State of Madras is called the Central Road Traffic Board. Section 64-A which 
again was introduced into the Act by an amendment of the legislature of the Province 
of Madras, empowers the Government to look into the records of any case concerning 
the grant of a permit and pass such order as it thought fit. 


Now as to the facts of this case, on March 28, 1953, the Government issued an 
order under section 43-A marked G.O. Ms. No. 1037 laying down certain considera- 
tions to be observed in granting permits. On November 1 5, 1954, the Government 
issued another order marked G.O. Ms. No. 3353 superseding the second paragraph 
of G.O. Ms. No. 1037 and substituting ‘fresh provisions in its place. As I do not 
consider it necessary to discuss the terms of these orders, it will tend to clarity to 
proceed ors the basis as if G.O. Ms. No. 3353 superseded G.O. Ms. No. 1037 wholly. 


The appellant, the respondent No. 4 and eight other persons, had applied for the 
permit for a route far which applications had been invited. It does not appear 
from the,record when these applications had been made, but it appears that on April 
9, 1955, thé Regional Transport Authority after hearing all the competing applicants 
granted the permit to the appellant applying G O. Ms. No. 3353, this being the order 
then in force. Soon thereafter, namely, on May 20, 1955, the Government passed 
under the Samessection a fresh order being G.O Ms No. 1403 cancelling G.O. Ms. 
No. 3353 and on June 15, 1955, it passed another order being G O. Ms. No. 1689 
which, for the purpose of this case it may be said, had the effect of restoring G.O. 
Ms. No. 1037. 


. On or about June 23, 1955, the respondent No. 4, who will be referred to as the 
respondent as he is the only contesting respondent, preferred an appeal to the Central 
Road ': raffic Board against the decision of the Regional Transport Authority. It 
may be that some o. the other disappointed applicants for the permit also preferred 
similar appeals but with them we are not concerned. The Board considered the 
representations of all the parties before it and made an order on June 25, 1955, setting 
aside the decision of the Regional Transport Authority and granting the permit to 
the respondent. According to the appellant, in making this order the Board followed 
G.O. Ms. No. 1037. The complaint o” the appellant is that the Board went wrong 
in doing so as G.O. Ms. No_1037 was not in force when the appellant’s application 
was considered by the Regional Transport Authority but had been brought into 
force subsequently, and as the Board was only hearinggan appeal from the Regional 

_ Transport Authority it was bound to decide the case according to the order in force 
when the Regional Transport Authority made its decision and was not entitled to 
decide it according to an order which came into existence subsequently. The 
appellant took the matter up to the Government under section 64-A of the Act but the 
Government refused to interfere. 


The appellant then moved the High Court at Madras for a writ of certiorari 

. quashing the orders of the Board gsanting the permit to the respondent and of the 

Government refusing to interfere. Rajagopalan, J., who heard the application 

_thought that the Government had failed to exercise its jurisdiction by not deciding a 
point-raised before it, namely, whether the appeal to the Board had been made ° 
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within the prescribed time. He, therefore, set aside the order of the Government 
.and sent the case back for reconsideration. : 


The respondent went up in appeal from the order of Rajagopalan, J. The appeal 
was heard’ by a bencho the same High Court consisting o. Rajamannar, C.J. and ¢° 
Ramaswami, J., and was allowed. ‘ih: learned Chie Justice who delivered the 

judgment of the Court, held that Rajagopalan, J., was not right in thinking that the 

Government had failed to decide whz.her the appeal to the Board had been filed by 
the respondent within the prescribed time. He rejected the contention oʻ the appel- 
lant that the order of vhe Board was liable to be set aside inasmuch as it had been 
made pursuant to G.O. Ms No. 1037 which was not the order in force when the 
Regional Transport Authority heard the matter. He observed, F 


“these Government Orders, which are in the nature of general administrative directions to the 
transport authorities, do not vest any rights, indefeasible rights—in any applicant for a stage carriage 
permit ”. . 


He also keld : s Py 


“ It cannot be said that because on the date of the disposal of the application by the Regional 
“Transport Authority a particular G.O. was in force, any one hada vested right conferred on him 
by that G.O. We think that it was permissible to the Central Road Traffic Board to decide between ' 
the claimants on the basis of the G.O. which was in force at the time the appeal was being heard.” 
The appellant has now come to this Court by Special Leave in appeal against 
this judgment. 


Only one“point has been argued by Mr. Pathak appearing in support of the 
appeal. He said that the Board was a quasi-judicial tribuna] and an order’ made by 
it is therefore liable to be quashed by a writ of certiorari i. that order discloses an error 
apparent on the face o. it. He then said that the order of the Board of June 25, 
1955, was erroneous in law as it decided the ca e by the terms of G.O Ms. No. 1037, 
which was brought into force after the date of the decision of the Regional Transport 
Authority and had not been given a retrospective operation, and the Board which was 
- hearing an appeal from the Regional Transport Authority, could only decide whe- 
ther that Authority had gone wrong in the application of the provijsioris in force at 
the time of the hearing before it, namely, the provisions contained in G.O. Ms. No. 
3353. He also said that such error was apparent on the face of the recotd as the’ 
Board in its decision stated that it was deciding the case by G.O. Ms.°No. 10377. 


It has not been contended before us that the Board is not a quasi-judicial Tri- , 
bunal. Itclearlyisso. In view of the many decisions of this Court in similar matters 
it would be impossible to take a contrary view. Then again it is a principle firmly - 
-established and accepted by this Court that a writ of certiorari can issue where the 
«decision. of a tribunal discloses an error of law apparent on its face. J am also clear 
in my mind that if it was an error for the Board to have followed G.O. Ms. No. 1037, 
-such error appeared on the face of its decisions for it expressly purported to be guided 
by G.O. Ms. No. 1037. The only questions that remain are whether this was’an 
-error and an apparent error. These I now proceed to discuss. 


It is true that G.O. Ms. No. 1037 which had been superseded by G.O. Ms. No. 
-3353 on November 15, 1954, was revived by G.O. Ms. No. 168g issued on June 15, 
1955, 2.¢., after the date of tht decision of the Regional Transport Authority given on 
April 9, 1955, when G.O. Ms. No. 3353 prevailed. I will assume now that G.O. Ms. 
No. 1689 did not bring back G.O. Ms. No. 1037 with retrospective force. Was the 
Board then wrong in applying G.O. Ms. No. 1037 when it decided the appeal from 
the Regional Transport Authority’s decision ? I do not think so. 


It may be that when one regular and ordinary Court hears an appeal from the 
-decision of another such Court, it cannot, generally speaking, take into consideration 
a law which has been passed since that decisi6n. But it is far from clear that the 
-same rule applies when an appeal from the order of a quasi-judicial tribunal is heard 
by another such tribunal, as is the case here. No authority to warrant such a proposi- 
tion was cited and as at present advised, I am not prepared to assent to it. In any 
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case; it can safely be said, and it is enough for the purpose of this case to do so, that it 
“is far from clear that a quasi-judicial tribunal lfke the one before us is not entitled 
in hearing appeal from another such tribunal #to apply a rule which has come 
* einto. existence since the decision under appeal. If it is not so clear there of course is 
no error apparent on the face of the record. 


It cannot be overlooked that such a tribunal is not enforcing a vested right which 
one party has against another or others. The tribunal is to choose from amongst a 
number of persons the fittest to be granted a permit. . The overriding interest in the 
selection is of one who is not a party to the proceedings, namely, the travelling public. 
The lower, tribunal is entitled to be heard on an appeal under section 64, a procedure 
which is wholly inapplicable in appeals from the decisions of what are called Courts af 
law. Asggeferal rule, a Court gives effect at the trial to the substantive rights of the 
patties existing at the date of the writ and it is for this reason that a change in the 
law cannot ordinagily be faken into account in appeals. Now such a consideration 
does not prevail in.the present case. It is not said that a person when he makes an 
application for a permit acquires a right to have his application decided by the 
order under the section then in force. All that is said is that the Transport Authority 
must consider the applications according to the order in force at the time it hears 
them. If this is so, as J think it is, then the basis for saying that the appellate autho- 
rity cannot consider a Government order issued since the order under appeal was 
made, completely disappears. Another reason given for the view that a Court of 
appeal cannot take into consideration a new law is that, “a matter of substantive 
right which has betomée res judicata cannot be upset by a subsequent general change of 
the law” : see Re a Debtor, Ex parte Debtor. Now it does not seem to me possible to 
say that an applicant for a permit has a substantive right to the permit vested in him. 
Nor is it-pdssible to conceive of the decision of a Regional Transport Authority in 
granting or refusing to grant a permit as having any operation by way of res judicata. 
It therefore seems to me that there is no warrant for applying the general rule appli- 
cable to a Court,of law hearing an appeal from a similar subordinate Court which 
prevents it frometaking notice of a new law,’'to tribunals such as those with which this 
case is concerned. i 


I wish to add one thing more on this subject. Even in the case of appeals strict- 
ly so called, the Court hearing the appeal may take cognisance of new laws which are 
made applicable to pending cases: See Quilter v Mapleson®. I have so long been 
proceeding on the assumption that G.O. Ms. No. 1689 had no retrospective effect at 
all. Now it seems to me that there is at least grave doubt if G.O. Ms. No. 1689 which 
revived G.O. Ms. No. 1037, was not intended to be applied to pending appeals. It 
was directed only to the Central Road Traffic Board which heard appeals, and this 

. would indicate that it was intended that the Board would follow it in deciding the 
appeals that were then pending before it. It is not therefore clear that G.O. Ms. 
No. 1689 was not intended to have at least this retrospective effect. If it did, which 
on the form of the order it may well be said to have done, then that would be another 
reason for saying that it is not clear that the Board was in error in applying it. 


In my view, therefore, it has not been shown that the Board committed an 
error apparent on the face of its decision in applying G.O. Ms, No. 1037 to the appel- 
lant’s case. This appeal must, therefore, fail. 


Before leaving the case J wish to express my opinion on a matter which was 
pressed on behalf of the respondent. It was said that only administrative orders 
could be made under section 43-A which orders were not laws, and therefore an 
error with regard to them would not be an error of law which would warrant the 
issue of a certibrari. I am unable “to assent to this contention. To my mind the 
question is not solved by describing the orders as administrative orders, a term as 
to the meaning of which, I confess, I am not clear. So it does not seem to me to, 
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ce 
be necessary to enquire what kind of orders could be issued under section 43-A. In 
my view if an order under the section is one to the observance of which a person is en-* 
titled, that would be a law, a mistake of which would justify the issue of the writ at 
his instance. ‘The whole justification for a writ of certiorari is to prevent, where nde ` 
other remedy is available, a patent injustice being allowed to stand. It would be 
strange if a person was entitled to the observance of a rule and was held not to have a 
remedy for its breach. It can make no difference by what name that rule is called. 
I wish to read here as a salutary advice to follow, what Pollock, C.B. and Martin, B., 
said in The Mayor of Rochester v. The Queen1, regarding the writ. 


“ Instead of being astute to discover reasons for not applying this great consitutional remedy 
for error and mis-government, we think it our duty to be vigilant to apply it in every case to which, 


hy any reasonable construction, it can be made applicable.” 
e 


The real question thus îs whether the applicants for permits were entiffed to the 
observance of the orders with which we are dealing. & think they clearly were. 
The orders were made under a statutory provision. That itself*would make them 
binding. Further, the statute expressly says that the “Transport Authority shall 
give effect to all such orders and directions”. ‘The statute applies to all ; every one 
is entitled to the benefit of it. Any person interested has therefore a right to claim 
that an order passed under the section shall be observed by the Transport Authorities. 
The respondent himself made such a claim and has got the benefit of one of these 


orders. 


It was, however, said that it is true that the Transport Authorities owed a duty to 
observe the orders but that was a duty they owed to the Government alone and that a 
breach of this duty only exposed them to disciplinary action by the Government but 
did not vitiate their decisions. I find no words in the section go to limit the scope of 
the duty imposed by it on the Transport Authorities. The nature ofthe orders 
makes it impossible to think that it was intended to visit a breach by disciplinary 
action only. These orders lay down principles to be applied in deciding whether a 
person should or should not be given a permit. They affect persons materially ; they 
affect persons’ living. I find it very difficult to think that the only s&nction for such 
rules can be disciplinary action. It seems to me abhorrent that judicial bodies should 
in the discharge of their functions be subjected to disciplinary action. ‘Phen J think 
it would certainly be a very unusual statute which sets up quasi-judicial tribunals with 
power to affect people materially and binds the tribunals on pain of disciplinary 
action only to proceed according to rules made under its authority but gives the 
persons deeply affected by the tribunal’s decision no right to claim that the rules 
should bė observed. I am unable to hold that the Motor Vehicles Act is a statute 


of this kind. 


I ought to refer to the case of Nagendra Nath Bora v. The Commissioner of Hills 
Division and Appeals, Assam®. That was a case concerning a licensing authority for 
liquor shops. It was there said that a breach of certain executive instructions issued 
to the licensing authority did not amount to error of law. I think that case is clearly 
distinguishable. It dealt with executive instructions and therefore not such as were 
issued under a statutory power. ‘There is nothing to show that it was the bounden 
duty of the tribunal, the licensing authority, to obey these instructions. Had it not 
been that a hierarchy of appeals had been provided for, it would perhaps have been 
held in that case that the authority was not a quasi-judicial authority at all. Further- 
more, it was held there that no one had an inherent right to a settlement of a liquor 
shop. ‘Therefore it seems to me that that case does not help in deciding the effect of 
the orders issued under section 43-A. It is interesting to note that it was said in 
that case referring to the writ of certiorari at page 412 that : 

“ Its purpose is only to determine, on an examination of the record, whether the inferior tri- 
bunal has exceeded its jurisdiction or has not proceeded in accordance with the essential requirements 
of law which it was meant to administer.” i 
of 
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The words “law which it was meant to admjnister” are very significant. The 
Transport Authorities in the present case were certainly meant to administer the 
qrders issued under section 43-A. . 

_ There is one thing more that I wish to observe in this connection. It may be 

that an order which it is the bounden duty of the Transport Authority to obey may 
give it a certain amount of discretion, but that in my view would not make the order 
any the less a law. If the discretion has been duly exercised, there would be no error 
of law for the law itself gives thé discretion. It would be the bounden duty of the 
tribunal to observe that law and so if necessary to exercise the discretion given by it. 

For the reasons earlier mentioned, however, I agree that the appeal should be 
dismissed, ° - 


e Appeal dismissed. 


[Enn oF VoLume (1959) 2 M.L.J. (SupRemE Court.)]. 


